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PKEPACE. 


The  necessity  of  mutual  intGrcourse  is  laid  in  the  nature  of  States,  as 
it  is  of  Individnals,  by  G-od,  who  willed  the  State  and  created  the  Indi- 
vidual. The  intercourse  of  Nations,  therefore,  gives  rise  to  International 
Rights  and  Duties,  and  these  require  an  International  Law  for  their  regu- 
lation and  enforcement. 

That  law  ia  not  enacted  by  the  will  of  any  common  Superior  upon 
earth,  but  it  ia  enacted  by  the  will  of  God ;  and  it  ia  espresaed  ia  the 
consent,  tacit  or  declared,  of  Independent  Nations. (a) 

The  law  which  gOYcms  the  external  aSana  equally  with  that  which 
governs  the  internal  affairs  of  States,  receives  aeceasioua  from  custom  and 
usage,  binding  the  aiibje  t  f  th  m  t  th  n  which,  previous  to  the 
introduction  of  sucb  oust  m  nl  u  ^  m  ght  ha  e  been  in  their  nature 
indiffei'ent.(6) 

Custom  and  usage,  mo  utw    dly    xp        the  consent  of  nations 

to  things  which  are  nala  Uj  th  t  by  th  1  w  of  G-od,  binding  upon 
them.  But  it  ia  to  be  *r  m  ub  d  th  t  n  th  1  tter  case,  uaage  j-^  .^ 
is  the  effect  and  not  the  cause  of  the  Law.(c)  L      -I 

International  Jurisprudence  has  received  since  the  civilization  of  man- 
kind, and  espeoially  since  the  introduction  of  Christianity,  continual  cul- 
ture and  improvement ;  and  it  has  slowly  acquired,  in  great  measure  and 
on  many  subjects,  the  certainty  and  preeJsion  of  positive  law. 

There  can  be  few  nobler  objects  of  contemplation  and  study  than  to 
trace  the  gradual  progress  of  thia  jurisprudence — the  steps  by  which  it 
has  arisen  from  a  few  simple  rules  of  natural  law  transferred  from  indi- 
viduals to  states,  to  the  goodly  and  elaborate  fabric  which  it  now  presents. 
The  history  of  this  progress  has  been  written  by  Ompteda,  Mimas,  and 
Wbeaton(^)  in  a  manner  which  leaves  the  German,  the  English,  and  the 
French  readers  but  little  to  desire.     This  subject  receives  some  further 

(a)  Grot.  Proleg.  ss.  ID — 25.  "Omni  antem  ia  re  eocsensio  omnium  gentinm 
leK  naturie  putanda  est :''  Cic.  Tuac.  i.  13. 

(b)  "  Ovnue  jas  ant  neoessitcs  fecit,  aut  cons easiis  coustitiiit,  autformavitconsuo- 
tado," — Dig.  do  Leg.  40. 

(c)  Vernntamea  hie  etiam  nans  eat  effectas  juris,  noQ  ipsum  jus,  quia  hoc  jus  non 
es  usu,  Bed  usus  es  jure  e3t."^8uaroB,  De  Lege  a  terra  et  natuvftli,  ao  Jure  Geii- 
tiam,  1.  i.  c.  sis.  B.    Cic.  do  Off,  1,  3.  B. 

{dj  Bj  this  author,  both  in  Buglish  and  French. 
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notice  in  the  tody  of  this  work,  bat  the  epaee  within  which  this  preface 
is  necGSsarilj  confined,  does  not  allow  me  to  enter  into  details,  which  have 
received  a  very  able  exposition  from  the  authors  to  whom  I  have  referred ; 
and  I  muBt  content  myself  with  inviting  the  attention  of  my  readers  to  the 
principal  epochs  of  this  interesting  and  instructive  portion  of  the  moral 
and  intellectual  history  of  mankind, 

I  propose  to  cast  a  very  rapid  glance  over  the  principal  Jurists,  whose 
labours  have  contributed  to  raise  the  eclifice  of  International  Law,  and  to 
eoDclufle  this  prefaco  with  some  observations  on  a  subject,  not  altogether, 
it  may  be  hoped,  devoid  of  interest  to  all  sludenta  of  jurisprudence  and 
P^  ..-,  ^history,  but  certainly  not  unworthy  the  attention  of  English 
L  J  readers — namely,  the  growth  and  cultivation  of  the  science  of 
International  Law  in  this  country. 

BEFORE  THE  CHEISTIAN  JEViA. 

It  is  hardly  necessary  to  say,  that  the  peculiar  dispensation  under  which 
the  Jewish  nation  was  placed,  and  the  rigidly  prescribed  mode  of  their 
dealings  with  foreign  nations,  ronder  vain  any  attempt  to  trace  in  the  his- 
tory of  that  people  the  vestiges  of  International  Jurisprudence. (e) 

The  Egyptians  held  tho  persons  of  ambassadors  sacred  upon  strictly 
religious  grounds,  and  it  appears  to  have  been  not  unreasonably  supposed 
that  the  Egyptian  priests  compiled  a  vfuttQu  jus  fedak,  which  Pythago- 
ras transplanted  into  Greece.  Neither  the  source  nor  the  nature  of  In- 
ternational Law  can  be  said  to  have  been  unknown  to  the  Greeks. 

It  was  indeed  a  maxim  of  their  wisest  statesmen(/)  that  no  State  could 
subsist  without  acknowledging  the  rights  of  its  neighbours,  and  the  re- 
markablo  institution  of  the  Amphyctyonio  League  approached  to  the 
reality  of  an  international  tribunal,  so  far  as  the  great  republic  of  the 
different  States  of  Greece  was  concerned ;  but  the  stranger  with  whom 
there  was  no  alliance  was  an  enemy,  and  all  treaties  of  peace,  like  those 
formerly  made  between  the  Turks  and  Europeans,  were  for  a  limited 
period. 

The  CoRegiiifn.  and  the  Jus  Feciale  of  the  Eomans  are  the  most  remark- 
able instances  of  regard  for  International  justice  ever  eshibited  by  any 
P^  .....  nation,  and  the  wonder  is  *increased  by  the  reflection,  that  this 
L  J  GoUegvum  was  the  institution  of  a  nascent  state,  which,  in  its 
very  infancy,  laid  down  the  observance  of  right  towards  other  nations,  as 
a  cardinal  principle  of  its  public  policy. — The  institution  of  the  recwpc- 
ratores  also  bears  testimony  to  the  same  political  integrity ;  how  much, 
indeed,  the  practice  of  Rome  in  her  maturity  and  decline  was  at  variance 
with  that  principle  of  her  early  days,  is  well  known. 

But  making,  as  History  compels  us  to  do,  this  admission,  it  must  be 

U)  Mlchaelia,  Moaaiaches  Reclit,  Th,  ii.    lEraeMsches  Staatsreoht. 
See  tlie,  treatment  of  David's  ambassaflor  by  the  King  of  the  Ammonite  a. — 'i 
Samuel,  c.  ^, 
If)  Wacksmuth,  Joe  Gentium  quale  cbtiniiit  apnd  Gritcos  (Berol.  1323.) 
Vide  post,  Part  I.,  chapter  ii. 
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remembered  that  if  the  Jus  inter  Gentes,[g)  strictly  apeaking,  was  vio- 
Jated  by  tbe  practice  of  conqaering  Eome,  yet  the  Jus  Gentium  was  in 
reality  established  by  her  compilation  of  Jurisprudence;  forin  this  stood 
transcribed  externally,  if  the  word  were  applicable  to  a  mortal  work,  those 
maxims  of  written  Reason,  those  principles  of  Natural  Law,  which  not 
only  guide  a  State  in  its  conduct  towards  Individual  Foreigners,  and  are 
the  root  of  Comity  or  Private  International  Law,  but  which  guide  a 
Stafa  in  its  conduct  towards  other  States,  and  whioh  constitute  the  most 
considerable  foundation  of  Public  International  Justice. 

THE  CHRISTIAN  ^EA  BEFOKE  GROTIUS. 

We  enter  nest  upon  the  Christian  fera,  Gfreat  and  inestimable  has  been 
the  effect  of  the  doctrines  of  RevolatioQ  upon  the  Jurisprudence  of  Na- 
tions, though  long  retarded  by  the  evi!  passions  both  of  mankind  gene- 
rally and  of  the  governors  of  men ;  yet  the  language,  and  the  teaching, 
the  system  of  a  representation  of  different  ^nations,  the  very  forms  ■■ 
of  the  assembling  of  the  Councils  of  the  Church,  the  notion  of  a 
common  International  Tribunal,  the  authority  of  the  Pope  during  ages 
steeped  in  intellectual  ignorance  and  moral  grossness,  contributed  to  pre- 
serve some  idea  of  tbe  Duties  and  Rights  of  Nations. 

During  the  oarlier  part  of  the  Middle  Ages  the  Pope  discharged  the 
functions  of  International  Judge  and  Arbitrator  in  the  conventions  of 
Christendom,  Tbe  practice  might  have  been  imperfect,  but  the  theory 
was  sublime.  The  Right  of  the  Pope  to  discharge  these  noble  functions 
was  almost  unquestioned  before  the  time  of  Boniface  VIII.,  1302,  A.  d. 
A  great  change  was  effected  by  the  introduction  and  prevalence  of  ibe 
doctrine,  that  a  distinction  was  to  be  taken  between  temporal  suhjection 
ratione  feudi,  and  suhjection  in  temporal  matters  ralione peceati.(Ji\  In 
Ecclesiastical  Law  the  distinction  was  of  little  avail,  and  easily  evaded, 
for  in  the  Middle  Ages  tho  acta  of  an  ab-tolute  irresponsible  prince  were 
easily  brought  within  tbe  catef,ory  of  sm  [ratione  peccatiy  Ent  in  In- 
ternational Law,  the  di&tmction  wi'i  of  the  utmost  importance,  for  it  was 
now  competent  ti  Princes  to  tell  their  subjects,  that  there  were  oiroum- 
stances,  under  whi  b  the  Papal  Inteidjot  was  unlawful,  and  therefore 
invalid.  The  Pope  lost  his  ehaiacter  of  international  Judge,  and  re- 
tained but  for  a  season,  and  with  difficulty,  the  character  of  International 
Arbitrator.  That  too,  bad  disappeared  before  the  epoch  of  the  Reforma- 
tion ;  though  up  to  that  period  all  the  foreign  or  international  affairs  of 
a  state  were  considered  and  treated  as  matters  appertaining  solely  to  the 
prince,  and  with  which  tbe  people  had  no  concern. 

It  must  bo  remembered  that,  even  in  tbe  year  1493,  "Ferdinand  r^  -■ 
and  Isabella  were  confirmed  in  their  possessions  and  discoveries  in  ^  -I 
the  New  World  by  the  Bull  of  tbe  Pope,  issued,  as  former  Bulls  had 
been,  in  virtue  of  his  territorial  supremacy  over  tbe  whole  world ;  and 

(_ff)  The  esprossion  of  Lucan  as  to  the  violation  of  tlieLaws  of  Embassy  by  the 
Egyptians  is  very  remarkable;  I  do  not  remember  to  baTe  Been  it  noticed: 
"  Sed  neqae  jto  mimdi  valuit,  neque  fcedera  saoctft 
Qentibua." — Pharaal.  x,  471-2. 
(h)  De  Marca,  De  Concord.  Sacerd.  et  Imper.  It.  c.  xyi,  5. 


„Google 


Viu  PHILLIMORE    ON    INTERNATIONA  T.    LAW. 

that  as  late  as  the  year  1701,  the  Pope  compIaiDcd  in  Lis  Consistory, 
that  Austria  had  recognized  the  Ruler  of  Prussia  under  his  new  title  of 
King,  "not  considering  that  it  was  the  exclusive  pri?ilege  of  the  Holy 
See  to  make  kings."(i) 

The  Crusades  introduced  the  principle  of  Intervention,  both  upon  tho 
general  ground  of  religious  sympathy,  and  upon  the  particular  ground  of 
reverence  for  those  holy  places  which  had  been  the  scenes  of  our  Lord's 
life  and  death — principles  whioh,  after  the  lapse  of  five  centuries,  are, 
while  I  write  these  pages,  again  moat  powerfully  affecting  the  destinies 
of  Europe.  Though  the  Greek  Empire,  for  many  centuries  before  its 
destruction,  oecupied  bo  position  which  affects  the  history  of  Interaational 
Jurisprudence,  yet  the  conquest  of  Constantinople  by  the  Turks  operated 
very  injuriously  upon  thej'ws  cow/mune  of  Christendom;  because  thereby 
an  important  portion  of  Christendom  has  been,  up  to  a  very  recent  pe- 
riod, esempted  from  its  influence.  Events,  however,  whioh  are  now  hap- 
pening, the  great  internal  changes  in  the  habits  and  laws  of  that  extra- 
ordinary people,  and  their  increasing  connection  with  the  Christian  states, 
are  evidently  preparing  the  way  for  a  general  diffusion  of  International 
justice  among  nations  of  different  religious  creeds.  During  the  Middle 
Ages,  the  most  remarkable  features  of  International  Jurisprudence  are 
the  maritime  codes  of  eommereial  towns,  the  institution  of  the  Consulate, 
the  laws  and  customs  of  Embassies. 

[*si]  *^RA  OF  GEOTIUS. 

It  is  strange  that  the  admirable  and  luminous  treatise  of  Suarez,(A) 
De  Legibus  et  Deo  Legislatore,  is  not  referred  to  by  G-rotius  in  his  great 
work,  because  it  appears  from  his  other  writings  that  he  was  acquainted 
(as  indeed  be  could  not  but  have  been)  with  the  works  of  this  profound 
jurist.  Suarez  certainly  cannot  he  claimed  as  a  fruit  of  the  Keformation, 
but  at  that  epoch,  from  whatever  cause,  a  new  sera  of  International  Ju- 
risprudence opens  upon  us.  Streaks  of  light  from  various  countries,  our 
own  included,  preceded  the  dawn  of  International  Jurisprudence  which 
appeared  in  the  Mare  Liberum  of  Grotius,  published  in  1609  ;  but  its  full 
meridian  shone  forth  in  his  great  work,  De  Jure  Belli  et  Pacts,  which 
was  published  in  1624. 

It  is  scarcely  too  much  to  say,  that  no  uninspired  work  has  more  largely 
contributed  to  the  welfare  of  tho  Commonwealth  of  States.  It  is  a  monu- 
ment which  can  only  perish  with  the  civilized  intercourse  of  nations,  of 
which  it  has  laid  down  the  master  principles  with  a  master's  hand.  Gro- 
tius first  awakened  the  consoien  f  C  nm  nt  t  the  Ch  t  n  n 
of  International  duty.(;) 

His  work  has  been  blamed  ft    a  w  nt    f  syst  m  an^  n  nt  and 

because  the  examples  which  jllu       thjnpl        flw  kn 

chiefly  from  cla^ical  times  and    la        1  1  u        I  u    th        1ft 

(i)  Lambertj,  Memoirca,  t.  i.353,        d  C      h 
Vide  post,  pp.  Be-l,  and  Appenis. 
ffc)Borii  1548,  died  16lT. 

({)  "Oirisiiunia  plaeaU,"  ^'OkriaHams  in  miivermm  placait,"  "hoeperfecit  reveren- 
tia  ChritUante  kffis,"  &c.    Vide  post,  p.  39. 
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were,  id  truth,  reeesaarily  iocident  to  the  parliotikr  periorl  at  wliicli  lie 
wrote.  Ilia  work  was  dcfendetl  from  these  charges  by  himself  duriog 
hia  ]ifetiaie,(m)  and  since  his  death  has  *roceiTed  a  vindication  r»  ■:-! 
from  the  pen  of  Sir  James  JIackintosh,  which  will  not  easily  he  ^  J 
d.(^) 
lutd  faiu  linger  on  the  merits  of  this  famous  maatcr-hutlder  of  In- 
ternational Jurisprudence,  this  great  legislator  of  the  coramunity  of 
states,  but  I  am  admonished  by  diminishing  space  to  proceed. 

FROM    THE  PEACI]  OF  WESTPHALIA,  1G48,  TO  THE 
TRBATi"    OF  UTRECHT,  1713. 

International  Jurisprudence  received  considerable  cultiTation,  a  natural 
rcBult  from  the  increased  intercourse  between  European  nations,  botk  ia 
Europe  atid  in  their  colonies. 

Puffendorf,  in  1672,  published  his  once  admired,  and  still  celebrated 
work,  De  Jure  Naturse  et  Gentium  :  it  had  the  merit  of  stating  boldly 
that  Natnral  Law  was  binding  upon  nations  as  well  as  upon  individuals. 

It  would  indeed  be  hardly  fair  to  say  that  Grotius  had  altogether 
omitted  Natural  Law  from  the  sources  of  International  Jurisprudence ; 
but  certainly  Puffendorf  is  entitled  to  the  merit  of  haying  supplied,  by 
greater  precision  of  statement,  o  philosophical  defect  upon  this  subject 
in  the  work  of  his  predecessor.  In  other  respects,  however,  the  dispar- 
aging opinion  of  Leibnitz  upon  the  work  of  Puffendorf  has  been  gene- 
rally confirmed ;  it  is,  in  truth,  very  inferior  to  the  treatise  of  Grotius. 

*Leibni{z,  whose  Codex  Juris  Gentium  Diplomaticus  was  -^  ..... 
published  in  1693,  manifested  in  his  preface,  and  in  other  paa-  <-  J 
sages  scattered  abont  h>s  works,  a  profound  and  just  acquaintance  with 
the  principles  of  the  science  which  we  are  considering,  and  left  posterity 
for  ever  to  regret  that  the  fuller  prosecution  of  it  was  swallowed  up  in 
the  variety  and  vastness  of  his  other  studies. 

THE   INTEEVAL  BETWEEN   TUB   TREATY  OP  UTRECHT, 
1713,  AND  OF  PAKIS,  1763. 

In  1740^3,  Wolff,  a  disciple  of  Leibaita,  published  the  fruit  of  hia 
enormous  labours  in  nine  ijuarto  volumes,  Jus  Naturse  Methods  Soientificfe 
Pertractatura,  &c.  An  abridgment  of  his  work,  dealing  separately  with 
the  question  of  Jits  Gmiium,  subsequently  appeared.  He  prided  him- 
self on  Bccnratcly  distinguishing  the  Natural  from  the  Viluntiry  Con 
snetndinary,  and  Conventional  Law  of  Nations.  His  w  rk  had  two 
great  defects;  the  application  of  technical  and  mathemat  cat  terms  to 
moral  subjects,  and  the  assumption  of  tho  false  hyp  thesis  that  there 
existed  de  facto  a  great  republic  of  which  all  nations  were  member? 

(m)  to  one  of  big  latest  letters  Ui  his  brother,  (Jrotlus  aays  of  some  oae  who 
had  attacked  his  work :  "  Noti  probat  quod,  in.  illis  libris  De  Jure  Belli  ac  Pacia, 
iitor  Pt^^anorum  dictis:  yerCim  non  it»  Qt  utor,  ut  ilia  seqcri  Butis  esse  OhriaUaiiis 
arbitror,  sed  ut  enibeacent  Cliristiani  ei  minfis  prsestent." — H.  Grot.  F  '  '  " 
B4G,  p,  920  (Ed.  Amatelod.  1637);  and  aee  Proleg.  to  De  Jure  B.  e   " 

(n)  Lecture  on  the  Law  of  Nature  and  Nations. 

July,  1851.— 2 
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Th      ]  tt  h  W  d  t  1  tj      ff    t    th      f  f   L 

Ipt  li         taphpm  thpdtyfthl 

g     g    th  th     I     t    f  tL  m     t  wh    li  h    d  f  t     Th 

k   fW  Iff  w  th   U    f  L—    d    t  I   d  m    y— w    Id  p    b  bly 

h        I        bth  ddlwtmd  d       btfh 

bdgAulwhdpt  mptf        b         j,lli 

It  Id  w    b    p     1  it        t   tl  I  11     p  1 

bl     b  t     p    fi     1  w    1  wb    b    1 11     t  ta  p  I    I     ty     I  m    t 

h  TV  1    t     ly  p      by  M    t    J 

l-^  .  1  *Bynkershoek  ranks  next  to  bia  illustrious  fellow-country  man 
L  -I  GvotiuB,  wbom  be  deligbted  to  call  &  fiiyai,  and  for  whom,  thougii 
not  unfrequently  dissenting  from  Lis  opinions,  be  entertained  tbe  rever- 
ence which  one  great  jurist  feels  for  another.  Tbe  Qufestiones  Juris 
Pnblici  appeared  in  1737; — this  work,  and  tbe  two  treatises,  by  the 
same  author,  De  Bominio  Maris  and  Do  iCoro  Logatoram,  are  among 
tho  most  valuable  authorities  which  this  soieuce  can  claim. 

THE  INTERVAL  BETWEEN"  TUB  TREATY  OP  PARIS,  1T63, 
AUD  THE  FRENCH  EEYOLUTION,  1789. 

Italy  fntni'hes  UR  with  Lampredi  and  Galliani;  Germany  with  Moser 
and  Marten?  Tbe  latter  has  obtained,  not  undeservedly,  a  place  among 
the  classics  of  International  Law.  But  this  interval  is  chiefly  memorable 
in  its  effect  upon  this  science,  for  the  event  of  the  independence  of  tbe 
North  American  Republics,  accompanied  by  the  distinct  recognition  of 
the  authority  and  principle  of  Christian  International  Law  in  another 
quarter  of  the  globe,  and  by  a  cuUivation  of  that  law  which  has  already 
produced  no  less  eminent  professors  of  it  thaa  a  Story,  a  Kent,  and  a 


FROM  THE  FRENCH  EEYOLUTION,  1789,  TO  THE  PRESENT 
TIME. 

Germany  has  furnished  many  writers  upon  International  Law.  Two 
appear  to  me  worthy  of  especial  notice — Kliiber,  whose  work,  in  spite 
of  leaning  to  tbe  doctrines  of  the  Holy  Alliance,  is  of  great  value, — and 
Heffters,  who  is  still  enjoying  the  reputation  which  he  has  acquired. 

England,  to  pass  by  for  the  moment  the  achievements  of  her  distinct 
j.^  ,  International  profession,  has  made  no  mean  *contributiona  to 
^  -1  the  cultivation  of  International  Jurisprudence,  in  the  writings 
of  Bentbam,  Ward,  Mackintosh,  Mr.  Manning,  Mr.  Beddie,  Mr,  Wild- 
man,  and  Mr.  Bowyer. 

Private  International  Law  (Jus  gentium'S  has  greatly  flourished,  thanks 
to  the  transfusion  of  Hertius,  Huberus,  Kodenburghius,  Voet,  and  other 
Latin  authors,  into  the  well-arranged  and  carefully-reasoned  works  of 
Story,  'Waohter,  Savigny,  and  Pielix;  of  the  first  and  the  last  of  these 
authors  we  have  but  lately  deplored  the  death. 

It  will  be  seen  that  I  have  been  compelled  to  omit  the  mention  of 
many  authors,  whom  I  have  consulted,  whose  names  will  be  found  beiow 
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in  the  catalogue  of  auttoritiGs,  unA  to  whom  I  owe  a  debt  of  much  grati- 

HISTOIIY  OF  INTERNATIONAL  JURISPKUDENCE  IN 
ENGLAND. 

It  remains  only  to  invite  attention  to  a  aabject  which,  h  w         I  ttle 
known,  is  not  without  interest  to  the  historian,  the  jurist,  an  1  tl      tat 
man,  namely,  the  existence  in  England  of  a  distinct  Ear  for   h      ult    a 
tion  of  International  Juri3pi-udenoe.((i) 

It  cannot  be  denied  that  the  Common  Law  of  England  h  h  th  rto 
been,  to  a  certain  extent,  like  the  territory  in  which  it  pr  1  f  n 
insulated  and  peculiar  character.  It  must  be  acknowledged  that  (  has 
borrowed  less  than  any  other  state  in  Christendom  from  th  ja  pa 
deuce  of  ancient  and  modern  Rome.  The  fountains  of  wied  m  sp 
enee  and  written  reason,  at  which  the  European  continent  in  f  m  and 
America  in  later  times  have  so  largely  drunlt,  were  passed  by  in  Eng- 
land with  a  hasty  *and  scanty  draoght.  The  Gothic  conquerors  .-^  .-. 
of  continental  Europe  fell  by  degrees  and  from  a  variety  of  causes  <-  ■' 
under  the  dominion  of  the  laws  of  the  vanquished.  "Oapta  ferum  vio- 
torem  cepit"  was  eminently  true  of  the  restoration  of  the  Civil  Law 
during  the  middle  ages  in  every  country,  but  our  owa;  and  yet,  for 
more  than  three  centuries,  England  had  been  governed  by  the  Civil 
Law.  It  is  a  very  remarkable  fad,  that,  from  the  reign  of  Claudius  to 
that  of  Honorius  (a  period  of  about  360  years),  her  judgment-seals  had 
been  filled  by  some  of  the  most  eminent  of  those  lawyers(^J  whose 
opinions  were  afterwards  incorporated  into  the  Justinian  compilations. 
But  all  germs  of  such  jurisprudence  would  have  perished  with  every 
other  trace  of  civility  under  the  rude  incursions  of  Saxons  and  Danes, 
had  not  the  tribunals  of  the  clergy  afforded  them  shelter  from  the  storm. (§) 
Oocasionally,  too,  some  maxims  of  the  Roman  Law,  admitted  either 
from  their  intrinsic  merit,  or  through  the  influence  of  the  clergy,  en- 
riched the  then  meagre  system  of  English  law.  The  Norman  invasion 
was  attended  with  a  memorable  change  in  the  constitution  as  it  then 
existed.  The  Bishop  aad  the  Sheriff  had  heretofore  sat  together  in  the 
Court  of  Justice,  administering  with  equal  jurisdiction  the  law  upon 
temporal  and  spiritual  offences;  by  the  charter  of  William  the  Conqueror, 
the  Ecclesiastical  was  separated  from  the  Civil  Court.  This  division  has 
continued  (with  the  exception  of  a  temporary  reunion  in  the  reign  of 
Henry  I,)  till  the  present  period;  the  Ecclesiastical  tribunal  deciding, 
'according  to  the  rules  and  practice  of  the  Civil  and  Canon  Law,  r*  ::-< 
generally,  on  all  matters  relating  to  the  Church,  to  the  spiritual  L  J 
discipline  of  the  laity,  and  among  other  questions  of  a  mixed  natare, 

(o)  The  following  sketch,  with  slight  alterations,  has  appeared  in  a  letter  from 
the  author  to  Mr,  Gladstone,  pnblisbed  in  1848. 

ip)  Papinian,  Paulas,  and  dpian.  Vide  Duck  De  TIsn  ac  Autor.  Juris  Roman!, 
1.  ii.  c.  8,  para  secunda,  b.  1. 

(5)  Blackstona,  vol.  iv.  410;  Preface  by  Dr.  Burn  to  Mb  Ecclesiastical  Law; 
Minor's  Historical  View  of  the  Engliah  Goternment,  vol.  iii.;  Burke's  Fragment 
of  the  Bistorf  of  England. 
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Upon  two  of  tiie  most  important  kind,  namely,  tbe  contract  of  marriago 
anil  the  disposition  of  personal  property  after  death. (r)  It  is  not  ncoog- 
sary  to  dwell  on  the  original  reasons  for  assigning  these  mixed  subjects 
to  the  jurisdiction  of  the  Spiritual  Courts.  It  waa  an  arrangement  at 
tlie  time  almost  universally  prevalent  in  Christendom. 

The  Ecclesiastical  Courts,  however,  were  not  the  only  tribunals  in 
which  the  Roman  law  was  administered.  In  the  High  Court  of  Admi- 
ralty's) (established  about  the  time  of  Edward  I.)  and  in  the  Courts  of 
the  Lord  High  Constable  and  the  Earl  Marshal  {the  Courts  of  Honour 
and  Chivalry),  the  mode  of  proceeding  was  regulated  by  the  same  code. 

The  Courts  of  Equity  also  borrowed  largely,  and  for  a  long  time  almost 
esclasively,  from  tbe  same  jurisprudence.  Almost  every  Lord  Higli 
Chancellor  from  Beckett  to  Wolsej— -that  is,  from  the  Conquest  to  the 
Reformation — was  an  ecclesiastic;  and  it  was  a  matter  of  course,  that, 
like  every  eminent  ecclesiastic  of  those  days,  he  should  be  well  skilled 
in  the  Civil  and  Canon  Law.  Indeed,  it  was  cliieflj  because  they  were 
deeply  versed  in  this  jurisprudence,  though  partly,  no  doubt,  because 
their  general  attainments  were  far  superior  fo  those  of  the  lay  nobility, 
j.^  .....  that  the  dignitaries  of  the  Church  were  usually  (if)  einpbyed  *iQ 
L  ^'"'J  iije  foreign  negotiations  of  this  period. {«)  Nor  can  it  be  denied 
by  the  most  zealous  admirer  of  our  municipal  law  that,  during  the  period 
which  elapsed  from  the  reign  of  Stephen  to  Edward  I.,  the  Judges  of 
■Westminster  Hall  had  frequent  recourse  to  the  Justinian  Code;  for  in 
truth  the  writings  of  Fleta  contain  many  literal  transcripts  of  passages 
taken  from  the  Digest  and  the  Institules.fx) 

lastly,  in  the  Courts  of  the  two  Universities  the  same  system  pre- 
vailed. Universities,  whicli  are  not  tbe  least  remarkable  institutions  of 
Christendom,  had  indeed  originally  been  founded  for  the  espress  pur- 
pose of  teaciiing  this  science,  and  even  in  this  country,  where  the  feudal 
law  so  largely  prevailed,  had  succeeded  in  kindling  into  a  flame  the  pre- 
cious spark  which  tbe  schools  of  ihe  cloisters  and  the  learning  of  the 
clergy  had  preserved  from  total  extinction. '31 } 

I  pass  now  to  tbe  epoch  of  the  Reformation.  On  the  Continent, 
where  the  civi!  law  waa  the  basis  of  all  municipal  codes,  the  study  of 

(f)  Burn's  Preface,  xyii.  Lyndewodes  ProTinciale,  pp.  36-!,  261,  316  (Eel. 
1679,  Orford,) 

(i)  Blaekslone,  vol.  iii.  p.  63 ;  MLIInr's  English  Qoverifment,  vol.  li.  p.  338. 

(u)  Hurd's  Dialogues,  Moral  and  Political,  vol.  ii.  p.  133;  Duck  de  Usu,  £c. 
Juris  Civilis,  p.  364. 

(»)  By  the  Statutes  of  York  Cathedral  expres a  provision  is  rnade  fortlie  absence 
of  the  Dean  wben  employed  beyomi  seas  in  the  service  of  the  Stale.  The  Bisllop 
of  Bristol,  who  was  also  Lord  Privy  Seal,  was  oue  of  the  negotiators  of  the  Treaty 
of  Utrecht  I  the  last  inslnnca,  I  believe,  of  the  kind. 

(i)  Millar,  p.  326;  Preface  to  Halifas's  Civil  Law;  Mackintosh's  Law  of  Nature 
and  Nations,  p.  62;  Lord  Holt,  12  Mod.  Rep.  p.  4S2;  "Inasmuch  as  tbe  l&wi  of 
all  nations  ace  doubtlees  raised  out  of  the  ruins  of  tlie  Civil  Law,  as  all  govern- 
ments are  sprung  out  of  the  ruins  of  the  Bomaa  Empire,  it  must  be  owned  that 
the  principles  of  our  law  are  borrowed  out  of  the  OiTil  Law,  therefore  grounded 
upon  the  same  reason  in  many  thinga," 

(y)  See  Lyndwood's  Life,  Biog.  Brit.  Dedication;  Ridley's  View  of  Civil  and 
Eccleeiastical  Law,  p.  118;  Zouche's  Preface  to  liis  Treatise  on  tbe  PonishraBnt 
of  Ambassadors,  Ac,  to  Henrjj  M.arq.ui3  of  Dorchester;  et  vide  iafra. 
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this  science  ivas  scarcely,  if  at  *all,  affcotfiJ  by  this  raomorablR  .  -. 
eycnt.  In  England  it  was  otherwise.  The  professors  of  the  <-  J 
Civil  and  tlie  Canon  Law  belonged  chiefly  to  the  Eccieaiastica!  Courts, 
and  were  assooiated  in  the  minds  of  the  people  partly  with  the  exaction3(3) 
of  Empson  and  Dudley  in  the  preceding  reiga,  and  partly  with  the  aa- 
thority  of  tlia  Pope.  Severe  blows  were  dealt  at  the  former,  whioli  were 
aimed  solely  at  the  latter  system. 

"The  books  of  Civil  aud  Canon  Law  were  set  aside  to  be  devoured 
with  worms  as  savouring  too  much  of  Popery,"  says  tho  learned  Ayliffe 
in  his  history  of  the  University  of  Oxford  during  the  Visitation  of  1547. (a) 
And  Wood,(t)  after  staling  "That  as  for  other  parts  of  learning  at  Ox- 
ford, a  fair  progress  was  made  in  thera,"  observes,  "The  Civil  and  Canon 
Laws  were  almost  extinct,  and  few  or  none  there  were  that  took  degrees 
in  them,  occasioned  merely  by  the  decay  of  the  Churck  and  power  of 
the  Bishops." 

In  1536,  Thomas  Cromwell,  Chancellor  of  the  University  of  Cam- 
bridge, Secretary  of  State,  and  Vice-gerent  of  the  King  ia  Spirituals, 
was  appointed  (by  the  King's  seal  used  for  causes  ecelesiastioal)  Visitor 
of  that  University ;  by  the  same  instrument,  he  promulgated,  in  the  name 
of  the  King,  certain  injunctions,  of  which  the  fifth  was — 

"That  as  the  whole  realm,  as  well  clergy  as  !aity,  had  renounced  the 
Pope's  right  and  acknowledged  the  King  to  be  the  snpreme  head  of  the 
Church,  no  one  should  *thereafter  pHblicly  read  the  Canon  Law,  p  ^  -. 
nor  should  any  degree  in  that  Law  be  conferred."(c)  L        J 

Aboui  the  same  time,  or  rather  earlier,  similar  iiijunctious  were  issued 
to  the  University  of  Oxford — those  are  preserved  in  the  State  Paper 
Office,  and  the  corresponding  injunotion  to  the  one  just  mentioned  is  as 
follows ; — 

"Quare  volumus  ut  deinceps  nulla  lectio  logatur  palam  et  public^  per 
Academiam  veatram  totam  in  jure  Canonico  sive  Pontifioio,  nee  aliquis 
cujna  conditionis  homo  gradum  aliquem  ia  studio  illius  juris  Pontificii 
Buscipiat,  aut  in  eodera  in  posterum  promoveatur  quovis  modo."  These 
injunctions  (for  there  never  was,  as  ia  commonly  believed,  any  statutable 
provision  on  the  eubjeoti  underwent  some  modification  from  the  regula- 
tions of  Edward  VL  In  1535,  Henry  VIII,  appointed  certain  Visitors, 
the  chief  of  whom  were  Richard  Layton  aad  John  London,  LL.D.,  to 
visit  the  University  of  Oxford  j  these  Visitors  joined  a  Civil  to  the  Canon 
Law  Lecture  in  every  Hall  and  Inn. 

In  1549,  a  Visitation  of  the  University  of  Cambridge  took  place  under 
the  auspices  of  the  Protector  Somerset.  Bishop  Ridley  was  appointed 
to  be  one  of  the  Visitors,  and  one  of  the  professed  objects  of  this  Visita- 


,      .  verTJU. 

a  Englaad.  (a)  Ayliffe's  Oxford,  vol.  i 

(b)  Wood's  Hist,  and  Antiqmtlea  of  the  University  of  Oxford,  vol.  ii.  h.  i. 
ksis.  (Ed.  Gutcli.) 

(c)  Slrype'a  Eoclesiastieal  Memoriala,  vol.   i.   c.  xxis.   App.  Ko.   Itu.  Ivili 
Cooper's  Annals  of  the  Universitj  a.Lid  Town  of  Cambridge,  p.  315. 
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tion,  aocorcIitLg  to  Bishop  Eumct,(rf)  was  to  "convert  some  fellowships 
appointed  for  eDOonraging  the  study  in  Divinity  to  the  study  of  the  CivU 
Law;  in  particular,  Clare  Hall  was  to  lie  suppressed.  Bishop  Ridley 
found  his  task  very  difficult  and  odious,  and  wrote  to  the  Protector  that, 
P^  .-,  to  diminish  the  number  of  divines  went  against  his  oonsoience. 
l-  -I  "Somerset  replied,  "We  should  be  loth  anything  should  be  done 
by  the  King's  Majesty's  Visitors  otherwise  than  right  and  conscience 
might  allow  and  approve ;  and  visitation  is  to  direct  things  for  the  better, 
not  the  worse;  to  ease  conacienoea,  sot  to  elog  them;"  and  further,  "my 
Jjord  of  Canterbury  hath  declared  unto  us,  that  this  mateth  partly  a, 
conscience  unto  joa  that  Divines  should  be  diminished;  that  can  be  no 
cause;  for  first,  the  same  was  met  before  in  the  late  King's  time  to  unite 
the  two  Colleges  together,  as  we  are  sure  ye  have  heard,  and  Sir  Edward 
North  can  tell,  and  for  that  cause  all  such  as  were  students  of  the  Law, 
out  of  the  newly-erected  Cathedral  Church,  were  disappointed  of  their 
livings,  only  reserved  to  have  been  in  that  Civil  College.  The  King's 
Hall  being  in  a  manner  all  Lawyers,  Canonists  were  turned  and  joined 
to  Michael  House,  and  made  a  College  of  Divines,  wherewith  the  num- 
ber of  Divines  was  much  augmented.  Civilians  diminished.  Now  at  this 
present  also,  if  in  all  other  Colleges  where  Lawyers  be  by  the  Statutes 
or  the  Kicg's  injnuctiona,  ye  do  convert  them  or  the  more  part  of  them 
to  Divines,  ye  shall  rather  have  more  Divines  upon  this  change  than  ye 
had  before.  The  King's  College  should  have  six  Lawyers;  Jesus  Col- 
lege some;  the  Queen's  College  and  others,  two  apiece;  and,  as  we  are 
informed  by  the  late  King's  injunctions,  eveiy  College  in  Cambridge 
one  at  tiie  least.  All  these  together  do  make  a  greater  in  number  than 
the  Fellows  of  Clare  Hall  be,  and  they  now  made  Divines,  and  the  sta- 
tutes in  that  reformed  Divinity  shall  not  be  diminished  in  number,  but 
increased,  as  appeareth,  although  these  two  Colleges  be  so  united.  And 
we  are  sttre  ye  are  not  ignorant  hov>  necessary  a  study  that  study  of  Civil 
P  ..-.  JJaw  is  to  all  Treaties  wiih  Foreign  Princes  and  ^Strangers, 
L  -I  and  how  few  ihsre  he  at  this  present  to  the  King's  Majesty's  ser- 
vice therein,"  &c. 

Queen  Elizabeth,  among  the  Statutes  which  she  promulgated  for  the 
University  of  Cambridge,  and  which  have  been  recently  published  by 
Dr.  Lamb,  enacted  one,  De  TemporibusLeotionum  et  Libris  prselegendis 
(c.  iv.),  in  which  it  is  ordered,  "Theologious  prselector  tantum  saeras 
iiteras  doceat  et  profiteatur.  JurisconsuUus  Pandectas,  Codicem,  vel 
Eoelesiastica  regni  Jura  quse  nos  edituri  sumns  et  non  alia  prseleget." 
Since  the  reigns  of  Stephen  and  Henry  II.,  when  Vacarius  first  read 
lectures  at  Oxford  on  the  Civil  Law,  (he  Universities  have  made  it  their 
legitimate  boast  that  the  study  of  the  Roman  Law  found  its  shelter  and 
encouragement  within  their yomaS!-!».  The  history  of  almost  every  col- 
lege will  show  that  the  promotion  of  this  stady  was  an  object  which  its 
founder  bad  at  heart.  The  statutes  promulgated  after  the  Reformation, 
during  the  royal  visitations  of  the  Tudors,  as  has  already  been  shown, 
most  carefully  provided  for  tho  furtherance  of  the  same  end.     The  ata- 

[d]  Buract,  vol,  ii,  jiart  u.  p.  222. 
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tutes  of  Edward  VI.  define  moro  closely  tlie  linowledge  requisite  for  a 
Doctor  of  Civil  Law,  and  act  forth  the  usefuloesa  of  such  knowledge  to 
the  Church  and  State,  as  follows:  "Doctor  Legum — Doctor  mox  a  doc- 
toratu  dabit  operam  legibus  Angliss,  ut  non  sit  imperitus  earnm  legum 
quas  habet  sua  patria,  et  differentiaw,  exleri  patnique  J-uris  noscat,  et  in 
EoIemnibuB  comitialibus  qxtEestionibus  uaua  qui  id  maxima  certissim&que 
seiat  faoere  ad  fioeni  quEeationum  quid  in  illisjus  civile,  quid  ecclesiasti- 
cum,  quid  regni  Anglimjus  teneat,  defineat,  determinetque.'Ye) 

*In  truth,  the  "Doiversities  were  doubly  iuterested  in  the  pre-j-j,  ...-. 
servation  of  this  study;  first,  because  the  statutes,  both  those  oV-  J 
the  University  and  of  the  College,  must,  in  eases  of  doubt,  which  not 
unfrequently  arise,  receive  their  interpretation  from  the  Canon  and  Civil 
Law ;  the  founders  of  Colleges  (Chioheley  and  Wykeham  for  example) 
were  oftea  deeply  versed  in  both  branches  of  jurispradcace,  and  in  cases 
tried  before  the  Visitors  of  Colleges,  many  of  the  arguments  have  been 
drawn  from  these  sources ;  but,  secondly,  inasmuch  as  the  degrees  con- 
ferred at  the  Universities  wore  the  necessary  passport  to  the  College  of 
Advocates  at  Doctors'  Commons. 

Of  the  five  profeBSorsbips(/)  which  Henry  VIII.  founded  on  (ha 
spoils  of  the  Church,  one  was  instituted  and  endowed  at  each  University 
for  teaching  the  Civil  Law.  At  Oxford,  the  lay  prebend  of  Shipton  was 
attached  to  the  Professorship,  and  in  Charles  II.'s  reign  this  endowment 
was  expressly  recognized  and  confirmed  as  an  exception  to  the  general 
law  laid  down  in  the  Statute  of  Uniformity.  The  foundation  of,  these 
Professorships  in  some  measure  counterbalanced  the  injury  which  the 
Civil  Law  received  from  the  discredit  into  which  the  Common  Law  had 
fallen, ({/)  But  this  was  Bot,  I  think,  the  sole  or  the  principal  circum- 
stance which  kept  alive  at  this  time  the  knowledge  of  this  jurisprudence. 

About  this  period  a  great  and  important  change  had  begun  to  take 
place  in  the  relations  of  the  European  communities  towards  each  other, 
which  rendered  the  preservation  *of  the  study  of  the  civil  law  of  |-^  .  -. 
great,  and  indeed  jodispensable  necessity  tn  these  islands.     Dur-  L  -t 

ing  the  reign  of  the  Tudors,  the  English  had  been  compelled,  by  a  mul- 
titude of  concuniug  causes  (far  too  many  for  enumeration  in  these  pages,) 
to  abandon  their  hopes  of  permanent  conquests  in  France ;  nevertheless, 
at  this  very  period,  G-reat  Britain  began  to  assume  that  attitude  with 
respect  to  foreign  powers,  which,  from  the  days  of  Lord  Burleigh  to  Mr. 
Canning,  it  has  been  the  constant  endeavour  of  her  wisest  and  greatest 
statesmen  to  enable  her  to  maintain,  She  became  an  integral  part,  in 
spite  of  her  "aalt-water  girdle"(/ij,  of  the  European  system,  and  daily 

{e\  These  statutaa  are  copied  from  Dr.  Lamb's  book,  but  tliey  ate,  nattaiis  mu- 
tandis,  the  same  as  those  given  to  Osford,  save  that  Oxford  has  some  pasl-statuta, 
which  Cambridge  has  not.  Twyne's  Collect,  vol.  iv.  p.  144,  in  Turr.  Schol.  Oson. ; 
Lamb's  Documents  from  MS.  Library,  0.  C.  G.  C,  p.  127;  see  also  a  similar  sta- 
tute of  Eliaabeth's,  323. 

(/)  Divinity,  Hebrew,  Greet,  Civil  Lb.w,  Medicine,  founded  1540,  confirmed 
1646.  John  SWry  appears  to  have  been  the  first  Professor  at  Oxford  apiiointed 
with  a  fixed  salary.— Wood,  Hist.  &  Aiic.  of  Oxford,  vol.  ii.  pt.  ii.  pp.  S40,  359  {Ed. 
Gntcii^ 

(ff)  Luther  openly  burnt  at  Wittenburgh  the  books  of  tlie  Canon  Law. — Robert- 
son's Charles  V.  b.  ii.  (A)  Cymbeline,  act  iii.  sc.  1. 
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more  and  mora  connected  her  interest  with  that  of  the  commonwealth  of 
Chriatendom.  Every  fresh  war  and  revolution  on  the  Contineat,  every 
political  and  religious  movement,  rendered  that  interest  indissoluble. 

Tlie  closer  the  bond  of  international  intercourse  became,  the  move 
urgent  became  the  necessity  for  some  International  Law,  to  whose  deci- 
sions all  members  of  tbe  commonwealth  of  Christendom  might  submit. 
The  rapid  advance  of  civilization,  bringing  with  it  an  increased  appreci- 
ation of  the  blessings  of  peace,  and  a  desire  to  mitigate  even  the  aeees- 
sary  miseries  of  war,  contributed  to  malse  this  necessity  more  sensibly 
felt.  A  race  of  men  sprang  up,  in  this  and  in  other  countries,  whose 
coble  profession  it  became  to  apply  tbe  laws  of  natural  justice  to  nations, 
and  to  enforce  the  sanction  of  individual  morality  upoa  communities. 
But  the  application  of  tbese  laws  and  sanctions  to  independent  states, 
and  still  more  any  approach  towards  securing  obedience  to  them,  was  no 
(-^  -,  easy  achicTement.  No  one  nation,  it  was  ^obvious,  had  any  right 
L  J  to  expect  another  to  submit  to  the  private  regulations  of  her 
municipal  code;  and  yet,  according  to  the  just  and  luminous  observa- 
tion of  Sir  James  Maciintosli,  "  In  proportion  as  thej  approached  to  the 
condition  of  provinces  of  the  same  empire,  it  became  almost  as  essential 
that  Europe  should  have  a  precise  and  oomprebensive  code  of  the  law  of 
nations,  as  that  each  country  should  have  a  system  of  municipal  law.(t) 

It  was,  as  has  been  said,  soon  after  the  era  of  the  Eeformalion  that  the 
science  of  International  Law  began  to  flourish  on  tbe  Continent;  and  it 
has  been  said  that  this  epoch  was  on  ibe  whole  unfriendly  to  its  study  in 
this  island.  It  remains  to  show  by  what  means  any  vestiges  of  it  have 
been  preserved;  and  how  a  profession,  whose  duty  it  was  to  be  "lawyers 
beyond  seas,"(7i;)  has  been  maintained  in  these  islands,  where  honour  and 
emolument  have  ever,  with  few  exceptions,  attended  the  knowledge  and 
practice  of  a  distinct  and  isolated  system  of  municipal  law. 

Long  before  the  Keformation  there  existed  an  ancient  society  of  Pro- 
fessors and  Advocates,  not  a  corporate  body,  but  voluntarily  associated 
for  the  practice  of  the  Civil  and  Canon  Law.  ■  In  1587,  Dr.  Henry  Her- 
vey,  Master  of  Trinity  Hall  in  the  University  of  Cambridge,  purchased 
from  the  Dean  and  Cbapter  of  St.  Paul's,  for  the  purpose  of  providing  a 
fised  place  of  habitation  for  this  society,  an  old  tenement,  called  Mount- 
joy  House,  on  the  site  of  which  the  College  of  Advocates  at  Doctors' 
Commons  now  stands.  In  this  sequestered  place  the  study  and  practice 
of  laws  proscribed  from  Westminster  Hall,  took  root  and  flourished. 
P^  .-,  *The  Tudors,  who,  with  all  their  faults,  were  unquestionably 
L  -I  the  most  accomplished  and  lettered  race  which  as  jet  has  occu- 

pied the  English  throne,  always  looked  with  a  favourable  eye  upon  civi- 
lians, employed  them  in  high  offices  of  state,  and  set  especial  value  on 
their  services  in  all  negociatjons  with  foreign  countries.  Few,  if  auy, 
matters  of  embassy  or  treaty  were  concluded  without  the  advice  and 
sanction  of  some  person  versed  in  the  Civil  Law.  Tbe  enmity  of  Henry 
YIII.  to  the  Canon,  as  has  been  observed,  materially  injured  the  pro- 
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fession  of  the  Civil  Law ;  trnt  tlis  was  a  result  neither  contemplated  Bor 
desired  by  that  monarch.  He  founded,  aa  has  been  said,  a  Professorship 
of  Civil  Law  at  both  Uuiveraities,  and  in  many  respects  befriended  the 
maintenance  and  culture  of  this  science.  In  1587,  Albevicus  Gentilis,(;) 
an  illustrious  foreigner,  was  appointed  to  the  Professorship  of  Civil  Law 
at  Oxford;  his  work,  De  Jure  Belli,  was  in  truth  the  forerunner  of 
&rotius.  Aooording  to  the  emphatic  language  of  the  learned  Eiilbeck, 
he  it  was  "  who  by  his  great  Industrie  hath  quickened  the  dead  body  of 
the  civil  law  written  by  ancient  civilians,  and  hath  in  his  leacaed  labours 
expressed  the  judgment  of  a  great  state,  with  the  soundness  of  a  deep 
pUylosopher,  and  the  skill  of  a  cunning  civilian.  Learning  in  him  bath 
showed  all  her  force,  and  be  is  tberefore  admirable  because  he  is  abso- 
lute." (m) 

During  llie  earlier  period  of  the  Tudor  sway,  eoolesiastics,  many  of 
them  of  bigh  renown,  were  advocates  of  the  civil  law,  but  towards  the 
close  of  Elizabeth's  reign  the  "profession  became,  and  has  ever  ^^  .., 
since  been,  composed  entirely  of  lay  members.(m)     During  this  L  ^ 

reign  a  nice  question  of  International  Law  was  raised  in  the  case  of  the 
Bishop  of  Koss,  ambassador  to  Mary  Queen  of  Scots,  and  Elizabeth  sub- 
mitted to  Drurye,  Lewes,  Dale,  Aubrey,  and  Johnes,  advocates  in  Doc- 
tors' Commons,  that  most  difficult  and  important  question  as  to  the  pro- 
priety and  lawfulness  of  punishing  an  ambassador  for  exciting  rebellion 
in  the  kingdom  to  which  he  was  sent.  Civilians  were  also  consulted  as 
to  the  power  of  trying(o^  the  unhappy  Mary  herself;  and  Mr.  Hallam 
seizes  on  the  facts,  with  his  nsua!  sagacity,  to  demonstrate  that  the  sci- 
ence of  International  Law  was  even  at  this  period  cultivated  by  a  distinct 
class  of  lawyers  in  this  kingdom.  James  I.,  who,  besides  bis  classical 
attainments  imbibed  a  strong  regard  for  the  Civil  Law  from  his  native 
country,  protected  its  advocates  to  the  utmost  that  his  feeble  aid  would 
extend. (p)  To  this  monarch  Sir  Thomas  Ridley  dedicated  his  View  of 
the  Civil  and  Ecclesiastical  Law,  a  work  of  very  considerable  merit  and 
of  great  learning ;  it  had  for  its  object  to  demonstrate  the  pettiness  and 
unreasonableness  of  the  jealousy  with  -whict  tbe  common  lawyers  had 
then  begun  to  regard  the  civilians,  and  the  law  which  they  administered 
at  Doctors'  Commons — and  it  appears  to  have  been  by  *no  -^  v^jij-i 
means  unal tended  with  success;  for  it  was  perhaps  a  conse-  '-  -' 

quencG  of  this  able  work  that,  about  the  year  1604,  each  of  the  two  Uoi- 

(l)  He  came  from  the  Dniveraity  of  Perugia,  died  1609. — Wood's  Hist,  and  AnUq. 
of  Osford,  vol.  ii.  pt.  ii.  p.  858  (Ed.  Gutcli.) 

(m)  A  Direction  or  Preparative  to  the  Study  of  flie  Law,  f.  266  (Lend.  1620, 
3vo.)    Irving's  Introduc.  to  tlje  Oivi!  Law,  s.  91. 

{nj  Annnsncceasful  attempt  was  made  in  Highmore's  case  (8  East's  Reports,  213) 
to  obtain  a  maodamua  from  tie  arcbbisbop  commanding  the  Dean  of  the  Arches 
to  admit  Df.  Highmore  a  member  of  the  College  of  Advocates.    TIlis  was  in  1307. 

to)  Conatitntional  History,  vol.  i.  pp.  216,  219  ;  Stijpe,  380-363. 

Ip)  Cowell,  wbo  wa*  Profeeaor  of  Civil  Law  at  Cambridge,  had  acquired  a  pro- 
found ItDowledge  of  this  law,  andbad  in  consequence  been  choaen  Master  at  Trinity 
Hall  (an  office  at  this  moment  filled  hy  the  learned  Judge  of  the  Arches,)  published 
a  diotiooary  of  law,  in  imitation  of  Calvin's  Lesicon  Juridicum,  a  wocl:  of  much 
learning,  but  containing  estravagant  dicta  about  the  king's  prerogative.  James 
shielded  him  from  the  wraUi  of  Golce. 
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YSTsilies  waa  empowered  by  royal  charters  to  clioose  two  members  to 
represent  tbem  in  Parliament,  and  by  the  same  Charters  tbey  were  admo- 
nished to  select  such  as  "  were  skilful  in  the  imperial  Lawa."(5) 

The  reign  of  the  First  Charles  produced  two  Civiliaas  of  great  emi- 
nence, whose  reputation,  especially  that  of  the  latter,  waa  as  great  on  the 
Continent  as  in  these  islands — Arthur  Duck  and  Richard  Zouohe,  The 
former  steadlily  adhered  to  the  fortunes  of  his  unhappy  sovereign  ;  and 
his  work,  De  Uau  ac  Authoritate  Juris  Civilis,  has  never  ceased  to  main- 
tain its  deserved  authority.  Zouohe,  who  held  several  high  appoint  men  ts, 
submitted  to  the  authority  of  the  Pari'  m  nt  (  )  In  1653,  the  famous 
case  of  the  Portuguese  ambassador  h  pp  d  D  n  Pantaleon  de  Sa, 
having  deliberately  murdered  an  Engl  b  )j  t  L  ndoa,  took  refuge 
in  the  house  of  his  brother,  the  Poitu  a  mb  dor.  That  high 
functioaary  insisted  on  the  exemption  f  h  b  th  f  m  punishment  oa 
account  of  the  inviolable  character  wb  h  tb  1  w  f  nations  impressed 
upoQ  the  dwelling  of  an  ambassador.  Cromwell,  however,  caused  bim 
to  be  tried  before  a  commission  composed  of  Sir  H.  Blunt,  Zouche,  Clerk 
and  Turner,  Advocates  of  Civil  Law,  and  others ;  before  whom  he  waa 
convicted  of  murder  and  riot,  and  for  these  offences  was  executed  at  Ty- 
P,  .  ^  burn.  On  this  occasion,  Zouche  wrote  a  very  *able  and  learned 
L  J  treatise  entitled,  "  A  Dissertation  coneerning  the  Punishment  of 

Ambassadors  who  transgress  the  Laws  of  the  Countries  where  they 
res'd  "  &  Th'  '  '1'  a  was  also  the  author  of  several  other  treatises 
on  p  bl  1  w  th  m  t  lebrated  of  which  was  entitled.  Juris  inter 
Gent     Q  se  t  b    k  which  is  to  this  day  of  high  authority  and 

con  t     t     f  by    11 1      sta  both  in  Europe  and  America. 

D  tb  a     f  Ch  rles  II.,  various  causes  conspired  to  extend 

and  t  gtl  th  fl  e  of  the  Civilians.  The  restoration  of  the 
ord  Id      pi         f  th    Chureh — the  rapid  growth  of  commerce  and 

its  q  gra     t  tion  of  personal  property  and  iucreaae    of 

sbipp    g — tb  f     navy  board,(El  and  widely  spreading  relations 

witl  f  t  t    —  1     tw    Dutch  wars,  and  the  personal  merits  of  the 

great  Civilian  of  the  dayj  Sir  Leoline  Jenkins — all  contributed  to  pro- 
duce this  result. 

"If,"  says  Sir  Robert  Wiseman,  Advocate-General,  writing  in  16S0, 
"  we  look  no  farther  back  than  twenty  years  ago,  we  shall  remember  the 
Civil  Law  did  so  far  spread  iteeif  up  and  down  this  nation,  that  there  was 
not  any  one  county  which  had  not  some  part  of  the  government  thereof 
managed  and  exercised  by  one  or  more  of  that  profession,  besides  the 
great  employment  and  practice  it  had  in  the  Courts  in  London.  So  that 
it  being  thus  incorporated,  and,  as  I  may  say,  naturalised  by  ourselves 
into  this  Commonwealth,  it  ought  not  to  be  reputed  or  looked  upoa  by  us 
»  Stranger  any  longer."(i) 

iq)  Vide  infra,  pp.  49,  50. 

(t)  Zouche  iiad  received  a  patent  from  Kinj;  James,  asai^ing  to  him  a  stipend 
of  40(.  per  annum,  aud  all  emoluments  and  prWiLeges  enjoyed  by  "  Albericua 
GentIlia,Fraiincla  James,  aud  John  Sudden"     A  copy  of  this  paleat  is  *- '-f""-'' 


>v  Google 


*I  coino  now  to  tiio  last  periocl,  tbat  wLicli  elapsed  between  j-^  -. 
the  Eevolution  of  1680  and  the  present  time.  During  this  in.  L  J 
tei-val  the  profession  of  the  Civil  Law  has  been  sustained  by  a  suocea- 
siou  of  advocates  and  judges,  who  may  challenge  comparison  with  their 
brethren  of  Westminster  Hall,  and  who  have  done  good  service  to  the 
State,  both  in  her  domestic  tribunals,  in  her  courts  of  the  law  of  nations, 
and  in  her  pacific  intercourse  with  foreign  nations.  Nobody  acquainted, 
with  the  history  of  our  country  since  the  Eevolution,  can  be  wholly  igno- 
rant of  Sir  Leoline  Jenkins,  Sir  George  Lee,  Sir  Gr.  Hay,(M)  Sir  Wilham , 
Wynne,  Dr.  Lawrence,  and  Lord  Stowell. 

The  biography  of  Sir  Leoline  Jenkins  contains  a  history  of  the  foreign 
affairs  of  this  kingdom  from  the  breaking  out  of  the  first  Dutch  war 
(1664)  to  the  Peace  of  Niraeguen  (1676-7,)  which  he  negociated  in  con- 
cert with  his  illustrious  colleague  Sir  W.  Temple.  He  filled  various  high 
ofEces,  those  of  Member  of  Parliament,  Judge  of  the  High  Court  of 
Admiralty,  Judge  of  the  Prerogative  Court  of  Canterbury,  Principal  of 
Jesus  College,  Oxford,  Ambassador,  Secretary  of  State. 

Throughout  the  works(w)  of  this  great  jurist  are  scattered  tracts  upon 
various  questions  of  Public  and  International  Law,  rich  in  deep  learning 
lud  reasoning,  and  consequently  forming  a  mine  from  which  all 
ists  have  extracted  materials  of  great  value.  His  ac- 
quaintance with  the  Civil  Law  was  *deep  and  accurate,  as  hej-^  .-, 
had  opportunities  of  evincing  upon  several  occasions;    and  he"-  -" 

often  lamented,  we  learn  from  his  biographer,  that  the  Civil  Law  "  waa 
so  little  favoured  in  England,  where  all  other  soieaces  met  with  a  suitable 
encouragement."  (a;) 

"  His  learned  decisions,"  I  quote  from  the  same  80urce,(^)  "rendered 
his  name  famous  in  most  parts  of  Europe  (there  being  at  this  time  almost 
a  general  war,  and  some  of  all  nations  frequently  suitors  to  this  court), 
and  hia  answers  or  reports  of  all  matters  referred  to  him,  whether  from 
the  Lords  Commissioners  of  Prizes,  Privy  Council,  or  other  great  officers 
of  the  kingdom,  were  so  solid  and  judicious  as  to  give  universal  satisfac- 
tion, and  often  gained  the  applause  of  those  who  dissented  from  him, 
heeause  ikey  showed  not  only  ike  soundness  of  his  Judgment  in  the  pwr- 
ticular  matters  of  his  profession,  hut  a  great  compass  of  knowledge  in 
the  general  affairs  of  Uurope,  and  in  the  ancient  as  well  as  modern  prac- 
tice of  other  nations.     Upon  any  questions  or  disputes  arising  beyond 

{«)  Vide  Walpole's  History  of  Last  Ten  years  of  George  II.,  vol.  ii.,  for  an  ac- 
count of  Dr.  Bay's  eloqnenoe. 

(«)  I  believe  that  tbe  Colleges  of  Jesna  and  Ali  Sonia  contaiu  MSS.  jet  unpub- 
liahed  of  Sir  L.  Jenkins,  whicii,  it  is  to  be  hoped,  will  one  day  see  the  light. 

fij  Life  of  Sir  L.  Jenkins,  p,  si.  preface. 

(y)  lb.  p.  liii.  and  vol.  ii.  p.  741.  He  adtiaed  the  Duke  of  Tork  as  to  hia  title 
to  the  Seigneurj  of  AubtgnS,  on  the  death  of  the  Duke  of  Richmoncl,  vol.  ii.  p. 
1M.  He  advised  npon  the  claim  of  the  Crown  of  England  to  the  dominion  of  the 
narrow  seas  and  the  homage  due  to  her  flag  ;  upon  the  BlectoraJ  Prince  Palatine's 
settlement ;  on  the  effect  of  a  settlement  of  property  made  by  Maurice  Priiiee  of 
Orange  ;  as  to  the  auooeseion  of  the  personal  estate  of  the  Queen  Mother  of  France, 
and  on  ma,ny  other  cases  of  great  importance  and  delicacy,  in  which  the  know- 
ledge of  a  civilian  and  publicist  was  required.  See  vol.  ii.  pp.  663,  673,  67i,  709, 
&o. ;  see  also  Temple's  Memoirs. 
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Bca  between  Lis  Majesty's  subjects  and  those  of  other  Princes,  they  often 
had  recourse  to  Br.  Jenkins.  Even  those  who  presided  id  the  seats  of 
foreign  Judicatures  in  some  cases  applied  tn  him  to  know  how  the  like 
r  -,  dbnudnh   Adm        yh        and  b        n 

1-^^^Jw  nsnphdndbnd       p       dn      h         k 

PhpnwhhnhC  Cnn         Lw  N^n 

g  n  pas    d    as    an    un    n  be  h      y     b  y 

h      u  h  y  d      d  and  jd      uyfudd    () 

Th   L  w  wh   h  g       ns  p  p      na         tes   f   n 

let  nnjaclhSlau       fD       bun()  fmdby 

SLJnknpnpayupnhmd       fh       ShN  J 

It  was  also  by  the  influence  of  this  distinguished  member  of  their 
body,  that  after  the  Fire  of  London  the  Advocates  of  Civil  Law  obtained 
a  share  of  certain  immunities  enjoyed  by  other  branches  of  the  Bar,  The 
Rescript  of  Charles  IL  on  the  subject  begins,  "Charles  E.  The  Society 
of  the  Doctors  at  Civil  Law,  Judges  and  Advocates  of  our  Court  now 
settled  at  Doctors'  Commons,  in  London,  having  to  their  great  charges 
rebuilt  the  same,  &c.  &c.  And  we  knowing  the  mefiditess  of  that  pro- 
fession  for  the  service  of  us  and  our  Jdwjdom  in  many  ojffairs,  found 
just  cause  to  assert  their  exemption  from  payment  of  taxes,  burdens,  and 
impositions  ia  the  same  manner  as  the  Societies  of  the  Serjeants'  Inn 
are  and  have  used  to  be," 

The  death  of  Jenkins  happened  soon  after  the  accession' of  James  II. 
After  the  abdication  of  that  monarch  the  Civilians  were  consulted  upon 
a  very  nice  question  of  International  Law,  to  which  reference  is  made  at 
length  in  this  work. (J)  In  the  reign  of  Anne,  Sir  John  Cooke,  a  dis- 
P^  ..._  tinguishcd  Civilian,  and  Dean  of  the  Arches,  *was  one  of  the 
L  -I  Oomraiasioaers  for  the  Treaty  of  the  Union  with  Scotland  :  and 

everybody  acquainted  with  the  treaty  of  Utrecht  is  aware  that  the  Civi- 
lians were  continually  consulted  by  the  Crown  upon  the  framing  of  the 
different  Articles  contained  in  it.  Thus,  tlie  Queen,  in  her  instructions 
to  Lord  Bolingbroke,  "  whom  we  have  appointed  to  go  to  France,"  speak- 
ing of  the  esehange  or  alienation  of  Sieily  by  the  House  of  Savoy,  ob- 
serves, "  As  for  the  second  point  which  you  are  to  adjust,  as  far  forth  as  is 
possible,  we  have  directed  what  has  been  prepared  by  the  Civilians  upon 
this  subject  to  be  put  into  your  hand. "(c)  The  reigns  of  the  first  two 
Georges  produced  Sir  George  Paul,  Sir  Henry  Penriee,  and  the  two 
Bettesworths,  Judges  of  great  learning  and  ability;  but  I  pass  on  to  the 
date  of  1729,  when  Sir  George  Lee  first  entered  upon  his  career  of  dis- 
tinction. This  able  Civilian  was  an  active  enemy  of  Sir  Koberl  Wal- 
pole;  he  was  also  Treasurer  to  Frederick  Prince  of  Wales,  and  deservedly 
venerated  for  the  learning,  accuracy,  and  clearness  of  his  decisions  in  the 
Prerogative  and  Arches  Courts,  in  both  of  which  tribunals  he  presided 
as  Judge,  But  he  enjoys  also  no  inconsiderable  European  fame;  for  he 
was  the  principal  composer  of  a  State  Paper(rf)  on  a  great  question  of 

(alP.  xviil.  (o)  22  &  33  Car.  II.  c.  10.  (J)  Vide  post,  pp,  303-45, 

(c)  Boliogbroke's  Correspondence,  vol,  i.  p.  4,  note. 
\d)  It  is  printed  in  th©  Collectanea  Jnridica, 
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International  Law — the  Answer  to  tbe  Memorial  of  the  King  of  Prussiii, 
presented  to  the  Duke  of  Newcastle  by  Mr.  Mitchell,  and  to  borrow  the 
words  of  his  biographer,(e)  "  it  baa  universally  been  received  and  acknow- 
ledged throughout  Europe  as  a  correct  and  *master!y  exposi-  ■-,  .  -■ 
tion  of  the  nature  and  estent  of  the  jurisdiotion  exercised  over    <-  ■' 

the  ships  and  cargoes  of  Neutral  Powers  by  Courts  of  the  Law  of  Na- 
tiona,  established  within  the  Territories  of  belligerent  States.  Montes- 
quien  characterises  it  as  r^pome  sans  ripKque,  and  Vattel  terms  it  ww 
excellent  moTceau  dv.  droit  des  gens."  To  that  memorial  indeed  another 
name  was  affised,  the  name  of  one  who  was  not  indeed  a  member  of  the 
College  of  Advocates,  hut  who  was  destined  to  be  among  the  few  lumi- 
naries of  Jurisprudence  ia  our  island,  and  able  to  vie  with  those  which 
have  shone  upon  the  Continent — of  one  whose  boast  it  was  that  he  had 
early  and  late  studied  the  Civil  Law,  and  who  built  upon  this  avowed 
basis,  and  on  his  knowledge  of  the  writers  on  Public  Law,  that  goodly 
fabric  of  Commercial  Jurisprudence  which  has  since  indeed  received  ad- 
dition and  ornament,  but  which  owed  its  existence  to  a  mind  saturated 
with  the  prinoiples  of  the  Roman  Law.  This  great  man  waa  then  Mr. 
Murray,  afterwards  Lord  Mansfield.  For  comprehensive  grasp  of  mind, 
for  knowledge  of  general  principles  of  law,  and  of  their  particular  appli- 
cation in  various  countries,  this  illustrious  magistrate  was  second  only  to 
one,  with  the  meotion  of  whom  I  shall  presently  close  my  brief  notice  of 
distinguished  Civilians, (/) 

But,  to  be  historically  correct,  I  should  first  advert  to  a  circumstanca 
of  great  importance  in  its  relation  to  the  history  of  the  Advocates  of 
Civil  Law.  Sir  G.  Lee  died  in  1756;  in  1768,  G-eorge  IIL  granted  to 
this  Society  a  formal  charter,  by  which  it  became  a  legally  recognised 
body  corporate.  The  charter  recites,  that  the  members  of  *the  j.,  -. 
College  at  Doctors'  Commons  had  devoted  themselves  to  the  L  J 

study  of  the  Civil  and  Canon  Law,  and  were  either  advocates  or  judges 
in  the  Ecclesiastical  and  Admiralty  Courts,  and  that  they  had  for  "cen- 
turies past  formed  a  voluntary  society,"  &c.,  and  prayed  the  king  to  be 
pleased,  by  letters -patent  under  the  great  seal,  "  to  incorporate  them  and 
their  successors  by  the  name,  style,  and  title  of  the  College  of  Doctors 
of  Law,  esereent  in  our  Ecclesiastical  and  Admiralty  Courts."  The 
charter  goes  on  to  say — "  We  having  taken  the  said  petition  into  our 
royal  consideratiou,  and  being  willing  to  give  all  fitting  encouragement 
to  the  said  study,"  &o.,  and  then  proceeds  to  constitute,  with  every 
imaginable  formality  of  expression,  the  College  a  legal  corporate  society, 
with  visitors  and  power  of  making  bye-laws,  &o.  I  return  to  the  men- 
tion of  that  Civilian  whose  reputation  as  a  jurist  over-topped  even  the 
great  name  of  Lord  Mansfield.  In  1779,  Dr.  Scott  enrolled  his  name 
among  the  advocates  of  Doctors'  Commons  ;  he  is  now  better  known  by 
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Jiis  well-deserved  title,  Lord  Stowell,  of  wliom  it  may  be  indeed  em- 
phatically Baid,  that  he  left 

"  Cliiram  et  veiierabile  nomen 

Geiili/)iis." 

Aod  the  remainder  of  the  Hue  is  scarcely  less  his  due, 
"Et  multum  nostra  quod  profuit  ui'bi." 
TIio  history  of  Lord  Stowell  is  familiar  to  tlie  present  generation. 
Hia  great  natural  endowments — his  iong  residence  at  the  University — 
the  admirable,  use  he  made  of  the  opportanities  whioh  such  residenoa 
affords  for  storing  the  mind  with  all  kinds  of  knowledge — his  vast  and 
varied  intellectoal  attainments — the  mature  age  at  wbioh  they  were 
|.  .-,    brought  into  the  fray  of  active  life — the  *keen  insight  into  hii- 

L  -I    man  nature — the  judicious  character  of  his  wise,  patient,  and 

delilierative  mind — the  marvellous  power  of  lucid  arrangement,  edncing 
order  and  harmony  from  the  most  perplexed  and  discordant  matter — the 
clear  and  beautiful  robe  of  felicitous  language  and  inimitable  style  which 
clothed  all  tliese  high  attributes — the  awful  crisis  and  convulsion  of  the 
civilized  world  which  called  for  the  esercies  of  these  powers  in  the  judg- 
ment-seat of  International  Law  at  the  very  time  he  was  elevated  to  it — 
the  renown  of  his  decisions  over  both  Lemispheresf^) — the  great  age  to 
which  he  enjoyed  the  full  possession  of  his  faculties — all  this  is  matter 
of  too  recent  history  to  require  a  more  detmled  enumeration.  "Testes 
vero  jam  omnes  orfe  atque  omnes  extern  gentee  ac  nationes :  deniquo 
maria  omnia  turn  universa,  turn  in  singulis  oris,  omnes  sinus  atque  por- 
tuE."{/i)  With  this  justly  venerated  name  1  close  my  catalogue  of  Eng- 
lish Civilians,  omitting,  not  without  regret,  all  mention  of  Dr.  Strahan, 
the  translator  of  Domat;  of  Dr.  Harris,  a  Civilian  of  great  eminence, 
the  translator  of  The  Institutes;  of  that  learned  ind  able  Jude;o,  Bir 
"William  Wynne;  and  of  Dr.  Lawrence,  ihe  well  known  fiimd  of  Buike 
To  the  latter  indeed  ample  justice  has  boi,u  djuo  by  Loid  Biougham  in 
his  Characters  of  British  Statesmen. (i) 

I  have  endeavourad  to  give  a  sketch  of  the  fnitunes  of  lotcmational 
Law  in  this  country,  and  to  illustrate  them  by  somo  ccimmentu  on  the 
most  distinguished  disciples  of  that  jaiispiudenoe  My  sketch  has  been 
necessarily  meagre  and  imperfect;  it  would  otherwise  have  transgiessed 
i-^  ..-.  *the  limits  of  my  Preface  ,  and  I  have  been  compelled,  eipe 
L  ^  ^  -I  eially  during  the  latter  period,  to  pass  by  in  silence  many 
Enfflish  Civilians  who  would  have  deseived  commemoration  in  i  hi  ei 


CONCLUSION. 

In  conclusion,  the  author  trusts  that,  in  any  judgment  which  may  be 
jassed  upon  this  work,  it  will  be  recollected,  that  it  is  an  endeavour, 
ipon  a  larger  scale  than  has  Iiitherto  been  attempted  in   England,  to 

(h)  Cicero,  pro  Lege  Manilia. 
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reduoo,  in  some  measure  at  least,  to  a  system,  the  principles  and  preoe- 
denta  of  International  Law;  and  that  this  is  a  task  wliich.  the  very 
Batnre  of  the  materials  renders  extremely  hard  :  inasmuch  as  it  is  yery 
difGcuIt  so  to  arrange  them,  as  to  avoid  on  the  one  hand  a  vague  unsatis- 
factory generality,  and  on  the  other  an  appearance  of  precise  mathemati- 
cal accuracy,  of  which  the  suhjeet  is  not  susceptible. 

The  author  is  anxious  to  express  a  sincere  hope  that  others  of  his 
fellow  countrymen,  profiting  hy  what  may  he  useful,  avoiding  what  may 
be  erroneous,  supplying  wliat  may  he  defective  in  his  lahours,  may  by 
them  be  stimulated  to  undertake  and  eseeute  a  better  treatise  upon  the 
same  subject. 

It  is  by  such  gradual  additions  and  painful  accumulations  that  the 
edifice  of  this  noble  science  may  one  day  be  completed,  and  the  Code  of 
Internalional  Jurisprudence  acquire  in  all  its  branches  the  certainty  and 
precision  of  Municipal  Law ;  such  a  result  would  be  greatly  instrumental 

procuring  the  general  recognition  and  ultimate  supremacy  of  Hight 

the  intercourse  of  nations,  and,  *with  the  blessings  of  God,  ^ 


of  the  Philosopher  and  the  vision  of  the  Prophet  shall  b 
"  Nee  erit  alia  lex  Eomt  alia  Athenis ;  alia  nunc,  alia  poslliao,  eed  et 
omnes  gentes  et  omni  tempore  una  lex  et  sempiterna  ct  immutabilis 
coutinebit."  (Cicero,  De  Ke  Publica,  1.  d,  c.  22.)  "Nation  shall  not 
lift  up  sword  against  nation,  neither  shall  they  learn  War  any  more," 
(Isaiah,  c.  ii.  v.  4.) 
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COMMENTARIES 


IIs^TEENATIONAL     LAW. 


CnAPTEB    I. 

INTRODUCTION. 


I.  The  great  community,  the  uniYorsal  commonwealth  of  tte  worM, 
comprehends  a  variety  of  individual  members  manifesting  tlieir  indepen- 
dent national  existence  through  the  medium  of  an  organized  government, 
and  called  by  the  name  of  States.fa^ 

II.  States  in  their  corporate  capacity,  like  the  individuals  which  com- 
pose them,  are  {subject  to  certain  limitations)  free  moral  agents,  capable 
of  rights,  and  liable  to  obligations,  (ij 

(o)  "  Communitas,  quto 

gat"— "jura  mag '- 

17,  33, 

"  SooI^tSa,  qni 
qoi  renferme  toi 
Pnblic,  v.,  vi. 

"Comma  doni  lo  genre  huroain  oompoGe  tine  soeiSt^  univereelle  diyJsee  ea 
diverses  nations,  qni  ont  leur  goureraeurs  separSea,"  &o. — Domat,  TraiW  dea  Lois, 
oh.  H,  s,  39. 

(b)  Dig.  lib.  T.  tit.  i.  7Q ;  "  (De  inoff.  testamento)  popaium  euadem  hoo  tempore 
pntarl,  qni  abliino  centum  annis  fulsset,  cum  ex  illis  nemo  nunc  TiTeret." 

Dig.  lib.  Tii.  tit.  i.  66 :  "  (De  usnfrncta)  an  usuafructfis  nomine  actio,  mtmici-- 
pibui  dari  debeat,  quiestitam  est,  pericnlum  euim  esse  videbatur  ne  perpetuus 
fieret  quia  neqne  morte  uec  facil6  capitis  dimiuutioiie  periturns  est  .  .  .  .  sed 
tamen  placnlt  dandam  esse  actionem :  nude  sequena  dnbitalio  est  qnousqne  tnendi 
east  manicipes  ?  et  placuit  centum  aaois  tuendoa  esse  municipes,  quia  is  finia  vUa 
longasvi  hambda  est. 

The  espresaion  muntdpei  is  identical  with  laimdpimn. — Savigny,  Jt.  B.  ii.  249. 

Dig.  lili.  xlri.  tit.  i.  22  :  "  (De  fidejuaa.)  htereditas  persmt<s  vice  /imgiiur  sicntl 
mtaiio^ium,  ei  cada,  et  Bocietas," 

Dig.  lib,  iii,  tdt.  4 :  "Quod  cajascunque  univerBitatis  nomine  vel  contra  rem 
^^atnr." — Lib.  i.  a.  1,  3. 

Cod.  lib.  ii.  t.  29 ;  "  De  jure  reipublicre ;  30,  de  administratiooe  rerumpublica- 
tum;  31,  de  vendendis  rebua  civitatis;  32,  de  debitoribus  ciYitatam." 

Hobbea,  with  his  usual  parspionitj:  "Quia  oivitateB  eemol  institutEe  indnnnt 
proprietates  homiuum  peraonales." — De  Civ,  c.  14,  si.  4,  5. 
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,  ^n  ,       *III.  States,  oonsiderecl  ia  their  corporate   character,  ; 
L      J  improperly  said  to  have  internal  and  external  relations,  (c) 

IV.  The  internal  relationa  of  states  a,re  those  which  subsist 
governmenta  and  their  subjects  in  all  matters  relating  to  the  public  order 
of  the  state  i  the  laws  and  principles  which  govern  these  internal  rela- 
tions form  the  subject  of  public  jurisprudence,  and  the  science  of  the 
publicist— ^'ms  gentis  publiGain.(d'^ 

V.  The  internal  relationa  of  a  state  may,  generally  speaking,  be  varied 
or  modified  without  tho  consent  of  other  states — aliis  inconsuUis.(e) 

VI.  But  in  the  groat  community  of  the  world,  in  the  society  of 
r*qT  sooieties,  states  are  placed  in  relations  with  each  "other,  as  indi- 
^  J  viduals  are  with  each  other  in  the  particular  society  to  which  they 
belong. (/)     These  are  the  external  relations  of  States. 

VII.  As  it  is  ordained  by  God  that  the  individual  man  should  attain 
to  the  full  development  of  his  faculties  through  his  intercourse  with  other 
men  and  thit  so  a  people  should  be  formed  (^)  so  it  is  divinely  ippolnted 
that  hddl  tyhld  hthtd  fpft  f 
whi  h  t        p  bl    th      gh  t      t              w  th    th  t 

T    m  d  1  d  3i         t    b  th    g      t      mm      ty     f 

nat  m    h  th         m  1       d  t         f  gl        t  t    1 

as      1   t  t       th        ml       dat        f         gl   m 

VIII  F  m  th  tu  th  f  t  t  f  m  th  t  f  1 
vid  I  U  ht  1  bl  g  t  t  w  d  h  th  ly 
spr   g    th             Ifl    1      Ig          dby      t      1  w  (7) 

IX  Th        ar    th    1  w    wh   h  f   m  th    J     d    f  J    t       ]  tw 

Puffendorff  adopted  this  view.— II).  3.  13. 

Wolff,  Prfef. :  "Bnimvero  cum  gentea  Bint  personie  morales  ao  idoo  Bonnisi 
aubjecta  certorum  jnrium  et  obligation  lira." 

"Puis  done  qu'une  nation  doit  k  sa  maniflre  h.  un  autre  nation  oe  qu'uii  homme 
doit  k  un  autre  homme,"  &o. — Vattel,  Droit  des  Gens,  liv.  ii.  cli.  1,  a.  3 ;  "  Celle 
qui  a  tort  p6ohe  contre  sa  cotiscieiice." — Ii).  PriSlim.  a.  21, 

(b)  D'Agnessean,  ib. 

Blume,  Deutaehes  Privatreclit,  a.  19:  "Der  Staat — als  idealo  Peraon  wird  er 
anm  lebedigen  Trager  des  gesamten  Offentlicben  Kechts." 

Puohta,  Cucsns  der  IcstitutJonen,  s.  25,  b.  t3,  4. 

(d)  "  The  Law  which  belongeth  unto  each  nation — tUe  law  tliat  oonoerneth  tho 
fellowship  of  all." — Hooker's  EcolesiastJoal  Polity,  b.  i.  s.  IS. 

"  Publicum  jua  est  quod  ad  atatum  rei  Eomanffl  spectat,  privatnm  quod  ad  sin- 
gulorum  ntilitatem." — Ulpian,  Dig,  lib.  i.  t.  i.  s.  2,  De  Just,  et  Jure. 

(e)  Hoc  autam  non  est  jua  illnd  gentium  propria  flictnm  ]  neque  enim  pectiaet 
ad  mutuam  inter  se  aocietatem,  aed  ad  onjnsque  popuK  tcanquillitatem :  unde  et 
ab  nno  populo  alHs  mconsuUis  mutari  potuit,"  &c. — Grotiua,  de  Jure  Belli  et  Paois, 
lib.  xi.  eh.  3,  a.  2. 

(/)  "Ex  boo  jare  gentium  iotroducta  bella,  diaerette  genfes,  regaa  condita, 
dominia  diatincta." — Dig.  lib.  i.  tit.  i.  a.  B, 

Jm  Geitiiwn  howeTer,  here  as  elsewhere  iu  the  Boman  Law,  means  Natural 
Law,— Grot,  de  J.  B,  et  P.  lib.  ii.  c.  Tiii.  tit.,  i.  26. 

Savignj,  B.  B,  b.  1.  App,  Taylor's  Ciy'il  Law,  128. 

(n)  Puohta,  Cursua  der  Institutionen,  i.  s.  25,  b.  13. 


and    I  Kat    oa  Christian." — Hooker,  ib. 

(ft)  h  nulla  est  communitas  quie  sine  jure  conservari  poaait,  qaod  memorabili 
lat  n  m  xemplo  probabat  Aristotelea ;  certS  et  ilia  quiB  gecus  humanum  aut 
p  juI  mplurra  inter  se  colUget,  jure  indiget." — Grot.  Proleg.  23;   VatWl, 

P  ^hm  s   II. 
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nations,  "  quEe  societatis  liumanai  vinculum  continent,"  (i)  and  wtioh  are 
the  subject  of  international  jurisprudence j  and  tte  science  of  the  inter- 
national lawyer— ;/««  inter  gentes.(^f) 

«"  The  strength  and  virtue  of  that  law  (it  lias  lieen  well  said)  p^.  ^ 
are  such  that  no  particnlar  nation  can  lawfully  prejudice  the  same  L  J 
by  any  their  several  laws  and  ordinances,  more  than  a  man  by  tia  pri- 
vate resolutions  the  law  of  the  whole  commonwealth  or  state  wherein  be 
iiveth ;  for  as  civil  law,  being  tbo  act  of  the  whole  body  politic,  doth 
therefore  overrule  each  several  part  of  the  same  body,  so  there  is  no 
reason  that  any  ono  commonwealth  of  itself  should  to  the  prejudice  of 
another  annihilate  that  whereupon  the  whole  world  hath  ogreed.(&J 

X,  To  clothe  with  reality  the  abstract  idea  of  justice,  to  secure  by  law 
within  its  own  territories  the  maintenance  of  right  against  the  aggression 
of  the  individual  wrong-doer,  is  the  primary  object  of  a  State,  the  great 
duty  of  each  separate  society. 

To  secure  by  law,  throughout  the  woTld,(Q  the  mi  utenanee  of  r  (,bt 
against  the  aggression  of  tho  national  wrong  doe  is  the  p  niry  bject 
of  the  commonwealth  of  states,  and  the  gr  it  luEy  f  the  ^o  ety  of 
societies.  Obedience  to  the  law  is  as  necess'sry  for  the  1 !  eity  of  states 
as  it  is  for  the  liberty  *of  individuals.  Of  both  t  n  ay  be  sa  d  r-tK-\ 
with  equal  truth,  "  legum  idoiroo  omnos  servi  sumus  ut  1  boti  esse  L  J 
po6samus."(m) 

XI.  It  has  been  said  that  States  are  capable  of  r  ghts  ind  I  able  to 
obligations ;  but  it  must  be  romembered  that  they  can  never  be  the  sub- 
jects of  criminal  law.(»)     To   speali  of  infi  ct  ng  pun  shment  upon  a 

(i)  Gvot.  de  Jure  B.  et  P.  1.  ii.  26. 

[j]  It  is  to  the  BnglJEh  cirilian  Zoucli  that  wo  owe  the  1     t    n  of   hia 

correct  phrase,  the  forerunner  of  the  terms  Intn  o  al  L  n  n  ^  n,e  al 
nse. — See  Ton  Ompteda,  LUteratur  der  Volkerreclit  3  64 

D'Aguessean  afterwards  adopted  the  phrase  jMs  mergeits — 1  u  444  1; 
Inatit.  an  Droit  Public,  yii.  2  partie,  1. 

(ft)  Booker,  lb,,  b.  1,  s.  10. 

"Dieitnr  ergo  hnmana  lex  quia  proximfi  ah  horam  b  s  nypnti  et  po  ta  eat. 
Dico  aoXeia  proxkai  quia  piimordialiter  oninis  les  h  mona  den.  atnr  a  quo  n  odo 
&  lege  eternl," — Suarea,  Traotatus  de  Logibus  et  Doo  1  g  sKtore  e  p  12  ed. 
Lond.  16T9.) 

"  Omnes  popoli  qui  legibaa  et  raoribns  regnntnr  part  m  sno  p  opr  o  pa  tim 
commanl  omninni  homiaam  jure  nttintur;  nam  qaod  qu  sqae  popnlns  pae  sibi 
jus  eonstituit,  id  ipsias  proprium  ciyitatls  est:  vooaturque  jua  c  y  la  qaas  jas 
proprium  ipsius  civitatis.  Quod  Ter6  natucalia  rat  o  nter  omnes  hom  es  eon- 
Btltnit,  id  apud  omnes  per^uA  cuatoditur;  vocatnrque  jus  gentnm  quas  quo 
jure  omnes  gentes  ctnntur." — Dig.  lib.  i.  tit.  i.  8.  9 

(l)  "  Dieselbe  Kraft  welche  daa  Eecht  bervortce  bt  b  IJet  auch  don  &taat  ohne 
welehen  das  Recht  nnr  ein  unToUatilndiges  Daseya  e  ne  p  ekar  B\is  ena  hfttte, 
ohne  dan, der  gemeine  Wille,  auf  dem  das  Reobt  be  nht,  meht  e  n  Wunacb,  al  ein 
wirlilieher,  trafliger  Wille  seyn  wiirde."— Puchta,  Inetit.  xi.  21. 

"  Deunoch  ist  seine  erste  nud  unabweisliche  Anfgabe  die  Idee  des  Eecbts  in  der 
siohtbaren  Welt  herrsehend  eh  machen." — Savigny,  E.  R.  b.  I,  k.  ii.  s.  9,  20. 

(m)  Cic.  pro  Cluentio,  53.  "Der  Staat  iat  die  Anafalt  sur  BehercachuDg  des 
Rechtes  in  einem  beetiramten  Volke,  das  hflohate  ReehtBiustitut  dieser  Nation." — 
Kaltenboro,  Volkerreeht,  259. 

(m)  Savigny,  R,  R.,  3,  94 — 96,  baa  some  excellent  remarka  on  the  analogous  sub- 
ject of  the  capacities  and  liabilities  of  corporations  in  a  state. 

See  Pinheico  Ferreira'a  Commentaries  on  Vattel,  wherever  the  word  "pxoiir" 
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State,  is  to  mistake  both  the  principles  of  criminal  jurispmdenoe  and  tho 
nature  of  the  legal  personality  of  a  corporation.  Criminal  law  is  con- 
cerned with  a  mafiirai  pe  son  a  he' ng  of  thought  f  line  and  will  A 
legal  person,  is  not,  Bt  tly  p  k  g  b  g  f  th  tt  1  f  th  h 
through  the  medium    fp         tt  df^  mtthwUf 

certain  individuals  i  1      d       th    w  11    f  tl  P      t         b  t      ly 

for  certain  purposes.     Tl       m    t  h 
isdiction  of  criminal  1  w       '\\  11  ly 
jurisdiction.   Koristh    p    p     t  n 
to  States  a  capacity     i         1      gli 
This  capacity  and  li  h  bty      ^         f 
tent  to  aoq^uire  and  p  P    P    ty 
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of  all,  tho  State,  ha    th     w  U  1 11 

subordinate  eorporat      — th  tu 

attribute  of  this  lim  t  d  w  II  t 

legal  person.     But  th      tt  b  t     f  th 
commission  of  a  criv      is  wh  Uy 

r-^a-.  The  mist ak  p  t  g  tl  1  1  1  ty  f  t  i  j  <  i, 
L  -I  which  appears  in  Grotius  and  Vattel,  arises  from  two  ciuies  Eirst, 
from  an  indistinct  and  inaccurate  conception  of  the  true  character  of  a 
State;  secondly,  from  oonfonnding  the  individual  rulers  or  ministers  with 
that  of  the  nation  which  they  govern  or  represent.  The  erroi  may  be 
fitirly  illustrated  by  an  analogy  drawn  from  municipal  law  Lunatics 
and  minors,  like  corporations,  have  no  natural  capacity  of  letmg,  an 
aTtiJtdal  capacity  is  therefore  vested  in  their  representatives,  their  guar- 
dians or  curators.  The  lunatics  and  minors  are  tendered,  by  the  acta  of 
these  representatives,  capable  of  eiiiil  rights,  and  liable  to  civil  obliga- 
tions; but  the  possibility  of  their  being  rendered  liable  to  punishment 
for  the  vicarious  commission  of  crime,  is  a  proposition  as  yet  unknown 
to  any  human  code  of  municipal  law.  Justice  and  law  lay  down  the 
rale  :  "  TJt  nosa  tantum  caput  sec[uatur."(oJ  It  does  not  militate  with 
this  doctrine,  to  maintda  that  a  State  may  be  injured  and  insulted  by 
another;  may  seek  redress  by  war,  or  may  require  the  dopositiou  of  the 
ruler,  or  the  exile  of  the  representative  of  another  State ;  or  may  deprive 
a  State  of  its  territory,  wholly  or  in  part.  These  measures  may  be 
necessary  to  preserve  its  own  personality  and  existence,  tho  welfare  of 
other  States,  and  the  peace  of  the  world,  and  on  these  grounds,  but  upon 
no  other,  they  may  be  defensible.  These  acts,  when  lawful,  are  acts, 
directly  or  indirectly,  of  self-defence,  not  of  punishment.  It  has  hap- 
pened, that  corporations  have  been  subjected  to  calamities  which  at  first 
.Bight  resemble  punishments. (^)    Municipalities  have  been  deprived  of 

(o)  It  is  hardly  necessary  to  say,  that  the  awful  qnestion  of  God's  dealing  with 
^ful  nations  doea  not  enter  into  ibis  discnssion. 

"Nunqnam  curise  a  provinciatnm  ceotoxlbua  genetali  oondemiiatione  mulotentur, 
curt  utique  hoc  at  tequilas  eaadeat  et  regula  juris  antiqui,  at  noxo  ianttim  capiA 
se^atw,  ne  propter  uuina  fortasse  deliotuni  alii  dispendiia  affiigantar." — Nov.  Ma- 
jociani,  tit.  "l ;  Hugo  Jus  Civile  Antejoet.  p.  1388,  s.  i :  cited  Savigny,  B.  K.  2, 321. 

(p)  Savigny,  B.  R,  3,  318, 
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tbeir  legal  personality,  or  hayo  been  stripped  of  their  *!iioiiours  and  p  *»  -. 
privileges,  as  regiments  have  been  deprived  of  their  colours.  But  L  J 
these  acts,  duly  considered,  are  acts  of  the  politician,  not  of  a  judge. (g) 

We  read  in  Roman  history  of  the  puntshmeat  inflicted  upon  the  city 
of  Capua,  which  had  revolted  from  Rome,  aad  become  the  ally  of  Han- 
nibal. Reeonqnered  Capua  was  stained  with  the  blood  of  her  eminent 
citizens,  and  disfvanchiBed  of  all  her  corporate  privileges, (r)  But  this, 
and  other  less  remarkable  iDstances  of  the  like  kind  in  Roman  history, 
did  not  purport  to  be,  aod  were  not  judicial  applications  of  criminal  law ; 
but  were  rather  a«ts  of  state  policy,  intended  to  strike  a  salutary  terror 
equally  into  foes  and  subjects. (b) 

A  very  different  principle  appears  in  the  pages  of  Roman  jurispru- 
dence, in  which  the  obligation  arising  from  the  commission  of  a  crime — 
obligatio  ex  delicto — is  distinguished  from  the  obligation  arising  from  the 
possession  of  a  benefit  obtained  by  the  commission  of  a  crime — obligatio 
ex  re,  ex  eo  guod  ad  aUguenn  perveidt.it)  The  latter,  but  not  the  for- 
mer obligation  may  bind  a  corporate  body. 

"Under  what  oiroumstances  States  become  responsible  for  the  guilty 
acts  of  their  individual  members,('«)  will  be  considered  *hereafter.  r  ,o  -■ 
But  oven  in  these  cases  the  State  is  not  pimishahle,  tkongh  liable  L  -I 
to  make  compensation  for  the  injury  which  it  has  sanctioned. 

XII.  Vattel  describes  with  simplicity  and  truth  tho  province  of  Inter- 

(?)  Livy,  lib.  xxri.  c.  16 :  De  $upplmo  componi,"  &o. 

C.  IT ;  "  Quod  (id  sapplieium,  ad  eipetendaB  pcenas,"  Ac. 

(r}  0.  17 ;  "  OEeternm  habitari  taatum,  tanquam  urbem,  Capuam,  frequentarique 
placnit :  corpus  nullam  civitatis,  uecsenatus,  nee  plebia  conciUuro,  nee  magiatratua 
esse  sine  conailio  publico,  sine  imperio,  multitudinem,  nullina  rei  inter  se  soeiam, 
ad  conseueum  lahabilem  fore." 

(s)  0.  17 ;  "  Confessio  espressa  boat!  quanta  vis  in  Romania  ad  espetendas  pcenae 
ab  iuQdelibuB  sociis,  et  qixaat  nihil  in  Annibale  anxilii  ad  receptoa  in  fidem  tues- 

{()  Dig.  xliii.  t.  svi.  s.  4 ;  "  De  ri. — Si  vi  me  dejeeerit  quia  nomine  mnnieipnui 
in  munsc^  milii  iatetdictnm.  reddendum  Poraponina  ait,  ii  quid,  ad  etis penimit." 

(«)  "  Soiere  pceniE  espatenfl^  causa  bella  awacipi,  et  supra  oaten dimua  et  passim 
doeect  historise;  ao  plerumque  bfec  oanaa  cum  altera  de  damno  j^eparando  con- 
juucta  est,  qunndo  idem  actus  et  vitioaus  fuit  et  damnum  reipsa  tctulit,  ex  quibus 
daabas  qualiJatibaa  dufe  dirersfe  naseuntur  obligatioaea." — Qrotiue,  lib.  ii.  o.  20, 
B.  23. 

"  Sciendum  quoque  est,  reges,  et  qui  par  regibus  jus  obdnent,jtia  habere  jxBnas 
poscecdi  nan  tantutn  ob  injurias  in  se  aut  subditos  anas  cammissas,  sed  et  ob  eas 
quse  ipsos  peeuliaviter  uoq  taugunt,  sed  in  quibua  tib  personis  jua  uaturie  aut  gen- 
tium immaniter  Tiolant."— lb.  lib.  ii.  o.  20,  s.  40. 

"  Et  eatenns  sententiam  aequimnr  Innooentii,  et  aliomm  qui  bella  agunt  petl 
pease  COS  qui  in  natnram  dalinqanut:  contra  quam  sentiunt  Tietoria,  Vasquius, 
AzoriuE,  Molina,  alii,  qui  ad  juBtitiam  belli  requlrere  Tidentur,  ut  qui  suscipit  ant 
Itaeus  ait,  in  se  aut  republica  auft,  aut  ut  in  emu  qui  bello  impetitur  jucisdictionem 
habeat.  Ponunt  enim  illi  punienJi  potestatem  ease  effeotum  praprium  jorisdiclGO- 
nia  cirilis,  cum  naa  cam  Bentiamus  yeaire  etiam  ao  jure  natural!,  qua  de  re  aliquid 
diximua  libri  pvimi  initio.  Bt  sane  si  illorum  a  quibus  disseutiraue  admittatuc  aen- 
tentia,  jam  hostis  in  bostem  pumeitdi  jas  nan  habebit,  etiam  post  jusid  susceptnm 
bellum  ei  canai  non  jjunilM  ,■  quod  tamen  jus  pleriqueooncedunt,  et  usu a,  omnium 
gentium  ooniinnat, non  tantnm poatquam debellatiim est, aed etmanente bello;  non 
ei  ull^  jmrisdictione  civjli,  sed  es  illo  jure  naturali  quod  et  ante  institutaa  oiTitates 
fuit,  et  nunc  etiam  Tiget,  quibns  in  locis  bomines,  vivunt  in  familias  non  in  dri- 
tates  diatributi."— lb.  lib.  ii,  c.  30,  s.  40  (4). 

0.21:  "  De  commnnicatione  ptenraruiJi." 
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national  Jurisprudence :  " Le  ■Iroit  <iea  Gens"  (he  says)  " est  la  science 
dK  droit  qui  a  lieu  mttre  les  Kations  efc  Ics  Btats,  et  des  obligations  qui 
repondent  a  ce  droit."(a!) 

The  same  favourite  expounder  of  International  Law  does  not  hesitate 
to  class  among  these  obligations  binding  upon  the  national  conscience, 
the  duty  of  succouring  another  nation  unjustly  invaded  and  oppressed. 
The  fact  that  no  defensive  alliance  formally  subsists  between  the  two 
nations  cannot,  he  says,  be  alloged  as  an  excuse  for  the  neglect  of  this 
duty.  The  nation  that  renders  the  succour,  is  keeping  alive  that  bene- 
volent spirit  of  mutual  assistance,  the  application  of  which  she  herself 
may  one  day  need.  To  perform  her  duty  to  another  is,  in  truth,  to 
strengthen  the  foundations  of  her  own  security;  and  in  the  case  of  the 
,  nation,  *as  in  the  ease  of  the  individual,  duty  and  true  self-love 


[»0] 


point  to  the  same  path.(y) 


The  whole  edifice  of  this  science,  pronounced  by  the  still  higher  autho- 
rity of  Grotius  to  be  the  noblest  department  of  jurisprudence, (s)  may  be 
said  to  rest  upon  the  sure  foundations — first,  of  moral  truth;  and,  se- 
condly, of  historical  fact : — 

1.  The  former  demonstrates  that  independent  communities  are  free 
moral  agents. 

2.  The  latter,  that  they  are  mutually  recognized  as  such  in  the  uui- 
Tcraal  community  of  vfhich  they  are  individual  members. («) 


["10]  *OHAPTEE    II. 


XIII.  A  TEEATISB  on  International  Jurisprudence  appears  to  admit 
of  the  following  general  a 


{x)  Prelim.  B.  3. 

\y)  "Ainsi  quand  un  Etatvoisin  est  mjostemeatattaqu^  par  uneunemi  puissant, 
qui  menace  de  ropprimer,  si  yous  ponveE  le  dfifendre  sana  tous  esposer  !i  un  grand 
danger,  il  n'aat  pas  doateus  que  toub  ne  deinez  le  faire.  N'objectez  point  qu'il 
n'est  pas  permis  a  un  eouvetain  d'eiposer  la  ti  de  sea  aoldalB  pour  le  ealnt  d'un 
Stranger,  arec  qu'it  n'aurk  contracts  ancuue  alliance  diSfensiTe.  II  peut  lui-mflme 
se  troiwer  daca  le  oas  d'aToir  beaoiu  de  sacours ;  et  par  consequent  niettre  en  vi- 
gaenr  cet  esprit  d'assistance  muCiielle,  c'est  liavailler  au  salut  de  ea  propre  'Ss.- 
tion."— LiT.  ii.  c,  i.  s.  4. 

■{z)  Grotins,  Proleg,  32;  "lu  hoc  opere  quod  partem  juriaprudentioelougaiiobi- 
lissimam  oontinet." 

Arietoteles,  Eth.  lib.  i.  o.  3  :  "  'Aj-ox^rii  fin  <tni  hi  ^Jts.  koXMov  Is  Kal  Osiarcpon  ifltii 

(u)  Domat,  TraitS  das  Loia,  c.  si.  s.  30. 

Kaltenbocn,  Kritili  de3  Volkatreclita,  s.  295. 

"  PosBuat  autera  geuljnra  prsecepta  ad  unum  prinoipium  ravocari,  quo  quasi  fun- 
daroento  ano  nitnatui.  Oporlet  enim  esse  geutes  vel  reBptiMioaa,  quse  se  iiiTicem 
Dt  liberaB  et  aui  juris  natjones  agnoscunt.  Hao  agnitione  sine  qiii  jus  gentium  ne 
cogltari  qnidem  potest  efficittir,  ut  illte  ciTltates  persoTtaram  ad  instar  habeantur, 
qam  non  minus  quam  ainguli  homines  caput  habentes  suo  jure  utuntur,  et  mutuo 
Juris  Tinculo  inter  se  junguntur.  HnjuBTinculi  Seflnitio  atque  ponder atio  juris  gen- 
tium argumentum  oat." — Doctrina  Jur^  PhUosopMca,  &c.,  Warnk^enig,  s.  145,  p. 

isa. 
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1.  An  inquiry  into  the  origin  and  nature  of  the  Laws  which  govern 
international  relations  (legm.) 

2.  The  Svhjecls  of  these  laws.  The  original  and  immodiate  subjects 
are  States  considered  in  their  corporate  character. 

3.  The  Ohjecis  of  these  lawa.  These  ohjccts  are  Things,  Eights,  and 
the  Obligations  wMoh  correspond  to  them  (Res,  Jura,  Ohltffationes.) 

i.  Ckftain  Subjects  of  these  lawa  which,  though  only  to  be  accounted 
as  auch  mediately  and  derivatively,  yet,  for  the  saie  of  conyenienee,  re- 
quire a  separate  consideration. 

These  Subjects  of  International  Law  are  the  following  individuals  who 
are  said  to  represent  a  state  : — 

1.  Sovereig-ns. 

2.  Ambassadors. 

AJso  another  class  of  puhlio  officers  who  are  not  clothed,  accurately 
speaking,  with  a  representative  character,  hut  who  are  entitled  to  a  gwaM 
diplomatic  position,  namely — 

3.  Consuls. 

4.  Lastly,  the  International  Status  ofForeiffn  Spiritual  Powers, 
especially  of  the  Pope,  requires  a  distinct  consideration, 

XIV.  Public  International  Rights,  like  the  Private  Rights  of  an  la- 
dividaal,  are  capable  of  being  protected  and  enforced  hy  Legal  Means. 

*These  Legal  Means  are  of  two  kinds,  aptly  expressed  by  jnr-  j-  ^, ,  -, 
ists  as  being  TlJ  vid  amicabiU,  and  (2^  vidfacti.  L        -I 

-    _..         .    ,  .1.  f      1.  Negotiation. 

1.  Via  anucabih.  |      2.  Arbitration. 


2.  Via  facti. 


{l 


.  War. 
When  war  has  actually  begun,  we  enter  upon  the  jus  belli,  which  is  to 
be  considered  with  reference  to 

1.  The  Eights  of  Belligerents ; 

2.  The  Eights  of  Neutrals—- 
litur  enim  de  jure  belli :  in  quo  et  susoipiendo,  et  gerendo,  et  ds- 
"     '     ,  ut  plnrimnm  valet,  et  fides. (a)     Eor  tho  wars  (as  Lord 

Bacon  says)  are  no  massacres  and  confusions,  but  they  aro  the  highest 
trials  of  right."(6) 

G-rotius  points  out,  with  his  usnal  sound  and  true  philosophy,  the  pro- 
per place,  object,  and  functions  of  wai  in  the  ayatem  of  International 
Law  :{d\  "Tantum  vero  abest  ut  admitteudum  sit,  quod  qnidam  fingunt, 
in  bello  omnia  jura  cessare,  ut  nee  ausoipi  bellum  debeat  niai  ad  juris 
conseculionem,  nee  sasceptum  geri  nisi  intra  juris  et  fidei  modum.  Benfi 
Demosthenes  hellnm  esse  in  eoa  dixit,  qui  judioiis  coereeri  nequennt; 
JTidicia  enim  vigent  adveraus  eos  qui  invalidiores  se  sentient :  in  eos  qui 

(o)  Cicero  de  Eep.  lili.  ii.  c.  14  j  and  he  adds,  "  hornmqae  ut  public!  iateipretes 


(b)  Baooa'e  Works,  Tol.  y,  p.  384  (od.  Basil  Montagu.^ 

(c)  Grotii  Proleg.  25,  De  Jure  Belli  et  Pacis  ;  thongli  lie  illogicialiy  misplacea 
the  treatment  of  it  in  his  great  work,  beginning,  as  indeed  he  admits,  with  the  end 
of  hia  subject. 
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pares  se  faciunt  autputant,  beUa  summitar  ;  sed  nimirum  ut  recta  sint, 
noth  mdiiori  rel-iffione  exercenda  quam  Judicia  exerceri  solenl ;"  and  again, 
"  helium  j^aeii  eaii$A  mi,seipitur."(d) 

r  *12  1  ^^'  ^^^^  ^1  "^^  <*^  '''^^  ^^g*^^  ^^^"^  °f  ^'^^  ''^^  *Eiglit  haa 
L  J  beeii  obtaiDed  or  secnred,  or  the  Inquiry  aeilreased — ^ottjwts 
consecwHonem, — tlie  normal  state  of  peace  ja  ro-eatilDlialied 

A  oonaidcration  of  the  nogotiationa  which  piecedo,  and  the  couee 
quenees  which  follow,  the  Ratification  of  Peace  will  conclude  that  poi- 
tion  of  this  woik  whiok  relates  to  Publio  Internatinnal  Law 

XVI.  We  Lave  hitherto  spoken  of  Public  International  Law  (j'uspuh- 
licmm  inter  gentes—Jus  paois^  which  governe  the  mutual  relations  of 
States  with  respect  to  thoir  Public  Rights  and  Duties;  but,  as  States  are 
composed  of  Indiyiduala,  and  as  indiyiduala  are  impelled  by  nalure  and 
allowed  by  usage  to  viait  and  to  dwell  in  states  in  which  they  wore  not 
horn,  and  to  which  they  do  not  owe  a  natural  allegiance,  and  as  they 
must  and  do  enter  inter  transactions  and  contract  obligations,  civil, 
moral,  and  religious,  with  the  inhabitants  of  other  states,  and  as  States 
must  take  some  cognizance  of  these  transactions  and  obligations,  and  as 
tlie  municipal  law  of  the  oouutry  cannot,  in  many  instances  at  least,  be 
applied  with  justice  to  the  relations  subsisting  between  the  native  and 
the  foreigner — from  these  causes  a  system  of  Private  International  Law, 
a  "jus  gentCum  privatum,"  has  sprung  up,  which  has  taken  deep  root 
among  Christian,  though  it  more  or  less  exists  among  all,  nations. 

The  distinelion,  howevei,  between  the  two  branches  of  International 
Jurisprudence  is  exremelj  impoitint      It  is  this  : — 

The  ohligationes  jui  m  pmati  intn  genius  arc  not — as  the  dbUgaUones 
juris  puhliei  inter  gentes  are — the  result  of  legal  noeessity,  but  of  social 
oonvenienoe,  and  they  are  called  by  the  name  of  Comity — comitas  gen- 
itum. 

It  is  within  the  absolute  competence  of  a  State  to  refuse  permission 
to  foreignora  to  enter  into  tiansactions  with  its  subjects,  or  to  allow  them 
,  to  do  so,  being  foiewimed  that  the  *raunicipal  law  of  the  land 
'  will  be  applied  to  them  ,(c)  therefore  ^  breach  of  comity  cannot, 
strictly  speaking,  fuimah  casus  helh,  o\  justify  a  recourse  to  war,  any 
more  than  a  di'fcouitesy  oi  breach  of  a  natural  duty,  simply  as  such,  can 
furnish  ground  foi  the  private  action  of  one  individual  against  aiiother.(/) 

For  a  want  of  Comity  towards  the  individual  subjects  of  a  foreign 
State,  reciprocity  of  tnatment  by  the  State  whose  subject  has  been  in- 
jured, IS,  iftei  remonstrance  has  been  exhausted,  the  only  legitimate 
remedy,  whereas  tho  bieich  of  a  rule  of  Publio  International  Law  con- 
stitutes a  casiis  ielh,  and  justifies  in  the  last  resort  a  recourse  to  war. 

(i!)  lb.  lib.  1.  0.  i.  3.  1. 

"  Le  mal  que  nous  faiaons  fi  I't^resseur  u'eet  point  notre  but ;  noua  agiaaonsen 
vue  do  QOtre  salut,  qoub  asons  de  notre  droit;  et  I'agceaaBuc  cat  aeul  coupable  du 
mal  qu'il  s'attlte." — Vattel,  Ut.  ii.  c.  ii.  s.  18. 

Tajlor'a  OiTJI  Law,  p.  131. 

U)  Neyron,  Prineipes  da  Droit  dea  Gena  Eiirop^ena,  1.  olsii.  c.  Ti.  a.  I'fT. 

Barbeyrac,  Ad  Grotium,  1.  ii.  o.  ii.  a.  13. 

(/)  Vattel,  liv.  ii.  c.  i.  a.  10. 
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It  ia  proposed  to  treat  the  subject  of  Comity  or  Private  International 
Law  next  in  order  to  tte  subject  of  Pulilic  International  Law. 


"CHAPTER    III  [*14] 


XVII.  It  is  proposed  in  this  chapter  to  trace  the  source  and  ascertain 
the  character  of  those  laws  which  govern  the  mutual  relations  of  inde- 
pendent States  in  their  intercourse  with  each  other. 

XVIII.  Inlcrnational  Law  has  heen  said,  by  one  profoundly  eonver- 
eant  with  this  branch  of  jurisprudence,  to  be  made  up  of  a  good  deal  of 
complex  reasoning,  and  though  derived  from  very  simple  principles, 
altogether  to  comprise  a  very  artificial  system. («) 

XIX.  What  are  the  depositories  of  this  reasoning  and  these  principles  ? 
What  are  the  authorities  to  which  reference  must  be  made  for  the  ad- 
justment of  disputes  arising  upon  their  construction,  or  their  application 
to  particular  instances?  What  are  in  fact  the  fountains  of  International 
Jurisprudence — "dijndicationum  fontes?"— to  borrow  the  just  espres- 
Bion  of  G-rotius.  Those  are  questions  which  meet  us  on  the  threshold 
of  this  science,  and  which  require  as  precise  and  definite  an  answer  as 
the  peculiar  nature  of  the  subject  will  permit.  (6) 

XX.  Grotius  enumerates,  tiiese  sources  as  being  "ipsa  natura,  leges 
divinw,  mores,  et  pacta."(c) 

In  1753,  the  British  Government  made  an  answer  to  a  memorial  of 
the  Prussian  goyemment((?)  which  was  termed  *by  Montesquieu  r^-iK-i 
rtfpojise  sans  repliq'ne,{e\  and  which  has  been  generally  recognised  t-  J 
as  one  of  the  ablest  expositions  of  international  law  ever  embodied  in  a 
State  paper.  In  this  memorable  document,  "Thfe  Law  of  Nations"  is 
said  to  be  "founded  upon  justice,  equity,  convenience,  and  tho  reason  of 
the  thing,  and  confirmed  by  long  usage." 

XXI.  These  two  statements  may  be  said  to  embiaee  the  substance  of 
all  that  can  be  said  on  this  subject.  An  attempt  must  now  be  made  to 
examine  in  detail,  though  not  precisely  in  the  same  ordci,  each  of  the 
individual  sources  set  forth  in  the  foregoing  citations 

XXII.  Moral  persons  aro  governed  partly  by  Divine  law  (leges  divines,'^ 
which  includes  natural  law — partly,  by  positive  instituted  human  law, 
which  includes  written  and  unwritten  law  or  custom  (Jus  scriptum,  non 
sori^lum,  eonsv,etudo,\ 

(a)  lord  Stowell :  the  Hurtige  Hane,  3  Robinson,  Adm.  E.  326. 

(i)  Arist.  Bth.  lih.  i.  O.  2  :  "  UenaiieviUvoi  yap  hri",  nri  nKroSmj'  rdicpipls  Iri^iTetr 
naff  hmnay  yiras  l^  Stan  ^  toS  ir/Jay/mros  ^aii  ^iJtwrni,  irafinTrXSiTiof  yfip  ^aieirai,  jiaS- 
JlHariicaS  te  irtflavoXoyoJirop  ajroSixEfQai,  tral  ^tjTopuc^p  diroist^si!  dvairttp-" 

(c)  Prolegom. :  "  By  tiie  Law  of  Nattire  and  Kationa  aad  by  the  Law  Divine, 
which  is  the  perfection  of  tlie  other  two."— Lord  Bacon,  Of  an  Holy  War. 

(d)  Cabinet  of  Scarce  and  Celebrated  Tracts,  1  vol,  (Edinburgh), 

(e)  Lettres  Persannes,  liv.  slv. 
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States,  il  has  been  said,  aro  reciprocally  recognized  as  moral  persona. 
States  are  therefore  goveraed,  in  their  mutual  relations,  partly  by  Divine, 
and  partly  by  positive  law.  Divine  Law  is  either  (1)  that  which  is  writ- 
ten by  the  finger  of  God  on  the  heart  of  man,  when  it  is  called  Natural 
Law ;  or  (2)  that  which  has  been  miraculously  made  known  to  him,  when 
it  is  called  revealed,  or  Christian  law.(/) 

XXIII.  The  Primary  Source,  then,  of  International  Jurisprudence  is 
Divine  Law.  Of  the  two  branches  of  Divine  Law  which  have  been 
mentioned,  natural  law,  called  by  jurists /ms  pnmarium,  is  to  be  first 
considered.  "In  jure  gentium,"  (s")  Grotius  says,  "jus  naturfe  includi- 
tur;"  and,  again,  "jure^nmo  gentium  quod  et  natwrale  dicitur." 

Al!  civilized  heathen  nations  have  recognized  this  law  as  binding  upon 
tbemselvesin  their  internal  relations.  They  called  it  the  unwritten,  the 
r*ifti  '^^"^^^^  ^■'■'^ — ''^Q  I^w  of  which  *moTtaIs  had  a  Divine  inluition(^) 
L  J  — the  law  which  was  begotten  and  had  its  footsteps  in  heaven, 
which  could  not  be  altered  by  human  will,(i)  which  secured  the  sanctity 
of  all  obligations — the  law  which  natural  reason  has  rendered  binding 
upon  all  mankind. (&) 

XXIV.  It  has  been  often  said  that  the  oivilized  heathen  nations  of 
old,  that  the  Greeks  and  Romans  recognized  no  such  law  in  their  exter- 
nal relations ;  that  is,  in  their  intercourse  with  themselves  or  with  other 
nations.  But  this  conclusion  is  founded  on  slender  and  insufEcient  pre- 
mises, chiefly  upon  the  absence  of  distinct  treatises  on  the  subject,  on 
the  want  of  a  distinct  phrase  expressing  the  modern  term  international 
law — on  the  etymologieal  meaning  of  words — on  the  uso  of  "  jvs  gen- 
tium" in  the  repositories  of  Eoman  law,  as  an  expression  identical  with 
jvs  nalurce — and  on  the  practical  contempt  for  the  law,  exhibited  in  the 
unbounded  ambition  and  unjustifiable  concjuests  of  ancient  Eome. 

XXV.  Nevertheless,  we  know  that  Aristotle(i)  wrote  a  treatise  on  the 
justifying  causes  of  war;  and  we  read,  in  one  of  his  works,  a  severe  cen- 
sure upon  thoso  nations  who  would  confine  the  cultivation  of  justice 
within  ihe  limits  of  their  own  territories,  and  neglect  the  exeruise  of  it 
in  their  intercourse  with  other  nations. (m)    Thucydidesfn,)  piefers  the 

'  igainat  the  Lacedsemonians,  which  is  rtpeitcd  '"by 


[*"] 


Plutaroh  ;(o)  and  we  find  Plato  demanding,(j3)  with  indignation. 


(/)  Arist.  Eth.  lib.  t.  c.  7.    St.  Paura  Ep.  to  the  Eomans,  ii,  14,  15. 

(gj  Mare  Libermn,  lib.  v. ;  Merlin  Rep.  de  Juriapc.  torn.  v.  p.  291. 

(A)  Ariat.   Rhet.,  b.  i.  C,  13 :  "  "Utor  iiie  rdr  iaSimts  apia^livi'  Trp^s  nSroos'  ical  Teirai' 

sirrcs,  ^"  Kawiy  iUaioB  nal  iiitov,  kSb  joibsula  saivavia  irpJs  diX^Xoiij  3,  fitiil  ovuflfliri)." 

in  Soph.  Antig.  t.  4H0-T ;  "  'Ui^nro^ET-  ..ipoi."— (Ed.  3>r.  836. 
k)  Oio,  Pro  Milone,  3 ;  De  Eep.  1.  iii.  C.  23. 
I)  Auai^itaTa  i^r  mXlpai'. 
•a)  "  'Auro!  /liv  yip  irap  iuraXs  Td  Sit^io>i  Sprcir  JfiroSo-i  jrpdj  li  nis  SXXotit   oiSce  (liXtc 
Twi-  SitiiMii." — Polit.  lib.  viL  o.  3.    And  wbeii  he  is  discussing  the  different  ends  of 
different  kinds  of  oratory,  and  obBexying  that  the  speaker  in  the  public  assembly 
dwells  on  the  inexpedienej  and  not  the  immotalitj  of  a  particular  ooaiae  of  action: 

tppniri^oxiitt." — Ehet.  torn.  i.  C.  3. 
(n)  Tbucjd.  lib.  t. 
(o)  Plutarch :  Vita  Agoeilai. 
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wbcther  it  was  re'iSjOii'iljle  to  suppo^n  tint  any  society  c  luld  flourisli 
wbicli  did  not  lespect  the  iiglil&  of  othei  socii.tie'i  Wc  find  Eunpidoa 
speaking  of  the  natmal  equality  of  rights  as  binding  city  to  city,  and 
ally  to  ally  (5}  Wi,  find  Xhemistoeles  olaimmg  the  light,  "  communi 
jure  gendum,"  of  placing  Athens  la  a  stite  of  defence  (r)  We  find  that 
the  rights  rf  embassy  were  respected — that  treaties  were  ratifiel  by 
Im  S      0 

gd       Itelfh  hmm  Amp 

1  wh  h  ted    h 

Gr  Tk  to  m  th 

t         f  th    p        p 

mp    f    tly  d  p 

tein,  was  not  uuknow         Q         ( ) 

XXVIII.    We  a  w  h 

respect  to  Rome,  m 

which  existed  the     —     T  m  m  T 

ciala,(ii)  which  oou  d  b  r      S  1 

"Public  Internalio       L  T  ^  L      "  J 

ralorei,  with  the  doctnni,  of  the  Becupetatio,  the  precursor  of  that  sys- 
tem whn.b  ia  now  called  "  Private  International  Law."  Traces  of  the 
Bame  fact  are  abiinclaatly  scattered  over  the  pages  of  Latin  authors,  legal, 
bistoiical,  and  philosophieal.  The  phrase  "jVis  gentiuin,"  in  classical 
wnter^,  and  in  the  Justinian  mp  1  t  n  f  1  w  ud  d  generally 
(though   not   without  except   n)ud.  yujmuwth  natural 

law,(y)  for  there  are  pas.saj,       a  th  mp  I       n  w  11  as  in  the 

pages  of  Sallust  and  Livy,  in  wh  h  th  ph  st  tly  p  akmg,  denotes 
ittternational  law.     The  fa  t    m  th  t  th        p  n  "jus  gen- 

tiuin"  was  used  as  synonym  w  t!  wh  t  n  w  ill  d  j«s  nativrale," 
is  by  no  means  inconsiste  t  w  th  he  p  t  n  th  t  th  p  inciples  of 
natural  law  were,  theoretic:  lly    t  1      t  gn      1  by  P  m    in  her  ex- 

ternal as  well  as  her  intern  1     1  t   n   (^) 

Scliov\Mn9iit  waWai;  it  i:ai  i^' iavrfi  ix,m  SovKanaflyitv ;  Tiii;,  V^f  oat ;  i^ij 

'oXXil  ii,  K3l  rile  f.i>i  x^fii  "t  X^t  ■  Sb's'S  i'  fl  "i^'-i  ft  arpaTinciot,  ft  Xi|i>T*r,  \  K\hms, 
I)  SXXs  re  tSyis,  S<rQ  neinS  M  ri  epXTHi  diliaos,  wpSiai  Si  Ti  Iwaseai  li  diitoTei'  liXXAXaci; 
ai  lUra  fil"  Ss  ■  A  ff  ti  1^  altKoTet ;  ofipnXW  Qifi'ii  yt,"  n.  r.X.— De  Rep.  lib.  L  pp.  11, 
18,ed.  1S29.     Gothre  et  Brfordifs. 

Iiitnra  rinfy,  S  ^fXous  Sci  iiMts 
!Td\e,s  TS  wi\inl  T^fpi'xe^s  re  cojiyixoti 
^vvUlj  -rf  ytxplatjv  j'Qpipoi'  liiiffpuiro^  Eipv^ 

4>iiii'inin(,  535. 
(r)  Cornelius  Nepos,  Vita  Themistoe.  (s)  Livy,  J.  xi.tr. 

h)  See  Appendix  foe  ft  fuller  dissertation  upon  this  subject. 
(b)  Zonoh'a  Treatise  on  International  Law  is  entitled,  "  De  Jnre  Feciali,  sive  do 
Jnre  inter  Gentee." 

(x)  Piichta,  Instit.  362.     See  Appendix. 

(y)  Taylor,  p.  12S.  "The  law  was  natural  law  before;  the  eiisteuce  of  this 
situfttioQ  only  pves  it  ase  and  application.  Suppose  tlie  observance  of  faith  to 
bearale  of  nature :  when,  to  speak  in  the  language  of  the  Schools,  it  is  Jua 
Natune  ab  origine  et  cansA  proximd,  it  ia  Jkj  Genimm  a  subjeclo."  And  again : 
"  Contracts  were  introduced  by  the  law  of  nations ;  do  new  law  ia  formed,  but  an 
eternal  and  necessary  law  has  now  a  scene  to  eiert  its  operations  in." 

July,  1854.— 6 
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4.  cu  sory  reference  to  tlie  works  of  Cicero  alone  will  show  that  in  hia 
t  me  and  before  tte  destruction  of  the  Eepublio,  the  science  of  Inter- 
nal onal  Law  was  beginning  to  receive  great  cultivation  in  all  ita 
b  and  cs  nor  can  the  necessity  and  duty  of  international  obligations  be 
ino  0  fo  bly  incnlcated  than  in  these  words :  "  Qui  civium  rationem 
habendam  dicunt,  exterorum  negant,  hi  communimiem  et  societalem  hu- 
mani  generis  diTimunl." 

Cieero  prwses  Pompoy  for  bemg  well  versed,  not  only  in  whdt  is  now 
called  Conventional  or  Diplomatic  Law,  but  also  in  the  whole  juris.pru- 
denoe  relating  to  Peace  and  War. 

Cicero  maintains,  that  God  has  given  to  all  men  consoicnfo  and  mtel- 
[-  «i  0  -I  Is"^*  >  *li^*  where  these  exist,  a  law  esiKts,  of  whjuh  *all  men  are 
L  J  common  subjects.  Whore  there  is  a  common  Inui,  he  argues, 
there  is  a  common,  right,  binding  more  closely  am^  visibly  upon  the 
members  of  each  separate  State,  but  so  knitting  together  the  Universe, 
"  ut  jam  univeraus  hie  mnndus  una  oivitas  sit,  communis  Deorum  atque 
hominum  existimanda."(3) 

■  That  law,  this  great  Jurist  says,  is  immortal  and  unalterable  by  prince 
or  people,  and  in  glowing  lauguago  he  anticipates  the  time  when  one 
law  and  one  God  will  govern  the  world  :  "  Nec[ue  erit  alia  ks  RomEe, 
alia  Athenis,  alia  nunc,  alia  posthac  ;  sed  et  omnes  gmlp'i  et  omni  tem- 
pore nna  les  et  sempitern^  et  immutabilis  continebit,  imus<|ue  ent  com- 
munis quasi  magister  et  imperator  omnium  Deus."(o) 

XXIX,  The  subject  which  has  been  just  discussed  is  not  one  of  mere 

literary  curiosity  or  philosophical  research.     It  has  indirectly  a  practical 

r  #oA  -|  bearing  on  the  theme  of  this  *treatise.     The  same  school  which 

L         -Id  h     the  pclished  nations  of  antiquity  recognised  interna- 

b  g  use*)  tho  assumed  fact  as  an  illnstritjon  of  a  further 

dm        g  position,  n  tmeJy — a  denial  thit  inj  general  Interna- 

L  w  result  of  positive  eompait,  exists  between  Christian 

n  d   h       which  aic  njt  Chiisliau 

\XX    Th  tion,  it  will  be  seen,  diiectlj  conflicts  with  the  prin- 

{3)  De  llep.  Seneca,  the  contemporary  of  St.  Paul,  treaties  ic  his  Epiatlee  tha 
the  very  apicit  of  Christian  brotherhood  and  unity ;  "  Philosophia  doEuit  colere 
(fiBiiUJ  ftumnnu  dUigere,  et  penes  Deos  imperiura  esse  iTiter  homines  consoHiam."  (Ep. 
06.)  "  Homo,  sacra  res  homini — omne  hoc  quod  vides,  quo  divina  atque  huraana 
oooelusa  aunt,  unnm  est  v  membra  aumus  corporis  magni,  natwa  net  coffnaioa  edidit, 
qunm  ex  iisdem  et  in  eadem  gigneret.  Hfec  nobis  anwrem  dedit  mutwum  ei  todalniea 
fecit."     {Ep.  90.) 

Troplong;  De  I'Influence  dn  ChristianismB  surle  Droit  Civil  des  Romans. — 
P.  70,  &c. 

"  Homo  anm :  humtuii  nihil  a  me  alienum  puto,"  is  the  language  which  Terence 
puts  into  the  mouth  of  one  of  his  characters. — Heautontimor :  act  i.  sc.  i.  25. 

{a)  De  Rep.  Jib.  iii.  c.  xiii.  See  also  De  Legibus  (lib.  i.  c.  vii.},  and  a  noble 
passage  (lib.  i.  c.  xiiii.),  where  he  bids  his  hearer  elevate  his  miod  to  the  pros- 
pect of  the  universe,  ita  rules,  and  its  laws:  "Seseque  non  unina  circumdatnm 
moinibus  loci,  sed  Hvem  iotius  mandi  quasi  vnius  wbis  agnoverit." 

"  Of  Law  there  can  be  no  less  acknowledged  than  that  her  seat  is  the  bosom  of 
God,  her  voice  the  harmony  of  the  world ;  all  thinga  in  heaven  and  earth  do  her 
homage — the  very  least  as  feeling  her  care,  and  the  grectest  as  not  esempted 
from  her  power;  both  angela  and  men,  and  creatures  of  wliat  condition  soever, 
though  each  in  different  sort  and  manner,  yet  aM  with  uniform  consent,  admiring 
her  as  the  mother  of  their  peace  and  joy." — Hooker,  ib.  b.  i. 
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eiple  just  enunciated;  and,  on  the  contrary,  the  first  important  eouse- 
quenee  which  flows  from  the  influence  of  Natural  upon  International  Law 
is,  that  th  p  0  the  intercourse  of 

Christian  h  ffi  m        f  European  nations, 

but  that  i      b         bwnChti  dHh       and  even  between 

two  Heatb  h     gh  gu  1  lesa  perfect  condi- 

tion than  b    w         w      h  mm  b  t  whenever  commu- 

nities com  w  h       h     h      b  ige  or  custom  has 

ripened  in        q  p  mpaots  have  sprang 

up  betwe       b  m     h  tc  L  w.(6) 

Lord  S    w  gm  E  itish  High  Court  of 

Admiralty  wli    h  m  le  principles  of  In- 

ternatioaa  J       p    d  1        m      n  States  in  Africa, 

observed,  b  w  h       nations  bold  tbem- 

selvos  *b  (  m  p  ve  foolishly  y  ^„-  .. 

lagined^  h  w  that  which  L    "    J 

derived         P  P  C  )     "^^^  true  principle 

clearly  b    m  G        B  o  Russia,  in  1780 : 

His  Majesty,"  it  is  said  in  that  state  paper,  "has  anted  towards 
friendly  and  mutnal  powers  according  to  their  own  procedure  respecting 
Great  Britain,  and  conformable  to  the  clearest  principles  generally 
acknowledged  as  the  Law  of  Nations,  being  the  only  law  between  pow- 
ers where  no  treaties  snbsist,  and  agreeable  to  the  tenor  of  his  different 
engagements  with  others;  those  engagements  have  altered  this  j>ritn.iiive 
law  by  mutual  stipulations  proportioned  to  the  will  and  convenience  of 
the  contracting  par  ties."  (rf) 

Montesquieu  was  not  ignoiant,  -is  his  been  supposed,  of  the  science  of 
International  Law  when  he  said,  "  Toutts  les  nations  ont  un  droit  dea 
gens;  et  les  Iroquois  memea  q«i  min^ent  leura  piisonmeia  en  ont  un 
lis  envoient  et  recoivent  d&s  imbassades  ils  connoisscnt  dcs  dioits  de 
la  guerre  et  de  la  pa\x  ;  le  mi!  eat  que  ce  droit  des  gens  n  e~,t  pas  fonde 
Bur  les  vrws  principes."(e)  In  other  words,  these  barbaiouo  nations  ac 
knowledged,  even  while  pollute  i  by  such  abominations,  thit  certain  rules 
were  to  be  reciprocally  obseived  in  their  mteiLOurse  with  each  other, 
whether  in  Peace  or  War — e'vi.n  as  tho  savages  who  practise  infanticide 
do  homage  to  the  Moral  Law  in  holding  mgiatitude  to  be  mf  imous 

(J)  So  Mr.  Jenkinaon  (afterwiids  Fail  of  Iiyeipool  )  in  his  able  tieatiie  "  On 
tlie  Conduct  of  tbe  GovernmEnt  of  Great  Britain  in  1753,"  observes  (p.  39) — "I 
sliall  therefore  eiamine  the  riglit  wiicb  neutral  powers  claim  in  tbis  respect,  first, 
according  to  the  law  of  nations — that  is  according  to  those  principles  of  natnral 
law  which  are  applicable  to  the  conduct  of  nations,  such  aa  are  approved  by  the 
ablest  writers  and  practised  bj  states  the  most  refined.  I  shall  then  consider  the 
alterations  which  have  been  made  in  this  right  by  those  treatise  which  bv.vm  been 
snperadded  to  the  law  of  nations,  and  whicli  communities  for  their  mutnal  beuefitj 
have  established  among  themselves." 

"  Job  hoc  (i.  e.  UgaHimia)  noa  ut  jua  natnrale  ex  cerUs  rationibna  cetto  oritur, 
sed  es.  voluntate  gentium  modum  accipit."  Here  the  distinction  between  natural 
and  cooventional  iutemational  law  is  clearly  laid  down. — Grot.  lib.  ii.  o.  sviii.  4,  2. 

(fl)  Robinson's  Admiralty  Reporta  (The  Helena,)  vol.  iv.  p.  1. 

Id)  Ann.  Regis,  vol.  sxiii.  p.  348,  Manifesto  of  England  to  Russia,  April  33d,  1780, 

(«j  Montesqnien,  de  I'Ssprit  des  Lois,  lib.  i.  c.  iii. 
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In  the  same  spirit  an  eminent  writer  on  English  Criminal  Law,{^) 
spealiiag  of  the  immunities  of  Ambassadors,  says ;  "  But  for  murder  and 
other  offences  of  great  enormity,  which  are  against  tho  light  of  nature 
|-,nn  ^  and  the  fundamental  laws  of  "all  society,  the  persons  mentioned 
L  J  in  this  section  are  certainly  liahle  to  answer  in  the  ordinary 
course  of  justice,  as  other  persons  offending  in  the  like  manner  are.  For 
though  they  may  he  thought  not  to  owe  allegiauoo  to  the  Sovereign,  and 
SO  to  he  incapable  of  committing  high  treason,  yet  they  are  to  be  con- 
sidered as  members  of  society,  and  consequently  bound  by  that  eternal 
universal  law  by  which  all  civil  societies  are  united  and  kept  together." (^\ 
Vattel  says:  "Les  nations  etant  libres,  iiidepcndantes,  egalos,  ct  cha- 
cune  devant  juger  en  sa  conscieTice  de  ce  qu'elle  a  &  faire  pour  remplir 
oes  devoirs,  &o.  celie  qai  a  tort  p6che  centre  sa  conscience." HCj 

XXSI.  But  if  the  precepts  of  Natural  Law  are  obligatory  upon 
Heathen  States  in  their  intercourse  with  each  other,  much  more  are  they 
binding  upon  Christian  Crovernmenta  in  their  intercourse  with  Heathen 
States. 

Inndel  Nations  indeed  are,  it  has  been  frequently  held,  entitled,  in  the 
absence  of  any  compact,  to  an  indulgent  application  of  rules  derived  ex- 
clusively from  the  positive  law  and  established  custom  of  Christian 
States,(t)  though  the  application  of  rules  even  from  these  sources  becomes 
j-^no  -1  *more  stringent  as  the  intercourse  increases  between  the  Chiis- 
1-        J  tian  and  the  Infidel  community. 

The  great  point,  however,  to  be  established  is,  that  the  principles  of 
international  justice  do  govern,  or  onffht  to  govern,  the  dealings  of  the 
Christian  with  the  Infldel  community.  They  are  binding,  for  instance, 
upon  Great  Britain,  in  her  intercourse  with  the  native  powers  of  India; 
upon  France,  with  those  of  Africa ;  upon  Bussia,  in  her  relations  with 

(/)  FoEter  on  Crown  Law,  p.  188  j  Ward's  Law  of  Nations,  vol.  ii.  p.  543.  The 
correctness  of  tlie  application  of  this  principle  to  tbe  case  of  ambassadors  will  be 
considered  hereafter. 

(j)  See,  in  the  Annual  Register  for  1840,  vol.  Ixsxii.  p.  429,  the  Chinese  Com- 
missioner's letWr  tfl  the  Queen  of  England,  in  whicli  he  recognises  "the  principles 
of  eternal  jaatice"  as  binding  between  nations. 

(S)  Vattel  Prelim,  s.  21. 

(i)  Lord  Stowall  speaks  of  tbe  Ottomaa  Porte  as  a  State  long  connected  with 
this  country  by  ancient  treaties,  and  at  the  present  day  (i.  e.  in  1802)  by  engage- 
ments of  a  peculiar  nature.  "But,"  be  adds,  "  independently  of  such  angagemeute, 
it  is  well  known  tbat  this  Court  ia  in  tlie  habit  of  showing  something  of  a  pecu- 
liar indulgence  to  persons  of  that  part  of  the  world.  The  inhabitants  of  those 
countries  are  not  possessors  of  eaactly  tbe  same  Law  of  Nations  with  ourselves. 
In  consideration  of  the  peculiarities  of  their  situation  and  character,  the  Court 
has  repeatedly  espreesed  a  disposition  not  to  hold  them  bound  to  the  utmost  rigour 
of  that  syatem  of  public  laws  on  which  European  States  have  eo  long  acted  in 
their  intercourse  with  one  another." — The  Modanna  del  Burso,  4  Robinson's  Adm. 
Rep.  p.  X12. 

And  ^^ain  be  says:  "It  has  been  argued  that  it  would  be  extremely  hard  on 
persons  residing  in  the  Idngdom  of  Morocco,  if  they  should  be  held  bound  by  all 
the  rules  of  the  Law  of  Nations  as  it  is  practiced  among  European  States.  On 
many  accounts,  undoubtedly,  they  are  not  to  be  so  strictly  considered  on  the  same 
footing  as  European  merchants :  they  may,  on  sonie  points  of  the  Law  of  Nations, 
be  entitled  to  a  vary  relaxed  application  of  the  principles  established  by  long  usage 
between  tbe  States  of  Europe  holding  an  intimate  and  constant  iutercoui'se  with 
each  other." — The  Huitige  Hane,  3  Bobiuson's  Adm.  Bep.  p.  32G. 
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Persia  or  America;  upon  the  TTaitcd  States  of  Nortli  America,  in  tlieir 
intercourse  with  the  native  lDdians.(/c) 

The  violation  of  these  principles  is  indeed  sometimes  urged  in  support 
of  an  opposite  opinion,  but  to  no  purpose ;  for  it  is  clear  that  the  occa- 
sional vicious  practice  cannot  affect  the  reality  of  the  permanent  duty. 

XXXII.  Unquestionably,  however,  the  obligations  of  International 
Law  attach  with  greater  precision,  distinctness,  and  accuracy  to  Christian 
States  iu  their  commerco  with  each  other.(i)  The  common  profession  of 
Christianity  both  *enforee3  the  observance(m)  of  Natural  Law,  ■-  ^g.  -. 
and  introduces,  according  to  the  language  of  Bartolus,  a  "  speclale  L  J 
jus  geniisjidelis,"{n)  a  new  and  most  important  element  into  this  as  into 
all  other  systems  of  jurisprudence ;  Christianity  imparte  a  form  and 
colour  of  its  own  to  those  elements  of  public  justice  and  morality  which 
it  finds  already  existing  in  these  systems,  while  it  binds  together  by  oloee 
though  invisible  ties  the  different  members  of  Christendom,  not  destroy- 
ing indeed  their  individuality,  but  constituting  a  common  bond  of  reci- 
procal interest  in  the  welfare  of  each  other,  in  lieu  of  that  exclusive 
regard  for  isolated  nationality,  which  was  the  chief,  though  certainly  not 
the  sole  end  proposed  to  itself  by  the  Heathen  State.  The  language  of 
the  principal  treaties  of  Europe  fully  recognizes  this  doetiine.fo) 

(k)  Hyder  Ali  was  invited  by  France  and  England  to  accede  to  the  treaty  by 
which  die  lialvs  quo  aiie  beilum  was  eetabliEhed  in  India. — Wboaton's  Historj  of 
Int.  Law,  p.  305. 

Heineccias,  in  Grotinm  Ptiof.  v.  i.  p.  14:  "QaidTeifiBi  gensqniedam  cam  Shir- 
eis  vel  SineitsibtiSj"  ka. 

"Now,  having  contended,  as  we  still  contend,  tliat  the  Law  of  Nations  is  the 
law  of  India  as  well  as  of  Europe,  beoanse  it  ia  the  law  of  reason  and  the  law  of 
nature,  drawn  from  the  pare  sources  of  morality,  of  public  good,  and  of  natural 
equity,  and  recognised  and  digested  into  order  bj  the  labour  of  learned  men,  I 
will  refer  your  lordships  to  Yattel,  b.  i.  c.  xvi.,  where  lie  treats  of  such  engage- 
ments," &o. — Burke's  Works,  st.  109,  (Speech  on  the  Impeaehment  of  Warren 
Hastings ;  Cramoh's  Repotta  (American,)  vol.  v.  p.  1 ;  Peters's  Eeporte  (American,) 
vol.  v.  p.  1  i  Kent's  Gommentariea,  vol.  lii.  p.  3B2 ;  Wheaton's  Elements  du  Droit 
International,  i.  50. 

[I)  The  Canon  Law,  which  is,  with  some  exceptions,  lateraational  Elcclesiastical 
Law,  took  a  distinct  and  especial  cognisance  of  General  International  Law,  and 
valuable  remarks  npon  it  are  to  be  found  in  the  commentators  on  the  Decretum. 
Decret,  Prima  Pars,  diet.  i.  c.  ii :  "  Jus  gentium  est  sedinm  occupatio,  sedifioatio, 
munitio,  beUa,  captiritates,  seivitntes,  postliminia,  fojdera,  paces,  induciie,  lega- 
torum  non  Tiolaadorum  religio,  connabia  inter  allenigenas  probibita  (sect.  I.) 
Hoc  inde  jus  gentium  appellatur,  quia  eojureomnes  feti  gentas  uttmtor."  The 
great  Portugueae  canonist,  Barbosa,  observes  on  this :  "  Si  princeps  velit  velj'vs 
gentium  j/rimanum,  vel  seetmdeerium  intra  sui  imperii  limites  abtogare,  potestate  suit 
abuti  censendua  est." — Barbos.  Collect,  in  o.  ix.  d!st.  i.  See,  too,  Belffenstuel  and 
Schmalzgrueber  on  the  same  passage  iu  the  Decretum. 

(fli)  Clement  the  Fifth,  in  bis  Bull  "  Paatoralis,"  annulling  the  eitraordinajy 
semi-legal  procedure  by  which  the  Emperor  Henry  VII.,  meajit  to  deprive  Robert, 
king  of  Naples  of  his  kingdom,  stated,  among  other  reasons,  that  Robert  bad  been 
deprived  of  a  natural  right — via.,  the  toeacs  and  oppottnnitj  of  defending  biw- 
se&:  "Per  ijusjde  crimine  prcesertim sic  quasi  deleto defbnsionis  (^ce  ajufsprove- 
Tdt  natu^ali)  facultas  adimi  valuisset;"  and,  he  adds,  "  Gtim  iUsimperaioTiioSerenoa 
lieuerii  gucB  juris  iialiiralis  KTwMinf."— Clement,  1.  ii.  t.  li. 

(n)  "  Si  enim  jus  gentium  de  servitute  oaptivorum  in  bello  justo  in  EcclesiS  mn- 
tatam  est,  et  inter  Christianos  id  non  servatur  ex  atitiqa&  Bolesife  oonsuetadine 
quse  est  velQti  ^eciak  jm  gmli)  fidelis  nt  noCavit  Bartolus  in  1.  hostis  ss  de  oap- 
tivis,  n.- 16." — Suarez,  lb.  c.  xx.  s.  B. 

{o)  Treaty  of  Westphalia  (Uunster,)  1618 :  "  An  nom  et  a  la  gloire  de  Sieu  soit 
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j-^.p.-.  *XXXni.  This  would  be  called  by  many  who  have  of  late 
L  J  years  written  on  the  seienoe,  International  Moraliiy:  they  would 
restrict  the  term  Law  absolutely  and  entirely  to  the  treaties,  the  customs, 
and  the  practice  of  nations. 

If  this  were  a  mere  qucstioa  as  to  the  theoretical  arrangement  of 
the  subject  of  International  Law,  it  would  be  but  of  liltle  importance ; 
and  the  disputes  to  which  the  different  modes  of  treating  the  science  have 
given  rise  would  perhaps  be  found,  upon  careful  examination,  to  resolve 
themselves  for  the  most  part  into  disagreements  of  a  verbal  character. 
Bat  it  ia  of  great  practical  linportanoe  to  mark  the  subordination  of  the 
law  derived  from  the  consent  of  States  to  the  law  derived  from  G-od.{_p) 
r  ^'>P,  1  *SXXIV.  One  important  practical  inferoncG  from  this  position 
L  -I  is,  as  has  been  showa,  the  necessary  existence  of  International 
Obligations  between  Christian  and  Ileatheu  States.  Another  practical 
consequence  is,  that  the  Law  derived  from  the  consent  of  Christian  States 
is  restricted  in  ite  operation  by  the  Divine  Law ;  and  just  as  it  is  not 
morally  competent  to  any  individual  State  to  make  laws  which  are  at 
variance  with  the  law  of  G-od,  whetlier  natural  or  revealed,  so  neither  is 

notoire  fi  tons,  &o. ;  enx  Seigneurs  Roi  at  Etats  touches  de  compassion  ChrStierme 
&c. ;  an  Men  nan  seulemeut  des  Fajs-Bas,  mais  depute  la  Chretieitte  coavians 
et  prians  les  antres  Princes  et  Potentats  d'ioella  de  so  laieaer  fieobir  par  la  Oratx 
Divine  fi  In  m§me  compassion,"  &c. — Sotimauas,  Corpus  Jnr.  Gent.  Acad.  i.  614. 

Treatj  of  Paris,  1763 :  "  An  nom  de  la  trts-saiute  et  indivisible  J^iniiS,  Pare, 
Fils,  et  Saiat  Esprit,  ainsi  soit-il.  Soit  notoire  a,  tons  oeui  qu'il  appartiendra,  ka. : 
L  a  pin  an  Tout-paissant  de  rfipondre  I'eaprit  d'nnlon  etde  concordesur  les  Princes, 
dont  les  divisions  avaient  port^  le  trouble  dans  les  quatres  parties  du  monde,  ka. 
(Artie.  1).  II  y  aura  una  Pmx  Cftr^iieiMieunirerselleetperpetuelle,"  &o. — Wenoliii 
Codes  Juris  Gentium,  iii.  329. 

Treaty  of  Utvecht,  1713  ;  "  Quouiam  visum  eat  Deo  optirao  maxlmo,  pro  nomi- 
nis  sai  gloria  et  salute  unlvers^  ad  miserias  desolati  orbis  jam  suoin  tempore  me- 
dendaB,  ita  regum  animos  dirigore  utmutnopacis  studio  ergase  inTicem  gecantur; 
notum  sit,  &c. :  Quod  sub  his  Divinis  aaspiciis  Seren.  ac  Potan.  Princeps  et  Domina 
Anna,  &c.  &e.,  et  S.  ac  P.  Priu.  et  Dom.  Luclovicus  SIV.,  &c.,  totins  Chrtiiiani  orbis 
tranquillltate  prospioientes,  &c.  sno  proprio  motu  et  patern^  eS.  cura  qnam  ergo 
subditos  Buos  et  Ren^bticain  Ghristianam  exercere,  amant,"  &o. — Schmauss,  H. 
1312. 

Treaty  of  Versailles,  1783,  Art.  1 ;  "  II  y  aura  une  Paix  CkT^tierme  universelle 
et  perpetuelle  taot  par  mar  que  par  terra,"  &o. — Kecueil  de  Tr^tSs  et  de  Conven- 
tions, De  Martens  et  De  Ouasy,  i.  301. 

Treaty  of  Vienna,  1815 :  "  Au  nom  de  la  tr6s-sainte  et  indiriaible  Ti-initi.—'DB 
M.  et  C.  iii.  61. 

"Deailois  sufHsent  pourr^glei-iou<Jar^^6&'5Kc  C!hrHienne,tim'ax  que  toutesles 
lols  politiqnes— ramour  de  Dion,  et  celui  du  prochain." — Pascal  Pena^ee,  part  ii. 

(?)  Sarigny,  E.  R.  i.  SO ;  Burke,  vol.  viii.  1S3,  Letters  on  a  Regicide  Peace. 

Saarez;  De  Legibus  a  Deo  Legislatore,  1.  ii.  c.  ii.  e,  6,  tit.  De  Lege  Mistu^  et 
natural!  ao  Jnre  QcDUum. 

Grot,  de  J.  BeL  &P.  1.  ii.  c.  iii.  s.  6. 

Voet  ad  Pandeotas,  lib.  i.  t.  i.  s.  19.  p.  II.    VaHelPrtef.  23. 

"  Quod  si  populornm  jaasis,  si  prinoipum  deoretis,  si  sententiis  jadioum,  jura 
constituerentur :  jus  esset  latrociuari  ;  jus  adalterare  ;  jus  testaments  falsa  suppO' 
nere;  si  biec  suffragiis  aut  scitis  mnltitudiais  probarentur.  Qutesi  tant^epotesCas 
est  stultorum  sentenUis  atqtie  jnasis,  nt  aorum  Enffragiis  rerum  natnra  vertatur: 
curnou  saaciunt,  at  quie  mala  peraiciosaque  sunt,  babeautur  pro  bonis  ao  saluta- 
ribus  ?  aut  cur,  qnum  jus  ei  injnriS,  les  facers  possit,  bonam  eadem  facere  non 
possit  ex  malo  7  Atqui  nos  legem  Ijonam  a  male  nuUS,  ali&  nisi  naturae  norma 
dividete  posaumus." — Cic.  de  Leg.  1.  i.  c.  sri. 
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it  morally  comp  ttt        y         mil  tSttt         Ittesoc 

adopt  customs  wh   h        t  tli  t  J   w 

Positive  Law  wt  th  N  t  1  It  t  1  I  g  ly  d  lara- 
tory,(2)inay  ad  It     It  ttkfmthphht  f  Divine 

Law.     "Ciyilia     t  Iqlm]  rappttt      lanon 

utique"(i-)  is  th    1     ^     g     f  R  m      L  w         d  h    m     y  w  th  the 

■       fit        t       IJ       pi  ttdlyWLfi    "Ab   t  t 

XI  t  m      jgtmltmb         mit        tpfi  t 

lb  t  dm         d     1       1     t        t  t  tp 

lit  11    h  b  t       t        J  t      1       ( ) 

Up      th     p       pi    w    m  y      h     t  t     ly        dm  Hid 

1  d    11  t     t    1  t      t        pp      d  t     h       pal  wli    h 

p    ly     ]         1     Up     th    p        pi     t       1      th  t  t  m   f 

t        tdtydpllt^  b  pwT   i  I    p     th       h 

t    Iw  y         d       d       11  m  t  b  tra        p      th        hta 

ft  Swtl        ptt  gfmp  gtgwh 

1  tly  1        t  m      f  p  d  1     f  1  fl  g      t 

f      g     p    t         th    gi       d  th  t  th  y  f  t  th  t  p    t      i 

1  pi  wh   h  d   q     t    th      1      h  Id       f  tb  t  y 

mu  b  a  bis  slaves,  being  of  the  same  colour  and  complexion,  are,  by 
th  p  Q  f  the  free  strangers,  reminded  of  the  possibility  of  becoming 
f      al  f  there  existed  in  a  country  under  the  governmeat  of  an 

autooiat  a  law  or  custom  of  imprisoning  all  strangers  having  peaceably 
arrived  from  a  country  undBr  a  republican  form  of  government — any  usage 
of  this  or  the  like  kind,  however  inveterate,  however  sanctioned  by  Mu- 
nicipal Law,  however  accordant  with  national  feeling,  must  always  be  a 
grievous  violation  of  International  Justice.  Upon  the  same  principle 
Grotius  condemns  the  violation  of  women  in  time  of  war,  as  an  undoubted 
breaoh  of  International  Law  among  all  Christian  nations. (f)  In  the  same 
manner  and  for  the  same  reason  he  denies  that  captives  can  be  lawfully 
made  slaves,  and  either  sold  or  condemned  to  the  labour  of  slaves. 

(g)  "  It  would  be  bard  to  point  out  any  error  more  trulj  EubverEiTe  of  all  tlie 
order  and  beanty,  of  all  the  peace  and  happiness  of  human  society,  than  the  posi- 
iion  that  any  body  of  men  bave  a  right  to  make  what  laws  they  please,  or  that 
laws  can  derive  any  antbority  from  ^eir  institution  merely,  and  independent  of 
the  quality  of  the  subject  matter.  All  human  laws  are,  properly  speaiing,  only 
declaratory.  They  may  alter  the  mode  and  application,  but  bare  no  power  over 
the  snbetanoe  of  original  justice." — Burke's  Treatise  on  the  Popery  Laws. 

"That  power  wbicb,  to  the  legitimate,  must  be  according  to  that  immutable  law 
in  which  will  and  reason  are  the  same."— Bnrke's  Worlds,  toI.  v.  p.  180  (Thoughts 
on  the  French  Revolution) . 

(r)  Inatit.  de  Legit,  Aguat.  I.  iii. 

{s)  Wolff,  Jns  Gent.  Praf. 

(<)  The  prohibition  even  among  heathen  nations  was,  he  observes,  "  Jus  genti- 
um, non  omnium,  sed  meliornm ;"  but  amongst  Christian  nations,  be  proclaims  it 
as  an  undoubted  principle:  "Atqueid  iatsr  Ohristianos  ohserrari  par  est,  non 
tantum  nt  disoipliuse  roilitaris  partem  sed  et  at  partem  juris  gentium — Id  est  ut 
qui  padicitiam  vi  Icesit,  quamvia  in  hello,  ubique  pien£e  sit  obnoxius." — lib.  iii.  o. 

"  Sed  et  Christicmis  in  unieermm  placuit  hello  inter  ipsos  orto  captos  servos  non 
fieri,  ita  ut  vendi  possnnt  ad  operas  ui^eri,  et  alia  pati  quie  eervoram  sunt  atque 
ita  hoc  saltern  quemijuam  esiguum  est  perfecit  reverentia  OhrisUanfe  legis." — lib. 
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f^i)a-\       "XXXT.  This  braneli  of  the  subject  may  he  well  con 

L        -I  hj  tli3  inTooatioa  of  sorao  high  authorities  from  the  jurisprudence 

of  all  countries,  in  support  of  the  foregoing  opinion. 

Grotius,  sajs  emphatically:  "Nimirum  humaca  juram.M?(ffl  constituere 

^^osBoat  prieter  naturam,  contra  Lihil,"(M) 
JohaVoet  speakswith  great  energy  to  the  same  effect:  "Quod  si  contra 
t.    a     n  s  di  tarn  n  g  nte  quEed  m  n   oduxerint,  non  ea  jus  gen- 

um         6  d  d  nan  p  m    u«i  hmnam  'jeneris  oomif- 

S  w       h  h     ph        p  y  of  law  in  a  chapter  wliich 

nnhegra       m        hhhnw        n  npon  the  subject,  says: 

L         antem        u    g  n  p  n  -e  leges  sunt,  ut  explicatum 

manet,  propinquioiea  sunt  legi  natuiali  quam  leges  civiles  ideoque  im- 

pc«sibile  est  ease  contrarias  £ec[uitati  naturali."{y) 

Wolff,  speaking  of  his  own  time,  says :  "Omnium  ferfe  animoa  occu- 
pavit  perversa  ilia  opinio,  <fuasi  fans  juru  gentiv/m  sit  ufilitas  prvpria  : 
unde  contingit,  id  potentise  cotequari.  Damnamushooinprivatia,  damna- 
miis  in  rectore  civitatia ;  aed  Jegiic"  idem  damnandwm.  est  in  gentibus."{z^ 
Mackintosh  nobly  sums  np  this  great  argument :  "  The  duties  of  men, 
of  subjects,  of  princes,  of  lawgivers,  of  magiatratea,  and  of  states,  are  all 
parts  of  one  consistent  system  of  universal  morality.  Between  the  most 
abstract  and  elementary  maxim  of  moral  philosophy,  and  the  most  com- 
plicated oontroveraiea  of  civil  or  public  law,  there  subsists  a  connection. 
The  principle  of  justice,  deeply  rooted  in  the  nature  and  inlereat  of  man, 
pervades  the  whole  sjafem,  and  is  discoverable  in  every  part  of  it,  even 
to  its  minutest  ramification  in  a  legal  formality,  or  in  the  construction  of 
an  article  in  a  treaty,"(a) 


[*29]  "CHAPTER   IV. 

RKASON   Oi'   THE  THING. 

XX X^  I  The  nest  question  which  arises  in  the  prosecution  of  our 
mquiiies  into  the  souiees  of  International  Jurisprudence  is  this — How 
aie  the  principles  of  Natural  or  Revealed  Law  to  bo  applied  to  States? 

Though  States  are  propeily  and  by  a  necessary  metaphor  treated  as 
moial  peisona,  ind  as  the  subjects  of  those  rights  and  duties  which 
naturally  spring  from  the  mutual  relations  of  individuals  and  self-eon- 
seioua  agents  ,  nevertheLs's  it  must  be  recollected  that  a  State  is  actually 
a  difleient  thing  from  in  individual  person.  Baason,  therefore,  which 
governs  the  application  ot  common  principles  to  diverse  subjects,  may  be 

(!<1  De  J  B   ct  P  I  b  11  p  VI  s.  S. 

(i)  Comment  ad  Pand  de  Just,  et  Jute,  t.  i.  s.  19. 

{uj  Lib  li  c  3s  3  3     De  Lege  iEternfi  et  Natural!  ac  Jure  Geatium. 

Li  Jus  Gent  b   163 

f  li)  DiBConrse  on  the  Law  of  Nature  and  Nations. 
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la  Jtt  fit-nt       ILw       ddmlth 

f  Jfl        t    ppl     t         ft         rl        t  Uy  th       m    C  ) 

Til       ppl     t        m    t  b    in  d    J     tlj        d  m  (?)       t-M 

t      h         t    1  I  ff  d  1      t     ff   t  th      th       a*,       f  th 

th    g     wh    h  h      b  1      dy        m      t  d  f  th  f 

Int       t       1 L  w—  t      fl       q  -e  ]       f     t  m  m      1  b       ()— 

m    t      all  b  d     d 

Vttlfllw  li  ^i"Rlffp  hmlfp 

th     p      twth  h  11  1  m        th      h  If        (?) 

Th  myashbrv  whhNtlLw  rni 

tddbtw  t  dt  twldbtw  d       L        -1 

d    1      a     d     d    1      It  y  t    1         th        d      f    1  ply    g  tb 

1  w  m  bl    t    th       bj    t        d    t       th      t   f  1     g 

th  li      t    J     I        f      d  d  jht  wh    h  m  k     I  t 

tllwpti  It         t        It  jf)b  t 

lit  t"ep       pp       3  bbgdth        t       In 

ta     t       t       Id  t 

XWYll   Th  t    t  —  t  m  al  t  b       d  th         t     b  m    t 

—  1        t    f     th  fl  t        t       U       p    d  By  I      h    k 

TI  di       t  t         f  b        I  y      Ij    t    f  I  t        t      d  Jur 

pd         wlhl  ttmwthf  tt         Ft  d 

U  d        t    b  m    th    t       p    1     wh    h        t       th    wb  1 

bU  IPtt  J        ^tmmgt 

Th    t     1      y    f  tb         tb      wb         It        tb    fi    t    1         f  j       t 

th     1     h  1    t        d  rv  1      th        ib     ty  b  th    f  h     p    1  1 

ftbtb      Ifh      w  ty      H      p  tbmtf      hw 

t      d  by     f  t    th  t    t       d      Ij    1 1    tb     J    1  fiea 

twhhtmt  fmlfqtl  pi        dt 

d    t       th      p  b  tb    f  J       t        d        1  t  1  ty 

th    g  bj    t       hi  t    t     tb  tb   d    t         f   th     w  t     (/) 

w  th  p  t  t  th  t  t  I  th  ty  d  t  th  p  d  t  d 
th         p 

Bykbkw  yffmjn  t  ytb        t        tbt 

wb  q      t  b  tw  t  th        f  th  t     1 

p    t      w       1 1 1     ty  t       1       t     b  t     ily  1       t     t  t 

of  convenience  or  by  an  independent  process  of  reasoning.  On  the  con- 
trary, in  every  case  of  doubt,  the  reason  which  long  usage  bad  sactioned 
was  to  prevail ;  and  the  anthorities  of  writers  and  of  precedents  were  also 
recognised  as  leading  to  a  *just  conclusion  of  Law.  But  he  more  ^  ^„-,  -. 
especially  recognised  the  fitness  of  one  authority  to  direct  and  <-  -• 
guide  the  Reason  of  States  in  the  adjustment  of  tbeir  mutual  relations ; 
that  authority  was  the  tBritten,  reason  of  the  Koman  Law. 

His  predecessors  indeed,  in  every  page  of  tbeir  writings,  bad  assumed 
as  unquestionable  the  homage  due  to  this  collection  of  the  i 

(n)  Vattel,  PrSface,  p.  22,  23. 

(6)  Kara  riiv  fero«i^ji.i,v  iX,v.— Arist.  Eth.  i. ;  Wolff,  Jus  Gentium,  Pcief. 

ic]  Grot,  lie  J.  B.  et  P.  I.  ii.  c.  v.  24,  a.  2. 

(rf)  Vattel,  ib.  et  Praim.  a.  6.  (i)  Proleg.  a.  40. 

{/ )  Vattel,  Prfilim.  b.  6.    Ani  see  Appendix  to  this  Wcik. 
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dcdnelble  from  rigtt  reasoii  and  natural  justice.  None,  lioweverj  liave 
apTjken  more  strongly  with  respect  to  it  than  Bynkershoek  :  "  Non  quod, 
in  vie"  he  says,  quie  sola  ratio  fommendaf  a  Jure  Romano  a<J  jvi  gi n- 
fittm  non,  tuta  sit  coTkctio." {^g^ 

And  again :  "  Quamvia  non  de  populi  Eomani,  scd  da  gontium  juris- 
prudentiS  agamua  aoa  abs  re  tamea  erit  de  jure  Komano  quisJam 
prtemonuiase,  cum  qtti  id  audit  tocem,  fere  omnium  yentium.  vtdta/ur 
audire."ni\ 
» Again;  "Ahstino  commodo  si  damnum  metuis,  ipsa  juris  genlium, 
non  sola  TTlpiatti  vox  es(Yi') 

XXXVIII.  The  Roman  Law  may  in  truth  he  said  to  he  the  most 
valuable  of  all  aids  to  a  correct  and  full  knowledge  of  international 
jurisprudence,  of  whicli  it  i*  indeed,  histoiically  speaking,  the  actual 
basis;  and  it  has  been  remarked  with  equal  force  and  eleganne  by  an 
English  civilian,  "  That  although  whatever  we  read  of  in  the  test  of  the 
Civil  Law  was  not  intenJed  by  the  Roman  legislators  to  reach  or  direct 
bojond  the  bounds  of  the  Eonian  empire,  neither  could  they  prescribe 

any  law  to  other  nations  which  were  in  no  subjection  to  thom 

Yet  since  (j)  there  is  such  a  strong  stream  of  natural  reason  continually 
flowing  in  the  channel  of  the  Roman  Laws,  and  that  there  is  no  aflair 
or  business  known  to  any  part  of  the  world  now  which  the  Roman 
J.  ^„- ^  empire  dealt  not  in  before,  and  their  *justiee  still  provided(7c) 
I-  J  for ;  what  should  hinder  but  that,  the  nature  of  affairs  being  the 
same,  the  same  general  rule  of  justice,  and  dictates  of  reaeon,  may  bo  as 
fitly  accommodated  to  foreigners  dealing  with  one  another  {as  it  is  clear 
that  they  have  been  by  the  civilians  of  all  ages,)  as  to  those  of  one  and 
the  same  nation,  when  one  common  reason  is  a  guide  and  a  light  to 
thembothj  for  it  is  not  the  persons,  hut  the  case,  and  the  reason  therein, 
that  is  considerable  altogether."  (Z) 

In  the  case  of  the  Maria,^ml  Lord  Stowell  expresses  surprise  that 
Vattei  should  mention  a  rule  of  International  Law  as  a  law  merely 
modern,  when  it  is  remembered  that  it  is  a  principle  not  only  of  the 
Civil  Law  {on  which  a  great  part  of  the  Law  of  Nations  is  founded,)  but 
of  the  private  jurisprudence  of  most  countries  in  Europe — that  a  con- 
tumacious refusal  to  submit  to  fair  inquiry  infers  all  the  penalties  of 
convicted  guilt." 

XXXIX,  Independently  of  the  historical  value  of  the  Roman  Law  as 
explanatory  of  the  terms  and  sense  of  treaties,  and  of  the  language  of 
jurists,  its  importance  as  a  repository  of  decisions,  the  spirit  of  which 

(g)  Qnicationea  Jnris  Publiol,  1.  i.  c.  iii.  (ft)  De  Foro  Legal.  0.  vi. 

(!)  Qii^st.  J.P.  c.  viii.  ia  fine.  The  passage  cited  from  TJIpian  will  be  found  Dig. 
lib.  jvii.  t.  ii.,  a.  23. — Pro  socio — "  abstine  commodo,  quod  per  servum  accessil,  si 
damnum  petis." 

{})  AlberieuB  Gtentilia,  1.  i. ;  de  Jure  Belli,  o.  i. 

ia  semper  latuisse." — 
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almost  always,  and  tho  letter  of  wbioli  very  fcequeutly,  is  applicable  to 
the  controversies  of  independent  States,  can  scarcely  be  over-stated. 

From  thia  riet  treasury  of  the  principles  of  universal  jurispru deuce,  it 
will  generally  be  found  that  the  defioienciaa  of  precedent  usage,  and 
express  international  authority,  may  be  supplied. 

Througiiout  the  greater  portion  of  Chriatendoni  it  presents  to  each 
State  what  may  be  fairly  termed  their  own  consent,  bound  up  in  the 
municipal  jurisprudence  of  their  own  country;  *and  this  not  r«Qo-| 
merely  to  the  nations  of  Europe,  whose  codes  are  built  on  the  L  J 
Civil  Law,  but  to  their  numerous  Colonies,  and  to  the  independent  States 
whloh  have  sprung  from,  those  Colonies,  and  which  cover  the  globe. 

And  so  we  find  that  the  Koman  Law  was  more  than  once  refen-ed  to 
&s  an  authority,  upon  the  international  question  of  the  Free  Navigation 
of  Boundary  Rivers,  by  the  president  and  diplomatic  ministers  of  the 
United  States  of  North  America,  in  the  discussion  which  took  place  be- 
tween this  Republic  and  the  kingdom  of  Spain,  as  to  the  navigation  of 
the  Mississippi,  in  the  year  1792 ;  and  to  all  nations,  whatsoever  and 
wheresoever,  this  law  presents  the  unbiassed  judgment  of  the  calmest 
reason,  tempered  by  equity,  and  rendered  perfect,  humanly  speaking,  by 
the  most  careful  and  patient  industry  that  has  ever  been  practically 
applied  to  the  afiairs  of  civilized  raan. 

It  may  be  fairly  said,  that  almost  all  International  disputes  in  time 
of  peace  might  be  adjusted  by  this  providentially  appointed  arbiter, 
a^siited  by  the  helps,  and  modified  by  the  othei  sources  which  will  pre- 
sently be  considered  ,  certainly  it  may  be  most  truly  affirmed,  that  the 
greater  number  of  controversies  between  nations  would  find  a  just  solu- 
tion m  this  comprehensive  system  of  practical  ecjuity,  "Dixi  ssepius," 
said  Loibuita,  "  post  scnpta  Geometiamm  nihil  exstare  quod  vi  ac  sub- 
tilitate  cum  Eomanorum  scriptis  comp^lan  postit .  tantum  nervi  iuest 
tantum  profonditatis  n      u  piam  juris  naturalis  prsDelare  exoulti 

uboriora  vestigia  dep  h  nda  t  ubi  ab  co  rocessum  est,  sive  ob  formu- 
larum  ductus,  sive  e  maj  m  t  d  tis,  sivo  ob  leges  novas,  ipsfe  couse- 
queutife  ex  novS.  Hyp  th  set  -n  rectfe  ratlonis  dictaminibus  additse, 
mirahh  ingenio  nee  m  n       fi  m  t  t    dedacuntur."(mi 

So  the  English  civ  1  an  b  f  ^u  t  d  observes  :(o)  "And  moreover,  by,  as 
it  were,  a  general  consent  of  nations,  *t here  is  an  appealing  to,  and  p^nj -i 
a  resting  in,  the  voice  and  judgment  of  the  Civil  Law  in  these  cases  <-  J 
between  nation  and  nation.  The  reason  whereof  is,  because  any  thing 
that  is  irrational,  unnatural,  absurd,  partial,  unjust,  immodest,  ignoble, 
treacherous,  or  unfaithful,  that  law  abhorreth;  and  for  that  it  is  the 
most  perfect  image  and  representation  of  nature,  and  of  the  equity  and 
reason  nature  prescribes  to  humane  actions,  that  was  ever  yet  presented 
or  sot  forth  to  the  world  in  a  law." 

In  the  negotiations  between  the  United  States  of  North  Amorica  and 
Spain  relative  to  the  navigation  of  the  Mississipi,  the  provisions  of  the 
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Eoman  Law  were  cited  witt  respect  to  the  public  character  of  rivers,  to 
the  BBo  of  the  shores  as  iacident  to  the  use  of  the  water,  and  to  the  occa^ 
eional  extension  of  this  iaoidental  right,  when  circumstances  rendered  it 
ueeessarj  that  the  cargo  should  be  removed  further  inland,  the  shores 
being,  for  some  reason,  an  unsafe  place  of  deposit. "(ji) 

XL.  It  is  hardlj  necessavj  to  guard  against  the  supposition  that  what 
ha    b    n       d    pjih  h        h  d    ormal  parts  of  the  Eoman 

Cod       h        f    m  m  d  ni      ioned,   or  to   those  which 

re      d  y  to    h    p  p      y       the  empire ;  but  it  should 

bemdhan  hdpn  tinged  the  early  writings 

til  n  n        w       d  tend  d      h        the  science  itself  into  disre- 

(2)     I  h  d         m        la  ratio"  *of  Bynkershoek 

'  which  must  guide  and  enforce  the  application  of  it  to  the  affairs 
of  independent  nations. 

Besides  the  actual  compilations  of  Eoman  Law,  the  Commentaries 
upon  them — for  the  like  reason  of  their  comprehensiveness,  impartiality, 
wisdom,  and  enlarged  equity — are  of  great  use  and  constant  service  in 
elneidating  the  rules  of  justice  between  nations. 

For  instance,  every  writer  on  the  Law  of  Embassy  relics  for  the  ele- 
mentary propositions  relating  to  it  upon  the  Commentary  of  Huber  on 
the  Civil  Law ;  and  so  Lord  Stowell,  in  the  case  of  the  Twee  Gebrasders, 
fortified  his  judgment  as  to  the  legal  marks  of  territory,  and  the  evidence 
hy  which  it  is  to  be  supported,  by  reference  to  the  opinions  of  Farrina^ 
cius  Gail  and  LocceniuB.(j') 

The  decisions  contained  in  the  Roman  Law  may  often  form  a  safe 
guide  even  between  nations  in  whose  Municipal  Code  it  has  no  root ;  in 
the  interpretation,  for  example,  of  agreements,  express  or  tacit,  between 
European  and  Asiatic  nations,  and  in  the  equitable  resolution  of  doubts 
and  difficulties  unforeseen  and  unprovided  for  by  the  letter  of  any  com- 
pact.(s) 

XLI.  Analogy(Q   has  great   influence  in  the  decision  of  Intcrnaiional 

[p)  Wheaton's  Hist.  pp.  510, 511 ;  Waites'  American  State  Papers,  x.  135—140 ; 
Inatit.  1.  ii.  t.  i.  33.  1 — 5. 

(g)  Grotiua,  de  J.  B.  et  P.  1.  iii.  c.  is.  s.  1,  De  Postliminio;  "Accuratius  li£ee 
res  a,  veteribus  Bomanis  tractata  eeC,  sed  B^epe  coufaBd  nimis,  ita  ut  q^uEe  juris  gen- 
tium, qumque  civiles  Gotuani  esse  velleat,  lector  nequiret  distingaere."  .  .  .  ■  iv. 
B.  2  ;  "  Sei  hiec  ratio  Somanorum  propria  non  potait  couBtitnere  jus  geotiam,"  &e. 

Heineccins,  Prfeleot.  ad  Grotium,  Pcceniimo,  s.  64,  and  in  his  work  Jas  Haturte 
et  Gentium  Prrefatio,  p.  14,  shows  how  the  "  Glossatores"  erred  in  their  applica- 
tion of  portions  of  the  Boman  law  to  International  questions. 

It  will  be  seen  when  the  subject  of  embaEsies  is  treated  of,  into  tow  serious  an 
error  the  English  civilians  were  led  by  applying  the  test  of  the  Eoman  law  res- 
pectiag  legati  as  the  rule  of  International  law  upon  the  question  of  the  privileges 
of  the  ambaBsador  of  Mary  Queen  of  Scots. 

(r)  3  Robinson's  Adm.  Eep.  338,  348,  349. 

(3)  The  learned  judges  of  the  English  Privy  Council,  in  deciding  questions 
arising  out  of  the  law  and  customs  of  HindoatHQ,  have  made  reference  to  the 
analogies  furnished  by  Roman  law — Sootragan  Satputtyv.  SabitraDje,  2  Euapp's 
Privy  OouncU  Eeports  (Lord  Wyiiford) — a  case  on  the  law  of  Hindoo  adoption. 

0)  Bynkershoek,  de  Foro  Leg.  c.  iii.  p.  446. 

By  the  ancient  law  of  Europe,  such  a  consequence  [i.  e.  tlie  condemnation  of  a 
ship  on  account  of  a  contraband  cargo)  would  have  ensued ;  nor  can  if  be  said 
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as  well  as  of  Municipal  tribunals ;  tliat  is  to  say,  tJie  application  of  the 
principle  of  a  rule,  which  has  beea  adopted  in  certain  former  cases,  to 
govern  others  of  a  similar  character  as  yet  undetermined.  Of  course 
the  justice  *and  force  of  this  application  must  chiefly  depend,  ^  ^„„ 
in  each  case,  on  the  closeness  of  the  parallel  between  the  circum-  '■  -! 
stances  of  the  precedents  appealed  to  and  those  of  the  cases  in  dispute. 


"CHAPTER    V.  [*3T] 

CONSENT   OF  NATIONS. 

XLII.  The  nest  and  only  other  source  of  International  Law  is  the 
consent  of  Nations.  The  obligations  of  Natural  and  Koveajed  Law  exist 
independently  of  consent  of  men  or  natioos,  and  althougli  the  latter 
acknowledge  no  one  superior  upon  earth,  they,  nevertheless,  owe  obedi- 
ence to  the  laws  which  they  have  agreed  to  prescribe  to  themselves,  as 
the  rules  of  their  intercourse  both  in  peace  and  war.^a) 

How  and  where  is  this  consent  expressed?  It  is  not  indeed  to  be 
found  in  any  one  written  code :  but  this  may  be  the  case  with  the  Muni- 
cipal Law  of  any  country,  as  it  was  till  lately  with  the  institutions  of 
every  European  nation,  and  as  it  is  now  with  those  of  Great  Britain. 

XLIII.  This  consent  is  expressed  in  two  ways: — 1.  It  is  openly  ex- 
pressed by  being  embodied  in  positive  conventions  or  treaties.  2.  It  is 
tacitly  expressed  by  long  usage,  practice,  custom, — "Jus  moribus  et 
tacito  paoto  introdiictum,"(6J — according  to  Grotiusj  or,  in  the  precise 

that  such  a  penalty  was  unjust,  or  not  supported  hy  the  general  analo^ei  of  law." — 
Lord  Stowell,  The  Maria,  1  Bob.  Aflm.  Rep.  90. 

"is  qui  jnriadctioni  prseest  ad  aimilia  procBdere  et  ita  jus  dioere  debet." — Dig. 
1.  i.  t.  iii.  B.  13. 

"  Semper  quasi  hoc  legibua  inease  credi  oportet,  ut  ad  eaa  quoque  personaa  et 
ad  eas  rae  pertiaerent,  quie  quandoqne  EJmiles  erunt."— lb.  21. 

"Le  quibus  eaueis  scriptia  le^bus  non  utimar,  id  enetofliri  oportet  qaod  mori- 
buB  et  coDSuetiidina  indnctutn  est:  et  si  qu£i  in  re  boc  deficeret,  tunc  quod  prox' 
jniion  ei  conaequens  eil." — lb.  32. 

"  Si  quid  itt  edicW  positum  non  inveniatnr,  boo  ad  ejus  regulas  ejusque  oonjec- 
turae  et  imitationes  poasit  novse  inatcnere  auetoritaa." — Cod.  I.  i.  t.  xvii.  2,  IB. 

Savigiiy,  R.  B.  i.  s.  46  ;  AuElegung  der  Qeaetae-Analogie. 

Bowyer'a  Readings,  p.  88 ;  "  Analogy  is  tbe  inatcument  of  tbe  progress  and 
developmeat  of  the  law."  See  some  good  observations  on  tbe  nse  of  the  analogy 
in  the  English  Law  in  the  cases  of  Mirehouse  v.  Rennell,  8  Bingham's  Rep.  518  ; 
Bond  T.  Hopkins,  1  Schoalea  and  Lefroy,  Rep.  429. 

(a)  "Qunm  enim  gentes  nulla  snperiore  in  terriacontineantur,  anntillispro  legi- 
bus,  ipsi  Bibl  diiSre;  vel  acriptia  tabulis  ret  morjbns  introdnotis,  qui  sajpe  scrip- 
tarJa  iatia  comprobcantur." — Leibnitz,  Dissertatio  11.  "Ce  actorura  publicornro 
UBQ  atque  de  principiis  juris  natnra  et  gentinm,"  &a. — S.  1.  p.  310. 

"  Sed  Bicut  cnjusque  civitads  jura  utilitatem  suffi  civitates  respioiant,  ita  inter 
oivitates  aut  onmea,  aut  pleraaqne,  ex  consensu  jura  quiedam  naaci  potaernat ;  et 
natft  apparet  quse  utilitatem  reapicerent  DOu  csternm  singnlornm,  aed  magnce 
illiuB  univereitatis.  El  hoc  juB  est  quod  jus  gentium  dicitur,  quoties  id  noraen  i 
jnre  natural!  distiaguioras." — Grot.  De  J.  B.  et  P.  Proleg.  s.  17. 

(S)  Orotii  Proleg.  s.  I,  De  Jure  B.  et  P. 
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language  of  Eyckerahoek,  "Ipsum  jns  gentium,  quod  oritur  e  pactis 
taeitis  et  praesumptis  qute  ratio  et  urns  iiidueuiit."(c) 
P^nn-j  *XLIV.  Customs  odA  Ksaffes  which  have  1 
L  J  tween  nations  conatitule  a  law  to  them:  "Nee  negamus,"  saja 
Grotius/  "mores yimpactiaccipere."(rf)  Each  State  has  a  right  to  count 
upon  the  presumption  of  their  continuance :  in  no  instanee  are  they  to 
he  lightly  departed  from  by  any  single  nation;  never  without  due  notice 
conveyed  to  other  conntries,  and  then  only  in  those  cases  in  which  it  may 
be  competent  to  a  uatioa  eo  to  act. 

For  instance,  a  State  may  refuse — though  it  would  he  a  defeazacce  of 
comity  bordering  upon  hostility — to  receive  the  resident  Ambassador  of 
another  State;  hut  if  it  does  receive  him,  it  must  accord  to  him  the  full 
privileges  of  his  station :  they  are  secured  to  him  by  the  universal  con- 
sent of  all  nations,  irhioh  it  is  not  competent  to  any  individual  nation  at 
her  pleasure  to  abrogate  or  deny. 

So  in  the  case  of  The  Louis,  Lord  Stowell  reversed  the  sentence  of  a 
Vice-Admiralty  Court,  ■which  had  condemned  a  French  ship  for  being 
employed  in  the  slave  trade,  and  resisting  the  search  of  a  British  cruiser, 
saying,  "That  neither  a  British  Act  of  Parliament,  nor  any  Commission 
founded  on  it,  can  effect  any  right  or  interest  of  foreigners,  unless  they 
are  founded  upon  principles,  and  impose  regulations  that  are  consistent 
with  the  Law  of  Nations.  That  is  the  only  Law  which  Great  Britain 
can  apply  to  them;  and  the  generality  of  any  terms  employed  in  an  Act 
of  Parliament  must  be  narrowed  in  construction  by  a  religious  adherence 
thereto."  (e) 

r*RQl  *The  force  of  Internationa!  Custom  is  emphatically  expressed 
L  J  by  Grotius  in  the  phrase  often  repeated  by  him,  "  Placuit  gentl- 
l>us;"(f\  and  stil!  more  in  the  phrase,  "  Christian^  in  universvtm 
placmf."(_ff)  Bynkershoek  speaks  of  "lila  perpotuo  usu  inter  diversos 
sui  juris  popnlos  observata  consuetude,"  and  repeatedly  of  the  "  Gentium 
usns"  as  one  of  the  two  pillars  of  International  Law. 

Prince  Talleyrand,  in  his  note  (19th  December,  1814J,  to  the  Congress 

(c)  QuKstionum  Juris  Pnblioi,  1.  ii 
mento,  quod  de  jnre  gentium  eat,  r 
lb.  c.  V. 

(rf)  Lib.  ii.  c.  V.  B.  24,  p.  359.  "It  is  ray  fluty  not  to  admit  tliat,  because  one 
uaUon  lias  Ihouglit  proper  to  depart  ftom  the  common  usages  of  the  world,  and 
to  meet  tlie  noljce  of  njankind  in  a  new  and  nnpreoedentaii  manner,  I  am,  on  tliat 
account  under  flse  necessity  of  acimowledging  tbe  efficacy  of  Eucli  a  novel  ineti- 
tution,  merely  becaiiee  general  theory  might  give  it  a  degree  of  countenance, 
independent  of  all  practice,  from  the  earliest  history  of  maokind." — Flad  Oyen,  1 
Rob.  139—146.    See,  too,  Vattel,  it.  I.  iv,  c.  vii.  s.  106, 

Bynkershoek,  de  Foro  de  Legatornm,  c.  v.  ad  fin.,  Epeaking  of  tbe  attempt  to 
subject  a  foreign  prince  to  a  municipal  tribunal  by  seizing  some  trifling  property 
of  his  as  it  passed  though  the  kingdom,  says,  "Nee  qnicquam  magia  erit  contra 
priBsmatam  si  oon  teslatam  taentem  geTitmm," 

u)  2  Dodson's  Admiralty  fieports,  p.  339. 

(/)  Da  J.  B.  et  P.  1.  ii.  c.  ivUi.  4,  s.  5  ;  I.  ill.  o.  tL  3  ;  c.  Tii.  5.  s.  2. 

I jr)  Lib.  iii.  c.  vii.  0.  s.  1.  "Hoc  saltem  ,  ,  .  perfecit  revorentia  ChristianEe 
legiB."— lb. 

As  to  preserving  women  from  violence;  "Atqae  id  inter  Ohristianos  observaci 
par  est  non  tantdm  ot  disciplinfe  militaris  partem,  sed  et  ut  partem  juris  gentmm," — 
Lib.  iii.  c.  v.  zix.  s.  2  ;  tf.  The  Flad  Oyen,  I  Rob,  Adm,  Eep,  141  (Lord  Stowell.) 
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of  Vienna,  expostulated  upon  the  violation  of  iDternational  Law  con- 
tained in  the  arrangemcnta  which,  sanctioned  the  fresh  partition  of  Poland, 
and  the  annexaticii  of  parts  of  Saxony  to  Prussia.  He  said  that  such 
arrangements  would  tend  to  estahlisb.  the  principle,  "That  the  nations  of 
Europe  are  united  to  each  other  by  no  other  moral  ties  than  those  which 
unite  them  to  the  islanders  of  the  Pacific;  that  they  live  among  each 
other  unde'r  the  pure  law  of  nature,  and  that  what  is  called  the  Public 
Law  of  Europe  docs  not  exist;  since  although  all  the  civil  societies  of  the 
earth  aro  wholly  or  partially,  governed  by  usages  which  constitute  laws, 
th         t  m      h   h  t  blished  between  the  nations  of  Europe,  and 

wh    h  th  y  h  lly,  constantly,  and  reciprocally  observed  for 

th  t  dntfma  law  for  them;  in  one  word,  that  there  is 

n     th     1  wb  tth  t   ff     e."[h) 

\IA    L    d  St  w  11  f   q  ently  expressed  hi       t  w  fh 

th      i  f  p       d    g  J  rists  as  to  the  great     d        t  m  bl      fl 

f  G    t  m    p      th    P  f,hts  and  Duties  of  N  t  Sp    k         f  th 

d  m     t         f      h  p  neutral  country,  h       y         It  h      I 

t  d  1 1!  t  h  nt  is  perfectly  legal,  b  th  p  !■'  r  ifll 
and       th     ty      It  d  that,  on  principle,  tl  ty      d  ■-        J 

mm  t  f  fh        pture  is  as  complete  m     n     t  J  j     t  th 

ptfthbllg        th  msolf.     On  the  me      p        i  1      f  ty   t 

myihpb        ,btt      to  be  remembered  th  t  th  m  tte    n  t 

tobegovernedbyabatraet  prinoiplesalone;  the  ip   tc         fnt 

have  intervened,  and  shifted  the  matter  from    t    f      1  t  f  that 

species;  the  expression  which  G-rotius  uses  on  th  (P?        t 

gen-tihus^  is,  in  my  opinion,  perfectly  correct,  i  t  m  t  ng  th  t  th 
use  and  practice  of  nations,  to  which  we  a      nw       ptdt        n 
form ."(»') 

In  another  casOjQ')  he  says;  "This  is  a  portion  in  which  I  ara  jaati- 
fied  by  the  general  practice  of  mankind,  and  the  practice  of  mankind 
forms  one  great  branch  of  the  law  of  nations."  Throughout  his  cele- 
brated judgment  in  The  Maria(A)  ho  relics  invariably  upon  "the  law 
and  practice  of  nations."  And  again,  in  The  Santa  Cruz,  after  having 
observed  that  there  is  no  statute  of  the  British  Parliament  upon  the  sub- 
ject of  Prize  which  directly  applies  to  recapture,  he  continues:  "But 
there  is  a,  law  ofhahit,  a  law  of  usage,  a  standing  and  hnovm  principle, 
on  the  subject  in  all  civilized  and  commercial  counties :  it  Is  the  common 
practice  of  European  States  in  every  war  to  issue  proclamations  and 
edicts  on  the  subject  of  Priae ;  but  till  they  appear,  Courts  of  Admiralty 
have  a  law  and  a  luage  on  which  they  proceed,  from  hahit  and  ancient 
practice,  as  regularly  aa  they  afterwards  conform  to  the  exprea.s  regula- 
tions of  their  prize  actB."(?) 

ih)  Wheaton's  History  of  tlie  Law  of  Nations,  p.  429. 
Ilflber,  Acton  dea  Wiener  CoEgcesBee,  Band.  vii.  s.  48. 
(i)  The  Benrick  and  Matia,  4  Eob,  Adm.  Eep.  pp.  64,  55. 
(j)  The  Progress,  1  Eob.  Adm.  Rep.  220. 

(j!:)  1  Robinson's  Adm.  Rep.  350.  362,  &c.    See,  too,  Had  Oyen,  lb.  140,  Ut. 
\l)  1  Robinson's  Adm,  Eep.  p.  61. 
The  Merourius,  1  Rob.  Adia.  Rep.  p.  82 :  "Uoder  the  modern  law  of  nations." 
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Similar  expression 
Law  which  these  jul  ■ 


NATIOKAL    LA 


th    1    I 


f  I  t  rnationai 


f  N  t 


I 


al  aoGOs- 
It     t   n    f  it  in  the 
Ohriatian  world  ;iit      !yh  1        tmb  bgtd  hut  the 

rigour  of  many  anci  t  t  hbnftdnll  I  in  their 
application,  without       y  d  p    t        f    m  ti    p        pi  w  ioh  they 

were  founded.  Thi  ff  t  hip  1yd  f  d  hy  L  d  St  w  11;  when 
speaking  of  contraband     tlful       hi  tl         I  he  sajs, 

<i  I  do  not  know  that,  unde}  the  ^rsient  practice  of  tlu.  Law  of  Nations, 
&  contraband  cargo  can  effect  the  ship.  By  the  miaienf  law  of 
Europe,  suoi.  a  coneequenoe  would  have  ensued ;  nor  can  it  be  said 
that  such  a  penalty  waa  unjust,  or  not  supported  by  the  general  analo- 
gies of  law,  for  the  owner  of  the  ship  has  eng^ed  it  in  an  unlawful 
commerce.  But  iu  the  modern  practice  of  the  Courts  of  Admiralty/  of 
this  country/,  and  J  Relieve  of  other  nations  (s?so,  it  inUder  rule  has 

been  adopted."{m)  On  the  other  hand,  usage  has  decided  that  many 
things  are  contraband  in  naval  war  concerning  which  there  had  formerly 
been  mnch  dispute.  Valin  says  honestly  and  boldly  inhia  Oommeataries, 
"  De  droit  cos  choses  sont  de  contrabande  aujourd'hui  et  depuis  le  com- 
mencement de  ce  si6cle,  ce  qui  n'et^t  pas  autrefois  neauinoiiis."(m)  _There 
mast  he,  however,  a  reciprocity(o)  in  the  conduct  of  the  nation  demand- 
ing from  another  nation  the  privilege  of  these  mitigations  introduced  hy 
usage  into  the  ancient  Law ;  and  a  nation  may  be  estopped  hy  its  usage 
from  claiming  the  benefit  of  a  principle  of  tlio  Law  of  Nations  which 
wonld  operate  in  its  favour. 

XLVII.  Such  is  the  influence  of  universal  usage,  that  it  will  in  some 
measure  affect  even  the  stipulations  of  a  treaty  made  long  prior  to  the 
commencement  of  that  nsage,  and  at  a  time  when  the  law  which  has 
been  since  settled  was  in  a  state  of  fluctuation  and  coiitrovorsy.(j>) 
■  '  1,     ■      ■ 


C*2]] 


d 

n   h 


land  and 

es  mutu- 

tbe  other 

I       0  be  con- 

w   I  have  no 

ording  to 

ral  coun- 

y  taken  ."{5 J 


The  Santa  Oruz,  1  Bob.  Adm.  Rep.  p.  65  ;  The  Elsebe,  4  lb.  p.  421. 
(m)  The  Riagende  Jacob,  I  Eob.  Adm.  Eep.  p.  90. 
(nj  Ordonnanoe  de  la,  Marine,  1.  i!i.  t.  ix.  act.  xi. 
(o)  The  Santa  Cms,  1  Eob.  Adm.  Eep.  pp.  49,  64. 
(p)  The  Maria,  1  Bob.  Adm.  Kep.  pp.  311—373. 

(5)  The  Santa  Crua,  1  Eob.  Adm.  Eep.  pp.  49,  64.     See  also  vol,  ii.  p.  1 
Sir  Leoline  Jenkins's  Worlis. 
(r)  Sftvigny,  System  des  ROmif 
Bynkershoek,  do  Foro  Legat.  c 
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XLVIII.  So  the  establialimont  of  the  Courts  of  the  Law  of  Nations 
in  all  civiliaed  countries  in  time  of  war,  is  an  institution  introduced  by 
civilized  usage,  and  binding  upon  all  civilized  oonntries. 

Neutral  Nations  in  time  of  War  have  now  no  right,(s)  wlien  thJiy  are 
injured,  to  esact  compensation  from  tiio  countrymen  of  tie  aggi-essors,(() 
though  the  Barbary  States  are  said  by  Lord  Stowcll  to  do  so,"  under  a 
Law  of  Nations  "now  peculiar  to  them  selves  ."(ft)  Neither  in  time  of 
Peace  are  Nations  entitled  to  have  recourse  to  Reprisala,  until  reparation 
for  the  injury  sustained  Jiaa  been  formally  asked  and  denied,  both  of  the 
proper  tribunal,  and  of  the  government,  in.  re  nvmvnii  duhiA. 

These  points,  however,  will  receive  a  fuller  discussion  in  another  part 
of  this  work. 


^OHAPTEE    VI.  [*43] 


XLIX.  Such  being  the  influence  of  usage  upon  International  Law,(a) 
it  b  m  f  imp  t  n  t  as  t  m  where  the  repositories,  and  what 
th     Ti3        m  y  1      f  th     gr    t     urea  of  International  Law. 

L  {1 )  I    th  m     t  n    f  th  se,  History,  unless  the  term  be  too 

ge        1  11  ly  t  k     th    ft    t  plioe.     It  supplies,  according  to  G-ro- 

tin  b  th  mpl  and  th  t  t  judgments — of  which  tie  latter  owe 
th      w  ght  t   th  I        pt      e  which  they  have  obtained,  whilst 

th    f  -m  m  1  1    hi    according  as  they  are  more  or  less 

de       dfmph         dNt  more  or  less  entitled  to  UQiversal 

rcsp    t  (6i 

It  IS  si,aroely  necessaiy  to  ^uaid  against  the  error  which  Grotius,  in 
anotlier  part  of  his  work  denounces — that  instances  recorded  in  History, 
merely  by  virtue  of  being  bo  recorded,  constitute  precedents  of  Inter- 
national Law.fc^ 

(«)  Bjnkerahoek,  Observationes  Juria  Eomani,  c.  ii.  vol.  ii. ;  "Propnlsatio  vis 
alque  iojuriEe  quo  sensu  juri  gentium  tribuatur." 

(«)  The  Maria,  I  Rob.  Adm.  Eep.  p.  3!3 ;  Tiie  Walstogliam  Packet,  lb.  p.  B3  ; 
Tlie  Snipe  and  otliers,  Edwaida'a  Adm.  Rep.  p.  412. 

(u)  Tiie  EiaiJer  Kinder,  2  Rob.  Adra,  Rep.  p.  8S. 

jaj  "  Qiiamquam  eoim  neo  sit  esampliB  judicandam,  et  aurea  ea  dicitur  Justini- 
ani  lei,  all  esemplia  tamen  duel  probabilem  conjeoturaic  certum  est,  et  in  dnbio 
judioanclnm  imo  est  eiemplis ;  et  cum  itum  in  conauetudinem  eat.  Keque  enim  mo- 
tare  decet  qnte  oertam  observantiam  semper  habuenint,etfirmiti3  judicium  creditur, 
qaod  plurimorum  senteutiis  confirmatur." — Albericas  Gentilis,  lib.  i.  c.  ii.  De  Jure 
Belli. 

(i)  Grot.  Proleg.  s.  xlri.:  "Historic  dnpllcem  liabent  uanm  qui  noatri  ait  argu- 
jnenti:  nam  et  Bsempla  Buppeditant  et  jiidieia.    "  ■ 

porum  et  populorum  eo  plus  habent  auctori 
Cisteria  priBtuIimua.     Nee  spernenda  judici     , 
natnKe  ut  diximoa,  aliquo  modo  inda  prabatur;  jua  vero  gentium  nou  est  at  aliter 
probetnr." 

The  Flad  Ojen,  1  Kob.  Adm.  Rep.  p.  141. 

(c)  "  Boiet  et  illud^qufflti  an  jnretalionia  interfici,  ant  inal6  tractari  legaius  poa- 
eit  ab  eo  veniena,  qui  tale  quid  perpetravit,  Et  sunt  quidem  ultJonis  talia  esempla 
in  historiis  satis  multa;  sed  minirtm  kiatori^  non  tantum  qu%  jusld,  sed  et  qaee 
iniqnS,  iracnnde,  impotenter  facta  sunt  memorant." — Grot.  1.  ii.  o.  siiiL  "l. 

July,  1854.— 6 
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History  is  a  record  of  the  iDJustice,  evil  passioDS,  and  folly,  as  Tvell  as 
of  the  justice,  virtues,  and  ■wisdom  of  Nations. 

r*iil  *^  necessities  of  tlie  opocli  in  which  GtoIItis  wrote,  left 
1  -1  him  little  or  no  choice  in  selecting  his  examples  and  precedents 
chiefly  fi'om  the  antiquity  of  Greece  and  Konae.  This  is  not  the  case 
with  his  Buccessors  ;  they  Lave  far  ampler  and  far  apter  materials.  Bat 
the  edifice  is  not  the  weater  for  the  breadth  and  depth  of  the  classical 
foundations  laid  hy  the  first  arcMteot;  and  the  principle  which  guided  him 
is  in  this,  as  in  most  other  instances,  most  valuable  to  the  latter  and,  in 
spite  of  their  advantages,  inferior  builders. 

LI.  (2.)  Secondly,  the  consent  of  Nations  is  evidenced  by  tlie  con- 
tents of  Treaties,  which  for  this,  as  well  as  for  other  reasons,  constitute 
a  most  important  part  of  International  Law.((^) 

LII.  Upon  this  point  there  is  one  observation  which  merits,  from  its 
importance,  precedence  over  all  others.  It  is  this :  No  treaty  botweon 
two  or  more  Nations  can  affect  the  general  principles  of  Internatioaitl 
Law  prejudicially  to  the  interest  of  other  Nations  not  parties  to  such 
covenant;  at  the  same  lime,  the  contracting  parties{e)  may  introduce  into 
a  iieaty  expressions  so  generally  worded  as  to  be  either  explanatory  of 
a  previously  contested  point  of  law,  or  declai'atory  of  the  future  inter- 
pretation of  it,  or  in  other  ways  frame  the  covenants  of  the  Treaty 
between  themselves  so  as  to  lay  down  an  universal  principle  binding  on 
them,  at  least,  in  their  intercourse  with  the  rest  of  the  world.  Nowhere 
r  *il^  1  ^^^  important  doctrine  be  found  laid  down  witli  greater 
L  J  ^precision,  or  more  irresistible  argument,  than  in  Lord  Gren- 
ville's  speech  in  the  House  of  Peers,  upon  the  motion  for  an  address  to 
the  throne  approving  of  the  convention  with  Enssia  in  1801.(/) 
Among  the  many  attributes  of  a  statesman  possessed  in  rare  excellence 
by  that  minister,  was  his  intimate  acquaintance  with  International  Juris- 
prudence in  all  its  branches.  His  opinion  is,  therefore,  of  very  great 
authority.  He  argued  that,  by  the  language  of  that  convention,  a  new 
sense,  and  one  hitherto  repudiated  by  Great  Britain,  with  respect  to  ewi- 
traband  of  war  would  be  introduced,  so  far  at  least  as  Great  Britain 
was  concerned,  into  general  International  Law;  that  inasmuch  as  some 
provisions  of  the  Treaty  with  respect  to  what  should  be  considered  com- 
trabaad  of  war  were  merely  pj-ospecfifie,  and  confined  to  the  contracting 


(d)  "All  this  bodj  of  old  coaventlona,  composing  the  vast  and  volumlnons  coU 
lection,  called  the  Corps  Diplomatiqne,  forme  the  code  or  statute  law,  as  the  metho- 
dised reasonings  of  the  great  publioistB  and  jurists  form  the  digest  and  jurispru- 
denoB  of  the  Christian  world.  Id  these  treasures  are  to  he  found  the  usual  rela- 
tions of  peace  and  amity  la  civilized  Europe." — Letters  on  a  Eegioide  Peace, 
Burke's  Works,  is.  235. 

(e)  "  Usus  intelligitur  ex  perpatu^  qnodam  modo,  paciscendi  edicendique  con- 
auetudiiie  ;  p5,ctie  euim  priacipes  s^pa  id  egerunt  in  cosum  helli,  sa^pe  etiam  eiJic- 
t^  contra  quosounque,  flagrant*  bello.  Bixi,  ex  pa^ava  quodammodo  consneludine, 
quia  unum  forte  alterumve  pactum,  quod  a  ooosuetadine  reoedit,  jus  gentium  con 
mulat." — BjQkershoek,  Qu^stionum  Juris  Public!,  1.  i.  e.  s. 

Wheaton'a  El.  of  Int.  Law,  i.  60. 

(/)  This  speech  was  published  separately,  by  Cobbett  and  Jtorgaii,  Pall  Mall, 
November  13,  1B02. 

See  too,  Hansard's  Parljamentaiy  Debates — ISOi. 
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parties,  Englaad  and  Russia,  while  other  provisions  of  the  same  Trcnty 
were  so  couched  in  the  preamble,  the  body,  and  certain  sections  which 
oontMned  them,  as  to  set  forth,  not  the  concession  of  a  special  privilege 
to  be  enjoyed  by  the  contracting  parties  0)%,  hut  a  recognition,  of  one 
univai-sal  pre-existing  right,  they  must  be  taken  as  laying  down  a  gene- 
ral rule  for  all  future  diseassioa  with  any  Fower  whatever,  and  as  esta- 
blishing a  principle  of  law  which  was  to  decide  universally  on  the  just 
interpretation  of  the  technical  term  contrabamid  of  'tear,[g\ 

Lin.  The  constant  consent  of  various  nations  to  adopt  a  particular 
interpretation  of  a  particular  term  is,  generally  speaking,  strong  evidence 
that  such  is  the  true  International  meaning  belonging  to  it.  Bynkershook 
was  in  the  habit  of  placing  great  stress  upon  the  language  of  Treaties, 
as  evidence  of  the  universal  consent  of  nations,  and  especially  on  this 
point  :(ft)  "  Sxcute  pacta  genHum,  qnss  diximus,  excute  et  alia,  qusB  alibi 
exstant,  et  reperies,  omni  ailla  appellari  *contrabanda,  quie,  ud  r»ii!-i 
hostibus  suggeruntur,  bellis  gerendis  inserviunt,  sive  instrumenta  <-  J 
beilicft  sint,  sive  materia,  per  se  bello  aptaj"  and,  again,  "Priusquam 
autem,  qnid  mihi  videatur,  espouam,  operas  pretium  erit,  pactiones  gmt- 
tium  conanluisse;"  again,  "  Sed  his  panlisper  seposjtis  atuli  pacta  gen- 
tiwm;" — these  and  the  like  expressions  oboiincl  in  his  most  valuable 
dissertations.  For  in  this  respect  is  he  at  variance  with  olbar  jurists; 
it  is  their  univeraal  opinion  that  the  general  spirit,  as  well  as  the  par- 
ticular provisions,  of  Treaties  to  which  at  different  periods  many  nations 
have  been  parties,  is  of  great  moment  and  account  as  the  evidence  of 
their  consent  to  the  doctrine  contained  in  them.  So  Lord  Stowell,  in  his 
judgment  of  The  Maria,  arguing  for  the  universal  right  of  the  belligerent 
to  visit  neutral  merchant  ships,  says:  "The  right  is  eqnally  clear  in 
practice,  for  practice  is  uniform  and  nnivei^al  upon  the  subject:  the 
many  European  Treaties  which  refer  to  this  right  refer  to  it  as  pre-exist- 
ing, and  merely  regulate  the  exercise  of  it."('t) 

So  the  "Eeponse  sans  replique,"  already  mentioned,  of  G-reat  Britain 
to  the  Pmssian  memorial,  and  that  memorial  itself,  refer  to  a  variety  of 
Treaties  as  containing  provisions  illustrative  and  confirmatory  of  tlio  doc- 
trine maintained  in  the  repiy. 

LIV.  When,  however,  it  is  said  that  the  consent  of  nations  may  be 
gathered  in  some  degree  from  the  conventions  of  Treaties,  it  is  not  meant 
that  even/  hind  of  Treaty  can  famish  even  this  degree  of  evidence.  Many 
are  concerned  with  matters  of  no  goneral{li)  interest  to  other  than  the 

{g)  See  Appendix  for  tlie  extract  at  letigtli  fi'om  tlie  speech  upon  this  point. 

(ft)  Quffistiouum  Jaria  Pablici,  1.  i.  c.  z.  113. 

\i)  1  RoJjicaon'B  Adm.  Rep,  p.  380. 

(Ic)  "  By  this  means  the  proposed  fraternity  is  hustlecl  in  the  crowd  of  those 
treiities  which  imply  no  change  in  the  public  law  of  Europe,  and  whicb  do  not, 
upon  syatem,  affect  the  interior  condition  of  nations.  It  is  confounded  with  those 
conventions  in  which  matters  of  dispute  among  sovereign  powers  Me  oomproraiaed, 
by  the  tafeing  off  a  duty  mote  or  less,  by  the  surrender  of  a  frontier  town  or  a  dis- 
puted diBtnct  on  the  oae  side  or  the  other,  by  pactions  in  which  the  pretensions 
of  families  are  settled  (as  by  a  conveyancer  making  family  substitutions  and  suc- 
cession'!), without  any  alterations  in  the  laws,  manners,  religion,  privileges,  and 
onstomo  of  the  ciUea  or  territories  which  are  the  subieot  of  such  arrangements." — 
Burke,  V21I   334,  Letters  on  a  Regicide  Peace. 
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r»J.7"i  *contracting  pattiea;  many  contMn  stipulations  wruug  from  tLc 
L  J  necessities  of  one  party,  and  compelled  to  admit  cliiims  to  which 
by  the  general  law  its  adversary  was  not  entitled. (i)  From  Treaties  of 
this  description  no  argument  of  the  consent  of  ITations  can  be  fairly  de- 
duced. But  there  are  certain  great  and  cardinal  Treaties  in  which,  after 
long  and  bloody  wars,  a  re-adjustment  of  International  relations  has  taken 
place,  and  which  are  therefore  more  especially  valuable,  both  from  the 
raagnitade  and  importance  of  their  provisions,  which  have  neceaaitated  a 
recurrence  to,  and  a  re^^tatement  of,  the  fiindamental  principles  of  Inter- 
national Law  J  and  also  from  the  fact,  that  frequently  the  greater  number 
of  European  States,  and  lately  some  American  and  even  Asiatic  commu- 
nities, have  been  parties  thereto.(m) 

This  subject  will  come  again  under  discussion  in  a  subsequent  chapter 
upon  Treaties.  It  may,  however,  be  as  well  to  mention  in  this  place 
that  the  Treaties  which  have  principally  affected  International  Law, 
are  ;(«.)— 

*iR1  *"^**^  Europe  generally  t — Westphalia,  (1648,)  to  which  every 
L  -)  Sovereign  and  State  on  the  Continent  of  Europe,  except  the  Pope 
and  the  Grand  Seignor,  was  a  party;  "Utrecht,  (1713;)  Paris  and  Hu- 
bertsbourg,  (1763;)  Paiis,  (1814,)  and  the  Congress  of  Vienna. 

The  principal  Treaties  between  the  United  States  of  North  America 
and  the  European  powers  are: — 

The  Ti-eaty  of  Versailles,  (1783,)  containing  the  recognition  of  this 
Eepublic. 

The  Treaty  of  Ghent,  (December,  1814,)  between  Great  Britain  and 
the  Uuited  States,  chiefly  as  to  boundaries  of  their  respective  dominions 
in  Kovtli  America. 

(I)  "Quod  vero  contJi  rationem  juris  reccptum  eat,  non  estproducendnmailcoii- 
sequentias,"— Dig.  i.  iii.  B.  14  (De  Legibue). 

"Qare  propter  neceseitatem  recepta  eant,  non  debent  in  ai^umentum  trahi." — 
Dig.  1.  xvji.  163  i  de  Direraia  Regnlis  Jm'ia  Antiqai. 

(m)  Tous  iBB  princes  et  £tat8  de  I'Europe  Be  trouvent  ainisi  flireetement  ou  indi- 
reotement  oompria  dans  ce  irs^U,  ii,  Tesception  du  Pape  et  du  Grand  Seigneur  qui 
seols  n'y  prisent  auonno  part." — Kocl5,  Hist,  de  Tr.  c,  i.  I,  3,  in  fine. 

(n)  "Si  Ton  examine  les  rSvolationB  qui  ont  conttibnt^^  constituerl'^tat  actnel 
deVfinrope,  on  se  oonvaiiicraqa'ilyapeadetrtut^Bantlrieursicem  deWestplialie, 
d'OIiva,  et  de  OarlowitB,  dont  rinfluerLce  s'^tende  am  affaires  g^n^rales,  et  au  aja- 
tftme  politique  deiios  jours.  I/^tude  des  traitfe  quilespr^oSdent  ne  laiaae  Depen- 
dant pas  d'avoir  eon  utility,  parce  qae  lea  stipnlations  qu'ils  reafevment  son  soq' 
Tent  rappelfifls  et  confirmees  dans  dee  actes  plus  r^cenls ;  que  les  pretentions  dea 
pnissancea  dfirlTent  en  grande  parti©  dea  anoiens  tr^t^s,  et  qu'eafin  la  connaissance 
de  eeus-ci  sett  ^itendce  lea  vuea  de  lapolitiqae;  car  plus  onpenetre  dansPhistoire 
dea  traitSe,  plus  on  se  rend  propre  aux  n^gociations  et  aiix  travanx  diplomaljques. 

"  U  serait  auperflu  d'entrec  dans  ua  plus  grand  detail  star  les  avantages  que  pro- 
cure la  coiioaiSEanoe  dea  trait^s;  il  snffitde  remarquer  qn'elle  donneceUe  de  I'^tat 
actuel  del'Buropejftinsi  que  des  droits  et  des  obligatioas  r^ciproquee  des  pnissancea. 
BUe  est  done  indiapeneabte  b.  tous  cenx  qai  sont  charges  du  maniement  des  affaires 
pabliques  on  qnl  veiilent  a'y  former.  Bile  n'est  pas  d'une  moindre  iitilite  h,  ceus 
qui  etudlent  Phistoire  en  philosophea  et  en  politiques. 

"  En  suivaEt  le  fil  des  negodations,  on  decoayre  I'origine  dea  eveoementa  qui 
out  cbaugfi  la  face  du  monde  politique,  et  prodnit  I'Stat  de  choses  qni  rSgne  an- 
jourd'bni  en  Europe.  Cetteetnde  conduit  done  ti,  laTraie  connaisaanoe  de  Thistoire, 
et  nons  met  en  ^tat  de  relever  boaucoup  d'errenrs  commiaes  par  les  h'  '    '  ' 

ont  negligS  d'approfondir  les  traites," — Koch.  Hist,  des  Tr.  PrSf. 
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The  Treaty  between  the  United  States  of  iiforth  America  witli  the 
Confederation  of  Central  America,  (December  4,  1845.) 

Tke  Treaty  which  established  tbe  kingdom  of  Belgium,  (1839.) 

A  group  of  Treaties  negotiated  for  the  North  of  Baropc  only : — Oliva, 
(1660;)  Kiel,  (1814,)  with  the  Ottoman  Porte;  Oarlowita,  (1699;)  Bu- 
charest, (1812^ 

The  Treaties  which  have  affected  the  relations  between  the  Ottoman 
Porte  and  the  European  Powers  generally:— 

The  Act  of  the  Porte  granting  to  British  raerchant  vessels  the  privi- 
leges of  commerce  in  tho  Blaflk  Sea,  (October  30, 1799.) 

Tke  Treaty  which  established  the  kingdom  of  Greece,  (1832.) 

The  Convention  concluded  between  the  Courts  of  Great  Britain, 
Austria,  Prussia,  and  Russia,  and  the  Sublime  Ottoman  Porte,  for  the 
paoifioation  of  the  Leyant,  signed  at  London,  July  15, 1840. 

The  Treaty  of  July  13, 1841,  as  to  the  Navigation  of  *tha  r^^g-, 
Dardanelles  and  the  Bosphorns,  which  incorporated  into  the  writ-  L  -^ 
ten  Law  of  Nations  the  conventional  maxim  as  to  territorial  jurisdiction 
over  adjacent  waters. 

The  Treaty  between  Russia  aud  Persia,  signed  at  Se'i'wa  (1813),  and 
confii'med  at  Tefiis,  under  the  mediation  of  Great  Britiun,  in  which  Persia 
recognized  the  exclusive  right  of  Russia  to  have  ships  of  war  in  the  Cas- 
pian sea. 

The  Treaty  between  Great  Britain  and  Persia,  signed  at  Tehran,  No- 
vember 25th,  1814,  followed  by  the  royal  order  of  the  Sohah  relative  to 
the  trade  of  British  subjects  in  Persia. 

LV.  These  Treaties  furnish  one  of  the  many  reasons  why  the  science 
of  International  Law  has  made  such  progress  since  the  Treaty  of  West- 
phalia, which  is  usually  considered  aa  the  first  great  adjustment  of  later- 
national  Relations  on  the  Continent  of  Earope.  It  is,  then,  a  sound 
masim  that  a  principle  of  International  Law  acquires  additional  force 
from  having  been  solemnly  acknowledged  as  such  in  the  provisions  of  a 
Public  Treaty.(o) 

LVI.  How  far  a  provision  of  a  treaty  may  he  affected  by  its  omission 
in  a  subsequent  treaty  between  the  same  powers  is  a  question  of  much 
gravity.  When  the  independence  of  the  Uaited  States  of  North  America 
was  acknowledged,  the  right  of  navigating  the  Mississippi  was  secured  to 
the  subjects  of  Great  Britain  as  well  as  those  of  the  United  States  by  a 
treaty  (1783)  between  these  two  powers  :  but  in  the  Treaty  of  Ghent 
(1814),  which  put  an  end  to  the  war  between  these  powers  which  had 
broken  out  in  1812,  the  stipnlation  of  1783  in  favour  of  British  subjects 
was  not  renewed,  and  it  is  now  contended  by  the  United  States  that  the 
right  belongs  exclusively  to  their  own  subjects.(^) 

When  a  treaty,  dealing  with  certain  subjects,  is  silent  as  to  others 
naturally  oonneoted  with  them,  or  leaves  them  on  an  indefinite  and  dis- 
putable fooling,  questions  afterwards  *arising  upon  subjects  of  |-  ^~^  -, 
this  latter  class  will  then  be  decided  according  to  the  subsequent  L        -i 

(o)  Por  a  Imt  of  Treaties  relating  te  the  o^mms  of  ports  nsusSy  cloeedio  foreign- 
ers— reldche/orcee — see  Appondix. 
[p]  Wheaton'a  Hist.  507,  503,  585. 
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judgment  and  practice  of  nations,  whioK  must  ho  looked  to  for  esposition 
of  these  subjects;  and  when  in  a  ti'eaty  au  enumeration  is  made  of  par- 
ticular aftioles,  or  partioukr  matters,  according  to  the  nature  of  the 
treaty,  this  is  held  to  he  done  in  order  to  prevent  misundei-standing,  and 
not  to  warrant  the  inference,  that  the  articles  or  matters  excepted  from 
the  enumeration  should  he  considered  as  tacitly  sanctioned  thereby  :  the 
rale  "Sxceptio  confirmatregulam"  ja  not  appHcahle  to  cases  of  this 
description,  (gj 

LVII.  The  consent  of  Nations  is  also  evidenced  by  the  Proclamations 
or  Manifestoes(r)  issued  hy  the  governments  of  States  to  the  subjects  of 
them  upon  the  breaking  out  of  war.  These  frequently  contain,  not  only 
expositions  of  the  causes  which  have  led  to  this  result,  but  also  a  de- 
fence of  the  government,  founded  upon  a  reference  to  the  principles  of 
International  Law,  in  declaring  au  offensive  or  undertaliing  a  defensive 
war. 

These  public  documents  furnish,  at  all  events,  decisive  ovidencc(s) 
against  any  state  which  afterwards  departs  from  the  principles  which  it 
has  thus  deliberately  and  solemnly  invoked ;  and  in  every  case  they 
clearly  recognize  the  fact,  that  a  system  of  law  esista  which  ought  to 
regulate  and  control  the  international  relations  of  every  state. 

LTIII.  The  Marine  Ordinances  or  regulations  of  a  State  afford  valu- 
able testimony,  first,  as  to  the  practice  of  the  State  itself  upon  this 
branch  of  International  Law  j  and  also,  in  some  degree,  as  to  the  usage 
r  *fil  1  "^^  ^stions  as  generally  i-ecognized  *at  that  time  hy  the  jurists 
L  J  and  statesmen,  the  legislative  assemblies  of  the  country  which 
issued  them.(() 

When  the  institutes  of  great  maritime  countries  agree  upon  a  question 
of  International  Maritime  Law,  they  constitute  a  tribunal  from  which 
there  can  rarely,  if  ever,  be  any  appeal. 

Certain  of  these  institutes,  independently  of  their  agr  n  n  1 
agreement  with  other  maritime  codes,  have  always  i  n  h  11  n  h 
highest  respect ;  and  certainly  no  English  writer  or  jud        n  he  d 

of  national  partiality  for  relying  upou  them.(u)     Th  s  !        I 

(g)  The  Ttingende  Jacob,  1  Hob.  AiJm.  Rep.  p.  92  {Lord  Stowell). 

M  The  Santa  Crai,  1  Hob.  Adm.  E«p.  61. 

(«)  The  remarks  wliich  ^sohiaea  so  forcihly  nrgefl  as  fo  the  advantage  of  public 
recorcte,  and  the  testimony  they  bear  to  the  charaoterof  public  man,  is  equqlly  ap- 
plicable to  states  ;   "  KaXtft,  i  i^ipcs  'Aflijuaroi,  sa>idr  li  -mv  iiyonimv  ypajiii&rtnv  fv\aitii    • 

— JSficliia.  Orat.  Adv.  Gtesipb.  s.  75. 

(i)  Wheaton  states  the  proposition  in  a  lesa  limited  shape. — Elements  of  lutern. 
Law,  p.  101. 

See  Tlie  Maria,  passim,  especially  p.  368, 1  Eob.  Adm.  Eep. ;  The  Hoop,  1  Rob, 
Adm.  Rep.  pp.  193,  199. 

(u)  The  Mario,  paBsim. 

Oppenheim,  System  des  Volkerrechts,  tap.  t.  b.  a, 

"  The  venerable  authority  of  the  Ooiisolato."— Lord  Stowell,  6  Kob.  Adra.  Eep. 
p.  4,  Henrick  and  Maria. 

"n  Consolato  del  Mate,  cap.  2T3,  expressly  saya,  'The  enemy's  goods  found  on 
board  a  friend's  ship  shall  ha  confiscated ;'  and  thiaia  a  boot:  of  great  authority." — 
The  Duke  of  Newcastle's  Letters  to  M.  Michel,  note  to  first  Proposition,  p.  64. 
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bmted  "Cousolato  del  Mare,"  witli  tb.e  commentary  of  Casaregis,  and 
tho  Brencb.  Ordonnanoe  she  la  Marine  of  1681,  with  the  commentary  of 
Valin ;  and,  due  regard  being  had  to  tho  modern  practice,  the  "  Collec- 
tion des  Loia  Maritimea  Anterieures  an  XVIII.^  Sidclo,"  hy  Pardessna. 

LIX.  The  congent  of  Nations  is  also  ovidonccd  by  tho  decisioES  of 
Prize  Courts,  and  of  the  tribunals  of  International  Law  sitting  in  eaoh 
country. 

It  has  been  already  observed,  that  in  timo  of  war,  neutral  States  have 
a  right  to  demand  ew  ddiito  jv;stitiK[x)  that  there  be  courts  for  the 
administration  of  Intern :itional  Law  sitting  iu  the  belligerent  coun- 
tries. {</) 

*The  duties  of  those  courts  are  faithfully  described  by  Lord  -^  -„  -■ 
Stowell,  in  the  case  of  the  Swedish  Convoy  :(s)  '*  In  forming  my  L  J 
judgment,  I  trust  that  it  has  not  for  a  moment  escaped  my  anxious  re- 
collection what  it  is  that  the  duty  of  my  station  calls  for  from  me  j 
namely,  not  to  deliver  occasional  and  shifting  opinions  to  serve  present 
purposes  of  particular  national  Interest,  tut  to  administer  with  indifference 
that  justice  which  the  Law  of  Nations  holds  out,  without  disHaotion,  to 
independent  states,  some  happening  to  be  neutral,  and  some  belligerent: 
the  aeat  of  judicial  authority  is  indeed  locally  here,  in  the  belligerent 
country,  according  to  the  known  law  and  practice  of  nations,  but  the  law 
itself  has  no  locality.  It  is  the  duty  of  the  person  who  sits  here  to  de- 
termine this  question  exactly  as  he  would  determine  the  same  question  if 
sitting  at  Stockholm;  to  assert  no  pretensions  on  tho  part  of  Great 
Britain  which  he  would  not  allow  to  Sweden  in  the  same  circumstances; 
and  to  impose  no  duties  on  Sweden,  as  a  neutral  country,  which  he  would 
not  admit  to  belong  to  Great  Britain  in  (he  same  character." 

In  another  case,(re)  he  says :  "  It  is  to  be  recollected  that  this  is  a 
Court  of  the  Law  of  Nations,  though  sitting  here  under  the  authority  of 
the  king  of  Great  Britain.  It  belongs  to  other  nations  as  well  as  to  our 
own  ;  and  what  foreigners  have  a  right  to  demand  from  it  is  the  adminis- 
tration of  the  Law  of  Nations  simply,  and  exclusively  of  the  introduction 
of  principles  borrowed  from  oxtr  own  munioipal  jurisprudence,  to  which 
it  is  well  known  they  have  at  all  times  expressed  no  inconsiderable  reluc- 
tance." 

It  cannot  be  denied  that  this  theory  of  judicial  duty  breathes  tho  very 
Spirit  of  pure  and  impartial  justice.  It  ts  to  be  remembered,  also,  that 
the  simple  enunciation  of  such  a  theory  is,  to  a  cert^n  extent,  a  guaran- 
tee for  a  corresponding  practice  on  the  part  of  the  nation  proclaiming  it. 
It  holds  up  tho  sovcrest  standard  by  which  to  measure  *the  de-  ^  ^~„  ■, 
cisions  of  the  court;  and  it  witnesses  beforehand,  as  it  were,  L  J 
against  any  deviation  from  the  path  of  duty  thus  emphatically  pointed 
out. 

The  remark  of  Mr.  Wheaton  upon  this  theory,  expounded,  he  admits, 

{x\  The  Snipe  and  others, Edwards'  Adm.  Eep. ;  also  pnblished  aeparately. 

important  remarks  of  Mably,  Droit  Public,  vol.  ili.  pp.  350,  351 ;  and 
,  Hist,  p.  171,  note. 
t)  The  Maria,  1  Eobinson,  p.  350. 
u)  The  Eecoveij,  6  Dodson's  Adm.  Rep.  p.  349. 
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by  "  one  of  the  greatest  of  maritime  judges,"  is,  tliat  those  whose 
interests  are  affected  by  those  adjudioations  will  always  doubt  whether 
the  practice  corresponds  with  the  theory — especially  ia  the  case  of  a 
great  maritime  eoimtry,  whose  judge  must,  he  thinks,  uceoiiscionsly  feel 
the  national  bias  in  favour  of  whatever  operates  to  tho  encouragement  of 
the  national  navy.  These  judgments,  however,  ho  says,  if  the  principles 
Upon  which  they  are  founded  be  rigorously  examined,  may  be  an 
instructive  source  of  information  upon  Prize  Law ;  and  he  himself 
enumoratca  "  the  adjudication  of  Boards  of  Arbitrators  and  Priae 
Courts"  among  the  sources  of  International  Law,  ascribing  greater  weight 
to  the  former  than  to  the  latter  authority. 

It  is  true  ttat  the  value  of  the  judgments  referred  to  depends  upon 
the  principles,  reasonings,  and  authorities  upon  which  they  rely;  but  it 
ifl  the  constant  practice  in  these  cases  to  state  the  data  at  length,  as  well 
HA  the  judicial  conclusion  ;  and  Mr.  "Wheaton  himself  does  not  suggest 
that  the  latter  are  often  found  inconsistent  with  the  former. 

In  the  very  elaborate  letter  addressed,  March  28, 1843,  to  the  British 
Government,  by  Mr.  Webster,  then  Foreign  Secretary  to  the  United 
States,  that  eminent  person,  after  contending  that  there  is  no  distinction 
between  the  right  of  Visitation  and  the  right  of  Seai-ch,  observes  :  "If 
such  well-known  distinction  exists,  where  are  the  proofs  of  it  ?  What 
writers  of  authority  on  the  public  law,  tehal  adjudications  in  Courts  of 
Admiralty,  what  public  Treaties,  recognise  it  ?"(5) 

As  reference  has  been,  and  must  afterwards  be  made,  in  the  course  of 
this  work,  to  the  judgments  of  Lord  Stowell,  and  as  it  is  important  to 
r  fu  I  KiEi'Tk  the  place  which  these  are  'entitled  to  occupy  among  the 
L  -I  sources  of  International  Law,  the  opinion  of  American  jurists 
with  respect  to  them  becomes  valuable,  and  for  many  reasons.  When 
they  were  delivered,  the  greater  portion  of  Continental  Europe  was  under 
the  actual  dominion,  or  at  least  the  predominating  influence  of  France, 
which  then  disregarded  all  the  authorities  of  the  ancient  Law  of  Nations. 
These  judgments  contain  frequent  references  to  French  writers  upon 
Mai'itime  Law,  and  to  Tattel  generally,  as  a  work  of  the  highest  autho- 
rity. The  assent  or  dissent  therefore  of  France,  and  tho  countries  sub- 
ject to  France  at  that  time,  could  not  affect  the  merit  of  those  decisions. 
The  United  Stales  of  North  America,  however,  were  naturally  inclined 
to  favour  France  from  motives  of  gratitude.  These  States  oompesed  a 
free  maritime  nation,  daily  increasing  in  all  the  elements  of  national 
greatness  and  prosperity;  occupying  an  immense  territory  in  the  new 
world;  avowedly  adhering  to  the  system  of  International  Law(B)  as  ac- 
knowledged and  received  at  the  time  when  they  became  an  independent 
kingdom:  they  were  themselves,  during  a  portion  of  the  momentous 
period  over  which  these  decisions  extend,  a  Neutral  Power,  upon  whom 
the  principles  laid  down  in  them  pressed,  however  justly,  with  great 
and  acknowledged  severity;  and  during  another  portion  a  Belligerent, 

(i)  WlieatOTi's  Hist.  p.  111. 

(c)  Commentaries  upon  American  Law,  by  Mr.  Clianoellor  Kent,  vol.  i.  p.  I,  citiag 
instance  of  the  4th  of  December,  iTSt;  Aaaals  of  Congress,  vol.  vii.  185. 
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actuated  by  the  keenest  hratility  against  the  country  in  wliicli  these 
judgments  were  delivered. 

The  verdict  of  such  a  nation  is  unquestionahly  entitled  to  great  weight 
in  mattera  of  Int«riiatioiial  Law,  and  not  open  to  the  charge,  with  respect 
to  this  epoch  at  least,  of  partiality  to  the  Prize  Tribunals  of  Great  Bri- 
tain. For  this  reason,  the  opinion  of  Mr.  Chancellor  Kent  upoa  the 
subject'  of  Lord  Stowell's  judgments  is  very  valuable.  A  portion  of  the 
Chancellor's  work  was  devoted  by  him  to  the  subject  *of  Inter-  rH;KK-| 
national  Jurisprudence,  aud  it  is  certainly  in  no  way  inferior  to  L  J 
the  rest  of  the  commentaries  which  havo  earned  for  him  a  very  high 
legal  reputation  in  the  "Western  hemisphere  ;((^ — 

"  In  the  investigation  of  the  rules  of  the  Modern  Law  of  Nations,  par- 
ticularly with  regard  to  the  extensive  field  of  maritime  capture,  referenoo 
is  generally  and  freely  made  to  the  decisions  of  the  English  Courts. 
They  are  in  the  habit  of  taking  accurate  and  comprehensive  views  of 
general  jurisprudence,  and  they  have  been  deservedly  followed  by  the 
Courts  of  the  United  States  on  all  the  leading  points  of  Mafjonal  Law. 
We  Jiave  a  series  of  judicial  decisions,  in  England  and  in  this  country, 
in  which  the  usages  and  the  duties  of  nations  are  explained  and  declared 
with  that  depth  of  research,  and  that  liberal  and  enlarged  inquiry,  which 
strengthen  and  embellish  the  conclusions  of  reason.  They  contain  more 
intrinsic  argument,  more  full  and  precise  detaOs,  more  accurate  illustra- 
tions, and  are  of  more  authority,  than  the  loose  dicta  of  elementary 
writers.  When  those  courts  in  this  country  which  are  charged  with  the 
administration  of  International  Law  have  differed  from  the  English  ad- 
judications, we  must  take  the  law  from  domestio  sources;  but  such  au 
alternative  is  rarely  to  be  met  with;  and  there  is  scarcely  a  decision  in 
the  English  Prize  Courts  at  Westminster,  on  any  general  question  of  pub- 
lic tight,  that  has  not  received  the  express  approbation  and  sanction  of 
our  National  Courts.  We  have  attained  the  rank  of  a  great  commercial 
nation;  and  war,  on  our  part,  is  carried  on  upon  the  same  principles  of 
maritime  policy  which  have  directed  the  forces,  and  animated  the  coun- 
cils of  the  naval  powers  of  Europe.  When  the  United  States  formed  a 
component  part  of  the  British  Empire,  our  Prize  Law  and  theirs  was  the 
same;  and  after  the  Revolution  it  continued  to  he  the  same  as  far  as  it 
was  adapted  to  our  circumstances,  *and  was  not  varied  by  tho  r^^ce-i 
power  which  was  capable  of  changing  it.  The  great  value  of  a  t-  -I 
series  of  judicial  decisions  in  prize  cases,  and  on  other  questions  depend- 
ing on  the  Law  of  Nations,  is,  that  they  render  certain  and  stable  the 
loose  general  principles  of  that  Law,  and  show  thoir  application,  and 
how  they  are  understood,  in  the  country  where  the  tribunals  are  sitting. 
They  are,  therefore,  deservedly  received  with  very  great  respect,  and  are 
presumptive,  though  not  conclusive  evidence  of  the  Law  in  the  given 
case."  This  was  the  language  of  the  Supreme  Court  of  the  United  States 
so  late  as  1815;  and  the  decisions  of  the  English  High  Court  of  Admi- 
ralty, especially  since  the  year  1798,  have  been  consulted  and  uniformly 
respected  by  that  Court  as  enlightened  commentaries  on  the  Law  of 

id)  Kent's  Commentaries  upon  American  Law,  vol.  i.  p.  63. 


>v  Google 


82  PHILIIMOEE    ON    INTEENA.TIOSAL    lA.Vr. 

Nations,  and  affording  a  vast  variety  of  inati'uctivo  prece  leiit'^  fni  tlio 
applioation  of  the  principles  of  tliat  Law. 

Few  names  have  obtained  gt-eater  celebrity  upon  questions  of  Inter 
national  Law  than  that  of  Dr.  Story;  and  with  his  opinioa  this  bunch 
of  the  subject  mayheconcludod;  "How  few,"  he  says,  "have  leii  with 
becoming  reverence  and  zeal  the  decisions  of  that  splendid  laiist — the 
ornament,  I  will  not  say,  of  his  own  age  or  country,  but  of  all  ages  and 
all  countries;  the  intrepid  supporter  equally  of  neutral  and  beliigLient 
rights; "the  pure  and  spotless  magistrate  of  nations,  who  hisidmini  teied 
the  dictates  of  universal  jurisprudence  with  so  much  dij,nity  aul  liscii, 
tion  in  the  Prize  and  Instance  Courts  of  England! — Nei,d  I  piononm-L. 
the  name  of  Sir  William  Scott?" 

The  seal  of  Courts  of  Admiralty,  being  also  Courts  of  International 
law,  isjudiciallff  taken  notice  of,  without  positive  proof  of  its  authen- 
ticity, by  the  Courts  of  all  Nations, (e) 


[*58]  *CHAPTEK  VII. 

WRITERB  ON  INTERNATIONai  LAW. 

LX.  The  consent  of  nations  is  further  evidenced  by  tbe  conourrent 
testimony  of  great  writers(«)  upon  International  JurisptudeDoe,  The 
works  of  some  of  them  have  become  recitjUised  digests  of  the  principles 
of  the  science  ;  and  to  them  every  civilizud  country  yields  great,  if  not 
implicit  homage. (6) 

(e)  Yeafojt  v.  Fry,  5  Craoeh's  (Amerkaa}  E«p.  o<,5,  .3i,  (Oh.  J.  Marshall)  i 
PJ5C7T  Thompson  v.  Stewart,  3  Conn.  (Amei-icaii)  Rep.  HI;  2  *Kent'3  Commen- 
'-  ■'  tariea,  121,  note.  But  the  rule  is  different  as  to  the  seal  of  other  foreign 
courts:  Delaiield  v.  Hand,  3  Johns.  [American)  Rep.  310;  Desobrey  v.  Lalstte,  3 
Harr.  &  Johns.  (American)  Kep.  192. 

Henry  t.  Adey,  3  Bast  221 :  "  In  an  &ctioa  upon  a  jndgment  obtained  in  the 
Island  of  Grenada,  Uia  plaintiff,  at  the  trial  before  Lord  Ellenborough,  0.  J.,  at 
the  sitticgs  after  last  term  at  Guildhall,  proved  the  handwritiag  of  the  Judge  of 
the  Court  sahaeribed  to  the  instvument  purporting  to  be  the  jadgmeot  of  the 
Coutt,  bnt  conld  not  prove  that  the  seal  affi  d  t  t  w  th  1  f  the  island; 
foe  want  of  which  proof  the  plaintiff  was  t  d       Tl     C      t  a  applica- 

tion to  set  aside  the  nonsuit,  upheld  it. 

e  very  Bensible  remarts  on  th     h     1  b j  M  0  f  1       D  ;  lomatie  do 


la  Ver,  I.  i. 


"  Text  writers  of  authority  showing  wh  t  th  pi  d  ag  f  nations,  or 
the  general  opioioa  respecting  their  natu  al  nda  t  w  11  th  d  f  nitions  and 
modifications  introduced  by  general  conse  t     a     pi       1  as  th  J  branch  of 

InternationalLawbyWheaton,— El.  ofint  Law,      1      p  59 

(fi)  The  English  Courts  of  Common  Law,  and  English  commentators  upon  that 
law,  both  in  cases  of  public  and  private  International  Law,  have  been  in  the  habit 
of  referring  to  other  works  of  these  foreign  authors,  as  contMuing  evidence  of  the 
law  to  be  administered  in  Bi^land :  e.  g.  see  Comyn's  Digest,  tit.  Amhaasador, 
where  Grotius  is  cited.  See  the  authorities  cited  by  Lord  Mansfield  in  the  oases 
relating  to  ambflaaadorlal  privilegeE,  mentioned  in  a  later  part  of  this  work ;  and 
see  the  whole  part  of  this  work  on  Comity,  or  Private  International  Law.  Lord 
Mansfield,  in  fact,  bnilt  up  the  fabric  of  Eoglish  Commercial  Law  upon  the  foun- 
dation of  the  principles  oontdned  in  the  works  of  foreign  jurists.    la  the  Admi- 
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"When  f  i  TV  f  L  m  t  1  iv  k  h  d  1  b  1 1  ttl  3  Ij  () 
from  any  p    d  th        tl  wh   b     h      L  r    fiQ  T 

himself.     Alb      u    G    t  h     A  th      D    k       d  "^  h  d         L        J 

deed  left  h  a  n  t  1  f  wh  b  b  f  Uy  1  d  h  If  w  11  f 
tbe  kbou       f  p  bl      t   1  k     \.j  1        d  1  d    f  th  m     t  t 

oa  tbo  Oi    1      d  C  L  w     1    t  b     m  y  b     Im    t       1  t    li        1 

self  laid  th  f  nd  t  n  f  th  t  t  p  11  fit  t  1  L  w— th 
authority    fltntnlJ      t       H      wnbk  ftbfi        t 

barriisrs  yt  tdlyCI  Idmgntbl  m  and  tb  w  k  f 
Bome  subs  [  t  w  t  np  b  th  m  ub]  t  h  1  X  d  th 
honour  of!      gth       ptntowhhtnh  f        g 

meut  to  j     t  fy  th  ts       f    t  fy  tb        1    m        Th  y  d     1  w  tb 

the  modifications  that  reason  and  usage  apply,  admitted  umpires  in  In- 
ternational disputea;  and  this  fact  has  greatly  contributed,  and  still  doea 
contribute,  to  clothe  the  Law  of  Nations,  more  and  more,  with  the  pre- 
cision and  certiunty  of  positive  and  municipal  law. 

The  value  ascribed  to  tbe  opinion((?)  of  each  writer,  in  the  event  of 
there  being  a,  difference  between  them,  ia  a  point  upon  which  it  is  impos- 
sible to  lay  down  a  precise  rule;  but  among  the  criteria  of  it  will  be  the 
length  of  time  by  which  it  is,  ii  it  weie,  consecrated,  the  period  when  it 
was  expresaed,  the  reasoning  upon  which  it  rests,  the  usage  by  which  it 
has  been  amoe  •strengthened,  <tnd  to  tbe  piovioua  existence  of  which  it 
testifies,  (f) 

*Wben,  on  the  other  hind,  their  authoiity,  in  the  absence  of  |-  ^„.  -, 
any  contrary  usagi,  oi  convention  may  be  safely  said  to  be  bind-  <-  J 
ing  upon  all  nations :  "  All  writers  upon  tbe  Law  of  Nations  unanimously 
acknowledge  it,"  is  not  the  least  of  Lord  StowoU's  arguments  for  the 
belligerent's  right  of  search. (_/") 

"In  eases  where  the  principal  jurists  agree,  the  presumption  will  be 
very  great  in  favour  of  the  solidity  of  their  maxims  :  and  no  civilized 
nation  that  does  not  arrogantly  set  all  ordinary  law  and  justice  at  defi- 

ralty  and  Bcelesii^tical  Oom'ta,  these  works  had  been  always  referrod  to  aa  antho- 
rilies.  It  is  117  these  conrts  indeed,  and  the  practitioners  therein,  that  the  study  of 
Civil  and  International  Law  was  alone  preserred  from  perishing  in  these  islands : 
the  seed  was  sosvn  and  kept  alive  in  them,  which  subBequeDtly  bore  fruit  of  which 
try  need  be  t^hamed. — See  Preface,  by  Dr.  Phillimote,  to  Sir  G,  Lee'a 
Kpp    ta 

(  }  r  tii  Prolegomena,  xsiii.,  as  to  the  a«EtKa  scripti  which  he  had. 
fe  1  nt  autem  gentium  EeQlentJai  da  eo  quod  inter  illos  justem  esse  debent 
tr  pi  modo  manifestari  moribns  scilicet  et  uan,  pactis  et  fcedecibus,  et  tacit& 
app  bat  one  juris  regularnm  a  prndentibus  es  ipsis  rernm  causis  per  interpreta- 
t  m  t  per  rationem  deductarnm." — Wainkoanig,  Doctrina  Juris  Philosophica 
Aph      mis  Distincta  (a  most  valuable  little  wori,)  s.  146,  p.  190. 

(1?)  N  rule  of  International  Law  exists  like  that  of  the  Imperial  Law  of  Rome, 
wh  h,  d  ided  that  the  opinions  of  Papimanus,  Paulus,  Gdus,  Tllpianaa,  and  Mo- 
d  na  Bhould  have  the  force  of  law ;  that,  in  points  where  they  differed,  the 
p  n  n  f  the  majority,  and,  where  they  were  equally  divided,  the  side  on  which 
Pap  a  ns  was  found,  should  prevail. — Th.  God.  i,  4,  De  Responais  Pmdeutnni 
L.  an. ;  lb.  is.  3,  L.  ua.  Pr.  de  Sent.  Pass. ;  Cod.  is.  61, 13  de  Sent  Pass. ;  MuMen- 
brucb,  Doetc.  Pand.  Pr.  s.  8. 

(e)  Vattel  cited  "  as  a  witness  as  well  as  a  lawyer."— The  Maria,  I  Ecb.  Adm. 
Rep.  p.  363.     See  the  case  generally  on  this  point. 

(/)  The  Maria,  1  Eob.  Adm.  Rep.  p.  360. 
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auee  will  venture  to  disregard  tlie  uniform  sense  of  tlie  eatabliahed  writers 
of  InfcerDational  iaw."(fl') 

And  how  greit  is  the  alvintag  of  thia  that  a  controvc  sy  !  ntwe  a 
France  and  Englind  shouH  be  capallo  of  hoing  refoned  ti  jimciplea 
laid  down  hy  an  irbitiatoi  who  existed  long  bofoie  the  disunion  aio  o 
and  whom  it  is  impcaaible  to  accuse  of  paitialityl  This  remark  anp 
poses  the  reference  made  to  i  neutral  jurist  belonging  to  neither  Loun 
try;  but  the  advintage  is  not  so  limitcl — it  may  be  that  the  authoiities 
belonging  to  the  vety  countiy  which  is  nrging  a  demand  will  be  touud 
to  pronounce  igainst  it 

If  the  author  ty  of  Zouch  of  Lee  of  Jlansfiell  and  above  all  f 
Stowell,  be  agianst  the  demand  of  England — if  Vilin,  Domit  lolliiei 
and  Vattal(/()  be  opposed  to  the  pretcnsi  ni  of  ^r^DC^. — if  Ixiotius  and 
Bynkcrshoek  confute  the  claim  of  Holhnl — PufFendorfi'(  J  thit  of  '^we 
P^n, -.don — if  *Heineociu''  Leibnitz  an!  Wolfi  aiiay  themi^elves 
L  J  against  Grermany — if  Story,  Whcaton,  and  Kent  condemn  the 
act  of  America,  it  oannot  be  supposed  (escept,  indeed,  in  the  particular 
epoch  of  a  devolution,  when  all  regard  to  law  is  trampled  underfoot) 
that  the  argummtum  ad  pafriam  would  not  prevail— at  all  events,  it 
cannot  be  doubted  that  it  ought  to  prevail,  and  should  the  country  rely- 
ing upon  such  authority  be  compelled  to  resoit  to  arms,  that  the  guilt  of 
the  war  would  rest  upon  the  antagonist  refusing  to  be  bound  by  it. 

It  is  with  reference  to  the  authority  of  jurists  that  we  find  Lord  Sto- 
well using  such  expressions  as  these  :  "It  is  the  necessary  consequence 
acknowledged  in  all  books."  "  Tho  institution  (i.  e.  of  a  particular  state 
with  respect  to  a  matter  of  tho  Law  of  Nations)  must  conform  to  the 
text  law,  and  likewise  to  the  constant  usage  upon  this  matter;"  and 
again,  "  all  writers  upon  the  Law  of  Nations  unanimously  acknowledge 
it,  without  the  exception  of  even  Hubner  himself,  the  great  champion  of 
neutral  privileges." 

And  Lord  Mansfield,  deciding  a  case  in  which  the  privileges  of  the 
attendant  of  an  ambassador  were  concerned,  said — "  I  remember,  in  a 
case  before  Lord  Talbot,  of  Burvot  v.  Barbut,  upon  a  motion  to  discharge 
the  defendant  (who  was  in  execution  for  not  performing  a  decree)  '  be- 
cause he  was  agent  of  commerce,  commissioned  by  the  king  of  Prussia, 
and  received  here  as  such,'  the  matter  was  very  elaborately  argued  at  the 
bar,  and  a  solemn,  deliberate  opinion  given  by  the  court.  These  ques- 
tions arose  and  were  discussed ;  '  Whether  a  minister  could,  by  any  act 

(g)  Kent's  Oommentaries,  vol.  i.  p.  19. 

(A)  "  I  stand  witli  CDafidence  apon  all  fair  principles  of  reason — upon  tUe  dis- 
tinct authority  of  Vattel — upon  tlie  Instiiutea  of  other  great  maritime  conntrias  as 
well  a  those  of  our  own  countries — when  I  venture  to  lay  it  down  that,  by  the 
Law  of  Nations,"  &c.— The  Maria,  3  Rob.  Adm.  Rep.  p.  369  (Lord  Stowell,) 

(j)  So,  in  the  case  of  the  Swedish  oobtoj,  Lord  Stowell  said :  "  If  authority  is 
reijuired,  I  have  authority — and  not  the  less  weighty  in  this  question  for  being 
Swedish  anthoritj ;  I  mean  the  opinion  of  that  distiognished  person — one  of  the 
most  diatinguished  which  that  country  (fertile  as  it  has  been  of  eminent  men)  haa 
over  produced — I  mean  Baron  PuffendocEf.  ...  In  the  opinion,  then  of  this  wise 
and  virtuous  Swede  .  .  .  his  words  are  memorable.  I  do  not  overrate  tlieir 
importance  when  I  pronounce  them  to  be  well  entitled  to  the  attention  of  his 
conntiy," 
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or  acts,  waive  tis  priyiloge  ?' — '  whether  hoing  a  tratler  was  any  ohjec- 
tion  against  allowing  privilego  to  a  minister  personally  ?'— -'  whether  an 
agent  of  commerce,  or  even  a  consul,  was  entitled  to  the  privileges  of  a 
public  miaister  ?' — '  what  was  *the  rule  of  decision  ?'  Lord  Tal-  ■-  ^„n  ^ 
hot  declared  a  clear  opinion,  'That  the  Law  of  Nations,  in  its  L  J 
ftill  extent,  was  part  of  the  law  of  England;'  'that  the  Act  of  Parlia- 
ment was  declaratory,  and  occasioned  by  a  particular  incident  j'  'that 
the  Law  of  Nations  was  to  be  collected  from  the  practice  of  different 
nations,  and  the  authority  of  writers/  Accordingly,  he  argued  and  de- 
termined from  such  instances,  and  the  authority  of  Grotius,  Barheyrac, 
Bynkershoek,  Wiqnefort,  &c.,  there  being  no  English  writer  of  eminence 
upon  the  subject.(A) 

In  truth,  a  reverence  for  the  opinions  of  accredited  writers  upon  Pub- 
lic and  International  Law  has  been  a  distinguishing  characteristic  of 
Statesmen  in  all  countries,  and  perhaps  espooially  of  those  who  have 
deserved  that  appellaiioa  in  this  hingdom. 

It  has  been  felt,  and  eloquently  espressed  by  them,  that  though  these 
writers  were  not  infallible,  nevertheless,  "  the  methodized  reasonings  of 
the  great  publicists  and  jurists  formed  the  digest  and  jurisprudence  of 
the  Christian  world ;"  that  their  works  contained  principles  which  in- 
fluenced every  state,  and  constituted  the  permanent  and  embodied  voice 
of  all  civilJBed  communities;  and  that  upon  their  decisions  depended  one 
of  the  best  securities  for  the  observance  and  preservation  of  right  in  the 
society  of  nations. 

Sir  James  Mackintosh,  in  his  speech  on  the  annexation  of  Genoa  to 
the  kingdom  of  Sardinia,  touched  upon  this  important  subject,  in  the 
following  well'Weighed  and  emphatic  terms  :  *'  It  is  not  my  disposition 
to  overrate  the  authority  of  this  class  of  writers,  or  to  consider  authority 
in  any  case  as  a  substitute  for  reason.  But  these  eminent  writers  were, 
at  least,  necessarily  impartial.  Their  weight,  as  bearing  testimony  to 
general  sentiment  and  civilized  usage,  receives  a  new  accession  from 
every  statesman  who  appeals  to  their  *writiii^,  and  from  every  j-  ^ao  -i 
year  in  which  no  contrary  practice  is  established,  or  hostile  prin-  L  ^ 
ciples  avowed.  Their  works  are  thus  attested  by  successive  generations 
to  be  records  of  the  customs  of  the  best  times,  and  depositories  of  the 
deliberate  and  permanent  judgments  of  the  more  enlightened  part  of 
mankind.  Add  to  this,  that  their  authority  is  usually  invoked  by  the 
feeble,  and  despised  by  those  who  are  strong  enough  to  need  no  aid  from 
moral  sentiment,  and  to  bid  defiance  to  justice.  I  have  never  heard 
their  principles  questioned,  but  by  those  whose  flagitious  policy  they  had 
by  anticipation  oondemned."{^ 

In  the  same  spirit  Cicero  had  long  ago  observed :  "  Qui  peritis  non 
putat  esse  obtemperandura,  non  homines  Icedit  sed  leges  ac  jura  labe- 
faetat."(m) 

(i)  Tcicinet  and  Otbevs  t.  Batli,  Peach  and  Otliers  y.  Same,  3  Burrows's  Eep. 
1480. 
Burke's  Work,  toI.  liii.  p,  23B,  Letters  on  a  Reg^cido  Peace. 
(I)  The  MiacBllaneoue  Vorfca  of  Sir  J.  Mackintoah,  ¥0L  iil.  p.  342. 
(m)  Oicero,  pro  CceeinJl,  ga.  23 — 25. 
Suarezfias  the  following  remarks  coneerning  whatha  designates  the  dociriaalis 
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[*64]  *CHAPTEE,    VIII. 

RECAPIiriLATrON   OF  SII17RCEb    Or  JHilBNATIONAL  LAW. 

Toe  sources,  then,  from  wliicli  la tei national  Jurisprudenoe  is  derived, 
are  these : — 

1.  The  Divine  Law,  in  hoth  its  bianoheh — namely  :  The  principles  of 
Eternal  Justice  implanted  by  God  m  all  moral  and  social  creatures,  of 
which  nations  are  the  aggregate,  and  of  which  governments  aro  the  In- 
ternational Organs — 

2.  The  Revealed  Will  of  Grod,  enfoioing  and  extending  these  pi-inci- 
ples  of  Natural  Justice. 

3.  Beaaouj  which  governs  the  application  of  these  principles  to  par- 
ticular ci^es,  itself  guided  and  fortified  by  a  constant  reference  to  analo- 
gous eases  and  to  the  "  written  reason"  embodied  in  the  test  of  the  Roman 
Law,  and  in  the  works  of  Commentators  thereupon. 

4.  The  vmiversal  consent  of  nations,  both  as  expressed  (1)  by  positive 
compact  or  treaty,  and  (2j  as  implied  by  usage,  custom,  and  practice : 
such  usage,  cnstoiu,  and  practice  being  evidenced  in  various  ways — by 
precedents  recorded  in  History,  by  being  embodied  and  recorded  in 
Treaties;  in  public  documents  of  States;  in  the  Marine  Ordinances  of 
Statei  ■  in  the  decisions  of  International  Tribunals;  in  the  works  of  emi- 
nent w  p      I  t    n  t   nal  Jurisprudence. 

LXI  It  m  y  b  w  11  to  llustrate  by  an  example  the  practical  appli- 
eat  f  th     p        pi       f  International  Law  derived  from  the  sources 

wh    h  h       ha        m      t  1  in  the  preceding  pages. 

I    1  39  th     Emp  f  China  seized  the  opium  of  certain  British 

meht  tCta  Kp  ration  was  demanded  by  GEreat  Britain,  and 
on  th  f  1  f  t  w  f  llowed  between  the  two  countries.  Peace 
r»f!    -lb  d      nd  th    reparation  promised,  a  question  arose,  Whe- 

L        J  th  d  Dg  t    the  principles  of  International  Law,  the  mea- 

Bur  f  p  t  n  wh  I  ne  government  ought  to  demand  of  another 
for  th    f      bl  f  th    property  of  its  subjects  with  the  cost  pvice 

of  th    p    p    ty         t    m    ^eijWce  at  the  place  of  seizure? 

This  eunous  and  important  question  between  a  Christian  and  civilized 
Heathen  nation  ralght  have  been  impartially  answered  by  a  reference  to 
the  principles  of  the  Eoman  Law,  and  to  the  commentaries  of  foreign 
jurists,  aided  by  the  analogy  derived  from  similar  cases  adjudicated  upon 
between  subject  and  subject,  both  iu  England  and  other  countries.  The 
decision  which  these  authorities  pronounced  would  have  furnished  no  un- 

interprelaUo  of  Laws ;  "  De  !i(Lo  igitnr  iiiterpretatione  oertum  est,  non  habere  vim 
legie,  quia  non  procedit  i,  potestate  jnriEdictiooifl,  sed  b,  Boientifi,  etjudiciopcuden- 
tnm  ;  et  ideo  dicimns  per  ee  non  indncere  obligatioilem.  Quia  ver6  in  omni  arte 
J!idic[um  peritorumin  illamagnamiudncit  probabilitatem,  idea  etiam  in  haclegnm 
hnmanatutti  interpretation e  lisec  doctrinalis  intecpretatio  magnnm  liabet  authori- 
tatis  pondua.  In  quo  varii  gtadns  ease  poBsnnt;  nam  si  in  alicojna  legie  intelli- 
gentiii  omues  interpreles  oonveniant,  faciunt  liumanam  certitndinem,  et  regnlariter 
loquendo,  etiam  indncunt  obligationemserTaBdUegem,  etnteudiillSinpraai  jnsta 
talem  interpretationem." — De  Legibug,  lib.  vi. 
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c  of  the  Todross  due  from  the  Chinese  goverDment  to  tho  sub- 
jects of  Great  Britain. 

The  olaima  of  the  British  government  on  behalf  of  her  merchant  sub- 
jects might  have  been  supported  by  the  following  arguments :  First,  the 
obligations  which  the  Chinese  Government  would  have  incurred  if  they 
had  simply  constituted  themselves  the  purchasers  of  the  opium,  aad  de- 
ferred the  payment  till  the  period  of  the  treaty;  and,  Seoondly,  the  obli- 
gations which  they  incurred  hy  the  act  of  violence,  and  the  character  of 
wrong-doers  with  which  that  act  clothed  them. 

As  to  the  first  point,  then — that  is  to  say,  let  the  Chinese  lie  consi- 
dered simply  as  debtors,  who  had  delayed  the  fulfilment  of  their  contract 
till  the  price  of  the  article  had  fallen  in  the  market.  Perhaps  the  por- 
tion of  the  Roman  Law  which,  on  account  of  its  acknowledged  wisdom 
snd  equity,  is  most  generally  incorporated  into  the  municipal  codes  of 
Europe  is  that  which  relates  to  obligations.  One  of  the  most  celebrated 
expounders  of  this  branch  of  Jurisprudence  is  Pothier.  In  the  third 
article  of  tKe  second  chapter,  and  first  part  of  his  Treatise,  he  considers 
"des  dommages,  et  interets  reaultans,  aoit  de  I'inexeeution  des  obliga- 
tions, soit  dv,  retard  apportd  a  leur  execution."  And  he  begins  by  de- 
fining his  subject  thus :  "On  appelle  dommaffes  et  intir^ls,  la  perte  que 
quelqu'un  a  faite,  et  le  gain  qu'il  a  manque  de  faire  :  *c'est  la  ^  ^„o  „ 
definition  qu'en  donne  la  ]oi(13  Pf.  Rat,  rem  hah.) — Qua/ntHm,  L  J 
me&  interfwit  id  eat  quantum  miht  ahest,  qnantkmque  lucran  potm." 
The  result  of  his  examination  of  this  law  is,  that  in  all  cases,  even  where 
the  debtor  is  guilty  of  no  bad  faith,  he  shall  be  compelled  to  idemnify 
the  creditor  both  for  the  actual  loss  whicli  he  has  sustained,  and  for  the 
gain  which  it  may  reasonably  be  supposed  that  he  would  have  made,  had 
he  not  been  impeded  by  his  engagement.  In  oases  of  bad  faith,  the  rule 
is  much  more  severe. 

A  particular  kind  of  action  was  known  to  the  Roman  Law,  in  cases 
where  tie  price  or  value  of  a  thing  in  whieli  one  person  was  indebted  to 
another  was  sought  in  lieu  of  the  thing  itself,  payment  of  which  had 
been  delayed.  The  action  was  called,  for  an  antiquated  reason  which 
need  not  be  discussed,  Condiciio  iriticaria;[a)  and  it  is  most  learnedly 
treated  by  J,  Voet,  who  says,  it  is  necessary  to  consider,  first,  whether 
the  value  of  the  thing  is  the  principal  object  of  the  suit,  or  whether  the 
thing  itself  be  the  principal  object,  and  the  value  only  the  neoessaiy 
substitute,  under  the  circumstances.  If  it  be  the  value  of  the  thing,  if 
the  price  was  to  be  piud  in  money,  the  law,  he  says,  is  clear — the  sum 
due  is  to  he  measured  by  the  value  of  the  article  at  the  time  when  the 
obligation  was  first  contracted,  not  at  the  time  when  the  payment  was 
enforced. (Z>)  If  the  thing  itself  be  the  principal  object  of  the  sait,  its 
value  should  be  estimated,  either  by  that  which  it  was  worth  at  the  time 
of  beginning  the  suit  [litis  contestaiio),  or  at  the  time  the  sentence  was 

(a)  Dig.  de  Condic.  Tritic.  siii.  iii.  1. 

(5)  "  Neqne  aliam  contrabentes  videri  poaaunt  aistiiaatioiiem  adeoqua  qnantita- 
tem  pecuniai'iam  reapeaisse,  quam  ((uie  fuit  eo  tempore,  quo  priniitns  obligatio 
nascebatur,  aive  bocEC  fidei  Eive  Btrioti  juris  uegotium  sit." — Voet,  ad  Paud.  I.  siii. 
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pronounced  (condemnationis  lem^s);  prOYided  always  that  no  delay  Jias 
teen  caused  iy  the  ^a/rty  affainst  vtkom  the  suit  is  brouglu,  because  then 
"dubium  non  est,  qum  frustratio  moratori,  et  non  alteri  obesse  debeat; 
ac  propterea,  si  inter  moram  et  litem  eontestatam  remve,  jadieatam  res 
r*fi7"1  P^'^''^  yaluerit,  quam  *ipso  litis  contestatfe  vel  condemnationis 
L  J  momento,  reua  in  id,  quanti  res  plarimi  fuit,  a  tempore  morse  ad 
tempus  litis  contcatatEB,  in  stricti  juris,  aut  rei  judicatee  in  bona!  fidei  ju- 
diciis,  damnandus  foret." 

There  can  be  no  doubt  that  the  Chinaae  Government  was  the 
"Morator"  in  this  case,  or  that,  according  to  tbe  masim  of  jurispru- 
dence which  has  been  cited,  it  ought  to  have  been  condemned  iu  tho 
costs  of  the  opium  at  ffie  time  it  became  possessed  of  that  article,  unless, 
between  that  period  and  the  period  of  restitution,  the  opium  had  become 
of  greater  value;  for  the  only  doubt  raised  by  Voet  is,  whether  in  cases 
of  honajides,  the  augmented  price  should  be  duo. 

Again,  from  the  time  of  the  seizure,  tho  Chinese  Government  became 
the  Emptor;  and  whatever  depreciation  of  price  happened  in  the  interim 
betwixt  that  time  and  the  treaty,  enured  to  the  detriment  of  the  pur- 
chasers,  no  maxim  being  clearer  than  "perieulum  rei  venditse  ad  cmptorem 
Btatim  pertinet."(c) 

Again,  let  the  Chinese  government  be  considered,  not  as  the  actual 
purchasers,  but  as  securities  for  the  payment  of  the  money,  and  let  the 
question  be  tried  by  the  principle  of  Commercial,  which  is  quad  Inter- 
national Jurisprudence.  What  is  tho  value  in  which  the  insurer  )s 
hound  to  indemnify  the  insured — that  of  the  goods  at  the  time  of  their 
loss,  or  that  of  their  invoice  price?  Emerigon,  no  light  authority,  is 
clear  upon  this  point.  He  says,(rf)  adopting  the  language  of  other  writers, 
"En  fait  de  pret  a  la  Grosse  et  d' Assurance,  on  ne  fait  point  attention 
S  la  valour  dea  effets  au  temps  de  leur  perte;  mats  seulemmt  u  ce  (ju'iU 
valoimt  mi  temps  de  lew  chargement."  So  the  English  law  adopts  the 
original  value  of  the  goods  as  the  basis  of  the  calcuktion  of  the  amount 
in  which  the  partial  loss  of  the  insured  is  to  be  indemnified  by  the  in- 
surer, (e) 

„„^  Secondly,  as  to  the  obligations  which  the  Chinese  Government 
L  J  ^incurred  by  its  act  of  violence,  and  by  the  character  of  a  wrong- 
doer with  which  it  thereby  clothed  itself;  and  if  the  language  and  spirit 
of  Roman  Jurisprudence  was  n  favo  r  f  the  la  m  f  tl  e  p  n  owue  b 
against  the  Chinese  Government  c  ns  le  ed  s  s  n  pie  d  It  r  o  as 
securities  for  debtors,  infinitely  noro  w  a  t  n  th  r  favour  a^i  n  t  that 
government  treated  as  wrong-doe  s 

And,  first,  as  to  the  Civil  Law  wh  oh  thro  ghout  that  chapter  De 
obligationibus  quje  ex  delicto  nascuntur  teems  w  th  ■analog  e  and  those 
of  great  force  and  directly  bearing  upon  this  subject. 

When  a  party,  wrongfully  deprived,  was  reinstated  in  his  property  by 
the  well-known  decree  of  the  Prsetor,  the  "restitutio  in  integrum" — the 
law  said,  "Sive  quid  amiaerit  eive  hicratus  non  sit,  restitutio  facienda 
est,  eljamsi  non  ex  bonis  quid  amissum  sit;"  and  in  oases  of  theft,  where 
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t  le  seiiteucB  it=torcd  with  lieavj  daiaages  the  stolen  property,  it  also 
proyidt,  1  for  the  value  of  the  propei  ty  where  it  could  not  be  so  restored 
— "setitiinatiuno  relati  in  :d  tempua  quo  furtum  faotnm  est."(/) 

So  by  the  "Lex  Aquiln, '  where  there  had  heen  "damnum  injuria 
ditum,  in  GinsequonCL  of  wliich  the  thing  had  diminished  ia  value,  the 
meiauro  of  lertitutiou  wis  "quanti  ea  res  in  anno  plurimifuU  taatum 
domino  dire  damnetur,  ( /)  and  again  it  ia  said,  "placet  ad  id  tempus 
speetandum  qito  > (•!  ■anqaw. plunmi /uit." (Ii\ 

So  Puthici,  in  the  ohdptoi  already  cited,  after  stating  the  mitigating 
circumstances  attaching  to  transactions  of  bmia  fides,  ohserves,(i)  "Les 
principes  que  nous  avons  etahlis  jusqu'a  present  n'ont  pas  lieu,  loraque 
c'est  le  dol  de  mon  dehiteur  qui  a  donne  lieu  a  mea  dommages  et  interets. 
En  ce  cas  le  debiteur  est  tenu  indistinetement  de  tous  les  *dom-  r*fQ-| 
mages  et  interets  que  j'ai  soufferts,  ausquels  son  dol  a  donne  <-  J 
lieu,  non-seulcmeat  de  oeux  que  j'ai  souflerts  par  rapport  a  la  chose  qui 
a  fait  I'objet  du  eontrat,  proctor  rem  ipsam,  mais  de  tons  lea  dommagea 
et  interets  que  j'm  soufferts  par  rapport  3,  raes  autrea  bieas,  sans  qa'il  y 
ait  lieu  de  diatinguer  et  de  discutet  eo  ee  oas,  si  le  d6biteur  doit  etre 
cense  s'y  §tre  soumis;  oar  celui  qui  oommet  un  dol  s'oblige,  veUt,  noUt, 
a  la  reparation  de  towt  le  tort  que  oe  dol  caasera." 

Grotiu3,(y)  in  that  chapter  of  his  work  which  treats  "De  damno  in- 
jnria  dato,  et  de  ohligationibas  quse  ex  delicto  nascuntur,"  fully  adopta 
these  maxims  of  the  civil  law. 

To  the  same  effect  are  the  instances  cited  by  Sir  John  Davis,(7r;)  in  a 
very  curious  case,  called  "Le  case  do  mixt  moneys."  In  that  case  the 
.  Engliali  Privy  Council, (J)  assisted  by  the  Judges,  seem  to  have  said,  that 
if  a  man,  upon  marriage,  receives  £1000  as  a  portion  with  his  wife,  ptdd 
in  silver  money,  and  the  marriage  is  dhaohai  causS.  preconfraei^s,  so 
that  the  portion  is  to  be  restored,  it  must  be  restored  in  equal  good  silver 
money,  though  the  state  shall  have  depreciated  the  currency  in  the  mean- 
timo;{ni\  so  if  a  man  recover  £100  damages,  and  he  levies  that  in  good 
silver  money,  and  that  judgment  is  afterwards  reversed,  by  which  the 
party  is  put  to  lestore  bick  all  he  has  lecened  the  ludgment  cieditor 
cannot  libei  ate  himself  by  merely  restoring  ilOO  in  the  debased  currtney 
of  the  time,  but  he  must  give  the  very  same  currency  that  he  hid  re 
ceived 

To  the  same,  or  even  ti  a  stronger  efleot  weri.  the  deoitions  of  Lnrd 
Stowell(j)  m  restoring  captuitd  ve^seK  whi&h  had  been  conderani-d  li/ 
tlltgaUff  constituted  Courta  m  the  TV  est  Indies  The  ship  and  cirgo 
weie  directed  to  be  re^tired  m  value,  and  on  reference  being  maie  to 
the  registrar  and  'merchants,  they  took  the  mvon  e  pricei,  as  the  p  (.^a-i 
measure  of  the  value,  allowing  upon  it  fen  per  i.ent    piofit    L        J 

{/)  Dig  deltotiB  ilvu  t  2   51  Inst  it  t    i   (DeLcgeA      I     | 

(g)  Dig  hb  IX  tit  H  33 

(A)  Dg  lib  sm  tit  1  8   1     De  Cond  ctio  le  F  rtiv.  (     L         p  "2 

M  De  J  B  etP  lib  u  o  xyu  (*)  b  r  Joh    DivE'iKepoit    p     7 

Tl)  Km  pp  Privy  Council  Kep  vol  u  p  21) 

(b)  Conf  Burke  Thoughis  on  tbe  Tiench  Rerolat  oi  v  211 

{«)  The  Lucy,  3  BobmsoD  a  Adm.  Eep.  p.  208. 

July,  1854.— 7 
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falls  due,  but  it  is  the  case  of  a  wrong-doer,  who  nvast  undo,  and  com- 
pletely undo,  the  wronffful  act  he  has  done:  and  if  he  has  receiyod  tte 
asaignats  at  the  value  of  50d.,  he  does  uot  make  eompenaation  by  return- 
ing an  assignat  wliich  is  only  worth  SOcf. — he  m.-ust  make  -op  the  differ- 
ence between  the  value  of  the  asngnat  at  different  periods.  *  *  *  * 
If  the  act  is  to  he  undone,  it  mast  be  completely  undone,  and  the  party 
is  to  he  restored  to  the  situation  in  which  he  was  at  the  time  the  act  to 
be  undone  took  place." 

If  in  thg  case  of  the  British  merohanta  and  the  Chinese  government, 
the  treatj  had  not  specified  the  sum  of  six  millions  for  the  compensation, 
but  merely  promised  in  general  terms  to  restore  the  value  of  the  opium 
seized — then  the  principles  of  International  Law  whicli  goveru  the  con- 
struction of  treaties,(2]  would  have  entitled  the  original  possessors  of  the 
opium  to  demand  the  most  favourable  interpretation  which  could  be  put 
upon  the  term  "  value."(;-) 

The  conolusion  then  to  which  we  are  led  with  reapeot  to  the  case  which 
has  been  discussed,  from  the  application  of  the  principles  of  International 

(o)  The  Lncy,  3  Robinson's  Aflm.  Rep.  p.  310. 

(p)  Knapp,  Privy  Council  Eep.  p,  19, 

(g)  GroUns,  lib.  ii.  c.  xiv.  (r)  Vattel,  t.  ii.  p.  33. 
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Law  (ler  vel  i  om  all  tLe  ■^Duii.e'i  whict  iwe  been  euiimerate!  is  this 
That  the  Britiah  govern  nent  would  have  lieen  justified  by  t[ie  kw  of 
nations  m  demanlng  the  cost  jrioe  of  the  opmm  from  the  Chinese 
government  cvon  if  the  de(  reciation  in  value  of  that  aiticle  at  the  time 
of  the  conolus  on  of  the  tieity  hal  been  the  reiult  of  the  usual  fluctua 
tion?  of  commeiLe  Iti8ob\ioui  that  this  c  nclusion  applied  ■with  in 
cieased  force  to  a  i,ase  when-  tho  d  m  n  ahed  vahe  waa  one  of  the  conse 
quonces  ot  the  wionfful  acts    f  that  gnanmcnt  itt,elt 


*CHAPTEE    IX.  [*72] 

4T   TIIERE  IS   NO   LAW   BECAUSE   NO   SUPERIOR. 

LXII.  It  is  Bomotimes  said  that  there  can  be  no  law  between  nations 
because  they  acknowledge  no  common  superior  authority,  no  international 
executive  capable  of  enforcing  the  precepts  of  International  Law.  This 
objection  admits  of  various  answers:  First,  it  is  a  matter  of  fact  that 
states  and  nations  recognize  the  existence  and  independence  of  eaeh 
other;  and  out  of  a  recognized  society  of  nations,  as  out  of  a  society  of 
individoals,  Law  must  necessarily  spring.  The  common  rules  of  right 
approved  by  nations  as  regulating  their  intercourse  are  of  themselves,  as 
has  been  shown,  such  a  law.  Secondly,  the  contrary  position  eonfounds 
two  distinct  things ;  namely,  the  physical  sanction  which  law  derives 
from  being  enforced  by  superior  power,  and  the  moral  sanction  conferred 
on  it  by  the  fundamental  principle  of  right;  the  error  is  similar  ia  kind 
to  that  which  has  led  jurists  to  divide  moral  obligations  into  perfect  and 
imperfect.  All  moral  obligations  are  equaDy  perfect,  though  the  means 
of  compelling  their  performance  is,  humanly  speaking,  more  or  less  per- 
fect, as  they  more  or  less  fall  under  the  cogniKanoe  of  human  law.fa) 
In  like  manner,  international  justice  would  not  be  tho  less  deserving  of 
that  appellation,  if  the  sanctions  of  it  were  wholly  incapable  of  being 


*How  far  and  by  what  moans  they  are  capable  of  being  exe-  j-  ^„„ .. 
cuted  are  questions  which  have  been  already  alluded  to,  and  •-  J 
which  will  be  more  fully  discussed  in  a  subsequent  portion  of  this  work, 
when  the  international  process  of  enforcing  the  execution  of  Interoational 
justice  by  Negotiatioa,  Treaties,  Reprisals,  or  War  comes  under  oonsldera- 


But,  irrespectively  of  any  such  means  of  enforcement,  the  law  must 
remMn.(6)    God  has  willed  the  society  of  States  as  he  has  willed  the 

(a)  Eant,  lUchtslelire,  3.  54,  req. — Warnkceaig  Bays,  with  mach  force  and  truth, 
"Nonne  ex  motuEl  inter  seee  invicem  agnitione  inter  eas  qntedam  constituitnr  so- 
cietas,  et  probantnr  cotamunes  juEti  regolse  quie  veram  jus  efficiunt  7  miscet  vir 
Bnmmus  (i.  e.  Kant)  juris  sanctionem  cum  justi  notions,  eikque  in  re  parum  aibi 
constana  esse  yidetnr." — Doctriaa  Juris  Pliilosophioa,  s.  14V. 

Brown's  PhUoaopUy  of  the  Humaa  Mind,  vol.  iv.  pp.  396-1-8. 

(6)  Kalteuborn,  Kritik  des  ValkerrBChts,  lias  a  rery  good  chapter  on  this  hoad, 
entitled,  Die  Langaer  dos  VolkerrBohts,  tap.  vi.  p.  306  r  "  Mit  Recht  ucnnt  Slein  ea 
einen  kahlen  aad  tTOsUoseit  Sals,  daa  es  keic  Volkerrecht  geben  solle." — "  Stahi 
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land.(e) 

sTi  n  *Lastly,  it  may  he  observed  on  this  head,  that  the  History  of 
L  J  the  World,  and  especially  of  modern  times,  has  been  but  inen- 
rionsly  and  unprofitably  read  by  him,  who  has  not  perceived  the  certain 
nemesis  which  overtakes  tho  transgressors  of  International  Justice ;  for  to 
take  but  ODe  instance— what  an  "Iliad  of  woes"{/)  did  the  precedent  of 
the  first  partition  of  Poland  open  to  the  kingdoms  who  participated  in 
that  grievous  infraction  of  International  Law  !  The  Roman  law  nobly 
expresses  a  great  moral  truth  in  the  maxim — "  Jurisjurandi  contempta 
religio  satis  Deum  habet  ultorem.'Yj;)  The  commentary  of  a  wise  and 
learned  French  jurist  upon  these  words  is  remarkable,  and  may  not  in- 
aptly close  the  first  part  of  the  work :  "  Paroles  (he  says)  qu'on  pent 
appliquer  egalement  k  toute  infraction  des  Loix  naturelles.  La  justice 
de  I'Anteur  de  ces  Lois  n'est  pas  moins  armee  contre  ceus  qui  les  trans- 
gressent,  que  contre  lea  violateurs  du  serment,  qui  n'ajoute  rien  a  1' obli- 
gation de  les  observer,  ni  3.  la  force  de  nos  engagements,  et  qui  ne  sert 
qu'S,  nous  rappeler  le  souvenir  de  cette  justice  inexorable." fAJ 

(Rechtsphilosophie)  erklart,nioht  allee  Reoht  eei  ewwingl3ar,iinter  Anderemnicht 
das  Volkerreoht.    Wenn  man  aber  nur  riehtiger  und  allgemeiner  Weise  die  Era- 
wingbarteit  als  auBSere  Eealiairbarkeit  auffast,  so  ist  aueh  das  Volkecrecht  erz- 
wiEgbar  au  nennen,"  pp.  307,  309,  o.    ' 
~-  (e)  Bishop  Butler  (Sermon  HI.),  Oa  Human  Nature. 

"  Si  les  Loix  Naturelles  ont  assez  de  force  pour  rfignec  aur  les  Roia  m6me  par  la 
crainte  de  I'auteur  de  ces  Lois,  elles  ue  regtient  pas  moins  entce  les  Bois  on  entre 
lea  difireales  nationii  compar^es  lea  unes  aveo  1^  autrea.  EUea  soot  le  seul  appui 
ordinaire  de  ce  droit  qni  merite  pioprement  le  nom  3e  Droit  des  Gens;  c'est  ^  dire, 
de  celni  qni  a  lieu  de  Royanme  aRoyanme  on  d'Etat  i,  Etat." — Institution  au  Droit 
Pahlic,  sii.  t.  i.  4SE  ;  (Envres  d'Aguesseau. 

(d)  "  According  to  the  general  nsages  of  Earope." — Kent,  Comra.  i.  p.  1. 

ie)  Blactstone's  Commentaries  on  tbe  Laws  of  England,  book  it.  c.  r. 

if)  Bnrke,  Letters  on  a  Eagioide  peace. 

(?)  Cod.  lib.  IT.  t.  i.  3,  De  Reb.  Cred.  et  de  Jurejuraado  (Alexander  Ceverus), 

(h)  D'Aguesseau,  lb.  siv.  t.  i.  p.  500.    See,  too.  p.  482. 

"Aucb  ist  di  Erzwingbarkeit  nict  der  einzige  Cbarakter  des  Rechts,  atich  nicht 
sein  wesentlicliestet — Dleser  besteht  yielmehr  darin,  das  es  Norm  und  Ordanng 
fur  alle  menschlichen  Ganem  verhaltnlsse  in  alien  Spharen  und  Dimensionem  des 
privatan  und  des  Offentlichen  Lebeua,  mitbin  audi  des  socialen  Yerb^tnisaes  der 
Tolker  und  Staaten  nntereinander  also  VSlkerrecht  ist — Der  Zwang  gelit  nnn  aber 
Ton  Gemeinaohaft  als  Boleher  aus — Dies  ist  die  Ordnang  die  Aufreeht  erlialten  wer- 
den  soil — Das  Reclifsleben  ist  das  Gemeinlebcn,  o.  a.  w." — Kaltenbora,  310,  ib. 
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*OIIAPTER    r.  [*75] 


LXIII,  p    p       pnm  bjects  of 

Intcrnation  w  w  hia  juris- 

prudence m  ra  m  ff  property 

both  of  Pr  d  &  g  ''"^s — the 

Eepresenta  S        —  fE,  ,    iUt  medi- 

ately and  i  d  iJ  members,  or  repre- 

sentatives,     p  b       £1  te       U  d  ppellation  of  State 

are  included         h    p  N  li         a  Nation  establish 

a  Colony,  however  distant  that  is  looked  upon  by  the  eye  of  the  Law  as 
a  part  of  the  State,  in  the  same  manner  as  a  province  or  city  belonging 
to  her  ancient  territory ;  and  therefore,  unless  by  the  polioj  of  the  Mother 
State,  or  by  the  provisions  of  Treaty,  a  different  character  has  been  im- 
pressed upon  the  Colony,  tlie  Law  applicable  generally  to  the  territory 
of  the  State  ia  applicable  to  the  Colony  or  Colonies  belonging  to  her: 
all  together  mako  up  one  State,  and  are  to  be  treated  as  one  by  Inter- 
national Law.(o) 

LXIV.  The  question  as  to  the  origin  of  States  belongs  rather  to  the 
province  of  Political  Philosopty  than  of  International  Jurisprudense. 
The  idea  that  any  descendant  of  *Adara  over  existed  in  wtat  has  r-  ^-n  -. 
been  falsely  called  a  state  of  nature,  ttat  is,  out  of  the  soeiety  of  L  -1 
his  fellow-men,  has  been  long  ago  demonstrated  to  be  equally  inconsistent 
■with  reason  and  experience.  The  occasions,  however,  which  led  to  the  first 
formation  of  the  particular  society,  of  which  each  man  is  a  member,  may 
be  of  various  kinds.  That  society  may  have  been  created  by  the  division 
of  a  great  empire  into  several  kingdoms,  whether  by  force  of  arms  or  by 
mutual  consent;  thus  the  empires  of  Alexander,  of  Charlemagne,  and  of 
Charles  V.  were  distributed,  among  their  successors,  into  separate  king- 
doms. It  may  have  been  founded  by  aa  accidental  concourse  of  indi- 
viduals abandoning  another  country,  according  to  the  classical  legend  of 
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Autenor^S)  and  the  atory  of  the  fugitives  from  tte  oppression  of  Attila, 
to  whicli  Venice(c)  was  said  to  owe  her  origin,  or  it  may  have  been 
formed  by  the  separation  of  a  province  from  the  community  of  which  it 
was  formerly  an  integral  part,  and  hy  its  establishment  as  an  independent 
nation. ((?)  la  all  the  foregoing  ways,  "novus  populus  sMiy-wm  nasei- 
[.j,---.  tiir."[e)  The  last  instance  will  he  *more  particularly  considered 
L    ''J  th     p    t     f  fh  k  wh      th    d    t  ■        £  P  'f 

m  d     d 

L\V   B  t  f        1!   p    p  fit 

((wTiM-)mybdfidth        p 
fi    d  te     t    y  (    )*       se(&^  )   b       d  t 

a  mt  blypl  hghhmdmf 

g         da  m     t       1  p     1     t  irnty      d        f    1  11 

p  dthgwth       tl        1  pllfmL       w         d 

p  d    f      t      g     t      11  I  t       tilt        w  th  th      th 

mm      t        f  th    gl  b       It  d  1  p        pi         d         t 

blddw       tthtbhldfth  fhhw  ttg 

th  1 1  t       t       1 L  w  h  th  th   f         h       t  p  w 

f  th  1 1  t  g         m    f(/)   f     St  t    w  th  th      1  ft 

h  b  t    t     th        t    t    f    t    d  th     mp    t  f    t    p     t 

1      fl  th        m  1th     f      tl  E  d  (j 

h  1    1       ht      (j)      U     p  t  t  E  I    Hq  tp     m  Et  t 

(6)  "  Antenor  potmt  medus  eiapsua  aotivia, 

Illjricos  penetrore  eiaaa,  atque  inUma  tatuB 
Begna  Libnruocuiti,  et  fontem  saperare  Ttmari: 


Hie  tamen  ille  urbem  PataTi  eedesqae  locaTJt 
Tenctorum,  et  gmH  nomen  dedit,  atmaque  fisit 
Troia,"—  ^n.  i.  243—249. 

(c)  Gibbon,  Decline  and  Fall  of  tba  Roman  Empire,  toL  ti.  c.  xxst.  119—121. 

(rf)  Vattel,  lib.  i,  0.  XTiii.  s.  20S;  Rutherfortli,  b.  ii.  c.  ii.  s.  5,  p.  1250;  Klnber, 
pt.  i.  c.  i.j  Wheaton's  Elements,  vol.  i.  p.  91. 

(4  Grotius,  lib.  ii.  c.  x.  p.  321. 

"Concilia  ccetusijue hominum  jure  sociattqa^  dmtaies  appoUantQi-."— -Cicero, 
SoniD.  Scip.  ill. 

"  Quid  est  enim  Aifaa  msijwU  soeidaa.^' — De  Rep.  lib.  i.  33. 

"Bat  igitur,  iaijait  Afrioanns,  reapnblioa  res  populi,  populns  autera,  non  oranis 
homiunm  cfstns,  qtior|uo  modo  congregatna,  aed  ccetus,  mnltitadiuisyum  eomenaa 
et  uHUtatia  commsaiione  soeiatus. — lb.  lib.  i.  25. 

"  Consociatio  juris  atqne  imperii." — Grotiua,  De  J",  B.  et  P.  lib.  ii.  c.  is.  3.  8,  p. 
326. 

"  'O  JIxXov  (htti)  TrXSflar  dipitni',  vMeos  svyKixviis 
X^p^ij  0*^  f>?**'  ^  SfipOi  ■  b  y^Ey  yap  i^fi6i  ion  jrXiidos  ci 

Plato,  Ptoclua  in  .Aldb.  lib.  iviii. 

"  'n«ep  yoj)  oiie  U  tod  nxovro;  jrXj(fliij  noXij  yiyirETBi." — Arlst.  Polit.  V.  3,  10. 

"Facultas  ergomoralis  civitatem  gnbernandi,  qufe  potestatia  civilig  vocatanlo 
nonoapari  solet  a  Thuojdide,  tribtis  rebua  deaeribitnr,  onm  civitateio,  qua  vert 
civitas  sit ;  vocat,  airo^o^iav,  airoiume,  aiTorty.!]  (lib.  T.  18),  Euia  atentum  legibua, 
judidis,  magistratibns." — Grotiue,  lib.  i.  c.  ill.  b.  6. 

Grotius  observes  (lib.  ii.  c.  sviii.  s.  2)  most  truly,  "  Qui  autem  esternj  babeudi 
sint,  ita  clar6  expoauit  Tirgiliua  ut  nemo  juriaconsultarum  possit  clsiiius : 
'  Omnem  equidem  sceptris  terram  quse  Ubera  nostris 
DiSBidet,  eifimam  reoc'  "— ^n.  369,  3l0. 

(/)  Vattel,  liv.  i.  c.  i.  s.  4;  "Toutenatioa  qui  ae  gouveine  eIlein6mo  sous  quel- 
que  forme  que  ce  soit,  sana  dSpendanoe  d'aucun  (Stranger,  est  un  Etat  Souverain," 
The  words  "  sana  dfipendance"  are,  it  will  be  seen,  too  las. 

{g)  Judgment  of  Ohief  Justice  Marshall,  in  the  case  of  Tbe  Antilopo,  Wheaton's 


„Google 


JE0T5  OF  INTERNATIONAL  LAW STATES.    !)5 

que  *le  plus  puissaot  royaume,"(A)  Provided  that  r^.jo-i 
the  State  possess  a  Government,  capable  of  securing  at  kome  L  -* 
the  observance  of  rightful  relations  with  other  States,  the  demauda  of 
Intern  ai  ion  al  Law  are  satisfied. 

LXYI.  If  the  foregoing  definition  be  considered  ia  detail,  it  will  be 
found  to  exclude  from  the  legal  category  of  a  State  tlie  following  aggre- 
gates of  indiYiduals:  (1.)  All  bordes  or  hands  of  men  recently  associated 
together,  newly  arrived  at  or  occupying  any  previously  uninhabited  tract 
or  aountrj,  though  it  may  be  possible  that  such  horde  or  band  may,  in 
course  of  timo,  change  its  character,  and  ripen  into  a  body  politic,  and 
have  a  claim  to  be  recognised  as  such.  "Est  autem  oivitas,"  G-rotius 
Bays,(t)  "eoetuspecfectas  liberorum  hominum,  juris  fruendi|Ct  communis 
utilitatis  causa  soeiatusj"  aud  in  another  place,  defining  the  character  of 
sovereignty,  "Summa  autem  ilia  dicitnr  (t  e  poteitas  civilis)  cujua 
actus  alterius  juri  non  subsunt,  ita  ut  alteiius  voluntatis  humanse  arbitrio 

irriti  possint  reddi summ^  poteatatis  eubjectum  commune  est 

civitaa  quam  perfectum  ccetum  esse  supia  discimua  "(?«)  (2.)  All  mi- 
gratory hordes  not  occupying  a  fixed  oi  certain  seat — and  all  associations 
of  men  united  for  the  accomplishment  of  immoial  ends  (sceleris  coiisfl), 
such  OB  piratical  hordes,  although  thoy  may  have  a  fised  abode,  and  cdl 
themselves  by  the  name  of  States.  The  Malay  and  Sooloo  pirates  of 
Borneo  and  the  Eaetern  Archipelago  furnish  an  existing  example  of  such 
BocietieB.(J)  "Populus  autem,"  Cicero  saja,  in  a  definition  copied  by 
most  jurists,  "non  omnis  hominum  coelus,  "guoquo  modo  congregatus, 
sedccetus  multitudinisyMTO  *conienmi  ^%  utilitatis  communions  r*ijQ-| 
Bociatus  ;"{«*)  and  in  another  place,  "Nequeesaetunum  vinculum  L  J 
juris,  neo  consensus  ac  societas  ccetus,  quod  est  popviui."{n'^ 

LXVII.  With  respect  to  societies  united  Boeleris  causd,  the  philoso- 
phers and  jurists  of  antiquity  are  in  perfect  accordance  with  those  of 
modem  times.  All  agree  to  class  such  bodies  amongst  those  of  whose 
corporate  existence  the  law  takes  no  cogniaance  (gwi  civilatem  non  fact- 
untj'j  and  therefore  as  not  entitled  to  any  International  Rights  either  in 
peace  or  War.  The  question  has  generally  been  raised  in  time  of  war 
as  to  when  a  state  should  be  considered  a  legitimate  enemy  (hostis,)  and 
when  as  a  lawless  freebooter  (p»Vatoto(i-o).(o^  It  is  not,  however,  because 
a  nation  commits  a  piratical  act,  or  is  guilty  of  the  violation  of  Interna- 
tional Rights,  that  it  is  to  bo  considered  as  wholly  without  the  pale  of  a 
State.  The  ancient  Greeks,  we  learn  from  Homer  and  Thucydides, 
practised  rapine  and  piracy,  and  considered  these  exploits  rather  glo- 
rious than  shameful.     Tho  Normans,  the  original  discoverers  of  Ame- 

Reporis  (Americaa),  vol.  x.  p.  68 ;  Wheaton's  History  of  the  Modern  Law  of 
Mations,  p,  63  T. 

(A)  Vattel,  Prilim.  b.  18,  Egalite  des  Nations ;  and  s.  19,  "  Par  une  suite  nSces- 
saire  de  cette  ^galit^,  ce  qui  est  pefmis  ^  une  nation  I'est  ansa!  £i  touts  autre,  et  ce 
i[ui  n'ost  pas  petmis  b.  Tune,  n'est  pas  non  plus  a  I'autro." 

(i)  De  J.  B.  et  P.  lib.  i.  o.  i.  b.  14.  (4)  Va.  c.  iii.  s.  7. 

(J)  Setbaaaan  Pirates,  2  Eobineon,  Jua.,  Adm.  Rep.  pp.  354^358 ;  Tbe  llleanon 
Piiatea,  Qneen,  t.  Belohar,  fi  Moore's  Privy  Council  Bep.  pp.  411 — i84. 

(m)  De  Rep.  lib.  i.  35.  (n)  De  Rep.  lib.  iii.  31. 

(oj  GroliuB,  De  J.  B.  et  P.  lib.  ilL  o.  iii.  sa.  1,  3:  "Distinctio  populi,  quamyia 
injuatd  ageatis,  a  piraiis  et  latconibus." 
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riea,  who  swept  the  aeas  with  their  victorioua  gftlliea,  and  sabverted  and 
founded  Iciiigdoma  by  the  prowess  of  their  individual  suhjeots,  dealt,  it 
ia  said  with  the  «hips  which  thoy  enoountered  on  the  hi^h  aea^  as  their 
ltiiitpy[j)Th  tUi       dNm        hw  W 
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treated  them  as  a  nest  of  wasps, (r)  and  unworthy  of  tho  rights  of  civil- 
ized war;  "notwithstanding,"  he  adds,  "this  Tunis  and  Tripoli,  and 
their  sister  Algiers,  do  at  this  day  (though  nests  of  pirates)  obtain  the 
rights  of  legation  :  so  that  now  (though  indeed  pirates,)  yet  having 
acquired  the  reputation  of  a  government,  they  oannot  properly  be 
esteemed  pirates,  but  enemiea."(s)  !Bynkcrshoek,(i)  some  years  after- 
r»S1  1  '^^^^^  espreased  yet  moro  strongly  *tlie  same  opinion.  And 
*-  -I  in  the  year  1801,  Lord  Stowell  fully  adopted  this  position,  and 
asserted  that  the  African  States  had  long  ago  acquired  the  character  of 
established  governments,  with  whom  we  lutve  regular  treaties  acknow- 

(p)  Tbuoyd.  J.  5  :  "  'Oi  yhp  "EXXauee  Ti  jiiXiy  ....  irpiiravrr)  wpd;  Xiwninjr  .  .  .  .  xai 
Bpira?""  .  ■  .  .  oiK  Ixovns  Jdu  tlsxiriiv  ruiroy  roS  Jpyoip,  ^i/wtrif  ii  rs  irni  Si^r^t  jiSXXiii'. — 
Arist.  Pol.  Y.  2,  3;  Horn.  Od.  iii.M;  ix.  262;  Herod,  ii,  152;  iii.  39,47;  Thucyd. 
vi.  4  ;  Appollod.  i.  9,  18.  lAv.  v.  28  :  "  Haudprocul  freto  Siculo  a  piratis  Liptiiea- 
slum  escepti,  devehunter  Liparas.  Mos  erat  oivitatis,  velut  publico  latrocinio  pac- 
tam  priedam  dividere." 

Lord  Clarendon's  account  of  the  Privateers  of  Ostend,  by  whom  ha  was  taken 
prisoner,  pots  them  pretty  much  upon  the  same  level  aa  the  classieal  Freebooters. 
See  Clateudon'a  Life  (8vo  ed.),  p.  208 :  "  All  the  Bhipa,  tliougli  tliey  had  the  king 
of  Spain's  oommisaion,  weretreebootera,  belonging  to  private  owners,  whoobaerved 
no  rules  or  laws  of  naljona."     See,  too,  p.  212. 

ig)  Lib.  iii.  o.  Hi.  3.  2, 
n  "Bugia  ed  Algieri  infami  nidi  di  corsari." — Taaeo. 
s)  Molloy,  3.  4,  p.  33. 
()  "  Qnod  antem  AliiBiicns  Gentilis  (Advoc.  Hispan.  1.  i.  c.  it.  {aliique  eoa  qui 
Barbariin  Afric^Tocantnr,jareFirEitEi.rum  censent,  eteorum  occnpatlone  dominium 
mutarl  negant,  anlifl  ratione  defeudi  potent — Aigerienses,  Tripolitooi,  Tunit&ni, 
Zaleeuaes  pirate  nou :  aunt,  aed  civitates,  qu^  certam  aedem,  atque  ibi  imperium 
et  quibiiseum  habent,  nunc  pan  est  nunc  bellum,  non.  secns  ac  cum  aliis  Gentibus, 
quiqne  propteraa  ceterornm  Pcinoipum  jure  csae  videntnr." — Bynkershoek,  Quiest. 
J.  P.  b.  i.  0.  IT. 


>v  Google 


SUBJECTS    OF     INTERNATIONAL    LAW STATES.       tlj 

ledging  and  confirming  to  thciu  tlie  relations  of  legal  communities  ;(m) 
and  he  remarked  that,  although  their  notions  of  International  justice 
differ  from  those  which  we  entertain,  we  do  not  on  that  account  venture 
to  call  in  question  their  public  acta — that  is  to  say,  that  although  they  are 
perhaps  in  some  some  points  entitled  to  a  relaxed  application  of  the  prin- 
ciples of  latemational  taWj  derived  exclusively  from.  European  custom, 
they  ate  nevertheless  treated  as  having  the  rights  and  duties  of  states 
by  the  civilized  world. fa;J 

*TheBe  observations  were  always  applicable  in  some  degree  to  |-  ^nn  -■ 
the  relations  of  the  Ottoman  Porte  itself  with  other  Govern-  L  J 
ments.  The  Ottoman  Empire  extends,  whether  in  Asia,  Africa,  or 
Europe,  over  a  vast  variety  of  distinct  nations  aad  separate  races. 
Hardly  have  those  separate  races  wliieh  profess  the  Mahometan  reli^on 
coalesced  into  one  nation.  But  the  Christian  whether  of  the  Greek  or 
the  Roman  Catholic  Faith,  haa  never  entirely  bat  those  distinctions  of 
origin,  manners,  institutions,  and,  above  all,  of  religion,  which  eternally 
separate  him  from  the  Turk.  These  distinctions  have  always  been  and 
must  always  be  indelible.  TIio  Mahometan  and  the  Christian  may  live 
nnder  the  same  goveroment,(y)  but  they  will  remain  distinct  nations. 
The  two  streams  are  immiscible  in  their  character,  and  will  never  "flow 
the  same." 

For  some  time  after  the  conquest  of  Constantinople  (1453)  grave 
doubts  were  entertained  by  the  nations  of  Christendom  as  to  the  lawful- 
ness of  any  pacific  intercourse  with  the  Sultan.  It  was  not  until  after 
the  Treaty  of  Constantinople  in  1720,  that  the  Russian  Minister  was  per- 
mitted to  reside  at  Constantinople  j  and  direct  relations  between  iloman 
Catholic  Sovereigns  and  the  Porte  can  scarcely  be  said  to  have  any  ear- 
lier date  than  the  end  of  the  eighteenth  century,  (a)     Even  after  the 

(m)  The  Helena,  i  Rob.  Adm.  Sep.  p.  5.  Life  of  Sir  Lionel  Jenkiae,  toI.  ii.  p. 
794. 

{x)  It  is  well  known  that,  for  some  time,  tlie  lawfulness  of  any  dealings,  rauch 
more  any  treaty,  between  the  Christian  and  the  Turk  was  denied.  Albericus  Gen- 
tilia  discusses  (De  Jure  Belli,  lib.  iii.  c.  xia.),  "Si  fcedus  reefS  contrahitur  cum 
dlvers^e  religionis  hominibus,  qiiiestio  partim  tbeologalis,  partim  ciftlis  He 
treats  it  however,  for  the  most  part,  theologically,  and  arrives  at  the  contlu'JionB 
that  commerce  is  lawful  between  Christian  and  Heathen  States,  but  not  m  alliance 
against  aoothec  Heatlien  State ;  and  aforliori,  not  against  anotbec  Ohristian  State 
Nevertheless,  in  a  former  chapter,  he  bad  said,  with  a  liberality  scarcely  known, 
to  the  age  in  which  he  lived,  "  Religionis  jus  howinibus  cam  hominibua  propria 
non  est ;  itaque  nee  jus  Ifeditur  hominum  ob  diversam  religiouem ;  itaque  neo 
beUum  causft  reli^ouis.  Eeligio  erga  Deum  est;  jns  est  divlnnm,  id  est,  inter 
Deum  ^t  hominem;  non  est  Jus  humanum,  id  est,  inter  hominem  et  bominem: 
nihil  igitur  quseritat  homo  violatam  sibi  ob  aliam  religiODCm." — Lib.  i.  o.  is. 

Grotius,  Da  J.  B.  et  P.  lib.  ii.  c. sv.  &— 12;  "De  fcederibua  frequeoa  est  qu^stio, 
licit^e  ineantur  cum  his  qui  iiverireligione  alieni  sunt;  qu^e  res  injure  uatulte 
dabitationem  non  babet ;  nan  id  jus  ita  omnibus  hominibus  commune  est,  xA  re- 
ligionis discrimen  non  admittat.     Sed  de  jnre  divino  quieritur." 

Lord  Coke  smd  there  were  foar  kinds  of  Leaguflfl  ;  lat,  Medzis  Facts  ;  2nd,  Jtedat 
G<mgratulationis ;  3rd,  F<ediis  Gimtmutationk  Merciwn :  these  three  might  eiist  be- 
tween a  Ghriaiian  and  an  Infidel  State,  bnt  the  4th  ilasiiiu  MuluiAw^lii  conld 
not. — 1th  InstiC  155. 

Ward's  Lam  of  Nations,  ii.  321  (Of  Treaties  with  Powers  not  ChriEtian). 

{j()  See  Lord  Stowell's  Judgment  on  The  Indian  Chief,  3  Eahiuson's  Admiralty 
Reports,  p.  29. 

(e)  3  Miltita,  Manuel  des  Consuls,  p,  I5T1. 
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lapso  of  nearly  four  centuries,  at  the  Congress  of  Vienna,  1815,  tlie 
Ottoman  Empire  was  not  represented,  nor  was  it  included  in  the  provi- 
Bions  of  positive  public  law  contained  in  the  Treaty  which  was  the  result 
of  the  Congress.  Nevertheless,  tto  International  intercourse  hetween 
tte  Sultan  and  other  Powers  was  then,  and  had  been  for  a  long  time, 
upon  a  much  stricter  footing  of  legality,  than  had  subsisted  between  those 
powers  and  the  African  or  Earbary  States. 

Long  before  the  Treaty  of  Vienna  (1815J  the  crescent  had  ceased  to  be 
an  object  of  terror  to  Christendom  ;  and  a  principle  of  International 
r*SHl  -P^^^^y  ^^^^  respect  to  the  Ottoman  Power,  *direotly  the  reverse 
L  -I  of  that  which  had  formerly  prevailed,  had  taken  root  in  Europe 
— namely,  the  principle  that  the  preservation  and  independence  of  the 
Ottoman  Power  was  necessary  for  the  safety  of  European  Communi- 
ties.(<.) 

LX  V  III.  The  Treaties  affecting  the  relations  of  Russia  with  the  Porto 
are  the  following ; — 

Adrinople 1681 

Carlowitz 1699 

Constantinople 1700 

Constantinople     ...  ...  1709 

Peace  of  Pruth 1711 

Constantinople     •         .         -  ...  1712 

Adrinople   ■ 1713 

Constantinople    ...         ...  1720 

(By  this  treaty  a  Russian  Minister  was  per- 
mitted to  reside  at  Constantinople. 

"  "       "  1739 

1774 

Explained 1779 

Constantinople 1783-4 

Saiatowe,  Gallacz,  Yassy       .         .         .    1790-1-2 

Constantinople 1809 

Bucharest 1812 

Ackerman  .......  1826 

Adrinoph 1829 

ZfnkiaT  Shelessl  ......  1883 

London 1840 

Dardanelles 1841 

Ealta  Liman 1840 

Balta  Liman 1849 

LXIS.  But  the  general  Treaties  between  the  Ottoman  Porte  and  the 
European  States  appear  to  be  best  arranged  as  follows : — - 

1.  From  the  conqaestof  ConstantinopletotheTreaty  of  Carlowitz,  1699- 

2.  From  the  Treaty  of  Carlowitz,  1699,  to  the  Treaty  of  Belgrade,  1739. 
8.  Prom  the  Treaty  of  Belgrade,  1739,  to  the  Treaty  of  Bucharest,  1812. 

(a)  Tho  qnoBtion  of  the  Religloue  Protectorate  claimed  by  Christian  Powers 
with  respect  to  the  Christian  subjects  of  the  Saltan,  both  in  Europe  and  Asia,  will 
d  hereafter. 
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4.  From  the  Treaty  of  Bucharest,  1812,  to  the  Treaty  of  the  DardaDellea 

ia  1841. 

5.  Erom  tie  Treaty  of  the  Dardanellea,  1841,  to  the  present  time. 
*LSS.    By  the   Treaty  of  Vienna  in  1731,  Great   Britain  j.  ^g^ .. 

made  common  cause  with  Austria  agaiost  every  enemy  hut  the  L  J 
Turt.(6) 

The  Peace  of  Szistowe,  (1791,)  hetween  Austria  and  the  Porte,  and 
the  Peace  of  Jassy,  (1792,)  hetween  Eussia  and  the  Porte,  were  con- 
cluded under  the  mediatioD  of  the  triple  alliance  of  GJ-reat  Britain,  Prussia, 
and  Holland. 

In  1798,  when  Napoleon  invaded  Egypt,  Russia  and  the  Porte  con- 
cluded au  alliance  confirming  the  Treaty  of  Jassy,  and  mutually  guaran- 
teeing the  integrity  of  their  dominions.  To  this  Treaty  Great  Britain 
acceded  in  1799:  it  expired  ia  1806,  and  was  renewed  in  1809  hy  the 
Treaty  of  Constantinople,  by  the  eleventh  artiele  of  which  Gfreat  Britain 
achnowledged  that  the  strait  of  the  Dardanelles  was  ffhare,  dausiim  uader 
the  dominion  of  the  Porte. 

The  Treaty  of  Bucharest,  in  1812,  put  an  end  to  the  hostilities  which 
had  raged  between  Russia  and  the  Porte  since  1809.  This  Treaty  greatly 
advanced  the  boundary  of  Kuasia.  It  contained  stipulations  confirming 
those  of  former  Treaties  in  favour  of  the  national  privileges  of  Moldavia 
and  "Wallachia,  and  it  contained  some  conditions  in  favour  of  the  Chris- 
tian Servians,  which,  in  1813,  were  violated  with  circumstances  of  great 
barbarity ;  but  the  Servians  applied  In  vain  to  the  Congress  of  Vienna 
for  mediation  or  succour. 

In  1819  the  Porte  recognized  the  Protectorate  of  Great  Bntain  over 
the  Ionian  iBlands.(c) 

m  Mably,  Droit  Pablie  de  I'Europe,  li.  236. 

(«)  Marten's  Nonv.  Eec,  de  TraiWs,  ilii.  (5  Supp.)  3ES.  The  Treaty  contain- 
ing this  recognition  seta  forth  the  titlaa  of  the  Saltan,  and  the  style  of  the  Porte's 
negotiatioaa  with  CLriatJan  States ;  "  Nona,  par  la  grace  &a  Sonvetain  inaJtre  des 
empires  et  da  fondateur  immaable  de  I'edifice  Bollde  du  oalifat,  par  rinflnence 
merveilleuse  dnlmodgle  des  s^nts,  dn  soleil  dea  dne:  mondes,  notre  grande  piophSte 
Mahomet  Mnstapha,  amai  que  par  a  caop^atioD  de  sea  diaciples  et  snccessenra,  et 
de  tontela  suite  des  saints,  soltaji,  fils  de  sultan,  eaperenr,  fils  d'empereur.Mahmond- 
Hao,  vainq^uer,  flls  d' Ahmed-Han,  vaiuquer,  dout  les  nobles  dipI5meB  soat  iicoi^B 
da  tilre  sonverain  de  sultan  des  deni  hSmiaphfires ;  doot  les  ordonnances  portent 
le  nom  ^clatant  d'^mperenr  des  due£  mera,  et  dout  lea  devoirs  attaches  h  noire 
dignity  impSriale  conaistant  dans  I'administration  de  la  jastice,  les  eoins  d'un  boa 
goavernement,  et  I'assurancedelalrani^uillit^  denos  peoples  ,'  seigneur  et  gardien 
des  plus  nobles  villes  du  monde,  Ters  lesquelles  se  dirigent  les  vcaxxs.  de  tons  les 
peuples,  dee  daex  saintea  villas  da  la  Mecqno  et  de  MSdine,  da  sanotaairo  inMrieur 
da  pays  saint;  oalife  supremo  doa  contrfiee  ct  proviooee  situ^es  dans  I'Anatolie  et 
la  Eom^lie,  sar  la  mer  Noire  et  sur  la  mer  Blanche,  dans  I'Arabie  ct  la  Chald^e; 
enfin,  glorieassouverain  denombreuses  forteresaes,  chflteaux,  places  etTilles,iiou3 
declaroDS : — 

"  Que,  vn  la  parfaite  union  et  I'temello  amiti^  qui  rSgnent  eotre  notre  Solilime 
Porte,  d'^temelle  durie,  et  le  plus  glorieus  de  tous  lea  granda  princes  qui  urnipnt 
en  J^aus  Christ,  le  modMe  de  tous  les  personnages  d'un  rang  ^levS  de  la  imUo'i  di' 
Meisie  le  mSdiatenr  des  IntSrSts  politiquea  dea  peuples,  revStu  des  ornemeus  de  la 
majesty  et  de  la  gloiie,  et  couvert  des  marques  de  la  grandeur  et  de  la  c61£bri^, 
Sa  Majest(<  notre  trSs- estimable,  anoiea,  intimS,  sincere,  et  constant  ami,  le  roi 
{pid  '('■liili)  das  royaumes  ania  d'Angleterre,  d'Eeoaae,  et  d'lrlandc,  ct  d'nne 
grxnde  partie  dea  pays  qui  ea  dependent,  George  III.  (doat  la  fin  puisse  itre 
heureuse  I) 
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r*oc-i  *I^  1828  the  G-reat  Powera  interfered  with  tlie  Porte  on  behalf 
L  J  of  the  G-recks,  whoso  iadependenee  thej  estahlished  after  the 
battle  of  Navarino. 

In  1829  the  Treaty  of  Adriaaople  was  concluded  between  Eussia  and 
the  Porte,  by  which  the  power  of  the  latter  was  much  increased,  espe- 
cially with  regard  to  the  mouths  of  the  Danube,  in  a  manner  soaroely 
consistent  with  the  Public  Law  of  Europe.(rf)  In  1833,  the  Treaty  of 
XJnkiar  Skelcssi  was  concluded  between  Russia  and  the  Porte,  the  avowed 
object  of  which  was  to  protect  the  Porte  against  the  rebellion  of  the  Pasha 
of  Egypt.  The  casus  fcedens  contemplated  by  this  Treaty  having  arjaen, 
the  other  European  Powers  interposed,  on  the  double  ground  of  protect- 
ing  the  Porte  against  Egypt,  and  of  preventing  the  protectorate  of  the 
Porte  from  being  exclusively  vested  in  and  exercised  by  Knssia. 

A  convention  between  bXI  the  European  Powers,  except  Prance,  took 
r  *Rfi  1  P'^''^  ^'^  London,  July  15,  1840,  for  the  pacification  of  the  East, 
L  J  to  which  the  Porte  also  was  a  party.  "The  maintenance  of  the 
integrity  and  independence  of  the  Ottoman  empire  as  a  security  for  the 
Peace  of  Europe  was  the  avowed  principle  of  this  convention. 

The  language  of  the  preamble  of  the  Treaty  is  as  follows  : 
"In  the  name  of  the  most  mere  f  1  G-  1 

"His  highness  the  Sultan  having  addressed  h  m    If  t    th       mj    t 
the  Queen  of  tho  United  Kingdom  of  Great  B    t  d  I    1     J  th 

Emperor  of  Austria,  King  of  Hungary  and  Boh  m      th    K         f  P 
sia,  and  the  Emperor  of  all  the  Bussias,  to  ask  th  pp    t      d         t- 

ance  in  the  difficulties  in  which  he  finds  himself  jl      1  by  f  th 

hostile  proceedings  of  Mehemet  Ali,  Pacha  of  E  jpt  — d  ffi.  It  wh  h 
threaten  with  danger  the  integrity  of  the  Ottom        mj  1  th       d 

pendenee  of  the  Sultan's  throne ;  their  said  maj  t  m  d  1  y  th 
cere  friendship  which  subsists  between  them  a  d  th  S  Ita  ,  m  t  d 
by  the  desire  of  maintaining  the  integrity  and  independence  of  the  Otto- 
man eaipiro  as  4  security  toi  tho  peace  of  Europe;  faithful  to  tho  en- 
gagement which  they  contracted  by  the  collective  not«  presented  to  the 
Porte  by  then  repiesentatives  at  Constantinople,  on  tho  27th  of  July, 
1839,  and  desirous,  moreover,  to  prevent  the  effusion  of  blood,  which 
would  bo  occasioned  hy  a  continuance  of  the  hostilities  which  have  recently 
broken  out  in  Syna  between  the  anthoritios  of  the  Pacha  of  Egypt  and 
the  subjects  of  the  Sultan;  their  said  majesties  and  his  highness  tho 
Sultan  have  resolved,  for  the  aforesaid  purposes,  to  conclude  together  a 
Convention,  "(e) 

By  the  Treaty  of  the  Dardanelles  (July  10th,  1841)  the  five  great  Eu- 
ropean Powers  admitted  the  exclusive  authority  of  the  Porte  over  these 
straits,  and  incorporated  this  principle  of  Law  into  the  written  Law  [Jus 
pacpiaium)  of  Europe. (/) 

Some  of  these  Treaties,  and  the  events  which  led  to  them,  will  be 

"  L'uQS  et  Tauter  cour  out  le  d^sir  at  1'inten.ljoii  la  plus  sinoflre  d'afferinir  los 
baaee  de  lenr  amitIS,  et  de  reBserrer  do  plaa  on  plus  les  liens  de  la  bouue  iutelli- 
gence  et  de  I'iutimitS  qui  lea  unit." 

(d)  Vide  post.  [e)  Hectslet's  TfeatJso,  v.  p.  544. 

(/)  Wheaton's  Hist.  239,  556—585. 
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noticed  moro  at  length  hereafter.     But  it  is  clear,  *even  from  this  _ 


slight  and  ciirsorj  notice,  lliat  the  Porte  must  now  be  considerad 


[.87] 


s  auhjeot,  with  only  sneh  exceptions  as  the  reason  of  the  thing  may  dic- 
tate, not  only  to  the  principles  of  general  International  Law,  but  to  the 
particular  provisions  of  the  European  Code.(j) 


*OHAPTEE   11.  [*88] 

DIFFERENT   KINDS   OF   STATES. 

LXXI.  Having  considered  the  general  attributes  and  charaoteristice 
required  by  International  Law  for  tlie  constitution  of  a  State,  it  becomes 
necessary  to  apply  these  tests  to  the  different  forms  of  States  which  are 
found  to  exist,  iu  order  to  fis  the  position  of  each  in  the  Commonwealth 
of  Nations.  This  part  of  the  aubjecfc  appears  to  admit  of  the  following 
principal  division  : — 

Eirst.  One  or  more  States  under  One  Sovereign. 

Secondly.  Several  States  under  a  Eederal  Union. 

LXXII.  I. — As  to  one  or  more  States  under  one  Sovereign.  It  is 
proposed  to  consider  this  first  hianch  of  the  principal  division  under  the 
following  heads : — 

1.  Single  States,  under  one  Sovereign 

2.  Several  States  perpetually  united  {tPaK  unione'j  under  one  Sove- 

3.  The  peculiar  case  of  Poland. 

4.  Several  States  temporarily  united  under  one  Sovereign  (^personaU 

5.  A  State  under  the  Proteotoiate  of  another,  or  of  others,  but  retain- 
ing its  International  personality 

6.  A  State  under  such  Protectorate  so  as  to  have  forfeited  its  Inter- 
national personality — The  Ionian  Islinds 

7.  The  European  Free  Towns  or  Repubhcs. 

8.  The  peculiar  case  of  Belgium 

9.  The  peculiar  case  of  Greece 

10.  States  paying  tribute,  as  standing  in  a  Feudal  relation  to  other 
States — The  Turkish.  Provinces. 

11.  The  peculiar  ease  of  Egypt. 

LXXIII.  Eirst. — With  respect  to  a  Single  Slate,  under  one  Sovereign, 
like  Spain  or  Portugal  as  at  present  constituted,  *no  doubt  can  |-  ^on  -■ 
be  raised  as  to  such  a  State  being  the  proper  subject  of  Interna-  L  -I 
tional  Law. 

LXSIV.  Secondly Where  several   States,  perpetually  under    one 

[g]  Speech  of  the  Earl  of  Clarendon  (Secretary  of  State  for  Foreign  Affairs,)  in 
the  HOUBB  of  Lords,  April,  1653,  on  the  interference  of  the  Oontinental  powers  in 
the  relations  subalsting  between  the  Porte  and  Montenegro.  See  also  the  Debates 
in  both  BoneeB  of  Parliament  upon  the  subject  of  Russian  intervention  in  Turkey 
on  the  ground  of  an  alleged  religions  Proteotorats  of  the  Greek  Church. — Han- 
Bard's  Pari.  Deb.  1853 ;  Koch.  it.  349.    Tide  post,  chapter  ou  "  Interrenlioa." 
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So\  leign  (ji.  h  unir  ip)  tiyc  ictamed  artaiQ(tt)  n^hts  anl  piivile^es 
as  fir  as  their  Inter iiatioual  Eektions  are  conaeruod,  but  ha^e  lost  all 
separate  and  dntmct  existeitoe  as  far  as  tteir  Bstetnal  Relations  aie 
coneerned,  fhey  ■'is  not  popeily  inJ  stiietly  speiUing,  aubjeetg  of  In 
teniational  Law — at  least,  they  can  only  be  so  medialelj  and  indirectly, 
and  not  directly  and  immtdiately  Pji  instance,  a  btate  whn,h  entued 
mte  luy  negotiations  with  Ilungiiy,  &ioily  or  Irelind  as  independent 
fetatea  (even  while  they  possessed  a  separate  legiahtuie)  would  be  guilty 
of  a  gross  violation  of  International  Liw  towaid?  Austria  Naples,  oi 
Gieat  Br  tiin 

LXXV  Thiidly  — The  paiticnlir  State  of  Pnknd  reqiires  a  distinct 
and  sepaiate  consideration  The  various  partitions  of  thit  unhappy 
country  are  not  now  under  discnssion ,  it  is  with  the  condition  of  Poland 
under  the  treaty  of  Vienna,  and  the  Buasian  manifesto  of  1832,  that  we 
are  at  present  concerned  The  union  e'-tablished  between  IliiSijia  ind 
Poland  by  the  Congress  of  Vienna  wis  of  an  wholly  anomalous  km! 
By  the  itst  ict  of  that  Congress  the  Duchy  of  Warsaw,  with  the  exoep 
tion  of  certain  districts,  was  united  to  the  Eussian  Empire,  and  was  ine 
vooably  bound  by  its  constitution  to  belong  to  the  Empeior  of  K.ub  la, 
and  his  he  rs  in  all  ptipetuitj  The  emperoi  undeitook  to  confci  on 
this  State,  which  wai  to  he  tinder  a  separa  e  and  di  imct  goyemmenl, 
r  *Qn  1  ^^^^  poweia  of  internal  dm  n  t  a  n  aa  he  mijjht  th  nk  fit  'The 
L  -i  Emperor  was  to  take  tho  t  tie  of  K  ng  of  Poland.  The  Poles, 
whether  subjects  of  Austria,  Prusa  a  or  Puss  a,  were  to  obtain  represen- 
tativo  institutions,  regulated  ac  o  d  ng  to  the  manner  which  might  seem 
expedient  to  the  respective  goveraraeats  la  conformity  with  these  stip- 
nlaliona,  the  Emperor  Alesaod  r  granted  a  constitutional  charter  to  the 
Kingdom  of  Poland,  November  15  (  )  1S15.  This  chatter  declared 
that  The  Kingdom  of  Poland  was  united  to  Ru'^aia  by  its  constitution — 
that  the  sovereign  authority  m  Poland  was  to  be  eserc  sed  in  conformity 
therewith — that  the  coronation  of  the  K  nf,  of  Pol  nd  waa  to  take  place 
in  the  Poliah  capital,  where  he  was  bound  to  take  an  o  tl  to  ub  crvo  the 
charter.  Poland  was  to  have  a  perpetual  eprcs  ntat  on  composed  of 
the  king  and  the  two  chambers  forming  the  1.  et  n  wh  ch  body  the  power 
of  legislation  and  taxation  was  to  be  vested  A  d  st  n  t  Pol  h  army, 
coinage,  mi!  t  y  d  w  t  b  preserved  n  the  1  ngdom  But  in 
1S32,  the  Bmp  N  h  las  t  hi  bed  what  was  called  an  organic  sta- 
tute for  Poland  tb  p  n  pal  f  at  s  of  wh  eh  weie  thtt  the  Kingdom 
of  Poland  w  1  i  th  t  b  p  p  tnally  ua  ted  to  and  f  an  inte- 
gral part  of,  th  Ru  n  Lmj  tho  Pol  sh  d  t  wis  to  b&  il  olished  j 
the  Poliah  a  my  ab     b  d  nt    th    Ru  a  an    the  adm  n  atrat  on  of  Poland 

(a)  Grotina,  De  J.  E.  et  P.  lib.  i.  c.  iii.  a.  21    1  b      c   3  s  9       Q  od  ii  qiianflo 
uniantur  duo  populi  non  amittentur  jura  aed  comm  n    abuntu  Idemqus 

cenaendumest  de  regoiE  quse  non  fedecfl.aut    o  dun  ax  a  quod   egencoui 
habeaot  sed  vera  unitate  junguntur." 

Valtel,  I.  liT.  i.  0.  i. 

Oppenlieim,  Sjstem  des  Tolkerreohta,  Zweiter,  Tbeil,  kap.  vi.  s.  4. 

Wheaton,  JLleineats  du  Droit  Interualjoual,  p.  2D. 

Kiuber,  Bnropiiisohea  Volkecreoht  (ed,  1E51),  Eratec  Thiol,  kap,  i.  a.  ST. 

Heffter  Enrop.  Volker,  s.  20. 
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carried  on  uEder  a  Eussian  Coun  I  of  St  tc  cilled  thp  Sect  n  for  the 
Offices  of  Poland.  The  Govornment  f  England  ad  trance  proteatel 
against  thia  act  as  a  violation  of  the  s\  t  if  not  of  the  letter  ot  the 
Treaty  of  VJeiiDa.(6)  It  seem  however  n  posi  ble  at  the  pre  ent  t  me 
to  coasidcr  Poland  aa  retaining  any  ot  thuse  char  cte  st  es  *h  h  would 
entitle  it  to  be  considered  as  an  independent  kingdom,  according  to  tte 
principles  of  International  Law. 

LXSVI.  Ponrthly. — In  the  cases  which  have  been  mentioned  the 
several  States  are  really/  ax\^  perpeluaUy  {unions  reali]  united  under  one 
sovereign;  hut  there  may  be  cases  m  *whieh  the  union  is  of  a  j-  ^q,  -. 
personal  ebarocter  {unio  personalu),  depending  upon  the  oontin-  L  J 
uance  of  a  certain  dynaa6y.(c) 

Hanover  and  Great  Britain,  wliile  nnier  t!  e  aime  ciown,  Prussia  and 
Neufchatel  in  Switzerland,  at  the  time  when  "\  ittel  wrote,  afforded 
examples  of  this  kind.  Norwiy  and  Sweden,  since  the  Treaty  of  Vienna, 
have  presented  a  similar  instinte  In  thtse  cases  the  individuality  of 
the  State  as  to  her  external  relations  remains  m  il  oyance,  and  is  not 
lost,  thongh  it  be  merged  in  the  union ,  and  therefore,  emerging  when 
that  union  is  dissolved,  she  is  entitle  i  to  the  lank  and  consideration  of 
an  independent  kingdom. 

LX5VII.  Fifthly A  State  may  place  itself  under  the  protection  of 

another  State  with  or  without  losing  its  international  existence.  It  may 
well  be,  as  Grotins,  translating  Appnn,  says,  "  Sub  pairocinio  non  sub 
ditione  j"{d)  or,  according  to  his  own  expression  in  another  part  of  his 
work,  it  may  bo  "  CWre  immi  lutione  imperii , '  or,  "  Sine  immimitione 
imperiiM 

The  proper  and  strict  test  to  apply  will  be  the  capacity  of  the  protected 
State  to  negotiate,  to  make  peace  or  war  with  other  States,  irrespectively 
of  the  will  of  its  protector.  If  it  retain  that  capacity,  whatever  may  be 
the  influence  of  the  protector,  tho  protected  State  must  be  considered  as 
an  independent  member  of  the  European  commonwealth. 

It  must,  however,  retain  this  capacity  de  /ado  as  well  as  de  jure ;(/) 
and  it  is  necessary  to  make  this  observation,  "because,  at  no  dis-  ^  ^^n  -■ 
taut  period  of  history,  an  attempt  was  made  to  evade  the  appli-  '-        -" 

(6)  Annuaire  Bistoriqae,  1832,  Docamens  Hiatorique,  p.  184.  Wheaton's  His- 
tory, 433,  441.  Wheaton,  Bl^m.  dn  Droit  Inter,  i.  53—56.  Hansard's  Parliamen- 
tary Debatas,  vol.  liii.  p.  1116. 

(i;)  "  RucBum  Eiccidit,  ut  plarium  populorum  idem  sit  caput,  qui  tamen  populi 
singuli  perfectum  ccetnm  ccnstitunnt:  neque  eiiim  at  in  natutali  corpora  non 
potest  caput  unum  esse  ploriatn  corporum,  ita  in  morali  qiioque  corpoce ;  nam  ibi 
eadem  perEona,  diverse  ratioae  considerata  caput  potest  eese  plurmm  ac  distinc- 
tomm  corporam.  Cujusrei  certum  indicium  ease  potest,  qnod  estinct^domo  regna- 
triee  imperium  ad  quemquo  popalum  seorsim  revertitur." — Grot.  De  J.  B.  et  P.  lib. 

(d)  Lib.  i!  0.  iii.  3.  21,  g  3.  {«)  Lib.  ii.  c.  sv.  s.  7,  ?  1. 

{/)  "  Interim  rerum  est  aocidere  plernmque,  ut  qui  superior  est  in  fojdere,  si  is 
potentiEi  multam  anteoellat,  paulaljm  imperium  propria  dictum  usurpet :  prieBer- 

tim  si  fi:Bdas  perpetuum  siCj  et  cum  jure  prsesidia  indttcendi  in  oppida,  &c 

Heeo  cum  fiitot,  et  ita  fiunt  ut  patimtia  m  Jiis  Iranseat,  quit  de  re  alib!  erit  dispu- 
taudi  locus,  tunc  ant  qui  socii  fueraat  Snnt  suliditi,  aut  cert^  partitio  fit  summl 
imperii,  qualem  accidere  posse  supra  diiimns." — Qrotius,  lib.  i.  c.  iii.  s.  21,  pp. 
136,  IZT. 
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orotically  the  name  when 

lost.     The  Swiss  Cantons 

m  Q  EhinSj  to  say  nothing  of 

m  endent  when  their  aituies 

ffi  er  French  ministers,  and 

uh servient  to  their  French 

T  erefore,  jastly  considered 

F  nd  were  denied  the  rights 

this  sta,te  of  auhaerviency. 

Danish  fleet,  ia  1806,  by 

fi    —    m  aa  de  facto  a,  fleet  in  the 

F  T      will  he  treated  of  in  a  later 

("  \  mains,  no  mere  inequality 

[persona  Uandt)  of  a  State 

C  ire  not  the  less  sovereign 

te  own  accord  to  disadvan- 

er  nations ;  it  belongs,  as 

ori  plus  Konorisj  infirmiori 

(  )  ly  upon  the  arm  of  those 

ed  :  "  Si  ergo  populus  tali 

m  teatati  subjectus  non  eat, 

q  mm  m  m         m  A    ue  idem  de  rege  pronunci- 

m  rox  Bit  eadem  latio    (  ) 

LX^  V  —  stanl  this  test,  whioh  can 

g  eountrics  without  thi,  ou 

p    te  m  in  1,  suboidmate   Itgiee 

d  L        (7)     In  wir  they  sbaie  the 

(   )  Em         —  bito    qum  fiederati  et  hberi 

pOEthminiam  sit    etenim  qaid 

tq  Bl  ud  noe  et  libertatem  guam 

(eq  etineiut  et  eadem  nobis  apud 

eos  contingant?      Sec.  1.     Liber  autum  populus  est  13  qui  nnllius  altenuB  popuh 

potestaU  est  subjectus  slve  qui  fcedera.tu3  est,  item  sive  leqixo  fcedere  in  amtcitiam 

venit,  Bive  fcedere  comprehensam  est,iil  ispopului  altenua  pi^uh  najestalem  eonuter 

comeTvarei;    hoc  enlm   adjicitnr,  ut  intelligatnr,  alterum  non  esse  libernm      et 

quemadmodam  olleotea  nostros  iatelligimua  libetos  esse  etiam  ai  ne  lae  aucton 

tate,  neque  dignitate,  iiequa  jure  omni  nobis  pares  sunt,  sic  eos,  qui  mr^estdtem 

noslram  eomiter  eomervare  debent,  liberos  esse  intelligendum  est." — Dig.  xlii,  tit.  zv. 

De  Captiiia  et  da  Postliminio,  &c.  Grotins  incorporates  Uiis  reasoning  into 
International  Law,— Lib.  i.  c.  iii.  21,  22 ;  De  J,  B.  et  P.  p.  119. 

See  tlie  reason  of  the  exception  in  tie  ease  of  the  Santa  Anna,  "7  Edwards's 
Adm.  Eep,  181. 

(h)  Grotiua,  ubi  anpri  (i)  Grotius,  ubi  suprii. 

Adberbal's  Speech  to  the  Roman  Senate  describes  a  protected  kingdom  in  tliese 
words:  "P.O.  Micipsa  pai«r  mens  mociens  mihi  prEeoepit,  uti  regni  Numidim 


ease:  simul  eiiiterer  domi  militiieque  qnam  maiiimo  usui  esse  popnlo  Romano. 
Vos  mihi  cognatornm,  voa  in  locum  afflninm  dacerem;  si  ea  fecissem,  in  vestrft 
amicitiii  esercitum,  divitias  munimenUi  regni  me  heibitnruoi."  Sallust,  Bellnm 
Jngurtb.  14. 

(ft)  Though  Grotius  (c.  xsi.  p.  IIS)  would  aeem  to  tbiult  otherwise ;  but  Bar- 
bejrac's  uote  (toI.  i.  161,  25)  supports  tho  view  in  tlio  text. 
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fortuaea  of  their  protectors  ;(?J  but  ttey  are  for  certain  purposes,  and 
nnder  certain  limitations,  dealt  with  as  independent,  moral  persons,  espe- 
cially in  queationa  of  Comity,  touching  the  persons  and  property  of  their 
own  suhjectfi  in  a  foreign  oonntry,  or  of  strangers  in  their  own  territory, 
and  with  respect  to  other  matters  of  the  like  kind. 

States  of  this  description  are  sometiaics,  but  with  admitted  impro- 
priety of  expression,  called  semi- sovereign  {demi-smiveran — halbsoune- 
ran.)  Such  appears  to  be  the  lordship  of  Kniphausen,  In  North  Grer- 
many,  whioii  eserciees  independent  jurisdiction  over  the  inhabitants  of 
a  territory  enjoying  maritime  traffic*  and  a(m.)  flag  of  its  own,  r-  ^qa-i 
under  the  protection  of  the  Gkrman  Confederation  and  the  (?M«e-  L  J 
rainete  {Hokeit  Oberkoheit)  of  Oldenbnrg.fe)  Such  is  the  Eepublio  of 
Poliaza,(o)  in  Dalmatia,  under  the  protection  of  Austria.  Such,  it  should 
seem,  are  the  provinces  of  Montenegro,  Moldavia  and  'WaIiaohia,(^ )  and 
the  hereditary  principality  of  Servia,  under  the  Snzerainte  of  Turkey ; 
but  the  international  statm  of  these  tributary  provinces  of  Turkey  vrill 
be  presently  considered.  Such  was  the  little  State  of  Monaco,  from 
1641  to  the  Revolntion,  under  the  Protectorate  of  France ;  replaced 
under  it  by  the  Treaty  of  Paris  in  1814  ;  and,  finally,  by  a  Treaty  in 
1815,  placed  under  the  Protectorate  of  Sardinia. 

LXXIX.  The  Ionian  Islands,  placed  by  the  Treaty  of  Paris  under  the 
protection  of  Great  Britain,  are  cited  by  Kliiber  aa  a  perfect  specimen  of 
a  semi-sovereign  State.(5) 

By  the  Treaty  between  G-reat  Britain  and  Austria,  and  Eusaia  and 
Prussia,  signed  at  Paris,  November  Sth,  1815,  it  is  provided,  that — 

"  I.  The  Islands  of  Corfu,  Cephalonia,  Zante,  Santa  Maura,  Ithaca, 
Cerigo,  and  Paso,  with  their  dependencies,  such  as  they  are  described  in 
the  Treaty  between  his  Majesty  the  Emperor  of  all  the  Eussias  and  the 
Ottoman  Porte,  of  the  21st  of  March,  1800,  shall  form  a  single,  free,  and 
independent  State,  under  tho  denomination  of  the  United  States  of  the 
Ionian  Islands. 

*"II.  This  State  shall  be  placed  under  the  im/madiata  and  _ 


frotectiffii  of  his  Majesty   the  King  of  the  United 


[*95] 

Kingdom  of  Great  Britain  and  Ireland,  bis  heirs  and  si 
other  contracting  Powers  do  consequently  renounce  every  right  or  parti- 
cular pretension  which  they  might  have  formed  in  respect  to  them,  and 
formally  guarantee  all  the  dispositions  of  the  present  Treaty. 

"  III.  The  United  States  of  the  lonion  Islands  shall,  with  the  appro- 
bation of  the  protecting  Power,  regulate  their  internal  organiaation;  and, 
in  order  to  give  to  all  the  parts  of  this  organization  the  necessary  eon- 

(;)  Vattel,  i.  xvi.,  Wolff,  c.  iv.  437—439. 

(m)  Under  this  ancieat  German  Empire,  there  were  a  varietj  of  petty  Princi- 
palitieB  eiercising  a  territorial  supremacy  (Landeahoheit,)  but,  nevertlieleas,  sub- 
ject to  the  legislative  and  judicial  autboritj  of  tiie  Emperor  and  the  Empire. 
These  were  absorlied  iu  the  German.  Confederation,  except  Kaipliauseu. 

(n)  Hefftere,  ias  Europaisciia  ValliBrceclit,  1  Buch.  xxxviii.  s.  19, 

\o)  Marten's  Droit  dea  Gens,  liv.  1.  c.  ii.  s.  20. 

\p)  Wheaton,  El^m.  De  Dr.  Int.  i.  49. 

(g)  "Einen  wahren  halbaonreranen   Staatbilden,   seit  1815,  Die  Vereinigten 
Staaten  der  loQisoben  Insela  wegen  der  seliutaund  SouverainetatB  Eechte,  welehe 
Groesbritannien  ttber  sie  ausEQiiben  hat." — Kluber,  J  33. 
JmY,  1864— 8 
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datcnej  and  action,  bia  Eritanoic  Majesty  will  employ  a  particular  soli- 
citade  with  regard  to  the  legislation  and  the  general  administratien  of 
thoae  States.  His  Majesty  will  therefore  appoint  a  Lord  High  Commis- 
sioner to  reside  there,  invested  with  all  the  necessary  power  and  authori- 
ties for  this  purpose. 

"  lY.  In  order  to  carry  into  execution  without  delay  the  stipulations 
mentioned  in  the  articles  preceding,  and  to  ground  the  political  re-or- 
ganization of  the  United  lonion  States  upon'  that  organization  which  is 
actually  in  force,  the  Lord  High  Commissioner  of  the  protecting  Power 
shall  regulate  the  forms  of  oonvocatiou  of  a  legislative  assembly,  of 
which  he  shall  direct  the  proceedings,  in  order  to  draw  up  a  new  Con- 
stitutional Charter  for  the  States,  which  his  Majesty,  the  King  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  shall  be  requested  to 
ratify, 

"Until  such  Constitutional  Charter  shall  have  been  so  drawn  up  and 
duly  ratified,  the  existing  Constitutions  shall  remain  in  force  in  the  dif- 
ferent Islands,  and  no  alterations  shall  be  made  in  tbem,  except  by  his 
Britannic  Majesty  in  council. 

"Y.  In  order  to  ensure,  without  restriction,  to  the  inhabitants  of  the 
United  States  of  the  Ionian  Islands  the  advantages  resulting  from  the 
high  protection  under  which  these  States  are  placed,  as  well  as  for  the 
exercise  of  the  rights  inherent  in  the  s^d  protection,  his  Britannic  Ma- 
r  *<lfi  T  J*^''?  ^hall  haTe  the  right  to  occupy  the  fortresses  and  places  of 
L  -I  *those  States,  and  to  maintain  garrisons  in  the  same.  The 
military  force  of  the  said  United  States  shall  also  be  under  the  orders  of 
the  Commander-in-Chief  of  the  troops  of  his  Britannic  Majesty. 

"YL  His  Britauuio  Majesty  consents  that  a  particular  Convention 
with  the  Government  of  the  said  United  States  shall  regulate,  according  to 
the  revennes  of  those  States,  everything  which  may  relate  to  the  main- 
tenance of  the  fortresses  already  existing,  as  well  as  to  the  subsistence 
and  payment  of  the  British  garrisons,  and  to  the  number  of  men  of 
which  they  shall  be  composed  in  time  of  peace. 

"  The  same  Convention  shall  likewise  fix  the  relations  which  are  to 
exist  between  the  said  armed  force  and  the  Ionian  Government. 

«  YII.  The  trading  flag  of  the  United  States  of  the  Ionian  Islands 
shall  be  ackowledged  by  all  the  contracting  Parties  as  the  flag  of  a  free 
amd  ind^endent  State.  It  shall  carry  with  the  colours,  and  above  the 
armorial  bearings  thereon  displayed  before  the  year  1807,  such  other  as 
his  Brita,nnio  Majesty  may  think  proper  to  grant,  as  a  mark  of  ihe^o- 
tectiov.  under  which  the  said  United  lonion  States  are  placed ;  and  for 
the  more  effectual  furtherance  of  this  protection,  all  tho  ports  and  har- 
bours of  the  said  States  are  hereby  declared  to  be,  with  respect  to 
honorary  and  military  rights,  within  the  British  jurisdiction.  The  com- 
merce between  the  United  lonion  States,  and  the  dominions  of  his 
Imperial  and  Royal  Apostolic  Majesty,  shall  enjoy  the  same  advan- 
tages and  facilities  as  that  of  Great  Britain  with  the  said  United  States. 
None  but  commercial  agents,  or  Consuls,  charged  solely  with  the  carry- 
ing on  commercial  relations,  and  subject  to  the  regulations  to  which 
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commercial  agenla  or  Consuls  are  subject  in  other  independent  States, 
shall  1)0  accredited  to  the  United  States  of  the  Ionian  Islands. "()■) 

'By  tlie  Constitutional  Chart  of  the  United  States  of  the  rfq^-i 
lonion  Islands,  aa  agreed  on  and  passad  unanimously  by  the  L  ■' 
legislative  assembly  on  the  second  of  May,  1817,  it  is  provided  as  fol- 
lows (s.  4)  as  t    th      F      y    RJ  i<»     — 

"  I.  Where  th    1  tt      p    t    f  th  tli      t   1     f  th    T      ty 

of  Paris,  it  is    g      1    Th  t        \  f   m       y  P  h  t 

shall  bo  admitt  dwthth         tt      p  g      ptdgtp 

any  powers  bey     1  th       wh   h  1  fi     d         th      f  J     t   1         t 

is  hereby  decl       ihtyp  f        hll  thmlfy 

authority  as  a     ig     t  f  f  P  pt       th  d       t  d 

shall  be  amen  bl    t     b    t     d  b  f        th     S  j  C  I    f  J    t 

and  be  liable,   f  f       1  g  ilty   t    i        hm     t  f  h    h  t 

against  the  St  t 

"  II.  No  nat  bj    t    f  th    U    t  d  St  te     f  th   I  I3I    d 

ahaU  be  held  mpttt  tC  \  \  C  If  yfg 
Power  within  th       m 

"III.  The  B    t   b  (         1  11  p    t      h  t  hllb 

dered  to  be  th  C  1  d  1  C  d  f  th  U  t  1  St  t  f  tl 
Ionian  Islands  1  th  Ij  t  f  th  m  1  11  b  t  tl  d  t  th 
fullest  protect 

"  IV.  All   ppl     t  y  t    b    m  a   by  th       &t  t     t       y 

foreign  Power     h  11  b    t  tted  by  th    b      t    t    h     E      11      y  th 

Lord  High   C  mm  f  th    j     te  t    g  =!  g      wh      h  11  f 

ward  the  sam    t    th    A.mb       d  M       t      t     th     p    t    t        S 

reign,  resident    tth  tfth        df  P  fhpp         f 

submitting  th  If        t    th        d  P 

"V    The  ap pi  oval  of  the  appointment    f    11  f        n  ag  nt        C  n 
^uls  the  United  States  of  the  If  man  I  1  n!      b  11  b     by  th    S     at 
through  the  medium  of  hif  Highness  tb    P       1  nt  ih       f  w  th  th 
couLurreuLe  of  h     Ex    11  n  y  the  Lord  H  gh  C  mm        n       f  (1     p 
tectmg  Sever  g 

"  VI  ^\  ith  a  w  t  n  re  tho  mo  t  p  f  t  p  t  t  n  t  tb  n 
mcrce  of  the      I  I  nd  y  vessel,  n         t  nf,  und      th    I  n    n  i  g 

shall  be  bound  b  f  1  a  ng  the  port  of  th  I  n  St  t  t  whi  h  h 
belongs,  to  p  d  b  It  with  a  pa  gn  i  by  h  Ex  1  ^  ^g  -, 
loney  the  Lord  H  ^b  G  mm     ioner  of  the  p  it    t  n^  '^  0I)  ^ 

and  no  vessel  1  ng  w  th  t  such  pass,  shall  be  considered  as  navigat- 
ing according  to  law  But  t  is  reserved  to  his  Majesty  the  protecting 
Sovereign  to  d  de  1  w  f  it  may  be  necessary  tbat,  independent  of 
such  pass,  tbcy  should  be  bound  to  supply  themselves  with  Mediterranean 


"  I.   The    National   Commercial   Flag    of  the   United  States   of  the 
Ionian  Islands,  as  directed  by  the  seventh  article  of  the  Treaty  of  Paris, 


>v  Google 


108  PHILLIMOEE     ON     I  NTB  R  MA  TI  0  N  AL     LAW. 

shall  he  the  original  flag  of  these  States  with  the  addition  of  the  Brit- 
ish union  to  be  placed  in  the  npper  comer  next  to  the  flag-staff. 

"II.  On  usual  iSays  the  British  colours  shall  be  hoisted  on  all  the 
forts  within  the  United  Stites  of  the  lonion  Mauds,  but  i  stindaid 
shall  be  made,  lo  he  hoisted  on  diys  of  puhlio  rejoicing  and  fe'itivity, 
according  to  the  model  of  the  armorial  bearings  of  the  said  &tates 

"  III.  The  arms,  or  armornl  healings  ol  tho  United  Stites  of  the 
Ionian  Islands  shall  hereafter  oon^ist  rf  the  Bntish  arms  in  the  lentro, 
surrounded  hj  the  arms  of  each  of  the  Islands  composing  the  siid 
States. 

"IV.  The  armorial  bearings  of  each  of  the  Islands  shall  consist  of 
the  individual  arms  of  tho  Island,  and  such  emblem  denoting,  the  Sove- 
reign protection,  as  may  he  deemed  advisable." 

In  the  seventh  section  are  the  following  General  Clauses : — 

"in.  In  the  instance  of  all  maritime  transactions  and  the  collection 
of  the  customs,  it  shall  be  competent  for  the  proper  authorities  to  employ 
either  British  or  Ionian  subjects. 

<<  V.  A  specific  law  shall  settle  the  terms,  time,  and  mode  for  the 
naturalieation  of  foregm  subjects  in  these  States  ;  but  tho  suhjects  of  the 
r  *(in  1  p^'Otectinff  Power  shall,  in  all  instances,  *be  entitled  to  natural- 
f-  -I  izatlon  in  half  the  time  that  is  required  for  those  of  any  foreign 
Power;  and  a  subject  of  the  protecting  Power,  or  of  any  other  Power, 
may  be  at  once  naturalized  by  a  bill  to  that  effect,  without  reference  to 
any  fixed  time  of  residence  in  these  States,  which  shall  be  laid  down  in 
the  law  itself.(s). 

The  Protectorate  of  Great  Britain  over  the  seven  Ionian  Islands  was 
ratified  by  the  Porte  in  1819.(i) 

LXSX.  In  all  the  foregoing  instances,  though'  they  may  exhibit  a 
greater  or  a  less  derogation  from  the  rights  of  independent  Sovereignty 
fesceptang  perhaps  in  the  case  of  Servia),  the  attribute  of  free  and  un- 
controlled agency  in  their  external  relations  with  foreign  States  in  want- 
ing. 

LXSXI.  Seventhly. — ^There  are  in  Europe  some  few  States  which  are 
Free  Republics,  to  which  Consuls  are  accredited,  and  which,  strictly 
speaking,  are  capable  of  entering  into  treatie6(trt  with  Foreign  Powers. 

Bremen,  Hambourg,  and  Lubeckfa;)  are  Pree  cities  of  Germany — the 
only  remains  of  that  once  formidable  and  celebrated  Hanseatio  League, 

(si  Bitracted  from  Hertslet's  Treaties,  vol.  i.  p.  53. 

(!)  Marten's  N.  R.  (Suppl.)  v.  381.  Acte  de  Ratification  de  la  Porte  Ottomane 
relntirement  i  la  cession  des  lies  lonieHnes  &  le  Grande  Er^tagne,  at  de  Parga  &, 
la  Turquie,  du  24  Avril,  1819.— Vide  ante,  p.  94. 

(«)  For  esample,  see  the  Treaty,  in  1841,  between  Mexico  and  tbese  cities, 
entitled  "TroiW  d'AmitiS  de  Navigation  et  de  Oommeree,  concla  entre  la  R^pab- 
liqne  du  Mexique  et  les  villea  Anslntiqnes  de  Bclrae,  Lnbeck,  et  Hambonrg ;  eign^ 
i,  Londres  le  7  Avril,  1633,  ratifiS  t,  Londres  le  8  Kovembte,  1841." — De  M.  et  Do 
0.  T.  156. 

Convention  between  the  Haneeatic  States  and  United  States  of  North  America, 
London,  Sept.  29,  1825. — -Elliot's  American  Diplomatic  Code,  ii.  202. 

Convention  with  tbe  Porte,  May,  1839.— Marten's  Hout.  Eeo.  ii.  183. 

(x)  Miltita,  Mannel  dea  Consuls,  I.  i.  c.  iii.  s.  9 ;  1.  ii.  c.  i.  s,  3,  Art.  6. 

WaltershariEen,  Urknndliche  Gescbiehlea  des  Ureprnnges  der  Deutscheo  Haiise. 

Gazetteer  of  the  World,  vol.  vi,,  "  Hanse  Towns." 


„Google 


DirrEKENT    KINDS    OP     STATES.  109 

the  la!,l  gene  11  6  of  wli  th  was  hell  at  Lu!  k  in  1630.  These  thi-Qo 
towci  weie  Cities  of  the  German  Enpiie  inl  hume  1814  have  piArt-i 
been  *admittel  as  members  of  the  Gcinian  C  unfed  oration,  and  L  -I 
have,  in  conjunction  ^ith  Trankfort  a  vote  m  the  Diet. 

LXXXn  Fiankfoit-on  the  Maine^^)  is  the  most  important  free  town 
of  Germany  an!  as  has  been  meoti  ned  is  the  ^eat  of  the  German  diet. 
The  jiesout  constitution  rf  th  s  free  eitj  was  established  in  1816.  It 
consists  of  1  Senate  m  wKich  the  Eseoutive  Power  is  lodged,  and  a  Legis- 
lative body  choseu  by  Electors  of  the  city  and  suburbs. 

LXXXIII.  Andorra  or  Andorre{E)  is  a  small  independent  State  com- 
posed of  three  valleys  on  the  southern  side  of  tLe  Central  Pyrenees.  It 
is  considered  as  a  neutral  and  independent  Province,  though  to  a  oertain 
estent  connected  both  with  France  and  Spain.  This  little  Republic  has 
preserved  for  a  long  series  of  yeare  the  inatitutiona  which  it  now  enjoys, 
LXXXIV.  San  Marino  is  also  a  very  small  but  independent  Eepublio 
in  the  north-east  of  Italy,  surrouaded  on  all  sides  by  the  Papal  dominiona. 
The  military  force  of  the  Eepublic  is  said  to  consist  of  80  men,  and  the 
whole  population  to  be  about  7,600.  In  1739,  Cardinal  Alberoni  sub- 
jected it  to  the  Pope,  who,  however,  restored  the  Hepublio.  It  declined 
the  oifcr  of  an  increase  of  territory  made  to  it  by  Napoleon  in  1797- 

LXXXV.  Eighlhly. — The  Constitution  and  Territory  of  Belgium  have 
been  also  definitively  established  by  Treaty,  and  are  therefore  matter  of 
Interuatioaal  Law.  It  wlU  be  seen  that  a  perpetual  neutrality ,(a)  in  ques- 
tions arising  between  other  Powers,  is  tlie  most  remarkable  condition  of 
*the  national  esistenoe  of  Belgium.  The  articles  of  the  Treaty  „..„.-, 
which  establish  the  kingdom  of  Belgium  are  as  follows  : —  '-        -^ 

"  1.  The  Belgian  temtory  shall  be  composed  of  the  provinces  of  South 
Brabant,  Liege,  Namur,  Hainault,  West  Flanders,  East  Flanders,  Ant 
werp,  and  Limbourg;  such  as  they  formed  part  of  the  United  Kingdom 
of  the  Netherlands  constituted  in  1815,  with  the  exception  of  those  dis- 
tricts of  tho  provinoG  of  Limbourg  which  are  designated  in  Art.  4. 

"The  Belgian  territory  shall,  moreover,  comprise  that  part  of  the 
Grand  Duchy  of  Luxembourg  which  is  specified  in  Art.  2. 

"2.  In  the  Grand  Duchy  of  Luxembourg,  the  limits  of  the  Belgian 
territory  shall  be  such  as  will  be  hereinafter  described :  viz.,  commencing 
from  the  frontier  of  France,  between  Rodange,  which  shall  remain  to  the 
Grand  Duchy  of  Luxemburg,  aud  Athus,  which  shall  belong  to  Belgium 
there  shall  be  drawn,  according  to  the  annexed  map,  a  line  which — leav- 
ing to  Belgium  the  road  from  Arlon  to  Longwy,  the  town  of  Arlon  with 
its  district,  and  the  road  from  Arlon  to  Bastogne — shall  pass  between 
r,  which  shall  be  on  the  Belgian  territory,  and  Glemancy,  which 


{(/)  Treaties  between  Great  Britain  and  Frankfort : — 

Treaty,  Oommeroe  aud  Navigation,  London,  May  13, 1833. — Hertslot's  Treat,  vol. 
iv.  147,  163,  548. 
lb.  Dec.  29,  1835.— lb.  vol.  v,  97,  98,  625. 
Convention,  Commeroo  and  Navigation,  Marcli  2,  1841.— lb.  vol.  vi.  151,  755, 

Traits  de  Commerce  ot  do  Navigation  entre  la  Gr6ce  et  Villes  ADsSaticiues,  May 
1843,— VidoDoM,  etc.  311. 
(i)  Gazetteer  of  the  World,  "  Andorra."  (o)  Viae  post,  Arts.  !— 26. 
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sbill  lemain  to  the  (rriiid  Dachj  of  Luscmbourg,  terminating  at  Stein- 
fort,  \^  loch  plice  ^ihdl  also  romain  to  the  Grand  Duehy.  From  Steinfort 
this  line  shall  he  contiQued  in  the  direotion  of  Eischen,  Heobus,  Gruirsoh, 
Oberpaleu,  Grende,  Nothomb,  Paretic,  and  Perl^,  as  far  as  Martelange : 
Hecbus,  Gunscb,  Grende,  Nottomb,  and  ParettD  being  to  belong  to  Bel- 
j!  um ,  and  Eiachen,  Oberpalon,  Perle^  and  Martelange  to  the  Grand 
Duchy. 

"From  Martelange  the  said  line  shall  follow  the  course  of  the  Snre, 
the  waterway  ((/mfoey)  of  which  jiver  shall  serve  as  the  limit  between 
the  two  States  as  far  as  opposite  to  Tintange,  from  whence  it  shall  he 
continued,  as  directly  as  possible,  towards  the  present  frontier  of  the  Ar- 
Tondissement  of  Diekircb,  and  aliall  past,  between  Surret,  Ilarlange,  and 
Tarcbampa,  wiich  places  shall  be  left  to  tbo  Grand  Duchy  of  Luxem- 
r*l  (191  ^'^'^''^i  ^'^'^  Honvilie,  Livercbamp,  and  L  outre  mange,  *whieh  places 
f-  J  shall  form  part  of  the  Belgian  territory.  Then  having — in  the 
vicinity  of  Donools  and  Soulez,  which  shall  remain  to  the  Grand  Duchy 
— leached  the  present  boundary  ot  the  Ariondissoment  of  Diekireh,  the 
line  in  qae'!ti')n  shall  follow  the  siid  boundary  to  the  frontier  of  the 
Piussian  territory  All  the  territone^!,  towns,  fortresses,  and  places  situ- 
ated to  the  west  of  this  line, shall  belong  to  Belgium;  and  all  the  territo- 
ries, towns,  fortresses,  and  places  situated  to  the  east  of  the  s^d  lino  shall 
continue  to  belong  to  the  Grand  Duchy  of  Luxembourg. 

"It  is  understood  that,  in  marking  out  this  line,  and  iu  conforming  as 
closely  as  possible  to  the  description  of  it  given  above,  as  well  as  to  the 
delineation  of  it  on  the  map,  which,  for  tho  sake  of  greater  clearness,  is 
annexed  to  the  present  article,  tho  Goinmissionera  of  demarkoation,  men- 
tioned in  Art.  6,  shall  pay  due  attention  to  the  localities,  as  well  as  to 
the  mutual  necessity  for  accommodation  which  may  result  tberefrom. 

"3.  In  return  for  the  cessions  made  in  the  preceding  article,  there 
shall  be  assigned  to  his  Majesty  the  King  of  the  Netherlands,  Grand 
Duke  of  Luxembourg,  a  territorial  indemnity  in  the  province  of  Lim- 
bonrg. 

"4.  In  execution  of  that  part  of  Art.  1,  which  relates  to  the  province 
of  Limbourg,  and  in  consequence  of  the  cessions  specified  in  Art.  2, 
there  shall  be  assigned  to  his  Majesty  the  King  of  the  Netherlands,  either 
to  bo  held  by  him  in  his  oharacter  of  Grand  Duke  of  Luxembourg,  or 
for  the  purpose  of  being  united  to  Holland,  those  territories,  the  limits 
of  which  are  hereinafter  described : — 

"First.  On  the  right  hank  of  the  Meuse:  to  the  old  Dutch  enclaves 
upon  the  said  bank  in  the  province  of  Limbourg,  shall  be  united  those 
districts  of  the  said  province  upon  the  same  bank,  which  did  not  belong 
to  the  States  General  in  1790 ;  in  such  wise  that  the  whole  of  that  part 
of  the  present  province  of  Limbourg,  situated  upon  the  right  bank  of 
the  Meuse,  and  compi-ised  between  that  river  on  the  west,  the  frontier  of 
r*10*!l  *^^  Prussian  territory  on  the  east,  the  present  *frontier  of  the 
L  J  province  of  Liege  on  the  soulh,  and  Dutch  Guelderland  on  the 
north,  shall  henceforth  belong  to  bis  Majesty  the  King  of  the  Nether- 
lands, either  to  be  held  by  him  in  his  character  of  Grand  Duke  of  Lux- 
embourg, or  in  order  to  be  united  to  Holland. 
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.  On  the  left  hank  of  the  Mmse :  oommenclDg  from  the 
southernmost  point  of  the  Dutch  province  of  North  Brabant,  there  shall 
be  drawn,  according  to  the  annexed  map,  a  line  which  shall  terminate 
on  the  Meuse  helow  Wessero,  between  that  place  and  Steven swaardt,  at 
the  point  where  the  frontiers  of  the  present  Arrondissement  of  Ruremond 
and  Maestricht  meet,  on  the  left  hank  of  the  Meuse  ;  iu  such  manner 
that  Bergerot,  Stamproy,  Keer  Itteren,  ItterTOOrd,  and  Thome,  with  their 
districtSj  aa  well  as  all  the  other  places  situated  to  the  north  of  this  line, 
shall  form  part  of  the  Datoh  territory. 

"  The  old  Dutch  enclaves  in  the  province  of  Limhourg,  upon  the  left 
bank  of  the  Meuse,  shall  helong  to  Belgium,  with  the  exception  of  the 
town  of  Maestricht,  which,  together  with  a  radius  of  territory,  extending 
1,200  toises  from  the  outer  glacis  of  the  fortress  on  the  said  hank  of  this 
river,  shall  continue  to  be  possessed  in  full  sovereignty  and  property  by 
his  Majesty  the  King  of  the  Netherlands. 

"  5.  It  shall  he  reserved  to  his  Majesty  the  King  of  the  Netherlands, 
Grand  Ihike  of  Luxembourg,  to  come  to  au  agreement  with  the  Germanic 
Confederation,  and  with  the  Agnates  of  the  House  of  Nassau,  as  to  the 
application  of  the  stipulations  contained  in  Arts.  3  and  4,  as  well  as  upon 
all  the  arrangements  which  the  said  articles  may  render  necessary,  either 
with  the  ahove-mentioaed  Agnates  of  the  House  of  Nassau,  or  with  the 
Germanic  Confederation. 

"  6.  In  consideration  of  the  territorial  arrangements  ahove  stated, 
each  of  the  two  parties  renounces  reciprocally,  and  for  ever,  all  preten- 
sion to  the  territories,  towns,  fortresses,  and  places  situated  within  the 
limits  of  the  possessions  of  the  other  party,  such  as  those  limits  are  de- 
scribed in  Artsi  1,  2,  and  4. 

*"Thc  said  limits  shall  he  marked  out  in  conformity  with  r^-jat-i 
those  Articles  by  Belgian  and  Dutch  Commissioners  of  demarca-  L  J 
tion,  who  shall  meet  as  soon  as  possible  in  the  town  of  Maestricht. 

"7.  Belgium,  within  the  limits  specified  in  Arts.  1,  2,  and  4,  shall 
form  an  independent  and  perpetually  neutral  State,  It  shall  be  bound 
to  observe  such  neutrality  towards  all  other  States. 

"  8.  The  drainage  of  the  waters  of  the  two  Flanders  shall  be  regulated 
between  Holland  and  Belgium,  according  to  the  stipulations  on  this  sub- 
ject, contained  in  Art.  6  of  the  definitive  Treaty,  eonoluded  between  his 
Majesty  the  Emperor  of  Germany  and  the  States  General  on  the  8th  of 
November,  1785 ;  and  in  conformity  with  the  said  article,  Commission- 
ers, to  be  named  on  either  side,  shall  make  arrangements  for  the  appli- 
cation of  the  provisions  contained  in  it. 

"  9.  The  provisions  of  Arts.  108—117,  inclusive  of  the  General  Act 
of  the  Congress  of  Vienna,  relative  to  the  free  navigation  of  navigable 
rivers,  shall  be  applied  to  those  navigable  rivers  which  separate  the  Bal- 
kan and  the  Dutch  territories,  or  which  traverse  them  both. 

"  So  far  as  regards  specially  the  navigation  of  the  Scheldt,  it  shall  be 
agreed  that  the  pilotage  and  the  buoying  of  its  channel,  as  well  as  the 
conservation  of  the  channels  of  the  Scheldt  below  Antwerp,  shall  be  sub- 
ject to  a  joint  superintendence;  that  this  joint  superintendence  shall  bo 
exercised  by  Commissioners,  to  be  appointed  on  both  sides  for  this  pur- 
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pose ;  that  moderate  pilotage  dues  shall  be  fixed  by  mutual  agreement, 
and  that  such  dues  shall  be  the  same  for  the  Dutch  as  for  the  Belgian 
Gommeroe. 

"  It  is  also  agreed  that  tho  naTJgation  of  the  intermediate  channels 
between  the  Scheldt  and  the  Rhine,  in  order  to  proceed  from  Antwerp 
to  the  Rhine,  and  vice  vorsa,  shall  continue  reoiprooally  free,  and  that  it 
shall  be  subject  only  to  moderate  tolls,  which  shall  provisionally  be  the 
same  for  the  oommeroe  of  the  two  countries. 

«  :t  «  «  #  If 

-,._  *"25.  The  Coarts  of  G-rcat  Britain,  Austria,  France,  Prussia, 
<-  J  and  Russia,  guarantee  to  hia  Majesty  the  King  of  tho  Belgians, 
the  execution  of  all  the  preooding  articles. 

"  26.  In  consequence  of  ihe  stipulations  of  the  present  Treaty,  there 
shall  be  peace  and  friendship  between  their  Majesties  the  King  of  the 
TJnited  Kingdom  of  Great  Britain  and  Ireland,  the  Emperor  of  Austria, 
the  King  of  the  French,  the  King  of  Prussia,  and  the  Emperor  of  all  the 
Eussias,  on  the  one  part,  and  his  Majesty  the  King  of  the  Belgians,  on 
the  other  part,  their  heirs  and  suooeasors,  their  rospcctiyo  States  and 
subjects,  for  ever."{6) 

liXXSVI.  Ninthly The  Constitution  and  Territory  of  Greece  are 

the  subject  of  Treaty  and  guarantee,  and  under  the  protection  of  Inter- 
national Law.  The  articles  which  principally  affect  tho  International 
Slattis  of  Greece  are  aa  follows  ; — 

"1,  The  Courts  of  Great  Britain,  Prance,  and  Russia,  duly  author- 
ized for  this  purpose  by  tho  Greek  nation,  offer  the  hereditary  Sove- 
reignty of  Greece  to  the  Prince  Frederick  Otho  of  Bavaria,  second  son 
of  his  Majesty  the  King  of  Bavaria. 

"  2.  His  Majesty  the  King  of  Bavaria,  acting  in  the  name  of  his  said 
son,  a  minor,  accepts,  on  his  behalf,  the  hereditary  Sovereignty  of  Greece, 
on  the  conditions  hereinafter  settled. 

"3.  The  Prince  Otho  of  Bavaria  shall  bear  the  title  of  King  of 
Greece. 

"  4.  Grooco,  under  the  Sovereignty  of  the  Piince  Otho  of  Bavaria, 
and  under  the  guarantee  of  the  three  Courts,  shall  form  a  moaarohioal 
and  independent  State,  acoording  to  the  terms  of  the  Protocol,  signed 
between  the  said  Courts  on  the  3rd  of  February,  1830,  and  accepted  both 
by  Greece  and  by  the  Ottoman  Porte. 

*'  The  limits  of  the  Greek  State  shall  be  such  as  shall  be  definitively 
settled  by  the  negotiations  which  the  Courts  of  Great  Britain,  Franco, 
and  Russia,  have  recently  opened  with  the  Ottoman  Porte,  in  esecution 
of  the  Protocol  of  the  26th  of  September,  1831. 

*"  6.  The  three  Courts  having  beforehand  determined  to  con- 
r^^^J  vert  the  Protocol  of  the  3rd  of  February,  1830,  into  a  definitive 
Treaty,  as  soon  as  the  negotiations  relative  to  the  limits  of  Greece  shall 
have  terminated,  and  to  oommunioate  such  Treaty  to  all  the  States  with 
which  they  have  relations,  it  is  hereby  agreed,  that  they  shall  fulfil  this 

(i)  Hertslet's  Trcatioa,  toI.  ir.  pp.  27^-31,  37. 
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eugagcmcDt,  and  tLat  hia  Majesty  the  KiDg  of  Greece  stall  become  a 
contracting  party  to  the  Treaty  in  question. 

"  7.  The  three  Courts  shall,  from  the  present  moment,  use  their  in- 
fluenoe  to  procure  the  recognition  of  the  Prince  Otho  of  Bavaria  as  King 
of  Greece  by  all  the  Sovereigns  and  States  with  whom  they  have  rela- 
tions. 

«  8.  The  Eoyal  Crown  and  dignity  shall  be  hereditary  in  Greece ;  and 
shall  pass  to  the  direct  and  lawful  descendants  and  heirs  of  the  Prince 
Otho  of  Bavaria,  in  tKe  order  of  primogeniture.  In  the  event  of  the  de- 
cease of  the  Prince  Otho  of  Bavaria,  without  direct  and  lawful  issue,  the 
Crown  of  Greece  shall  pass  to  his  younger  brother,  and  his  direct  and 
lawful  descendants  and  heirs,  in  the  order  of  primogeniture.  In  the 
event  of  the  decease  of  the  laat-meatioaed  Prince  also,  without  direct  and 
lawful  issue,  the  Crown  of  Greece  shall  pass  to  his  younger  brother,  and 
to  his  direct  and  lawfal  deaeeadants  and  heirs,  in  the  order  of  primo- 
geniture. In  no  case  shall  the  Grown  of  Greece  and  the  Crown  of 
Bavaria  bo  united  upon  the  same  head. 

"  9,  The  majority  of  the  Prince  Otho  of  Bavaria,  as  King  of  Greece, 
is  fixed  at  the  period  when  ho  shall  have  completed  his  twentieth  year  j 
that  is  to  say,  on  the  1st  of  June,  1835. 

"  10.  During  the  minority  of  the  Prince  Otho  of  Bavaria,  King  of 
Greece,  his  rights  of  Sovereignty  shall  bo  exercised  in  their  full  extent 
by  a  Kegency  composed  of  three  Counsellors,  who  shall  be  appointed  by 
his  Majesty  the  King  of  Bavaria. 

"  11.  The  Prince  Otho  of  Bavaria  shall  retain  the  full  possession  of 
his  appanages  in  Bavaria.  Hie  Majesty  the  King  of  Bavaria,  moreover, 
engages  to  assist,  as  far  as  may  be  *in  his  power,  the  Prince  r^-i/jij-i 
Otho  in  his  position  in  Greece,  until  a  revenue  shall  have  been  L  -■ 
set  apart  for  the  Crown  in  that  State."(c) 

LXSXVII.  Tenthly. — As  to  States  atanding  in  a  Feudal  Uelation  to 
other  States.  These  may  be  said  to  bo  now  confined  to  the  province  of 
Turkey. 

The  existing  independent  Regencies  tributary  to  the  sublime  Porte 
are: — 

I.  In  Africa : 

1.  Tunis.  2.  Tripoli. 

II.  In  Europe ; 

1.  Montenegro.  2.  Moldavia.  , 

3.  ■Wallaohia.  4.  Servia.{ii) 

III.  Egypt. 

LXXXVIII.  The  relations  subsisting  factweea  the  Porte  and  these 
tributary  States  is  of  an  anomalous  and  perplexing  character;  nor  have 
the  great  powers  of  Europe  been  always  agreed  as  to  the  light  in  whieh 
all  these  Regencies  are  to  be  considered, 

LXXXIX.  First,  with  respect  to  the  Barbary  States,  which  are  tribu- 
tary to  the  Porte.     These  have  been  almost  of  necessity  treated  to  a  oer- 

M  HertiSlet's  Treaties,  vol.  iv.  pp.  320,  332, 

(d)  Vide  post.  Tripoli  is  not  exactly  in  this  category.  See  Eoch,  Hist,  dea  Tr. 
iv.  386,  424,  438. 
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tMn  extent,  and  for  certain  purposes,  as  de  fact      nl  j  nl  nt  '^t  t 
though  their  dejure  subordination  to  the  Porte  w     und   put  ! 
r«7nsn       '^^^  oourse(e)  wbich  the  European  Pow       ha        1  pt  1    ha 
L        J  been  such  as,  on  the  one  hand,  would  r      gn      th    S  p    m    y 
(Sttserainete\  of  the  Porte  oyer  its  dependenci        whil       n  th      th 
hand,  these  powers  have  often  demanded  and  cnf        1       !  nl 

cation  of  tho  injuries  done  to  their  subjects,  imm  d  t  ly  a  d  n  th  hrat 
instance  froro  these  dependencies  tbemselves. 

The  necessity  of  the  cases,  and  tha  reason  of  th    th  n     1  nl      d 

this  irregular  mode  of  International  proceeding  ucavoidable. 

"Nature"  (Mr.Burke{/)  observes,  with  bis  usual  sagacity)  "baa  said 
it,  that  tbc  Turi  cannot  govern  Egypt,  Arabia,  and  Ourdiatan  as  be 
governs  Thrace.    Nor  has  he  the  same  dominion  in  Crimea  which  be  has 

at  Brusa  and  Smyrna The  Sultan  gets  such  obedience  as 

be  can.  He  governs  with  a  loose  rein  that  he  may  govern  at  all;  and 
the  whole  force  aad  vigour  of  bis  authority  in  bis  centre  is  derived  from 
a  prudent  relaxation  in  all  bis  borders." 

XO.  Since  the  conquest  of  Algiers  by  France,  (1830,)  Tripoli  and 
Tunis  are  the  only  Barbary  States  {Ii4gences  JBarhafesques)  tributary  to 
the  Porte.  Indeed,  Tripoli  is,  properly  Bpeaking,  not  a  Barbary  State 
under  the  protection  of  the  Porte,  but  a  provinoe  of  the  Porte,  in  the 
same  condition  and  category  as  Bagdad  or  any  other  provinoe  of  tha 
Ottoman  Power.  The  Bey  is  appointed  and  removed  at  the  pleasure  of 
the  Sultan :  nevertheless,  European  Powers  haue  catered  into  Treaties 
with  the  Bey(^)  as  an  independent  power,  and  have  sought  redress  from 
him,  in  the  first  instance,  for  injuries  inflicted  on  their  subjects. 
r*1rt<n  *SCI.  Tunis,  at  the  present  time,  stands  in  a  different  and 
•-  J  more  independent  category.  The  Bey  is  Hereditary  Regent,  and 
practically,  if  not  theoretically,  also  irremovable  by  the  Sultan,  though, 
lite  Egypt,  tributary  to  the  Porte. 

In  1803, (A)  nevertheless,  the  Porte  addressed  a  Firman  equally  to 
Tunis  and  Tripoli,  commanding  both  Regencies  to  obey  the  conditions 
of  a  Treaty  of  navigation  and  commerce  which  the  Porte  bad  entered 
into  with  Pntssia,  and  which  related  to  both  Tripoli  and  Tunis. 

(e)  Matly,  Lb  Droit  Public  do  FEuTopo,  t.  i.  c.  v.  "  Le  commerce  ne  seroit  point 
en  aflretfi  centre  les  PniBaanceB  de  la  c6te  de  VAfrique,  si  Ton  ee  oontentoit  de  pren- 
dre &  ce  BDJet  &es  eogagemena  avec  \s,  Forte.  .  .  .  Anssi  la  France,  I'Angleterre, 
les  Provinces  Unies,  &c.,  traitent  elles  directemsat  arac  Tunis,  Tripoli,  Alger,  Ac. 
Cependant  ces  Barbaresques,  n'obaervant  leuc  Traites  qu'autant  qu'ils  y  sent  forces, 
s'exposent  sanvent  h,  Stra  cbfLti^s  avee  riguenr ;  et  dans  ces  occasions  11  est  ttis 
avantageus  d' avoir  contract^  de  telle  fagon  avecle  Grand  Seigneur  cjn'il  nepuiase 
prendre  leur  defence." — lb.  p.  396. 

Wteaton's  El^nj.  de  Dr.  iitec.  p.  49 ;  Wheaton's  Hist.  p.  636. 

(/)  Speech  on  Conciliation  with  America. — Burke's  Works,  vol.  iii.  pp.  BB,  57. 

{g)  The  Bej  styles  himself,  in  these  Treaties,  "  Bey,  Gonverneur,  at  CapitaJne- 
Gfinfiral  de  la  cite  et  rojaume,  or  r^gence,  de  Tripoli."  See  Treaties  of  1163  and 
1818  (last  Treaty)  between  Tripoli  and  Great  Britain ;  Treaty  of  1830  (last  Treaty) 
between  France  and  Tripoli. 

The  Apppendix  to  this  volume  will  contain  a  chronolo^cal  catalogue  of  the 
Treaties  between  European  Powers  and  the  IWgences  Barbaresques — Algers,  Tri- 
poli, Tunis. 

(h)  De  Martens  et  De  Ouasy,  Eec.  de  Tr.  ii.  311. 


>v  Google 


DIFFERENT    KINDS    OF    STATES.  115 

In  1813  a  Treaty  was  CLtered  into  tetween  Great  Britain  and  TunJs,(!) 
hy  wliich  this  Eegenoy  agreed  to  accord  to  tte  inhabitants  of  the  Ionian 
Islands  the  privileges  of  British  suhjects,  provided  Algiers  and  Tripoli 
adopted  the  same  course. 

XOII.  The  principal  circumstances  wiidi  mark  the  recognition  by 
the  European  Powers  of  the  SuzeraineU  of  the  Porte  over  these  Kegen- 
cies  appear  to  he  these: — 

1.  That  they  do  not  accredit  Ptihlia  Mitiiiters  to  the  Courts  of  these 
I,  but  send  Oon»uh  oiily.(i) 
.  That  when  the  Beys,  Pachas,  or  Governors  of  these  Regencies  visit 
the  European  Courts,  they  are  presented  there  by  the  Ambassador  of  the 
Porte,  and  are  not  received  as  the  representatives  of  an  independent 
State.  France,  it  is  believed,  has  not  always  been  so  particular  as  Great 
Britain  in  the  observance  of  this  not  insignificant  point  of  etiquette. 

3.  That  they  have  recognised  the  rale,  however  departed  from  in 
CDiergencies,  either  of  negotiating  through  the  Porte  with  respect  to 
these  Regencies,  or  of  obtaining  the  subsequent  confirmation  of  the 
Porte  for  arrangements  entered  into  with  these  Regencies. 

XCIII.  Morocco,  it  may  be  observed  in  passing,  is  unquestionably  an 
independent  State,  of  which  the  Emperor  is  the  *International  j.^- ,  j,-. 
Representative.  Various  Treaties  between  him  and  European  L  J 
Powers  have  been  from  time  to  time  concluded,  without  any  reference 
direct  or  indirect  to  the  Porte. 

XGIV.  The  mouutainous  province  of  Montenegro,  which  is  a  district 
of  Western  Turkey,  consists  of  an  elevated  plain,  separated  by  a  narrow 
strip  of  Austrian  territory  from  the  Adriatic,  bounded  on  the  northwest 
and  north  by  the  Bosnian  Herzegovina,  on  the  east  and  south  by  the 
Albanian  Pasohalic  of  Scutari,  and  on  the  southwest  by  the  Austrian 
frontier  of  Dalraatia,  at  the  Bocca  di  Cattaro.{?) 

This  singular  region  of  mountain  fortresses,  wliich  was  occupied  by 
Ivan  Czernojewich,  who  left  his  paternal  domains  near  the  Lake  Scutari 
towards  the  end  of  the  fifteenth  century,  has  ever  since  that  period  been 
in  a  semi-independent  condition. 

At  first,  the  Montenegrins,  having  adopted  the  Greek  religion,  were 
placed  under  the  Protectorate  of  Venice;  but  in  1623,  after  a  desperate 
resistance,  they  were  compelled  to  pay  a  capitation  tax  (Aiiraiscft.)  to  the 
Sultau. 

The  Montenegrins  have  been  till  lately  governed  by  a  Prince  Bishop 
of  the  Greek  church,  called  a  Tladiha.  For  a  century  and  a  half  this 
dignitary  appears  to  have  been  hereditary  in  the  Pelrovilsck  family;  but 

(i)  lb.  401. 

{Jcj  Vide  post,  the  important  distinctioo  in  Interoatioiial  Law  between  tlie  public 
Minister  Bad  the  Consul. 

m  Gazett«sr  of  the  World;  Fnllarton,  1363,  vol.  is. — "  Montenegro," 

Wilkinson,  "  Delmatia  and  Montenegro ;"  2  vols.  184S. 

Trealj-  of  Carlowitz,  1S99 ;  Schmauss,  ii.  1131. 

Treaty  of  Pasaarowita,  1118  ;  SchmansB,  ii.  1705, 

Treatj  of  Belgrade,  1739 ;  Wenok,  Cod.  J.  Gent.  i.  318. 

Treaty  of  Sistowa,  1591 ;  Maria's  Eec.  de  Tr.  rol.  v.  p.  246. 
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the  preseDt  Vladika,  who  suooeeded  in  1830,  refused  the  episcopal  dig- 
nity, and  ia  a  lay  Chief. 

By  the  Treaty  of  Carlowitz  in  1699  between  the  Eepublic  of  Venice 
and  the  Ottoman  Porte,  Montenegro  appears  to  have  been  left  under  the 
Protectorate  of  Venice;  but  by  the  Treaty  of  Passarowita  in  1718,  it  be- 
came again  subject  to  the  Porte;  in  1791,  it  was  atili  a  part  of  the  Tariiah 
^  *empire;  for  it  is  a  provision  of  the  Treaty  of  8iBtowB,(iii)  c 


[nil] 


claded  in  that  year  between  Austria  and  the  Porte,  that  the 


Montenegrins  shall  not  be  molested  or  punished  for  having  declared 
against  their  proper  Soyereign. 

In  1796,  the  Jlontenegrins  placed  thomselvea  under  the  Protectorate 
of  Russia;  and  eycr  since  that  period  a  relation  of  an  undefined  kind  has 
sabaisted  between  them. 

Since  1815  the  Venetian  possessions  on  the  Elyrian  coast,  including 
the  Boooa  di  Cattaro  and  the  Kagusan  territory,  have  been  anaexed  to 
Austria.  Nevertheless,  two  small  points  on  the  coast — tho  Leok  and 
the  Sutorina,  which  had  been  secured  by  the  Treaties  of  Carlowita  and , 
Paasarowitz  to  Turkey — remained  in  her  possession  till  1852.  In  that 
year  the  Prince  of  Montenegro  attacked  and  carried  a  fortress  at  the  head 
of  the  Lake  Scutari:  this  act  of  aggression  provoked  Turkey  to  attempt 
the  subjugation  of  Montenegro.  Austria,  and,  more  tardily,  Russia  in- 
r*112n  ^^'^^^'l  "''  behalf  of  the  Montenegrins;  *while  England  and 
L  -I  France  advised  Turkey,  without  abandoning  her  de  jure  title 
Over  Montenegro,  to  respect  the  gucm  independence  of  that  territory, 
and  on  this  basis  a  dangerous  quarrel,  which  might  have  embroiled  all 
Europe,  was  adjusted.  But  Austria  obtained  the  establishment  of  Con- 
sulates in  Bosnia,  Sorvia,  and  Herzegovina,  and  other  parts  of  Roumalia; 
and  though  she  did  not  possess  herself  of  Leek  and  Sutorina — the  strips 
of  territory  whereby  Turkish  Heraogovina  touches  the  Adriatic — she 
obtained  a  stipulation  that  Turkey  should  make  no  use  of  tliem  as  porta, 
and  that  no  Turkish  vessels  should  approach  them. 

(m)  Traite  de  Pais  ontra  sa  Majesty  Imp&iale  Eoyale  Apoatolique  ef  la  SubJima 
Porte  Ottomaae.  Fait  h  Sistow,  le  4  me  A&ut,  1^91.  (En  lanugue  Franjoise  ot 
Turque)  :— 

Art.  1.  II  y  aura  d^eotmais  urle  pais  perpetaelle  et  unlTeraelle,  par  terre,  sur 
mer,  et  but  les  rivieroa,  eatre  les  deus  empires,  leurs  sujcts  ot  Tassaui,  une  amitiiS 
vraie  et  sincere,  une  union  patfaitc  et  ^troite,  une  aboliUon  et  amnestie  pleine  et 
g€[i^rale  de  toutea  lea  hostilit^E,  violences,  et  iojoroa  commises  dans  le  oonrs  de 
cette  guerre,  par  les  deus  puiseanoes,  ou  par  les  sujets  et  vasaaux  de  Tune,  qui  ont 
Bnivi  le  parti  de  I'autre;  at  apiSciaJement  les  habitans  de  touts  conditioa  du  MonU- 
nlgre,  de  la  Boanie,  la  Serrie,  la  Vallacliie,  et  Moldavie,  qui,  en  -rertu  de  cette 
ftmmstie,poiiiTonttous  rentrerdanaleara  aacienncs  demeurea,  possesaioDs  et  droits 
queloonquee,  et  eu  jouir  paisiblemant,  sana  Ctre  jamais  inqui^l^a,  molest^s,  ni  pnnis 
pour  s'fitre  declares  contco  lour  prnpre  aouverain,  oa  pour  aroir  prfitS  hommage  ^ 
la  Coar  Imp^riale  et  Rojale. 

Art.  12.  Et  qaautfi  I'exercice  de  la  religion  catholique  Ohrltienile  dans  I'Empiie 
Ottoman,  ses  prgtres,  see  sectateara,  sea  ^glises  &  entretenir,  ou  &  repacer,  la  libettfi 
du  calte,  et  des  peraonnea,  la  Mquentation  et  la  protection  dea  lieux  aaicts  de 
Jerusalem  et  d'aatcea  endrDits,la  Sublime  Porte  Ottomane  reaouvelle  et  conlirme, 
d'aprte  larfegladn^^o/tHjiioatriot,  uDnseuIemeutlesprivilfegeaasaiirfisparrarticle 
.  IX.,  du  Traits  de  Belgrade  i  cotte  religion,  mais  auasi  ceui  qui  ont  i\^  post<5rienre- 
ment  concSdSs  par  sea  fermana,  et  autres  actea  ^manSs  de  son  autorite." — Marten's 
Eec.  de  Tr.  (1V91),  vol.  v.  p.  246. 
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XCV.  The  districts  of  Easteru  Europe  called  Moldavia  and  Wallaaliia 
are  two  principalitieB  situated  between  the  Carpattian  aiountaina  and  the 
Danube  and  the  Pnith. 

These  principalities,  as  well  as  those  of  Servia  and  Bulgaria,  before 
the  conquest  of  G-aOipoIi  in  1358,  by  which  Solyman  opened  to  the 
Turks  an  entrance  into  Barope,  had  been  governed  by  Princes  of  tholr 
own,  tributary,  sometimes  to  Hungary,  and  sometimes  to  Poland.()i) 

In  1529  these  principalities  submitted  to  tte  Porte,  on  conditioa  of 
obtaining  security  for  their  reli^oa  [which,  like  that  of  Montenegro  and 
Servia,  is  of  the  Greek  church)  and  tieir  laws,  and  of  being  exempt  from 
all  taxes  save  that  of  a  yearly  tribute  to  the  Sultan. 

These  conditions  were  never  rigidly  adhered  to,  and  the  principalities 
were  always  in  a  state  of  chronic  revolt  from  Turkey;  but  they  suffered 
more  especially  from  being  the  battle-ield  on  which  Russia  and  tho  Porte 
contended  for  the  mastery. 

This  is  not  the  occasion  on  which  to  enter  into  tho  history  of  the  vari- 
ous fortunes  of  these  principalities.  But  while  these  pages  are  preparing 
for  the  press,  a  most  grave  matter  of  International  Law  has  become  in- 
volved in  the  proposition,  *that  these  Christian  Principalities  are  i-*-i  lo-i 
Provinces  (witU  whatsoever  privileges)  of  the  Turkish  Empire,  <-  -^ 
It  has  become  of  great  importance  to  tho  welfare  of  Europe  to  asoert^n 
in  what  light  Russia,  the  most  powerful  neighbour  of  Turkey,  is  bound 
to  consider  them,  and  what  she  has  herself  declared  to  be  the  limits  of 
the  Russian  and  Ottoman  Empires.  To  answer  the  last  question  first: 
Russia  dictated  her  own  terms  in  the  Treaty  referred  to  by  Count  Nea- 
selrode,  as  sustaining  her  present  demand,  the  Treaty  of  Adrinople, 
1829 ;  for,  by  the  3d  Article  of  that  Treaty,  it  is  provided  that  the  Pruth 
shall  continue  to  he  the  limit  of  the  two  Empires.  The  same  Treaty  pro- 
vided, both  by  the  5th  Article,  and  by  supplemental  annexed  provisions, 
for  the  constitution  of  the  Principalities.  Tbey  are  plaoed  uuder  the 
Suziraineti  of  the  Porte,  with  the  guarantee  of  Russia  for  their  liberties 
and  privileges. 

The  next  question  is.  In  what  light  has  Russia  bound  herself  to  con- 
sider these  provinces  ?  The  Treaty  of  Adrinople  answers^ — as  part  of 
the  Turkish  Empire.  The  commercial  Treaty  between  Russia  and  the 
Porte  in  1846  makes  the  same  reply  still  more  distinctly.  The  16th 
Article  says,  "JJes  deux  cows  contractantes,  prenant  en  consid4ratimi  que 
pairmi  les  provinces  que  font  pa/rtie  des  Etats  de  la  Sublime  Porte  les 
pnndpautes  de  Yalachie,  de  Moldavie,  et  de  Servie  jouisaent  d'une  ad- 
miuistratioD  distinote,  sont  couvenuea  que  lee  marchandises,"  &c.,  &o.(o) 

The  yet  more  recent  Treaty  of  Balta-Liman,  of  the  first  of  May,  1849, 
does  not  annul  the  previous  stipulations  on  this  subject  between  Russia 
and  the  Porte,  but,  on  the  contrary,  by  the  7th  Article,  provides  that 
tbey  shall  not  be  set  asidc.^p) 

(n)  Hist.  AbrSg.  dea  Tr.  Kocli. !  Trait^a  autre  la  Porte  Ottomane  et  lei  Puissances 
Chr^tiennes  depuis  la  Paix  de  CaclowitB  eo  1689  jueqo'aa  TraiU  de  Buchareat  ea 
18:2,  t,  iv.  pp,  343, 410,  ed.  Bcnselies,  1838. 

(o)  De  M,  et  De  C.  p.  63T,  Treaty  of  Balta-Liman  in  1846. 

{p)  Russia  and  Tariiey:  Armed  Intervention  on  the  Ground  of  S^IIglou  con- 
sidered as  a  Question  of  Interuatioual  Law)  with  Appendix  of  Documents.  By 
Robert  PhiUimoro.     Loodou ;  Bidgway,  1853,    Vide  post,  "  Intervention." 
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-- ,  *SCVI.  The  executive  government  of  these  proyinces  is  tliat 
I-  J  of  a  Hoapodar  or  Woivode,  elected  by  tlie  inhabitants.  Tliia 
right  of  election,  and  that  of  administrative  and  legislative  indepeni^enoe 
and  inviolability  of  territory,  constitute  the  principal  privileges  acquired 
by  capitulation  from  the  Porte. 

By  the  Treaty  of  Bucharest,  in  1812,  the  third  part  of  Moldavia  was 
ceded  by  the  Porte  to  Russia.  The  rest  of  Moldavia  and  Wallachia  was 
restored  to  Turkey,  with  a  special  provision  for  the  privileges  of  the 
inhabitants  of  Moldavia. (j) 

Bj  the  Treaty  of  Aokerman,  ia  1826,  it  was  stipulated  that  the  Hos- 
podars  should  be  nominated  for  seven  years,  and  be  liable  to  be  deposed 
by  the  Suzerain  or  by  the  protecting  power. 

But  by  the  Treaty  of  Adriaople,  signed  three  years  later,  it  was  stipu- 
lated that  the  Hospodars  should  be  appointed  for  life.  By  the  Treaty 
of  Balta-Liman,  of  the  1st  of  May,  1849,  it  ia  agreed  that  the  Hospo- 
dars should  be  appointed  by  the  Sultan  for  a  term  not  exceeding  seven 
years ;  that  two  Commissioners  should  bo  appointed  for  the  reformation 
of  abuses,  whose  proposed  alterations  were  to  be  submitted  to  the  cabi- 
nets of  St.  Petersburgh  and  the  Porte;  and  that  the  consent  of  both  of 
them  should  be  obtained  previous  to  their  promulgation,  by  a  hattischemff 
of  the  Sultan. 

XCVII.  Sorvia  is  not  exactly  in  the  same  category  as  the  provinces 
which  have  been  first  mentioned. 

Servia  Proper  contains  about  a  million  of  inhabitants ;  but  the  Ser- 
vian race  is  said  to  amount  to  above  five  mi. lions  in  number  and  to  oe. 
cupy  one-third  of  the  European  territories  of  Turkey,  aad  all  the  south 
of  Hungary. 

In  the  middle  ages  the  Chief  of  this  people  assumed  the  title  of  Em- 
peror of  tho  East,  and  was  only  subdued  by  the  united  forces  of  the 
adjoining  nations. 

The  Servian  empire  was  at  last  divided  between  Austria  and  tLe  Porte. 
By  tho  Treaty  of  Passarowita,  in  1718,  the  Porte  ceded  the  north  of 
r*1 1  '>!  ^^'■'^'*'  "'''^  '''^  capital  Belgrade,  *to  Austria,  but  regained  this 
t-  -I  territory  by  the  Treaty  of  Belgrade  in  1739.  In  1801  the 
struggle  of  the  Servians  for  liberty  began  to  be  aided — at  first  secretly, 
and  after  1809  openly — byHussia;  and  the  Treaty  of  Bucharest,  ia  1812, 
between  lluaaia  and  the  Porte,  contained  in  ita  eighth  article  a  provision 
securing,  among  other  things,  to  tho  natives  the  internal  administration 
of  their  affairs,  on  the  payment  of  a  moderate  contribution  to  Turkey. 
In  1816  the  Servian  insurrection  broke  out  again,  but,  no  longer  assisted 
by  Russia,  was  pnt  down  with  circumstances  of  horriblo  barbarity.  The 
Servians  applied  in  vain  to  tho  Congress  of  Vienna  for  tho  mediation  of 
Christendom  ia  their  favour.  But  the  Greek  insurreotion  ia  1821,  and 
the  subsequent  independence  of  G-reecc,  operated  favourably  upon  the 
condition  of  Servia  j  and  it  is  now  recognized  by  the  European  Powers 
as  a  distinct  and  independent  nation,  governed  by  a  native  Prince.    The 
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Turki  have  indeei  a  garrison  xt  Belgrade  but  Toieigu  loweis  send 
Consuls  t  "^eivia  wh  ?o  e^csquatar  emanatea  fiom  tht  Soieieign  of  tlie 
country 

Be^jdo  the  Tieity  of  Bnch'irest  already  mentioned  letween  Russia 
and  the  Porte  the  licaties  of  Ackerm mn  in  1820  (?)  and  uf  Adr  nopla 
in  182J  aie  to  he  consulted  *for  the  national  Stal  s  of  Serv  a  [-»i-.f^-i 
as  well  IS  for  that  of  the  Dmuhian  jnncjpahties  of  Moldav  a  L  -1 
and  WallaGhii  ( ) 

XCTIII  With  reapea  to  Hontenegio  the  Dauuhiau  piucpiltes 
and  Hervia  an  Intermtion  il  question  of  some  dolicacy  ud  d  ffi  Ity 
arises — nimely  Tc  what  extent  tho  Pr  tectoiate  of  Auatr  i  o  Russ  a 
over  thcf  hiistnn  subject?  of  the  P  rte,  in  matters  lelatmg  to  their  leli- 
gioa,  hi-i  been  allowed  by  cuatom  or  by  treaty  to  extend  f 

This  point  will  rtceive  further  discu  si  n  m  a  later  pirt  of  th  ?  work, 
when  tho  Eight  of  Intervention  la  eoi  sideii,i 

XCIX  In  all  the  forego  ng  instances,  though  fhey  may  exhibit  a 
greater  oi  i  lets  derogation  fiom  the  lights  of  mdcp cndeut  Sovereignty 
(excepting  peihapa  thi-  oasL  of  Ser«i)  the  attiibute  of  free  and  uncon- 
trolled agency  m  the  r  external  relati  ns  with  Foreign  States  is  wanting. 

C.  fetatei  that  pay  tribute  or  stand  in  ^  feudal  lelition  towards  other 
Stateb,  are  nevertheleus  sometimes  considered  as  Ind  pen  lent  Sovereign- 
ties. It  was  not  till  1&1&  that  the  King  of  Naples  ceased  to  he  a  nomi- 
nal v^sal  of  tho  Papal  See ;  hut  this  feudal  relation  was  never  considered 
as  aifecting  his  position  in  tho  Commonwealth  of  States.  Of  the  same 
kind  some  German  Jurists  appear  to  consider  the  subsistiag  relation  be- 
tween Kniphausen  and  Oldenburgh  j  but,  in  fact,  it  is  a  relation  which 
can  hardly  be  said  to  exist  in  these  days,  except  where,  as  in  tlie  instan- 

(r)  Estract  from  Convention  between  the  Ottoman  Porte  and  Eussia,  signed  at 
Ackermftnn,  September  25th,  1826, — Acts  BSpai^  relatif  fi  la  Serrie:— 

"La  Sublime  Porte,  dans  I'unique  iotentJon  de  remplir  fid^lement  les  atipnla- 
tions  de  I'Article  Till,  du  TraitS  de  Bnchar^t,  ajant  pr^c^demment  permiB  aux 
dfipntfis  Serviens  ii,  Constantinople  de  lai  presenter  les  demandes  de  leur  natioii, 
sur  les  objets  les  plus  oonvenablea  pour  consolider  la  soKti  et  le  bieu-Stre  du  paja, 
ces  d^put^s  avajent  precedemment  exposd  dans  leur  requgte  le  T<Bn  de  la  nation 
relativementJi  qTielquea-nna  decea  objeta,  tel  que  la  liberty  daonlle,  lacboii  de  sea 
chefa,  I'ind^pendanoe  de  son  administration  infferienre,  la  rfiuuion  des  dLstricta  d6- 
tachfis  de  la  Serrie,  la  reunion  dea  diff^renta  imp6ta  en  nn  seul,  I'abandon  aax 
Serviens  de  la  rigie  d^  biens  appartenants  k  des  Mnsnlmans,  &  chsFge  d'en  payer 
le  revenu  ensemble  avec  le  tribut,  la  liberty  de  commerce,  la  permission  aux  u^go- 
cianta  Sevviens  de  vojager  dans  les  Btats  Ottomans  avec  lenrs  propres  passepocts, 
I'^tabliflaement  d'ti&pitaax,  6coles  et  imprimeries,  et  enfln  la  defense  aus  MusuN 
maas,  autres  que  ceux  appartenanta  aui  garaisons,  de  s'^tablir  ec  Servie.  Tandis 
que  Ton  s'occupait  b,  v^dfier  et  a  r^ler  lea  articles  ci-dessus  spdcifi^s,  certains  em- 
pSchements  eervenns  en  niotiverent  Tajournement.  Mais  la  Sublime  Porlfi  persis- 
tant anjourd'hni  encore  dans  la  ferme  resolution  d'aocorder  h  la  nation  Scrvienne 
les  arant^ea  stipuISs  dans  1' Article  Till,  du  Triutfe  de  Bucharest,  elle  rfiglera,  de 
concert  avec  les  depute  Serviens  i,  Constantinople,  les  demandea  ci-dessus  men- 
tionnSes  de  cette  nation  fidele  et  soumiae,  comme  ai;issi  toutes  les  autres  qui  lui 
soraient  pr^sent^ea  par  la  deputation  Servtenne,  et  qui  ne  aeront  point  conkaires 
a  la  quality  de  enjats  de  Tempire  Ottoman." — De  Martena  et  De  Cuasj,  Ree.  de 
TraitSs  et  ConvarLtions,  vol.  iv.  pp.  40,  41. 

{a)  De  Martens  et  De  Cussy,  Keo.  de  Tr.  Treaty  of  Bucliareat,  t.  ii.  p.  383. 
Treaty  of  Ackermann,  t.  iv.  p.  40,  Treaty  of  Adrinople,  ib,  p.  223.  "Wheaton's 
History,  p.  558. 
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ces  of  the  Barbaiy  States,  there  is  a  direct  and  practical  acknowledgment 
of  a  superior  Sovereignty. 

j.^^j„  *CI.  Eleventhly. — The  Status  of  Egypt  with  respect  to  ite 
l-        J  International  relations  ia  very  peculiar. 

Under  the  rule  of  the  Mamolukes,  Egypt  had  assumed  the  shape  of 
an  Independent  State,  though  owing  an  allegiance  of  a  feudal  cbaraetor, 
and  being  tributary  to  the  Porte. 

After  the  destruction  of  the  Mamelekos,  the  then  Paeha  of  Egypt, 
Mehemet  Ali,  endeavoured  to  establish  an  entirely  independent  kingdom. 
This  endeavour  led  to  the  Intervention — ^whioh  will  be  more  fully  con- 
sidered hereafter. — of  the  principal  Boropean  Powers  in  the  conflict 
between  the  Sultan  and  the  Pacha,  and  the  Convention  of  July,  1840. ((J 

On  November  3, 1839,  the  Porte  published  an  Ordinance  for  the  re- 
gulation of  its  provinces  and  of  its  vassal  States,  called  Eatti  Sheriff  of 
Gulk<M4.{'U)  This  Eatti  Sheriff  was  followed  by  the  promulgation  of 
a  collection  of  Laws  called  the  Tandmat,  and  this,  with  certain  modifi- 
cations, haa  been  applied  to  Egypt  by  a  Mrman  decor4  d'un,  Matti 
Sheriff,{x\  of  July,  1852.  This  Firman  appears  to  overrule  the  Gode 
(TAihas,  which  the  present  Pacha  had  established  in  Egypt. 

This  Eirman  can  hardly  be  said  to  affect  the  International  relations  of 
the  Pacha;  tlio  principal  derogation  from  the  Sovereignty  of  the  latter 
consisting  in  the  reservation  to  the  Sultan  of  the  power  as  to  life  and 
death  over  the  subjects  of  the  Pacha.(T/) 

r*lisn  *^'^  *''^  Separate  Act  annexed  to  the  Convention,  concluded 
I-  J  at  London,  on  the  16th  of  July,  1840,  between  the  Courts  of 
Great  Britain,  Austria,  Prussia,  and  Russia,  on  the  one  part,  and  the 
sublime  Ottoman  Porte,  on  the  other,  the  International  Status  of  Egypt 
is  described  in  the  following  articles: — 

"1.  His  Highness  promises  to  grant  to  Mehemet  Ali,  for  himself  and 

(()  See  the  Acta  de  Soumiasioa,  in  the  Firman  dn  13  F^vrier,  1841;  Oorrea- 
pondenoB  relative  to  tbe  Affairs  of  the  Levant,  vol.  ii.  735  (London,  1841). 

(_u)  See  the  Moroing;Chronicle,  27  November,  1839 ;  the  Times,  24  October,  1839, 

(ij  This  has  not  jet  bean  published,  but  it  daaeribes  itself  as — "Firman  addeas6 
i,  men  iUnstre  et  jndieieux  Viair  Abbas  Halmi  Pacha,  aotuellement  at  h6rSditaire- 
raent  Qouvameur  da  l'.41gypte,  avec  le  rang  Eminent  da  Grand  Viair." 

(y)  The  following  are  estracte  from  this  Firman : — "  Comme  r6aultat  salut^re 
de  cea  sentimena  lea  Tanzimad-Hairij^  qni  renferment  lea  principes  d'6qait6  et  de 
justice  que  la  Loi  Sainte  dont  les  bases  sont  infibranlables,  present,  ont  6t6  ineti- 
tnte,  j'ai  r^uasi  k  fairs  exgcuter  cea  Tauaimat  qui  conform^mant  fi  mon  Eatti- 
Sher^qoi  a  &t&  In,  ilj  a,  quelques  temps,  sur  la  Place  de  Gbiulkaneli  assureat 
complStement  la  vie,  la  ptopriSt^,  et  rhonneur  de  tontea  les  classes  des  sejcta  da 
ma  Sublime  Porte  gtablis  dana  maa  ^tata. 

"D'api^a  lea  lols  g^^rales  de  ma  Sublime  Porte,  I'exScntion  des  criminels  qui 
doivent  gtre  mis  i,  la  Forte,  soiC  en  vertu  de  la  loi  du  talion,  soit  par  mesiire  d'ad- 
mimstration,  aprSs  lea  formaiitSs  nfecessairea  d'une  enqnOte  jutidique  et  conforme 
ouil  ■      'gi  m    ttir     d6p     1    i     1  m    td    m         d 

Lrsqtasp  dmd  ai  auras,  ftc, 

q       I       m  t      6  mpl  j       ait  b.        t    venir  en  la 

m!h  Tmt-Hy  m  pq       .toutea  lea 
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for  Ilis  desoendaats  in  tlie  direct  line,  the  administration  of  the  PaoUalic 
of  Egypt;  and  his  Highness  promiaea,  moreover,  to  grant  to  Mehemet 
All  for  his  lifo,  with  the  title  of  Paoha  of  Acre,  and  with  the  oomraand 
of  the  fortress  of  Saint  John  of  Acre,  the  admiuiatration  of  the  southern 
part  of  Syria,  the  limits  of  which  shall  be  determined  by  the  following 
line  of  demarcation: — 

"This  line,  beginning  at  Cape  Ras-el-Nakhora,  on  the  coast  of  the 
Mediterranean,  shall  extend  direct  from  thecoe  as  far  as  the  mouth  of 
the  River  Seizaban,  at  the  northern  extremity  of  the  Lake  of  Tiberias. 
It  shall  pass  along  tho  western  shore  of  that  lake.  It  shall  follow  the 
right  of  the  Riyer  Jordan  and  tho  western  shore  of  the  Dead  Sea.  From 
thence  it  shall  extend  straight  to  tho  Ked  Sea,  which  it  shall  strike  at 
the  northern  point  of  the  gulpli  of  Akabaj  and  from  thence  *it  rgiin-i 
shall  follow  the  westorn  shore  of  the  gulph  of  Akaba,  and  the  '-  -i 
eastern  shore  of  the  gulph  of  Suez,  as  far  as  Suez. 

"3.  The  annual  tribute  to  be  paid  to  the  Sultan  by  Mehemet  Ali 
shall  bo  proportioned  to  the  greater  or  less  amount  of  territory  of  which 
the  latter  may  obtain  the  administration,  according  as  he  accepts  the  first 
or  the  second  alternative. 

"5,  All  the  Treaties  and  all  the  Laws  of  the  Ottoman  Empire  shall 
be  applicable  to  Egypt  and  to  the  Pachalio  of  Acre,  such  as  it  has  been 
above  defined,  in  tho  same  manner  as  to  every  other  part  of  the  Ottoman 
Empire.  But  the  Sultan  consents,  that  on  conditjon  of  the  regular  pay- 
ment of  the  tribute  above  mentioned,  Mehemet  Ali  and  his  deaeendanta 
shall  collect— in  the  name  of  tho  Sultan,  and  as  tho  delegate  of  his  High- 
ness, within  the  provinces,  the  administratioa  of  which  shall  be  confided 
to  them — the  taxes  and  imposts  legally  established.  It  is  moreover 
understood,  that  in  oonsideratioa  of  the  receipt  of  the  aforesaid  taSes 
and  imposts,  Mehemet  Ali  and  hia  descendants  shall  defray  all  the 
expenses  of  the  civil  and  military  administration  of  the  said  provinces. 

'i6.  The  military  and  naval  forces  which  may  bo  maintained  by  the 
Paeha  of  Egypt  and  Acre,  forming  part  of  the  forces  of  the  Ottoman 
Empire,  shall  always  be  considered  as  maintained  for  the  service  of  the 
State."(a) 


"CHAPTER   IIL  [*120] 

STATES   UNDER  A   EEDERAL   ONION. 

on.  We  now  arrive  at  the  second  branch  of  this  part  of  our  aubjocl — 
namely,  the  consideration  of  several  States  under  a  Federal  Union.  The 
examples  at  present  existing  of  this  description  of  States  are  the  follow- 
ing:— 

1.  The  Oormanio  Confederation  [Der  Deutsche  Bum}),  (a) 

{s)  Heitslet's  Treaties,  vol.  v.  pp.  641—540. 

(a)  Deataehes  Staata  uud  BundesvecUt  TOn  2aoliaria,  Brster  Theil,  kap.  i.  S.  21 
JcLT,  1854.— 9 
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2.  The  Confederated  Cantons  of  Switzerland. 

3.  The  United  BepuUica  of  North  America. 

4.  The  United  Republics  of  Central  and  Soutli  America : — namely, 
first,  The  United  Provinces  of  Guatemala,  or  the  Kepublic  of  Central 
America;  fiecondlj,  The  United  Proyincea  of  Rio  de  la  Plata,  or  the 
Argentine  Eepuhlio. 

cm.  States  under  a  Federal  Union  may  be  classed  under  two  prin- 
cipal heads : — First.  Those  which  have  retained  their  Independent  and 
Individual  Sovereignty,  especially  as  to  the  adjustment  of  their  external 
relations  with  other  Nations,  and  belong  to  a  system  of  Confederated 
States  only  for  purposes  of  domestic  and  internal  policy,  and  of  mutual 
assistanoe  and  defence  [Staatenhundej.  (b) 

But  the  laws  of  this  federal  body  have  only  effect  and  force  ia  the 
separate  members  of  the  system  through  the  agency  and  application  of 
the  particular  laws  and  jurisdiction  of  each  indiyidual  government ;  there- 
fore, as  far  as  Foreign  Power  is  concerned,  these  Confederated  States 
must  be  considered  as  individually  responsible  for  their  conduct,  and  as 
r«T>n  'separate  Independent  States.  In  this  class  must  be  ranked  the 
L        J  existing  Germanic  Confederations. 

Secondly.  The  Federal  Union  may  be  so  adjusted  that  the  manage- 
ment of  tho  external  relations  of  the  respeotive  members  of  the  Union  be 
absolutely  vested  in  the  Supreme  Federal  Power. 


[n22]  *OHAPTEK    IV. 

m  fm        ()      g 
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detslaat. 

la)  Deutsehee  Staats  und  Bnndesreolit  Zacbaria,  band.  i.  tap.  ii.  "  Die  Zeit  des 
Deutschen  Keichs. — Von  dem  Qesandsohaftsrechte  dos  Deotseliea  Eundes. — Miruss, 
i.  p.  533.     VatteU,  ii.  p.  338,  a.  B9. 

(6)  See  tbe  Act  Marten's  Eec.  dea  Traitfis,  VIIT.  p.  498 ;  Whaaton'a  History,  p. 
TO  i  Hallaiu's  Middle  Ages,  vol.  ii.  c.  6 ;  Koch,  Histoire  des  Traites,  c.  i.  8.  I  (par 
ScAoeU).  The  Germanic  Constitntion,  and  still  more  the  Medieval  Councila  of  tbe 
Ghnr:^,  are  tlie  Institutions  wliicli  have,  in  theory,  made  tbe  nearest  approach 
which  perhaps  the  world  has  ever  seen  to  an  Universal  International  Tribunal. 
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mcnt,  but  have  also  a  Central  Federative  Goverameat  whioli  oonduBts 
the  International  relations  of  the  ConfeiJeraoy. 

The  deliberations  of  the  G-ermanio  Confederacy  are  conducted  by  a 
Diet,  whioh  sits  at  Franlcfort-on-the- Maine,  and  ia  the  established  orgaa 
of  the  Confederaoy,  and  the  permanent  congress  of  the  plenipotentiaries 
of  the  States  which  are  members  of  it.(c) 

It  does  not  inteifere  with  the  internal  arrangements  of  the  individual 
raembere  of  the  Confederacy,  except  in  so  far  as  *they  affect  the  rijiioqi 
general  interests  of  the  wbole  body ;  and  each  of  these  members  L  J 
communicates  directly,  and  not  through  the  medium  of  a  Central  Govern- 
ment, with  the  Governments  of  Foreign  Nationa.^t^ 

CVI.  The  Treaties  whioh  must  be  consulted  upon  this  subject  are — 
The  Treaty  of  Vienna,  1815 — the  Annexes  to  that  Treaty ;  the  Acte 
Final  (  Wimer  Sohlmsacte^  signed  at  Vienna,  May  15,  1820 ;  the  Loi 
Orijanigtia,  which  settles  the  military  constitution  of  the  Confcderatioa ; 
tho  Act  of  the  Diet  of  the  28th  of  June,  1832,  and  of  the  30th  of  Octo- 
ber, 1834. 

By  the  fourth,  fifth,  and  sixth  articles  of  the  Act  which  settled  the 
Constitution  of  tho  German  Confederation  at  the  Congress  of  Vienna,  it 
was  provided.  That,  in  the  Federative  Diet,  all  the  members  vote  by 
their  plenipotentiaries,  either  individually  or  collectively : — 

Votes. 
Austria  .......  1 


1 


Hanover 
"Wurtembnrg . 


Electoral  Hesse 1 

The  Grand  Duchy  of  Hesse       ....  1 

Denmark  {for  Holstein)   .....  1 

The  Netherlands  (for  Lilzembarg)      ...  1 

The  Grand  Dueal,  and  Ducal  Houses  of  Sasony  .  1 

Brunswick  and  Nassau    .....  1 

Mecklenburg,  Schwerin,  and  Strelitz  ...  1 

Oldenburg,  Anhalt,  and  Sohwartzburg  .  .  1 
Hohenaollern,  Liehtenslein,  Eeuss,   Sehaumburg, 

Lippe,  Waldeck,  and  Hesse  Homburg  .  .  1 
The  Free  Cities  of  Lubeck,  Erankfort,  Bremen, 

and  Hamburg     ......  1 

(e)  Total         .       17 
Austria  presides  over  the  Diet.     Eaoh  State  has  a  right  to  make  pro- 

(cl  Zftchariil,  ib.  iii.  be.  223,  11 ;  es.  261,  I. 

(d)  The  Diplomatic  intercouree  of  tiie  German  Confederation,  as  Bucli,  witli 
other  nations,  will  be  eonsidered  hereafter. — Zachar.  ib.  s.  262. 

(e)  De  Martens  M  De  Cussy,  Eec.  de  Tr.  torn.  iii.  p.  145.     Wheaton  on  Interna- 
tional Law,  vol.  i.  pp,  10,  71. 
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,-.  positions,  under  limitations  as  to  time  fixed  l)y  tlie  *President. 
L       J  Whenever  Eundaraental  Laws  are  to  1 


when  Organic  Institutions  or  otlier  arrangements  of  a  common  interest 
are  to  be  adopted,  the  Diet  resolves  itself  into  a  General  Assembly,  and 
the  votes  are  taken  as  follows  : — 

Votes. 

Austria         .......  4 

Prussia  .......  4 

Saxony  .......  4 

Bavaria  .......  i 

Hanover        .......  4 

Wurtemburg  .......  4 

Baden 3 

Electoral  Hesse 3 

The  Grand  Duchy  of  Hesse       ....  3 

Holstein         .......  3 

Luxemburg    .......  3 

Brunswick     .......  2 

Mecklenburg  Schwerin     .....  2 

Nassau  ,,.....  2 

Saxe-Weimar  ......  1 

8axe-Gotha 1 

Saxe-Cohurg  . 


S  axe  -Hilburgb  an  sen 
M  eoklenburg-8  treli  tz 
Oldenburg 


Anhalt-Bemburg     ......  1 

Anbalt-Oocthen       ......  1 

Sobwartzburg-Sondersbausen     ....  1 

Scbwartzburg-Eudolstadt .....  1 

Hohenzollern-He  chin  gen  .....  1 

Licbtenstein  .......  1 

Hobenzollern-Sigmaringen         ....  1 

Waldeck 1 

Beuaa  (older  branch)        .....  1 

Reuss  (younger  branch)   .....  1 

Schaumburg-Lippe ......  1 

Lippe   . 


The  Free  City  of  Lubeck 
'I         '<         Frankfort 


Hamburg 

(/)  Total 


).  146, 147.    Wbeatou  oi 
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*CVII.  By  the  sistli  article  of  the  Treaty  of  Paris,  (181i)  pi251 
it  was  stipulated  that  the  States  of  Germanj  should  be  "inde-  L  J 
pendent,  and  united  hy  a  Federal  League." 

By  the  Eoderal  Act((j')  of  1815,  the  possessions  of  those  SoTOreigns 
and  Free  Towns  "which  had  anciently  appertained  to  the  German  Em- 
pire" were  anew  incorporated  into  a  League,  entitled,  "  The  German 
Oonfederation."(/t) 

By  the  eleventh  article  to  the  Annexe  to  the  Treaty,  it  was  provided, 
that— 

"(Art.  ll.J  The  States  of  the  Confederation  bind  themselves  to  defend, 
not  only  the  wholo  of  Germany,  hut  also  each  individual  State  of  the 
Union,  in  case  it  should  he  attacked,  and  mutually  guarantee  all  their 
possessions  included  ia  this  Union. 

"  When  war  is  declared  hy  the  Confederation,  no  member  can  engage 
in  separate  negotiations  with  the  enemy,  nor  make  peace,  or  a  truce,  with- 
out the  consent  of  tho  others. 

"  The  members  of  the  Confederation,  whilst  reserving  to  themselves 
the  right  of  forming  alliances,  hind  themselves  not  to  contract  any 
engagement  which  shall  be  directed  against  the  security  of  tho  confeder- 
ation, or  of  the  individual  States  of  which  it  is  composed. (-t ) 

"Tho  Confederated  States  bind  themselves  not  to  make  war  agiunst 
each  other  under  any  pretext,  and  not  to  prosecute  their  controveraies 
by  force  of  arms,  but  to  submit  them  to  the  Diet,  which  shall  endeavour 
to  mediate  through  the  medium  of  a  Commission ;  and  if  this  fail,  and 
a  judicial  sentence  be  necessary,  it  shall  be  obtained  by  an  Austregal 
Tribunal  (Austrsegal  Instanz)  properly  constituted,  from  which  there 
shall  he  no  appeal,"(/i:) 

The  Act  of  1815,  so  incorporated  in  the  Treaty  of  Vienna,  was  com- 
pleted by  the  First  Act  of  1820  (Blay  15.)  This  *Act  con-  r-*i261 
tains  the  following  articles  as  to  their  Mutual  International  Kela-  <-  -" 
tions  :(l) — 

"Art.  1.  The  Germanic  Confederation  is  an  InterimtionaZ  wnion  (vol- 
kerrechtlicher  vorein)  of  sovereign  princes  and  free  eitiea  of  Germany,  for 
the  preservation  of  the  independence  and  inviolahilty  of  the  States  com- 
prised in  the  Confederation,  and  for  the  maintenance  of  the  internal  and 
external  security  of  Germany, 

"  Art.  2.  This  union  ia,  in  its  relations,  a  sell-subsiting  Association  of 
States,  mutually  independent  of  one  another,  with  equal  reciprocal  rights 
and  obligations;  hut,  in  its  esternd  relations,  a  collective  power  com- 
bined ia  political  unity. 

"Art.  3.  The  extent  and  the  limits  which  the  Confederation  has 
marked  out  for  its  operation  are  defined  by  the  F.'deral  Act,  whJob  is 
Ihe  original  compact  and   first  groundwork  of  this  union:  whilst  it 

[g)  See  Anaese  9  of  the  Final  Act  of  Congress  of  Vienna. 
(A)  Martens,  Nouv.  Rec.  ii.  p.  516. 

H)  Thia  clause  ia  not  in  tlie  body  of  the  Treaty,  see  e.  63. 
(i)  Annexe  to  liie  Treaty,  De  M.  et  De  C.  i.,  p.  145. 

n)  OonKderation  Gennanicine.— De  Martins  et  De  Cussy,  Eec.  de  Traitas,  &c., 
vol.  Ul.  pp.  463,  464.    Whoaton's  History,  p.  445. 
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Mnal  (Wei  tier  SeJiIvssacie'j  of  1^20,  it  is  piovjded  . 

"  That  with  respect  to  Foreign  Affairs  ia  goncral,  it  is  the  duty  of  the 
Diet-- 

r*1971       *""'"■  -^^ '•'^^  organ   of  the  Confederation,  to  wat^h  over  the 
'-         J  inainlenance  of  peaoe  and  araicahle  relations  with  Foreign 

States. 
«  2.  To  receive  the  Envoys  accredited  hy  Foreign  States  to  the  Con- 
federation, and  to  nominate,  if  it  should  he  thought  necesiary, 
ministers  to  represent  tbe  Confederation  at  Foreign  Courts. 
"3.  Tn  conduct,  when  it  may  be  necessary,  negotiations,  and  conclude 

treaties  on  hehalf  of  the  Confederation. 
"  4.  To  interpose  with  Foreign  States  good  ofiicca  on  behalf  of  those 
members  of  the  Confederation  who  desire  them,  and  to  employ 
the  same  agency  with  the  separate  States,  members  of  the  Con- 
federation, on  behalf  of  tho  Foreign  Governments  who  ast  for 
suflh  intervention." 
By  the  thirty-flfth  article  it  is  declared,  that  "  The  Germanic  Confeder- 
ation has  the  right,  as  a  collective  body,  to  declare  war,  make  peace,  and 
contract  alliances,  and  negotiate  treaties  of  every  tind ;  nevertheless, 
according  to  the  object  of  its  institution,  as  declared  in  tho  second  article 
of  the  Federal  Act,  the  Confederation  can  only  exercise  these  rights  for 
its  own  defence,  for  the  maintenance  of  the  estemal  security  of  Ger- 
many, and  the  independence  and  inviolability  of  each  of  the  States  of 
which  it  ia  composed. 

"  Art.  36.  The  Confederated  States  having  engaged,  by  the  eleventh  arti- 
cle of  the  Federal  Act,  to  defend  against  every  attack  Germany  in  its  entire 
extent,  and  each  of  its  Co-States  in  particular,  and  reciprocally  to  gua- 
rantee the  integrity  of  their  possessions  comprised  in  the  union,  no  one 
of  the  Confederated  States  can  be  injured  by  a  foreign  power,  without 
at  the  same  time,  and  in  the  same  degree,  affecting  the  entire  Confeder- 
ation. 

"  On  the  other  hand,  the  Confederated  States  bind  themselves  not  to 
give  cause  for  any  provocation  on  the  part  of  foreign  powers,  or  to  exer- 
cise any  towards  them.  In  case  any  Foreign  State  shall  made  a  well- 
..  grounded  complaint  to  *thc  Diet  of  an  alleged  wrong  committed 


[*128]  ^ 


L  the  part  of  any  member  of  the  Confederation,  the  Diet  shall 


require  such  member  to  make  prompt  and  satisfactory  reparation,  and 
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take  other  necessary  measures  to  prevent  the  clIsturbaQce  of  tLo  public 
peace. 

"  Art.  37.  Whore  differences  arise  between  a  I"oreign  Power  and  any 
Stato  of  tlio  Confederation,  and  the  interTention  of  the  Diet  is  claimed 
by  tbo  latter,  that  body  shall  examine  the  origin  of  the  controversy,  and 
the  real  state  o£  the  question.  If  it  results  from  this  exarainatioo.  that 
such  State  has  not  a  just  cause  of  complaint,  the  Diet  shall  engage  such 
state,  by  the  moat  earnest  representations,  to  deaiat  from  its  pretentions, 
shall  refuse  its  intervention,  and,  in  case  of  necessity,  take  all  proper 
means  for  preserving  peace.  Should  the  examination  prove  the  contrary, 
the  Diet  shall  employ  its  good  offices  in  the  most  effioaoious  manner,  in 
order  to  secure  to  the  complaining  party  complete  aatisfaction  and  secu- 
ourity. 

"  Art.  38.  Where  notice  received  from  any  membor  of  the  Confeder- 
ation, or  other  authentic  information,  renders  it  probable  that  any  of  its 
Slates,  or  the  entire  Confederation,  are  menaced  with  a  hostile  attack, 
the  Diet  shall  examine  into  and  pronounce  without  delay  upon  the  ques- 
tion whether  sucb  danger  really  exists;  and  if  determined  in  tho  affirma- 
tive, shall  adopt  the  aecessaiy  measures  of  defence. 

"This  resolution  and  the  consequent  measures  aro  determined  in  (he 
permanent  counsel  by  a  plurality  of  votes, 

"  Art.  39.  When  the  territory  of  the  Confaderation  is  actually  invaded 
by  a  foreign  power,  the  stato  of  war  is  established  by  the  fact  of  inva- 
sion; and  whatever  may  be  the  ultimate  decisoa  of  the  Diet,  measures 
of  defence  proportioned  to  the  extent  of  the  danger,  are  to  be  immediately 
adopted. 

"Art.  40.  In  case  the  confederation  is  obliged  to  declare  war  in  form, 
this  declaration  must  proceed  from  the  general  assembly  determining  by 
a  majority  of  Iwo-tbirds  of  the  votes. 

"Art.  41.  The  resolution  of  the  permanent  council  »deciai-ing  j-*iqq-] 
the  reality  of  the  danger  of  a  hostile  attach  rendere  it  the  duty  L  J 
of  all  the  confederated  States  to  contribute  to  the  measures  of  defence 
obtained  by  the  Diet  In  like  mannei  the  declaration  of  wir,  pionouncpd 
in  the  general  assembly  of  the  Diet,  (.onstitutcs  all  confeder'ited  Statc'f 
active  parties  to  the  common  war 

"  Art.  42.  K  the  previous  question  concerning  the  existence  of  the 
danger  is  decided  in  the  negative  by  a  maionty  of  votei,  tho^e  of  the 
confederated  States  who  do  not  concur  in  the  decision  of  the  maj  jnty, 
preserve  the  right  of  concerting  between  themselves  measures  of  common 

"Art.  43.  Where  th  d  ng  nl  th  n  a  y  n  asurea  of  defence 
are  restricted  to  certa  n  St  t  nly  S  th  C  nf  d  at  on,  and  either  of 
the  litigating  parties  ^  n  nd  th  m  d  at  n  f  th  D  t,  the  latter  body 
may,  if  it  deems  the  p  p  ti  n  n  tent  w  th  th  t  I  state  of  things, 
and  with  its  own  po  t  n  n  1  f  th  th  p  ty  n  enta,  accept  the 
mediation  ;  provided  tb  t  n  p  j  d  h  11  It  to  the  prosecution  of 
the  general  measures  f      th  y    f  th     t      t    y    f  the  Confedera- 

tion, and  still  less  any    1  1  y   n  th  t    a    f  th       ali-eady  adopted 

for  that  parpose. 
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"  Art.  44.  War  being  dcclarecl,  each  coafederatecl  State  is  at  liberty 
to  furniBh  for  the  common  defence  a  greater  amount  of  force  than  is 
required  as  its  legal  contingent ;  but  this  augiaentation  shall  not  form 
the  ground  of  any  claim  for  indemnity  against  the  confederation. 

"Art.  45.  Where  in  ease  of  war  between  foreign  powers,  or  other 
oircuui stances,  there  is  reason  to  apprehend  a  violation  of  the  neutral 
territory  of  the  Confederation,  the  Diet  shall  adopt  without  delay,  in  the 
permanent  council,  such  extraordinary  roeasures  as  it  may  deem  neces- 
sary to  maintain  this  neutrality. 

"Art.  46.  Where  a  confederated  State,  having  possessions  without 
the  limit  of  the  Confederation,  undertakes  a  war  in  its  character  of  a 
European  power,  the  Confederation,  whose  relations  and  obligations  are 
unaffected  by  such  war,  remains  a  stranger  thereto. 
r*1  ^<V\  *"  ■^''''  ^'^'  ^^^^^  ^"°^  State  finds  itaclf  menaced,  or  attacked, 
L  J  in  its  possessions  not  included  in  the  Confederation,  the  latter  is 
not  bound  to  adopt  defensive  roeasures,  or  to  take  any  active  part  ja  the 
war,  until  the  Diet  has  recognized  in  the  permanent  council  a  plurality 
of  votes,  the  esistence  of  a  danger  threatening  the  territory  of  the  Con- 
federation. In  this  last  ease,  all  the  provisions  of  the  preceding  articles 
are  equally  applicable. 

"  Art.  48.  The  provision  of  the  Federal  Act,  according  to  which, 
when  war  is  declared  by  the  Confederation,  none  of  its  members  can 
commence  separate  negotiations  with  the  enemy,  nor  sign  a  treaty  of 
peace  or  armistice,  is  equally  applicable  to  all  the  confederated  States, 
whether  they  possess  or  not  dominions  without  the  territories  of  the  Con- 
federation. 

"Art.  49.  In  case  of  negotiations  for  the  conclusion  of  a  peace  or 
armislico,  the  Diet  shall  confide  the  special  direction  thereof  to  a  select 
committee  named  by  that  body,  and  shall  appoint  plenipotentiaries  to 
conduct  the  negotiations  according  to  instructions,  with  which  they  shall 
be  furnished.  The  acceptance  and  confirmation  of  the  treaty  of  peace 
can  only  be  pronounced  in  the  general  assembly."{m) 

CIX.  The  Federal  Constitution  waa  modified  by  a  decree  of  the  Diet 
at  Frankfort  {30th  October)  1832,  and  still  farther  by  the  act  of  1834 ; 
but  these  modifications  whether  desirable  or  not,  were  pronounced  by 
the  British  Minister  for  Foreign  Affairs  to  involve  no  point  which  con- 
cerned the  foreign  relations  of  the  different  States  with  other  States, 
and,  therefore,  not  to  found  any  just  ground  for  their  interference. (™) 
But  in  1834  the  British  Minister  at  the  Germanic  Diet  protested  against 
r*ian  '''*'  occupation  of  Frankfort  *by  Austrian  and  Russian  troops  as 
L  J  a  violation  of  the  Treaty  of  Vienna,  and  said,  "Tho  Germanic 
Confederation  has  been  created  by  the  Treaty  of  Vienna;  and,  as  to  its 

(m)  Martens,  Houvean  Eecneil,  torn.  v.  pp.  467 — 501 ;  De  M.  et  De  C.  i.  p.  463 ; 
Wheaton's  Law  of  Nations,  pp.  4B7 — 401);  EelatJous  of  the  Duchies  of  Schleswig 
and  Holstein. — Twiss,  p.  Ill ;  Zachar.  ib.  Ill,  a.  261. 

(n)  Wheaton's  History,  460,  46S,  470,  472,  483.  Mr.  Bulwer'a  Speech  in  the 
House  of  Commons,  August,  2,  1832  ;  and  Lord  Palmerston'8  Eeply.— Hausard's 
Parliameotttiy  Debates  (third  aeries),  toI.  sit.  pp.  1020—1049. 
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relations  with  other  States,  the  rights  of  the  Confederation,  its  powers, 
and  its  obligations  aj-e  to  be  sought  for  in  the  stipalationa  alono."(o) 

It  would  not  he  within  the  limite  of  this  work  to  describe  the  various 
attempts  made  to  remodel  the  G-ermanic  Confederation,  extending  from 
the  month  of  Fohruary,  1848,  to  the  15th  May,  1851.  The  end  of  the 
revolutionary  agitation  which  distracted  Germany  during  this  period 
is  the  restoralJOB  of  the  Frankfort  Diet  as  it  had  esisted  since  1815. (ji) 

ex.  From  what  has  heen  stated,  the  following  propositions  appear  to 
be  legitimately  deduced  : — 

First.  That  the  Germanic  Confederation  maintains  with  those  who 
are  memhers  of  that  league  relations  of  a  special  International  character, 
resting  entirely  upon  the  Federal  Act  of  1815,  and  further  explained  by 
that  of  1820,  as  liieir  sole  foundation  ;  but  that  all  the  members  of  this 
league  are  governed  in  their  relations  with  other  Independent  States  hy 
the  general  InternatJonal  Law. 

Secondly.  That  the  mutual  rights  and  duties  of  the  members  of  this 
Confederation  are  wholly  distinct  from  those  which  exist  between  them 
and  other  States,  not  memhers  of  the  Confederation. 

Thirdly.  That  the  operation  of  the  duties  and  rights  growing  out  of 
the  constitution  of  the  Confederation  is  not  only  exclusively  confined  to 
the  Independent  Sovereigns  *who  are  members  of  it,  hut  also  to  r*io2-| 
the  territories  which  belong  to  them,  by  virtue  of  which  they  '-  -^ 
were  originally  incorporated  into  the  G-ermanic  Empire. (y) 

Fourthly.  That  the  admission  of  new  States,  not  leing  German, 
into  the  Confederation,  or  the  admission  of  Slates  not  soverdgniies, 
would  conflict  with  the  principle  and  the  objects  of  the  Confederation.{;-) 
If  these  propositions  be  sound  in  point  of  law  and  reason,  it  follows 
that  neither  territories  belonging  to  these  sovereigns  at  that  time,  nor 
Bubsequently  acquired  territories,  can  be  engrafted  into  this  Confedera- 
tion without  the  consent  of  other  nations,  espeeially  of  those  wlio  were 
parties  to  the  Treaty  of  Tienna. 

CXI,  The  events  of  our  own  day  have  called  for  very  important 
priotieal  applications  of  these  principles :  first,  in  the  case  of  the  Duchies 
of  Schlewjg  and  Ho!steiu(s)  as  to  the  relation  in  which  they  stood  to  the 
Crown  of  Denmark,  on  the  one  hand,  and  to  the  Germanic  Confederation 
on  the  other :  Schleswig  having  been  a  fief  of  the  Danish  Crown  from 
the  pen]d  of  its  first  creation  as  a  Duchy  np  to  the  year  1658,  and 
having  smce  that  time  been  annexed  to  the  Gottorp  Duchy,  and  having 
been  afteiwards  re-annexed  with  Gottorp  to  Denmark,  and  never  having 
been  dn-ecily  connected  with  the  German  Empire;  Holstein,  on  the  con- 
triiy  having  been  a  German  fief. 

Those  who  argued  for  the  German  side  (as  it  was  called)  of  the  ques- 

(o)  Zacharift,  ib.  b.  iii.  kap.  iii.  a.  266 ;  Streitigkeiten  liber  Auslegung  und  An- 
wenflang  der  Terfassung. — Enndeschiedsgericht  von  1834.  The  Eelations  of 
Schleswig  and  Holstein,  by  Dr.  Twise,  p.  119 ;  1  Wheaton,  El&n.j  p.  65. 

ip)  Annual  Register,  vol.  xciii.  p.  2T7. 

(5)  ZacUaiia,  ib.  band.  iii.  s.  319.    Eegriff  und  Zweck  dos  Deutschen  Baudes. 

(r)  Zttchat.  jb.  6.  222. 

(«)  The  Eelations  of  the  Duchiaa  of  Schloswig  and  Holstein  to  the  Crown  of 
Denmark  anfl  tie  Germaoio  Oonfederation,  by  Dr.  Twiss,  chap.  t.  p.  103, 
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tion,  contended  ttat  teoanse  the  King  of  Denmavk  waa  subject,  as  Duke 
of  HoUtein,  to  the  laws  of  the  Confederation  with  respect  to  that  Buohy, 
therefore  Ms  Duchy  of  Sohleswig  was  also  subject  to  the  same  condition. 
It  was  answered  irresistibly,  it  would  seem,  so  far  as  justice,  practice, 
r*l  R^n  '^^^  '^^  reason  of  the  thing  are  eoneeined,  that  it  might  as  well 
L  -I  be  said  that  his  province  of  Jutland  waa  subject  to  the  Confede- 
ration; that  the  Kiag  of  Holland  by  reason  of  his  Duchy  of  Luxemburg, 
had  not  subjected  Belgium  to  the  Confederation ;  and  that  the  members 
of  it  had  not  pretended  to  interfere  as  to  the  separation  of  Belgium  from 
Holland,  though  they  had  done  so  as  to  the  arrangements  with  respect 
to  the  Duchy  of  Lnxemburg.  On  the  establishment  of  the  kingdom  of 
Belgium,  Luxemburg,  was  dividec!,  half  being  given  to  Belgium,  and 
half  rGmaining  to  Holland;  the  German  Confederation  being  compen- 
sated by  the  admission  into  its  membership  of  the  newly-created  Duchy 
of  Limburg.(() 

Secondly,  the  other  oaae  which  has  given  rise  to  a  discussion  as  to  the 
practical  application  of  the  principles  of  the  G-ernian  Confederation,  has 
been  the  aJieged  attempt  or  desire  of  Austria  to  incorporate  her  Hun- 
garian, Croatian,  and  Italian  dominions  into  the  German  Confederation; 
to  which  attempt  the  powers  who  guaranteed  the  Treaty  of  Vienna  would 
have  an  unquestionable  right  to  refuse  their  consent,  and  which  right 
they  might  hold  themselves  bound  by  their  obligations,  both  with  respect 
to  themselves  and  to  the  general  peace  of  the  world,  to  esert.(!(J 
r»l  mi  CXII.  II. — The  second  class  of  Federal  States  embraces  those 
L  J  which, (^a;)  by  the  terms  of  their  confederation,  vest  *the  adjust- 
ment of  their  external  relations  in  a  Supreme  Federal  Power.  ( Vnio 
civitakmt — 4tat  composS — Sundessiaat — unirte-Slaatea — Staateit-Ver- 
eme.)  The  Aohfean  League  and  the  United  Provinces  of  the  Nether- 
lands fnraish  memorable  illustrations  of  such  a  confederation. (j/) 

CXm.  To  this  denomination  belongs,  at  the  present  day,  the  Con- 
federation of  the  Swiss  Cantons. p)   The  Thirteen  Cantons  of  Switzerland 

(I)  Zachar.  ib,  a.  221.  IL  D. 

(h)  See  the  cote  on  this  subject  of  the  French  and  Eugliali  to  the  Austrian 
GoTemment  in  the  Appendix  to  the  second  voUime  of  the  "  Annuaire,"  1852-3, 
by  the  editors  of  the  "  Eevue  dee  Deux  Moncles." 

(i)  "  la  these  days,  their  union  is  bo  entire  and  perfect,  that  they  are  not  only 
joined  together  in  bonds  of  frendship  and  alliance,  but  even  make  use  of  the  same 
laws,  the  same  weights,  coins,  and  measuree,  the  same  magistrates,  coansellors, 
and  judges  ;  so  that  the  inhabiitmte  of  this  lekoU  tract  of  Qreece  seem  in  all  respects  to 
form  but  one  single  cHy,  eicept  ouiy  that  they  are  not  inclosed  within  the  circuit  of 
tlie  same  walla :  in  every  other  point,  boUi  through  the  whole  republic  oud  in 
every  separate  state,  wa  find  the  most  exact  resemblance  and  conformity," — Hamp- 
ton's Poljt)iua,  vol.  i.  p.  224. 

Poljb.,  Hist.  1.  ii.  c.  iii. ;  Bynierslioek,  Quaist.  Jnr.  Publ.  1.  ii.  o.  xsiv. 

Burlamaqua,  Piincipes  du  Droit  Politique,  pt.  ii.  ch.  i.  s.  43. 

The  Federalist  (American). 

M  Manuel  da  Droit  Pubhc  de  la  Suisse. 

Handbuoh  der  Soliwelierischen  Staaten. 

Wheaton,  EMm.  du  Droit  Intern.  1.  i.  pp.  73,  73. 

Wheaton,  Hiat.  pp.  492—496, 

(a)  See  Martens,  Nouv.  Eec.  t.  ii.  p.  68  ;  t.  iv.  pp.  161,  2T3 ;  t.  vii,  p.  lT3,  and 
De  U.  et  De  0.,  t.  iii.  pp.  14, 38,  89,  191,  243,  for  the  following  treaties  relating  to 
the  Swiss  Coufederatiou .  "  1814,— Pais  de  Paris,  Art.  vi.  3.    La  Suisse  indSpend- 
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had  for  some  timo  previous  to  the  Treaty  of  'Westplialh  been  ch  facto 
independ8nt,(a)  but  that  Treaty  fortoetly  recognised  their  esiiteneo  as 
Independont  States.  The  effects  of  tlie  French  Ruvolution  in  1789  were 
severely  felt  in  Switzerland.  The  Cantons,  in  conaeiiiience  of  the  sepa- 
ration of  various  districts,  were  increased,  first  to  the  numher  of  nineteen, 
and  finally  to  the  number  of  twenty-two.  Their  internal  dissensions 
brought  ahout  an  Act  of  Mediation  under  Buonaparte  iu  1803,  and  sub- 
jected them  to  tho  invasion  of  the  Allied  Powers  in  1813. 

la  1815  the  claims  of  the  conflicting  Cantons  wore  adjusted,  and  the 
Confederation  re-modelled  at  the  Congress  of  "Vienna,  (1815;)  and  in  the 
same  year,  (August  7,)  the  mirnbei  of  t!ie  Cantons  was  increased  to 
twenty-two  by  the  Federal  Act,  signed  at  Zurich,  and  tlieir  neutrality 
was  recognised  (November  20},  by  an  Act  signed  by  the  Allied  Powers 
at  Paris. 

*CXIY.  According  to  the  Federal  Act  of  1815,  the  Swiss  pjgg-. 
Confederation  consists  of  the  union  of  twenty-two  Cantons.  The  L  -■ 
object  of  their  union  is  declared  to  be  the  preservation  of  their  liberty 
and  independence,  security  against  foreign  invasion,  and  the  maintenance 
of  internal  public  tranquillity  and  order.  They  mutually  guarantoe  their 
respective  territories  and  constitutions.  Their  Diet  is  formed  by  a  Gon- 
gi-ess  of  Deputies,  one  being  delegated  from  each  Canton,  and  each  having 
equally  a  single  voice  in  the  deliberations  of  this  common  senate.  It 
assembles  every  year,  alternately,  at  Berne,  Zurich,  and  Lucerne — these 
being  the  Cantons  fVorort)  in  which  the  executive  power  of  the  Con- 
federation resides  wnen  the  Diet  is  not  actually  sitting.  The  Diet  has 
the  exclusive  power  of  declaring  war,  of  entering  into  treaties  of  peace, 
commerce,  and  alliance  with  Foreign  States.  These  negotiations,  how- 
ever, require  the  assent  of  three-fourths  of  the  Diet,  though  in  other 
matters  a  simple  majority  suffices  for  the  validity  of  tho  resolution. 

It  is  competent,  however,  to  each  Canton  separately  to  conclude  with 
foreign  powers  treaties  which  have  for  their  object  regulations  of  revenue 
and  police;  provided  always  that  they  do  not  coofliet  with  the  Federal 
Convention,  the  Existing  Alliances,  or  the  Constitutional  Bights  of  other 
Cantons.  The  Confederation  has  a  common  army  and  treasure,  supported 
by  levies  of  men  and  contributions  of  money,  according  to  fixed  propor- 
tions, from  each  Canton. 

The  Diet  is  responsible  for  the  internal  and  external  security  of  the 
Confederation.  It  appoints  the  commanding  officers,  and  directs  the 
operations  of  the  Federal  army,  and  moreover  nominates  the  Federal 
Ministers  at  Foreign  Courts, 

CSV.  Since  the  year  1830,  the  separate  constitutions  of  each  of  the 
Cantons  baa  received  a  more  or  less  democratic  modification,  but  the 


e  gouvemet  pat  elle-mSme."  "  1814,  16  A6ut.  Les  Dh-ntaf 
Oftntons'  Traits  d'allianca  ponr  !a  conserration  de  leur  Ubert^  et  indfipendence." 
"1815,  r  Aeut  Act  deConKderatioa  ectcB  les  Vicgt-deni  Cantons  Hulv^tiquos, 
Hign^  &  Zurioll."  "  1815,  20  Novembre.  Acte  signs  h,  Paris  par  les  pl6nipotenti- 
aires  d'Autriche,  de  France,  de  la  Grande  Bretagne,  de  Prusao,  ot  do  Bussie,  par 
lequel  la  neutralite  de  la  Suisse  a  iStu  ri 
(o)  Koch.,  Hist,  des  Tr.  i.,  iii. 
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attempta  to  alter  the  principle  of  the  Federal  Act    f  1815  h       fid 
ES.le,  Unterwaldeii,  and  Appenaell  have  been  sul  d     d  c!       d  tli        I 
divisions  added  to  the  number  of  the  Confeder  t  d  C     t        wh   li 
r«l^n  t'^^'^^^y  * ''"greased  to  twenty-fivej  but  th       mb       f      t 
L        J  the  Diet  is  still  limited  to  twenty-two,       h  d  f  th 

three  Cantona  enjoying  only  half  a  vote.  Before  th   T       h  11     It 
it  was  competent  to  each  Canton  to  enter  into         p       1   11  1    th 

with  another  Canton  and  with  a  Foreign  State  ;(6)  b  t  t  1  f  m 
what  has  beon  stated,  that  no  individual  membe  f  th  f  d  1  b  ly 
einoe  the  Federal  Act  of  1815,  has  the  charact  I  p     t      — 

civilians  say,  the  persona  standi — of  a  separate  ind  p     1     t      t 

OXTI.  Tbia  snbject  should  not  be  dismissed  w  th     t  th      h         t 
that  one  of  the  Swiss  Cantons,  Neufchatel,  bears  th     t  tl     f       P 
pality,  and  is  placed  in  some,  though  it  may  bo  d    btf  1      wh  t    1 
under  the  Suaerainele  of  the  King  of  Prussia. (c) 

After  the  death  of  Marie  de  Longueville,  D    h        f  N  m 
1707,  the  States  of  Neufchatel  transferred  the  fi  f     f  th      p         P  1  'y 
to  the  King  of  Prussia,  as  the  representative  of  th    H  f  CI    1 

with  a  reservation  of  their  liberties  and  of  their  T      t        f  All  w  th 

the  Swiss  Cantons. 

The  ninth  article  of  the  Treaty  of  Utrecht  recognised  this  act  of  the 
States  of  Neufchatel,  and  so  the  relations  between  Prussia  and  Neuf- 
r*l  ^71  '^^^^'^^  continued  till  1805,  when  Prussia  *ceded  the  principality 
*■  -1  to  Napoleon,  It  was  restored,  however,  at  the  Peace  of  Paris, 
to  Prussia,  from  whom,  in  1814,  it  received  a  new  constitutional  form 
of  government.  But  Neufchatel  was  subsequently  admitted  into  the 
new  Helvetic  Confederation,  its  relations  to  which  were  defined  by  the 
9th  article((;?)  of  the  Acte  (April  7,  1815),  which  reunited  Neufchatel, 
Geneva,  and  Yalais  to  the  Helvetic  Confederation,  and  declared  that 
"  The  sovereign  state  of  Neufchatel  is  received  as  a  Canton  into  the  Swiss 
Confederation.  This  reception  takes  place  under  the  express  condition 
that  the  fulfilment  of  all  the  duties  which  devolve  upon  the  State  of 
Neufchatel  as  a  member  of  the  Confederation,  the  participation  of  that 
state  in  deliberations  on  the  general  affairs  of  Switzerland,  the  ratification 
and  performance  of  the  resolutions  of  the  Diet,  shall  exclusively  concern 


(e)  "  Estrait  da  manifests  publifi  par  rAmbaasadenr  du  Eoy  de  Prasso  au  aujet 
des  ftfftures  de  Neufchatel,  170T." — Schmauss,  ii.  p.  1305. 

"  Articles  g^n€rani  dresses  et  propoafe  au  nom,  etc.,  de  la  Principaute  de  Neuf- 
chatel et  de  Valangin — agrees  et  accordfis  par  TAmbasaadeur  de  S.  M.  l9  Roi  de 
PmsES,  HOT."— lb.  p.  1209. 

"MSmoire,  etc.,  1T07."— Ih.  pp.  1211,  1213. 

"  Articles  acoord^s  par  le  Roy  de  Prneae,  FrSdSric  I.,  i  la  Ville  de  Neufchatol, 
HOT." — SohmauHS,  ii.  p.  1213 :  in  which  the  King  of  Prussia  is  descfibea  (p.  121T) 
as  "  Princa  Souverain  de  Neufchatel  et  Valajigiii." 

In  the  Treaty  of  Utrecht  (1713)  the  authority  of  the  King  of  Prussia  is  fully  re- 
cognised.— lb.  p,  1361,  and  p.  1369,  art.  ix.  of  that  part  of  tlie  Treaty  which  coc- 
oerus  the  relations  of  France  and  Prnseia.  The  King  of  Prussia  is  acknowledged 
"pro  supremo  Domino  Frincipat&s  Nw'Oastn  et  VaUmgice." 

[d)    Martens,  t.  iv.  pp.  168,  170.    Aufoahmsurkunde  des  Cantons  Neuenburg. 
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the  government  residing  in  ITeufoliatel,  vfitliout  reciuiring  any  further 
sanctioa  or  assent." 

CXVII.  In  1847-8,  Switzerland,  like  tha  rest  of  Europe,  waa  agitated 
by  a  civil  war,  with  respect  to  which  the  States  of  Hcufchatel  resolvetl 
to  maintain  a  strict  neutrality.  The  King  of  Prussia  supported  them 
in  this  resolution;  but  the  extreme  party  ooastituting  the  then  majority 
in  the  Swiss  Diet  declared  that  this  resolution  was  inconsistent  with  the 
terms  of  the  stipnlation  by  which  Neufohatel  was  iacorporated  into  the 
union. (e^  After  uudergoing  the  evils  of  a  revolutionary  war,  Neufchatel 
has  returned  to  its  ancient  relations  with  Prussia.(/) 


■*OHAPTEK    V.  [n38] 

UNITE1>   STATES   OF  NORTH   AMERICA. 

CS.TIII.  The  United  States  of  North  Araerica(a)  furnish  the  greatest 
example  which  the  world  has  yet  seen  of  a  I'ederal  Government. 

The  Constitution  of  the  United  States  of  Korth  America  differs  mate- 
rially from  that  of  the  Germanic  Confederation :  the  latter  is  a  league  of 
"  "  th  ■  -       -  .  . 
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A       d  ng  to  th    1     £,    g      f  th     h    t  t    f  the  Constitution,  it 

was     t  bl  h  1  by      fh     p    [1      f  tb     U    t  d  St  t    ,  in  order  to  form 
am       pftnn  tUhit  dmt     trancjuillity,  pro- 

vid    f      th        mm       df  pmtthg         1     elfare,  and  secure 

th    bl        g      f  1  h    ly  t    th  m       d  th       I     t     ty        The  legislative 
pow       f  th  (I  C  t    g  of  a  Senate,  the 

m      b         t  wh    h  h  1  y  t!     1      1 1       1  t    ea  of  the  several 

St  t  1    f    H  f  K  p         t  1  h        by  the  people  in  each 

State. 

The  Executive  Power  is  lodged  in  a  President,  chosen  by  electors  ap- 
pointed in  each  State  according  as  tho  legislature  thereof  may  direct. 
The  powers  of  Congress  and  of  the  President,  ao  far  as  they  affect  the 
International  relations  *of  the  United  States  with  other  countrios,  rs;i  gg-i 
arc  expressed  in  the  following  articles  of  the  Consfitution,  which  >-  J 
was  finally  ratified  by  the  thirteen  States  in  1790 : — (S) 

(e)  Annniure  Historiijne  Universe],  I84B-9,  db.  viii.  p.  515 ;  Suisse,  lb.  ISoO,  uh. 
vii.,  p.  487. 

(/)  "Neufcbatel  ist   seit  dem  1 

I ohiseter)  Schw" —  " — ■ — 

'b  VOlkerreeht. 

AimTiiuie  des  Veax.  Mondes,  ISBO,  p.  301. 

(a)  Wtieaton's Internationa! Law;  Story's  Commentaries  on  the  Conslitution of 
the  United  States ;  Kent's  Commentaries  on  Amerieaa  Law. 

h)  The  articles  of  the  ttMiftdei'ad'on  were  finally  ratified  in  1781.  It  was  super- 
seded bj  the  Constitution  m  ll90. 
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Ari  I— Sect  S 

OXIX.  "  1.  To  lay  and  collect  tasc,  duties,  imposts,  and  esoises,  to 
pay  the  debts  and  provide  for  the  common  defence  and  general  welfare  of 
the  United  States ;  tut  all  duties,  imposts,  and  excises  sliall  be  uniform 
throughout  the  United  States, 

"2.  To  borrow  money  on  tho  Credit  of  the  United  States. 

"3.  To  regulate  commerce  with  foreign  nations,  aad  amon^;  the  several 
States,  and  with  the  Indian  tribes. 

"4.  To  establish  an  uniform  rule  of  naturalization,  and  uniform  law 
on  the  subject  of  bankruptcies  throughout  the  United  States. 

"  10.  To  define  and  punish  piracies  and  felonies  committed  on  the  high 
seas,  and  offences  against  the  law  of  nations. 

"  11.  To  declare  war,  grant  letters  of  marque  and  reprisal,  and  malic 
rules  concerning  captures  on  land  and  water."('') 

Sect.  10. 

"  1.  Ko  State  shall  enter  into  any  treaty,  alliance,  or  confederation  ; 
grant  letters  of  marque  and  reprisal;  coin  money;  emit  bills  of  credit; 
make  anything  but  gold  and  silver  coin  a  tender  in  payment  of  debts  ; 
pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impaii-ing  the  obliga- 
tion of  contracts,  or  grant  any  title  of  nobility. 

"2.  No  State  shail,  without  the  consent  of  the  Congress,  lay  any  im- 
posts or  duties  on  imports  or  exports,  except  what  may  be  absolutely  ne- 
neoessary  for  executing  its  inspection  laws ;  and  the  net  produce  of  all 
duties  and  imposts,  laid  by  any  State  on  imports  or  exports,  shall  be  for 
r  ij.m  '^  f    th    t       ury  of  the  United  States ;  and  all  such  laws 

i-  ^"^"J  hllb  Ij  t  t  th  revision  and  control  of  the  Congress.  No 
"it  h  II  w  th  ut  tl  a  ent  of  Congress,  lay  any  duty  of  tonnage, 
tptp  hj       fwin  time  of  peace,  enter  into  any  agreement 

0  mp  t  m  (h  n  til  Sf  t  ,  or  with  a  foreign  power,  or  engage  in  war, 
unl  tu  lly   n     1  1         n  such  imminent  danger  as  will  not  admit  of 

delay.'- (i^) 

Art.  11.— Sect.  2. 
"  2.  The  President  shall  have  power,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  make  treaties,  provided  two-thirds  of  the  senators 
present  concur;  and  he  shall  nominate,  and  by  and  with  the  advice  and 
consent  of  the  Senate  shall  appoint  ambassadors,  other  public  ministers 
and  consuls,  judges  of  the  Supreme  Court,  and  ail  other  officers  of  the 
United  States  whose  appoi 
and  which  shall  be  establi 
the  appointment  of  such 
sident  alone,  in  the  Courts  of  Law,  or  in  the  heads  of  departments.  («) 

(o)  Stor/s  Commentaries  on  the  Constitution  of  the  United  Statea,  pp.  a 
of  "  The  Oonstitation." 

{d)  Story,  p.  xsiv,  (e)  li).  p.  xsci. 


not  herein  otherwise  provided  for, 
by  law  :  but  tho  Congress  may  by  law  vest 
inferior  officers  as  they  think  proper  in  the  Pre- 
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Sect,  3. 
"1.  He  shall  from  time  to  time  give  to  tLe  Coogress  ioformatioa  of 
the  state  of  the  Union,  and  recommend  lo  their  consideration  such  mea- 
sures as  he  shall  judgo  necessary  and  expedient.  He  may,  on  extraordi- 
Dary  oeoasions,  convene  both  houses,  or  either  of  them ;  and  in  case  of 
disagreement  between  them  with  respect  to  the  time  of  adjournment,  he 
may  adjonm  them  at  such  time  as  lie  shall  think  proper.  He  shall  re- 
ceive ambassadors  and  other  public  ministers.  He  shall  take  care  that 
the  laws  be  faithfully  executed,  and  shall  commission  all  the  officers  of 
the  United  States."(/) 

Art.  nr,— Sect.  1. 
'■  1  The  judicial  power  of  the  United  States  shall  be  Tested  in  one 
Supieme  Court,  ani3  in  such  inferior  Courts  *aa  the  Congress  may  psi^n 
from  time  to  time  ordain  and  establish.  The  judges,  both  of  the  L  -1 
Supreme  and  Inferior  Courts,  shall  hold  their  offices  during  good  behav- 
loui,  ami  shall,  at  stated  times,  receive  for  their  services  a  compensation, 
which  shall  not  be  diminished  during  their  continuance  in  office, "(17) 

Sect.  2. 

"1.  The  judicial  power  shall  estend  to  all  cases,  in  law  and  equity, 
arising  under  this  Constitution, — the  laws  of  the  United  States,  and  trea- 
ties made,  or  which  shall  be  made,  under  their  authority ;  to  all  cases 
affecting  ambassadors,  other  public  ministers  and  consnls;  to  all  cases  of 
admiralty  and  maritime  jurisdiction ;  to  controversies  to  which  the  United 
States  shall  be  a  party;  to  controversies  between  two  or  more  States,  be- 
tween a  State  and  citizens  of  another  State,  between  citizens  of  different 
States,  between  citizens  of  the  same  State  claiming  lands  under  grants  of 
different  States,  and  between  a  State,  or  the  citizens  thereof,  and  foreign 
States,  citizens,  or  subjects. (7(J 

"2.  In  all  oases  affecting  ambassadors,  other  public  ministers,  and 
consuls,  and  those  in  which  a  State  shall  bo  a  party,  the  Supreme  Court 
shall  have  original  jurisdiction.  In  all  the  other  cases  before  mentioned, 
the  Supreme  Court  shall  have  appellate  jurisdiction,  both  as  to  law  and 
fact,  with  such  exceptions  and  under  such  regulations  as  the  Congress 
shall  make."^ 

Art.  IV.— Sect.  2. 

"1.  The  citizens  of  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States. (/) 


"  1 .  New  States  may  be  admitted  by  the  Congress  into  this  Union,  but  no 
Dew  State  shall  be  formed  orerreoted  within  the  jurisdiction  of  any  other 
State,  nor  any  State  be  formed  by  the  junction  of  two  or  more  States,  or 


(/)  Story,  p.  ^'t.  is)  Story,  p.  x 

(ft)  lb.  (i)Ib.p.!:!:Tiii.  Wlb. 
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-  .  -.  parts  of  *States,  without  the  consent  of  the  Legislatures  of  the 
L        J  States  concerned,  nswell  as  of  the  Oongress.(&) 

It  is  remarkable  that  no  provision  on  this  subject  is  to  be  found  in  the 
Articles  of  the  ConfederaUon  finally  ratified  in  1781.  The  contingency 
of  the  establishmeni  of  new  States  within  the  linilta  of  the  Union  seems 
to  have  been  wholly  overlooked  by  the  framers  of  the  instrument  of  the 
Confederation.  Under  the  proyisions  of  the  present  article  twelve  States 
have  been  admitted  into  the  Union,  upon  an  equality  with  the  original 


Jtates-(?) 
"2.  The 


s  shall  have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property  belonging 
to  the  United  States ;  and  nothing  in  this  Constitution  shall  be  so  con- 
atrned  as  to  prejudice  any  claims  of  the  United  States,  or  of  any  particu- 
lar State.(m) 

Sect.  4. 

"  1.  The  United  States  shall  guarantee  to  every  State  in  this  Union  a 

republican  form  of  government,  and  shall  protect  each  of  them  against 

invasion ;  and  on  application  of  the  legislature,  or  of  the  executive  (when 

the  legislature  cannot  bo  convened),  against  domestic  violence."  (?i) 

Art.  VI. 
"2.  This  Constitution,  and  the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land;  and  the  judges  in  every  State  shall  be  bound  thereby, 
anything  in  the  constitution  or  laws  of  any  State  to  the  contrary  not- 
withstanding." (o  J 

[*143]  *Art  \I — Amendment? 

"  The  judicial  power  of  the  United  States  shill  n  t  be  coa=tiued  to 
extend  to  any  suit  in  law  or  equity  commenced  or  pinsecnti.d  ac_iinst  one 
of  the  United  States  by  citizens  oi  another  Stitc,  or  by  (itizcn't  or  sub 
jeels  of  any  Foreign  State    (j) 

CXX.  It  IS  clear  from  this  account  of  the  Constitutirn  of  the  United 
States  of  Worth  America  thdt  the  whole  Pedeial  Body  is  responsible  for 
the  International  acts,  so  to  speak,  of  each  State,  and  of  the  individuals 
composing  them  Tri  example,  if  the  government  of  eithci  of  the  Caio 
iinas  inflict  an  injuiy  upon  a  foietgn  nation,  that  nation  must  direct  its 
complainffl  to,  and  seek  its  rcdiess  fiom,  the  FLderil  G-overnment 

The  proposition  that  each  fetate  of  the  Union  is  sepaiately  iL^ponsible 
for  its  own  miscondnct,  but  that  the  attempt  by  a  Foreign  State  to  en- 

\k)  Stoiy,  p.  sxis. — See  opinions  of  the  Attomej-General  of  tlio  United  States 
(published  at  Washington,  1341,)  vol.  i.  p.  311,  as  to  tlie  oonditiona  uuder  which 
the  State  of  Illinois  eatered  the  Union, 

Resolutions  dii  Crongr63  des  Ktats-Unia  poar  I'aflmisaioa  du  Toias  au  nombre 
das  Etata  de  rUnion  du  22  D^combre,  184B.— Vide  De  M.  et  C.  693. 

(l)  Story,  b.  iii.  o.  xxi.  (m)  lb.  p.  ssii.  («)  lb. 

{o)  lb.  p.  SIX.  (p)  Story,  p.  xxiiii. 
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force  its  claims  for  redress  against  an  individual  State  would  be  resisted 
by  the  wliole  Federal  Body,  is  a  proposition  wholly  untenable  jn  reason 
or  law.  Joint  rcBponsibility  must  accompany  joint  ptoteotion  ;  therefore 
the  strengthening  of  the  hands  of  the  American  Eseoutive  has  been  de- 
fied by  her  ablest  atateamen  and  jurists,  as  well  as  by  Foreign  Powers, 
in  order  that  she  may  be  the  more  readily  able  to  fulfil  her  Internationij 
obligations,  (y) 

CXXr.  The  Central  and  South  American  Republics,  aince  r^]<j-i 
the  establishment  of  their  independences,  have  undergone,  and  L  J 
will  probably  yet  undergo,  frequent  divisions  and  subdivisions.  The 
existing  Federal  Republics  are  those  of  Mexico,  of  the  United  States  of 
■  Bio  de  la  Plata,  or  the  Argentine  Hepublic,  and  of  the  United  States  of 
Guatemala,  or,  as  it  is  called,  the  Federal  Republics  of  Central  America. 
In  these  Federal  Republics  there  is  a  general  CoDgresa,  whitih  superin- 
tends the  relations  of  the  Republics  with  Foreign  States. (>•) 

The  whole  of  America  is  under  the  government  of  Christians,  being 
either  Europeans  or  of  Europeau  descent;  this  vast  continent  therefore 
mnst  bo  presumed  to  recognize,  not  only  the  obligations  of  general  Inter- 
national Law,  but  the  positive  masims  of  the  European  code.  This  con- 
tinent is  at  present  parcelled  out  into  the  following  Statoa. 

There  are  seven  Republics  in  North  and  Central  America,  viz. : — 

UBitod  Slates.  ,21  State.,  .  Fed.ral  Disiriot 

Me«o,  nmted  SWOB  o!  |  ^j  ^^^.      ^^^  3  Temtorie.. 

(iuatemaia.  "i         . 

Honduras.  "^  .3 

St.  Salvador.  -3  | 

Costa  Rica.  o  -^ 

Nicaragua.  I 

(q)  Wtieaton,  ElSta,  vol.  i.  p.  74 :  "Paiaque  les  relationes  de  ces  Etats  aveo  dea 
Etats  strangers,  en  pais  et  en  guerre,  sent  main-tenues  par  le  goavernement  fede- 
ral, tandis  qu'il  est  expresafiment  dsfendn  aui  Etata  iaotSs  de  I'Uaioa  d'eseroer 
cee  actes  de  souTeraiaefS  eit^ciears,  !1  ^t  Evident  que  la  eouveraiaetfi  estfirieure 
de  la  nation  reside  esclusivement  dana  le  gouveraement  f6d6ral.  L'iod6pendance 
de  chaque  Etat  se  trouve  done  sous  ce  rapport  condfondne  dans  la  souverainet^  du 
gouvernement  ffid^aJ,  et  I'on  peut  par  auite  qualifier  rtJniou  Amfiricaiae  de 
Bandeutaat," 

"Opinions  of  the  Attorn  ey-General  of  the  United  States,  toI.  i.  Letter  of  the 
Attorn ey-Cteneral,  dated  Kovember  20,  1831,  p.  392.  "The  people  of  the  United 
States  seem  to  bave  contemplated  the  National  QoTernmeut  »e  the  sole  and  escluaive 
organ  of  intercourse  with  foreign  nations.  It  ought,  therefore,  to  be  armed  with 
power  to  satisfy  all  fair  and  proper  demands  which  foreign  nations  maj  make  on 
our  justice  and  conrteay;  or,  in  other  words  with  power  to  reciprocate  with 
foreign  nations  the  fulfilment  of  all  moral  oljUgatioae,  perfect  and  imperfect, 
which  the  Law  of  Nations  devolves  upon  us  as  a  nation.  In  this  respect,  our 
system  appears  to  be  crippled  and  imperfect." 

See  the  correspondence  relating  to  the  project  of  aunesing  Cuba  to  the  United 
States,  laid  tiefore  Parliament  April  il,  1853,  and  especially  the  English  Foreign 
Secretary's  (Lord  John  Russell's)  letter  of  February  16,  1853. 

(f)  Elliot's  American  Diplomatic  Codes,  vol.  ii.  part  iii.  Treaties  with  the  new 
nations  of  South  America. 

Hertalet's  commercial  treatise  contain  neatly  all  the  various  conventions  between 
Great  Britain  and  the  Central  and  South  American  States. 

The  last  treaty  with  the  State  Equator,  signed  at  Quito,  May  3,  1851,  was  laid 
before  Parliament  in  that  year. 

Anonaire  des  Deux  Mondos,  1850,  pp.  385,  1104. 
July,  185i.— 10 
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-^,  .K-,  *The  RepuWioa  of  South  America  ave  nine  in  Huniber,  as  f( 

L  '*^J  1  or,  rnited  States  of  Eio  de  la 

Argentine  Confederation    v Plata,  14  in  number:  capital, 


Pern 
New  Grranada. 
Bolivia. 
Chili. 
Yenezuela. 
Ecuador. 
Paragnay. 

TJragnay ;   or.  La  Bande  Orieatal ;   capital,  Monte  Video. 
ThD  Amerioaa  monarchies  aro  three  in  number,  as  follows: 


Hajti.(g) 
The  British  American  provinces  are  : — 

Canada  East, 

Canada  West. 

New  Brunswick. 

Nova  Scotia,  with  Cape  Breton. 

Prince  Edward's  Island. 

Newfoimdland. 

Honduras. 
CXXII.  It  is  clear  that  no  private  associations(i5  or  companies  can 
be  now  considered  aa  substantive  members  of  the  community  of  States. 
The  ancient  confederation  of  the  Hanse  Towns  is  scarcely  to  ba  classed 
under  the  category  of  these  private  companies,  which  had  at  one  time,  as 
a  distinct  Federal  Body,  a  persona  standi  in  International  Law.  No 
analogy,  however,  can  be  derived  even  from  them,  applicable  to  modern 
companies,  associated  for  the  purposes  of  trade. 

The  Britisli  East  India  Company  has  indeed  exercised  sovereign  rights 
in  respect  to  foreign  nations,  has  made  war,  and  concluded  treaties  in  its 
r*li(n  own  name  with  Indian  princes  ;  *but  this  power  has  been  de7(^a(e<? 
L  -I  to  it  by  the  Crown  and  Parliament  of  England,  and  therefore  the 
responsibility  of  the  International  acts  of  the  Company  rests  upon  Great 
Britain,  as  much  as  the  acts  of  any  other  of  her  accredited  public  agents ; 
and  this  company  has  no  International  status  as  a  substantive  community. 
States  associated,  for  the  purposes  of  trade,  into  a  commercial  leaguc,ru) 
may  have  a  sort  of  International,  or  rather  Public  Law,  regulating  the 
intercourse  between  the  members  of  the  league, (a;)  upon  the  principle  of 

(5)  Tha  empire  of  Hayli  is  in  the  French,  the  republic  of  Sau  Domingo  ic  the 
Spanisli  part  of  the  island. 

(t)  Heffteca,  SS.  13—29.  Wheaton's  E16m.  1.  ii  0.  i.  s.  5,  p.  is.  Martens,  1.  viii. 
c.  ii.  SS.  260—284.  Vattel,  1.  iii.  0.  i.  s,  4.  De  M.  et  de  0. 1.  i.  Index :  Compagnie 
AnglaiEfl  des  Indes. 

(u)  Kluber,  ea.  160—153.    Hefflers,  sa.  8,  93. 

(x)  For  example :  1.  Eqoalilj  of  rights  and  obh'gations  among  the  members. 
2,  Apportionment  of  the  common  burthens  according  to  the  means  and  strength 
of  each  individual  member.  3.  That  the  original  conditions  of  the  association 
oannot  be  altBieii  without  the  consent  of  eiier^  member,  &c. — Vide  Heffters,  lb. 


„Google 


CHANGES    IN    A     STATE.  139 

the  ancient  arlage,  '  uhi  >,oc%etas  i7  /  i  ott,  i"  it  btites  who  aro  not 
meiuliers  of  this  League,  are  not  bound  to  regird  tiiDse  who  are  such,  as 
olothed,  on  that  account,  with  any  pLCuIiar  jiiyile^e^  in  their  ijeneral 
International  relations 

CXXIII.  This  observation  is  applicable  to  all  associations  of  States 
which  are  not  founded  upon  wmveisal  principles  of  Intcrnatiocal  Law, 
but  framed  for  the  advancement  of  some  partienlat  olject;  such,  for  in- 
stance, as  associations  for  the  suppiession  of  the  slave  trade,  or  the  great 
German  commercial  confederal  ona  cilled  the  Zolhndn,  whether  pre- 
sided over  by  Austria  oi  by  Prus'iia  [y) 


*'CHAPTEB  TL  pi4T] 

EXTINCTION  OP   A   STATE, 

CXXIV.  A.  State,  like  an  individual,  may  die ;  its'  corporate  capacity 
may  be  extinguished,  its  body  politic  may  perish,  though  the  individual 
members  of  it  may  survive. 

CXXy.  It  ceases  to  exist  when  the  physical  destruction  of  all  its 
members  takes  place,  or  wheu  they  all  migrate  into  another  territory — 
events  scarcely  to  be  contemplated  as  possible  in  the  present  times — or 
when  the  social  bond  is  loosed,  which  may  happen  cither  by  the  volun- 
tary or  oompnlsory  incorporation  of  the  nation  into  another  sovereignty, 
or  bj  its  submission,  and  the  donation  of  itself,  as  it  were,  to  another 
country.  On  the  happening  of  any  of  these  contiagencies,(a)  a  State 
becomes,  instead  of  a  distinct  and  substantive  body,  the  subordinate  por- 
tion of  another  society.  The  incorporation  of  Wales,  Scotland,  and  Ire- 
land into  G-reat  Britain ;  of  Normandy,  Britanny,  and  other  provinces 
into  France,  aro  among  the  most  familiar  historical  instances  which  illne- 
trate  this  proposition. 


*CnAPTER    VIL  [*148] 

OIIANOES   IN   A   STATE. 

CXXVI-  But  a  State  may  undergo  most  important  and  extensive 
changes  without  losing  its  personalty.  (& J     It  may  be  stripped  of  a  por- 

(j))  1  D.  M.  et  0.  Indas  to  this  title,  and  Martens,  Kout.  Eeo.  ii.,  434— B08 
(a.  d.  1841) :  Oonrantion  enfre  lea  GouTernemens  dea  Etais  appartenans  k  I'asso- 
cifttion  donanifere,  PmaEienne,  etc. 

(o)  Tattel,  1.  L  o.  xvi.  104.  Hefflers,  b.  i.  s.  24.  KKibor,  pt.  i.  o.  i.  a.  23. 
Eutlierfottli,  b.  ii.  o.  x.  bs.  12,  13,    Wheaton's  ElSin.  i.  33. 

(b)  GrotiuH,  lib.  ii.  o.  ii.  iii.  i.  "  Idem  si  popnlus.  Dixit  Isocrates,  et  post  earn 
Jnlianna  impecator,  cifitatea  esse  immortalea  id  est,  ease  posae,  quia  eoiiicet 
populas  est  ex  eo  corpornin  genere,  quod  ex  flistantibus  conetat,  nniqne  nomini 
aubjectum  est,  quod  liabet;  ifit  (nail,  ut,  Plutarchos;  epiritum  aaum,  ut  Paulas 
JuriBCousultns  loquitur.    ]s  autem  spttiCus,  sir«  Jfi;  in  popalo  eat  vitce  civilia  con- 
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of  its  subjects  aad  its  territory  ;  it  may  place  itself  under  the  pro- 
leotion  of  another  State,  and  be  reduced  to  a  semi-sovereignty;  thereby, 
ndeed,  &s  has  been  shown,  materially  afiecticg  its  external  relations, 
ihoQgh  retaining,  in  many  respects,  its  corporate  character :  it  may  cbango 
its  form  of  civil  constitution  or  governmeni:  from  a  Republic  to  a  limited 
Monarchy,  from  an  Aristocracy  to  a  Despotism,  or  to  any  imaginable 
shape  ;  but  it  does  not  thereby  lose  its  personality,  and  docs  not  thereby 
forfeit  its  rights,  or  become  discharged  from  its  obligations.  The  nation 
p,  ,q-|  BOW  governed  by  a  Despot  must  pay  the  debt  whioh  she  incurred 
L  J  under  a  Kepublioan  G-overnment  the  treaty  contracted  *hy  a  nation 
wh  n      p         t  1  t    th         t    f  th    w    Id  by  th  t         f     1  m  t  1 

M  hj  q     Uy  b    d    g     p       h       wh         h    h      f  11  d       b 

ul     t    n  01         by 

CXXVII    Th        tip        plfltetlLw  y 

ndp        pi  1  flwgf        tldt  fthmlp       n 

1  ty     nd      t     1      t  m  t  bt  t         Th     L  th    R  m  u 

ju     t        d       th    sam    th     gh  th    m  mb        ft  h     g  1    th    bh  p 

th        m    th    ghtl     il     k     f    t  1     th    I  d     d     I      th 

am  th  gh  th  p  t  1  t  h  b  ly  a  y  n  t  b  th  m  h  y  th 
aanh      Idg         d  Iplm        dmhtmi        pt      q       b 

h  n        tu  f        ^    {) 

C\XVm    Til         ddwS         jl  thpp 

fltt^dmp         gthm         pUwf  ty      i 

an  opinion  pregnant  with  true  philosophy,  ■when  he  observes  that  there 
is  no  such  thing  as  the  entirely  individual  and  severed  existence  of  man- 
kind, but  that  as  every  individual  man  must  be  considered  as  the  member 
of  a  family,  a  people,  and  a  state;  so  every  age  of  a  people  must  be  re- 
garded as  the  continuance  and  developement  of  times  that  are  past.M) 
Every  age  does  not  produce  its  own  world  according  to  its  own  arbitrary 
will  and  for  itself  only,  but  it  does  this  in  indissoluble  intercommunion 
r*l  am  "''''  ''^^  whole  past,(ej  Every  age,  therefore,  must  acknowledge, 
L        J  *aa  it  were,  certain  data,  the  inheritance  of  necessity,  and  yet 

sooiatio  plena  atque  perfeota,  cnjas  prima  produclJo  est  summnm  imperium,  veo- 
calnm  per  quod,  respubltca  cohierst,  spiritas  vitalis  quem  tot  millia  trahnnt,  ut 
Seneca  loquitur.  Flani  autem  corpora  bEeo  firtificialia  instiir  habent  corporis 
naturftlis.  Corpus  naturale  idem  esse  nou  desinit,  partionlis  panlatim,  commu- 
tatis,  unfl  martente  specie,  ut  Alplienas  ex  Fiiilosophis  disserit."  This  opinion  of 
Alfenua  is  to  be  found  in  the  Digest,  1.  t.  t.  i.  7S :  "  De  jndioiia  et  abi  qnisque 
agere  vel  conveniri  potest."  A  tribunal  liad  been  composed  originallj  of  certain 
judges ;  some  of  tliem  during  tlie  liearing  of  the  cause  bad  retired,  and  others 
being  Bubetituted  in  their  place;  "  Quierebatur,  singnlornm  judieum  mutatio 
e^tdvm  rem  an  oJiui^  judicium  fecisee.  Respond!,  uon  modo  si  anus  aut  alter  sed 
et  si  omnes  judioes  mutati  essent,  tamen  et  rem  eandnm  et  judicium  idem,  qnod 
tmtea  fuisset  permanere." 

!i;)  Dig.,  ubt  supra. 
d)  Sbakeepere  pats  this  reasoning  into  the  mouth  of  the  Dutc  of  Yort : — 
"  Take  Hereford's  rights  away,  and  take  from  time 
Ilis  charters  and  hts  customary  rights; 

Be  not  thyself,  for  how  art  thon  a  king 
But  by  fair  sequeace  and  succesEion  ?" 

Rich,  II.  act  ii.  sc.  1. 
(c)  "  Our  political  system  is  placed  in  a  just  correspondence  and  symmetry,  with 
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1  upon  it  hy  force  :  a  Beoessarj  inheritaDce,  io  so  fur  as  they 
are  not  dependeut  upon  the  arbitrary  will  of  the  particular  present;  not 
imposed  upon  it  by  force,  because  they  are  not,  like  the  eommand  of  a  mas- 
ter to  a  slave,  dependent  upon  the  arbitrary  will  of  any  particular  foreign 
influence ;  but,  on  the  contrary,  are  the  free  produce  of  the  higher  part 
of  the  nature  of  a  people,  "the  service  of  perfect  freedom" — parts  of 
ono  whole  continually  existing  and  continually  developing  itself.  Of 
this  higher  pait  of  a  people  the  present  age  is  a  member,  which  wills  and 
acts  in  and  with  that  whole;  so  that  what  is  transmitted  to  na  from  that 
whole,  may  be  said  to  be  freely  produced  by  this  particular  member  of 
it.  History,  Savigay  coaoludes,  is  aot  therefore  a  mere  collection  of 
examples,  but  the  only  way  to  the  true  knowledge  of  our  own  actual 
Status.(f\  Hooker  had  long  before  arrived  at  Savigny'a  concluaion : 
"To  be  commanded,"  he  says,  "wedooonsent  when  that  Society  whereof 
we  are  part  hath  at  any  time  before  consented,  without  revoking  the  same 
after  by  the  like  universal  agreement:  wherefore  as  any  man's  deed  past 
is  good  as  long  as  himself  continueth ;  so  the  act  of  a  public  society  of 
men  done  five  hundred  years  sithence,  standeth  as  theirs  who  presently 
are  of  the  samo  societies,  because  corporations  are  immortal :  we  were 
then  alive  in  our  predecessors,  and  they  in  theic  successors  do  liva 

Slill."{3) 

Applying  this  principle  to  International  relations,  we  learn  that  as  one 
generation  does  not  tt  t  a^bite(7\  t  s  not  merely  by  the  r*-|(;-|-| 
obligations  contract  dly  a    at   n  th  t  the  present  Stateis  L        J 

bound;  the  engagem  nt  f  tb  ^  wh  tl  er  arising  from  the  implied 
contract  of  long  ua  g  th        p        1  tte    of  treaty,  or  the  pledge  of 

the  Executive  Gov    no     t   1    w  pi  ghted,  are  as  stringent  upon 

her  as  those  of  the  p  t  Th  111  succeeds  to  rights  and  obli- 
gations which  he  had  no  share  in  obtaining  or  contracting ;  and  still  more 
is  this  condition  predicable  of  every  corporate  body.  Nor  is  the  greatest 
of  all  corporations,  the  State,  exempt  from  the  operation  of  a  rule  which 
is  laid  in  the  eternal  constitution  of  things :  "  Ccetus  quilibet,  non  minus 
quam  persouEe  singulares  jus  habet  se  obligandi  per  se  aut  per  majorem 
8ui  partem.  Hoc  jus  transferre  potest  turn  express^  turn  per  eonsequen- 
tiam  necessariam,  puta  imperium  transferendo."{t)  The  rule  by  which 
an  individual's  duties  are  discovered — namely,  by  considering  tlie  place 
which  he  occupies  in  the  great  system  of  the  universe;  "qu&  parte  looa- 


the  order  of  the  wotlfl  andwiththemocleof  eslBteace,  decreed  to  3,  pemiaamt  body 
composed  of  iramitmy  parte ;  wherein  by  the  disposition  of  a  Stupendous  Wisdom, 
so  moulding  together  the  great  mjeterious  incorporation  of  the  human  race,  the 
whola  at  one  time  is  never  old,  or  middle-ageci,  or  young,  but  in  a  condition  of 
unchangeable  conatanoj  moves  on  through  the  varied  tenor  of  perpetual  decay, 
fall,  rBnovation,  and  progression." — Burke,  v.  79.  Thoughts  onFrench  Revolutiou, 
lb.  1B3, 184. 

(/)  DberdeaZweck  der  Zeitscbiift  flic  die  geseMohtlicheRschtswIsseuBchalft. — 
Savigny,  Vermischte  Sohriften,  1 — 110.- 

{g)  Hooker,  Ecclea.  Pol.  b.  i. 

(S)  "  Because  a  nation  is  not  an  idea  only  of  local  estent  and  individnal  mo- 
mentary (^gregation,  but  it  is  an  idea  of  continuity  which  esteiiils  in  time  aa  well 
as  in  members  and  in  space."— Burke's  Works,  vol.  x.  p.  97  ;  Reform  of  Kepresen- 


(i)  GrotiuE,  1.  ii.  c.  xiv.  s.  11,  p.  i 
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tu3  es  in  re" — fumiahoa  an  equally  sound  maxim  for  national  asforindi- 
vidaal  conduct,  "II  ne  seroit  pas,"  says  the  Abbe  Mably,  "moins  su- 
perflu  de  m'arreter  a  prouver  q'ua  Prince  est  lie  par  lea  engagemens  de 
son  predecesseur :  pnisqu'un  Prince  qui  fait  uu  Traite  n'eat  que  la  de- 
lete de  sa  nation,  et  que  les  Traites  deviennent  pour  les  peuples  qui  les 
ontconclns,  dcsLoisqu'iln'est  jamais  peimis  de  violer."  He  proceeds  to 
cite  a  passage  from  Bodinus  to  the  effect  that  a  king  of  France  is  not  bound 
by  the  treaties  of  bis  predecessors;  because  each  ting  of  Franco  is  only  the 
"  usujrucfuariu^'  of  his  kingdom,  and  does  not  appoint  his  successor,  who 
baa  an  absolute  right  to  the  throne ;  and  obseryea  truly,  "  I!  n'est  point 
de  lecteur  qui  ne  sente  tons  les  vices  de  oe  miserable  raisonnement."(?i;) 

OXXIX.  The  authority  of  D'Aguesseau(f)  and  Montesquieu  further 
r*ifioi  strengthens  a  position  of  such  paramount  importance  *to  the 
•■  J  peace  of  the  globe.  The  latter  conclusively  destroys  the  sophis- 
try by  which  it  has  been  attempted  to  chicane  away  the  binding  force  of 
Treaties,  on  the  ground  of  their  having  been  extorted  by  that  superior 
force  which  might  vitiate  a  civil  contract  between  individuals,  (m) 

It  might  indeed,  bavo  been  supposed  that  this  truth  waa  too  firmly 
established,  and  tho  value  of  it  too  deeply  felt  and  too  generally  recog- 
nised, to  be  liable  to  question  in  these  days.  After  the  recent  overthrow 
of  the  Orleans'  dynasty  in  France,  the  proclamation  of  M.  de  Lamartine 
(18i8)  appeared  for  a  moment  to  throw  tho  weight  of  France  into  the 
opposite  scale,  as  disavowing  the  obligations  in  the  treaty  of  Vienna, 
chiefly,  it  would  seem,  because  at  the  time  it  was  made,  France  was 
governed  by  a  Monarchical,  and  at  tho  time  it  was  disavowed  by  a  Eepub- 
lic  Government.  (») 

Now  m  doetnoe  more  f  ital  than  this  to  the  tranquillity  of  the  globe 
can  well  be  mimtamod — none  which  it  is  more  the  duty  of  eierj  np 
holder  of  In  tern  it  ion  al  Liw  to  denounce  Nor  can  any  doctrine  be 
more  pcm  cioua  to  the  country  itself,  be  it  Monarchicil  oi  Eepublicin, 
which  piopounds  it  "Nillarcf  sail  Cicero  with  all  the  energy  of 
moral  wisdom,  "  vthomentms  Kempubl  cam  continet  quam  flies  What 
becomes  of  national  faith  it  it  be  ma  le  t  j  dupen  1  upon  %  form  of  Govern 
ment?  Much  what  wouU  become  of  jndivilual  f  uth  if  it  depended 
upon  no  change  happening  in  the  condition  or  age  of  the  pe)  son  whi 
plighte  1  it 

0\XX  The  impoitanee  of  the  subject  did  not  escape  tho  notice  ot 
Grotius,  and  I  do  not  know  thit,  upon  such  a,  point,  a  higher  luthonty 
can  be  ippealed  to  'Neque  refert  quomodo  gnbernetur,  regione,  an 
plurum,  an  multitndinis  irapeiio  I!em  enim  eat  populus  Komanus 
sub  legibus,  tjnsulibu^,  imperatoribus  Imo  etumn  plenissimo  juie 
^  -_„-.  re^notui,  populus  idem  cnt  qii  ante  erat 'cum  sui  esset  juris, 
L       "-i  dum  rex  ei  piasit  ut  caput  istius  populi,  non  ut  caput  alterius 

(J)  Mably  DeDioitPubho  &c    t  i  p  111   11^ 

(()  There  are  sjine  atiikingremirks  of  DAj,  p^b  au  i  l"^  '  i  ftjthpon 
servance  of  Treaties. 

(m)  Esprit  des  Lois,  1.  xxvi.  c.  zx. — "  Qu'il  ne  faut  pas  decider  pas  les  principea 
dea  lois  ciTiles  les  chosesqui  appartinncnt  an  droit  fles  gena." 

(n)  Trois  moia  an  pouroir  par  M.  do  Lamartine,  p.  to. 
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populi.  Nam  jmperium  quod  in  rege  ut  in  cipite,  m  populo  manet  ut 
in  toto,  CUJU3  pars  est  caput :  atciuQ  adeo  rege  si  electus  est,  aut  regis 
familia  extluota,  jus  Imperandi  ad  popnlum  redit,   ut  supra  ostendi- 

And  in  another  part  of  this  great  work  he  expresses  hia  free  and 
manly  opinion  on  this  matter  :  "  Hue  et  ilia  frequens  qurestio  referenda 
est  de  pactis  personalihus  ao  realibus.  Et  siqnideui  cum  populo  libero 
actum  sit,  dubium  non  est,  quin  quod  ei  promittitur  Bui  natura  reale  sit, 
quia  subjectam  eat  res  permanens.  Imo  etiamai  st'itus  civititis  in  reg- 
nnm  mutetur,  manebit  foidus,  quia  manet  idem  orpus  eti  mutato  &i  te 
et  ut  supra  diximus,  imperium,  quod  per  Itegp  a  ese  cet  r  n  n  lea  n 
imperiiim  esse  populi."fJl^  With  this  opinion  H  noec  us  n  h  s  con 
mentary  on  Grotius,  entirely  concurs. 

CXXXr.  An  English  civilian  of  considerable  no  e  n  h  s  d  y  com 
menting  upon  this  passage,  recognises  and  adopts  th  lootr  ne  wh  h  t 
conveys  ;  "All  leagues  and  treaties  are  nationii  and  where  they  a  e 
not  to  espire  within  a  shorter  lame,  though  made  with  isurpera  w  U  b  nd 
legal  princes  if  they  succeed,  and  so  vioo  versa  and  a  I  a^ue  made  w  h 
a  kinff  of  any  nation  will  oblige  thit  nation  if  they  continue  free  though 
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teurs  succesbifa.  (o)  And  in  another  place  he  saysj  Dos  qu  une  puis 
sance  legitime  contracto  au  nom  de  I'Btat,  elle  oblige  la  nation  elle 
meme,  et  par  consequent  tons  Ics  oonduoteurs  futurs  de  la  soei6t6.  Lors 
done  qu'un  Prince  a  la  pouvoir  de  contractor  au  nom  de  I'Etat,  il  oblige 
tous  ses  Sttccesseurs ;  et  cenx-oi  ne  sent  pas  moina  tenua  que  luimeme  £i 
remplir  ses  engagements."  (() 

CSXXir.  The  language  of  Bynkerahoet  is  still  more  forcible.  In 
onepaaaage  he  obaerves:  "Eectfe dixit  Grotius(«)  jus  Populi  non  deflcere 
nisi  defieiat  ipse  Populua.  FormS  autem  Regiminia  mutata  non  muta- 
turipse  Populua.  EademutiqneRepublica  est,  quamvis  nunc  hoc,  nunc 
alio  modo  regatur:  alioquin  dioeres,  Kempublicam  in  statu,  quo  nunc 
est,  exsolutam  videri  pactis  et  defcitis  in  alio  stata  contraetia  De  debiiia 

to)  Gcotins,  1.  ii.  c  ix.  8.  8.  ip)  Gtotius,  1.  ii.  c.  s^i.  a.  16. 

(3)  An  Essaj  coooBrniag  the  Laws  of  Nations  and  tho  Rigiits  of  Sovereigns  by 
MattheiT  Tindall,  L.L.D.  p.  14  (London,  1734). 
(r)  The  Maria,  1  Eob.  Adm.  Rep.  p.  183. 
M  Vattel,  Le  Droit  de  Qeoa,  1.  ii.  c.  lii,  s.  191,  p.  400. 
(()  lb.  I.  iL  c.  xiT.  a.  21B.  {«)  De  Jure  Bel.  is.  1.  ii.  c.  is.  b.  3. 
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id  dic&re  non  licere  coDsentit  Grotius(ir)  Do  factis  ut  idem  dicamuSj 
eadem  qu£8  in  debitis  oLtinet  ratio  persuaaerit."(j/)  His  chapter  "  De 
seryandft  fide  pactorum  publicoram,  et  an  qusc  eorura  tacitEO  excepti- 
oncs,"  begins:  "Pacta  priTatorum  tuetur jus  civile,  pacta  priDoipum 
boDa  fides.  Hanc  si  toHas,  toUis  mntna  inter  principea  commerciaj  quse 
oiiuntur  e  pactis  expresais,  quin  et  tollis  ipsuin  jus  gentium,  quod  oritur 
r*l  'i'il  ^  P'^etis  tacitia  et  preaumptis,  qute  ratio  et  usua  indTJcunt."(3) 
L  J  *He  then  proeeeda  to  comment  upon  the  sophistry  which  defends 
&  departure  from  the  obligation  of  treaties :  "  Htec  pactia  omnibus  inesse  - 
credit  clausulam  aalutarem,  rehm  sic  stantibus,  atque  adeo  a  paotia  reoedi 
posse.  I.  Si  qua  nova  causa,  satis  idoBea,  obveuiat,  II.  Si  res  eo 
deducta  sit,  unde  inoipere  non  posset.  III.  Si  ipsa  pactorum  ratio 
cesaet.     IV.  Si  neoessitas  ac  utilitaa  Beipublicffi  aliudflagitent.'Yt*) 

The  last  pretest  he  denounces  as  a  detestable  machlavellism — "the 
beast  of  many  heads,  Heason  of  State,  the  banc  of  Princes,"  and  charac- 
terizes the  three  former  excuses  as  "totidem  mptfe  fidsi  Telamenta:" — 
and  again  in  his  boldest  manner,  "Promiasum  igitur  si  me  audias,  etiam 
tunc  servaudum,  eumidservari  Ecipublicseuonexpediat,  imoperieulosum 
sit."  (6) 

OSXSm  Not  less  emphatic  and  decisive  is  the  language  of  the 
great  Eepubhoan  State  of  North  Ameiioa  "Nations  aie  at  liberty" 
(says  Mr  Chancellor  Kent)  "to  u^e  their  own  reaourcea  in  suoli  manner 
and  to  apply  them  to  sui,n  purposes  as  thej  may  deem  be'^t,  piovided 
they  dD  notviohte  the  perfect  ught^  ot  other  nationi,  noi  eadinger  their 
safety,  nor  infringe  tho  mdispunaablo  duties  of  humanity  They  taiy 
contrait  alliancea  with  particular  nations,  ind  giant  or  withheld  particu- 
lar privilegaa,  m  their  diseietiou  By  positive  enga^^ementa  of  this  kind 
a  new  olaas  of  rights  and  duties  is  create  1,  which  forma  the  conventional 
law  of  nations,  and  constitutes  tho  moit  diffusive,  and  generally  the  most 
important  branch  of  pubhc  jurisprudence  And  it  la  well  fo  be  under- 
stood, at  a  period  when  alterations  in  the  oonatitntiona  of  goveinments 
and  revolutions  m  States  are  familiai,  thit  it  is  a  clear  poaition  of  the 
law  of  nations  thit  treaties  are  not  cfftcted,  nor  positive  obligitions  of 
any  kind  with  other  powers  or  with  creditirs  weakened,  by  -iny  such 
mutations  A  State  neither  loaea  any  ot  its  rights  noi  is  dncbarged 
fKlflRn  *^''''oi  ■iiy  of  its  duties  by  a  change  in  tho  loim  of  its  civil 
L  -I  government  The  body  politic  is  still  the  sime,  though  it  may 
have  a  diffeient  oigin  jf  c  3 mmuni cation  '(<■') 

OXXA.IV    Puflendoif,  in  his  chapter  '  Dl  mutationo  et  intcritu  eivi 

(il  lb  1  ii  e  II  a  8  n   3  {j/)  L   I  P  1  11  0  xiv  — Vante  Qniestmncula: 

(a)  BjnkerBlioek,  Q  J  P  1  11  c  x  See  too  Burkes  Tiacta  on  the  Popeiy 
Laws,  c  m  injins,  ais  to  the  catificition  of  the  Treaty  of  Limerick 

(u)  Ibid.  (i>  See  too  Cicero,  De  Off.  1.  iii.  c.  v.  6,  11. 

(e)  Kent's  Commentaries  oa  American  Law,  vol.  i.  pp.  25,  26. 

Wheaton  (Elem.  i.,  33)  speaks  fully  to  the  same  effect:  "  Tin  ^tat  est  an  corps 
ctiangeant  i^uant  au  membres  qui  composent  la  Boci6t6,  mniG  qnaat  i,  la  soci6t& 
mama,  e'est  le  mfime  corps  dont  I'eristence  est  perp^tu^e  par  une  Euccessioii  con- 
stants de  membrea  nouTcani.  Oette  existence  continue  tantqn'aucun  changcmeat 
foudameutal  n'a  H&  iairoduit  dans  I'Etat." 
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tatiim,"  sidda  the  authority  of  Sweden  to  fortify  these  positions  in  one 
of  the  best  chapters  of  his  treatise  on  "Do  JuvaNatura  et  Gentium." (d) 
CXXXV.  We  have,  then,  this  opinion  of  the  continuity  of  the  right 
and  obligations  of  a  State  confirmed  by  the  unanirnous  authority  of  the 
most  celebrated  jurists  and  stateamen(e)  of  all  countries.  This  accumu- 
lation of  authorities  *must  not  he  regarded  as  an  idle  parade  of  |- 


evideuee,  because,  as  has  been  already  observed,  a  proposition  <-  J 
which  is  maintained  by  the  concurrent  ¥oioe  of  eminent  Jurists  of  various 
civilized  countries  becomes  ipso  facto,  as  it  were,  a  part  of  Internatioual 
Law.(/) 

CSX5VI.  We  arrive  then,  with  confidence  at  the  eonolnsion,  that 
this  reciprocal  observance  of  good  faith,  whether  it  be  plighted  to  the 
payment  of  debts  or  to  the  fulfilment  of  the  stipulations  of  treatieB(9')  is 
binding  upon  all  nations.  This  good  faith  ia  the  great  moral  ligament 
which  binds  together  the  different  nations  of  the  globe. (ft)  Without 
this,  war  would  be,  aa  has  been  sometimes  asserted,  the  perpetual  destiny 
of  mankind,  and  that  miserable  fiction  of  shallow  declamation  and  specious 
sophistry  would  be  reality  and  truth. 

CXX2VII,  It  remains  only  to  add  a  proposition  which  is  indeed  a 
corollary  from  the  foregoing  statements.  If  a  nation  bo  divided  into 
various  distinct  societies,  the  obligations  which  had  accrued  to  the  whole, 
before  the  division,  are,  unless  they  have  been  the  subject  of  a  special 

U)    L.  Tiii.  C.  liY. 

(c)  "L'nnit^  permaneate  qni  s'fitablit,  et  !e  developpemeutprogressif  qni  s'op6re 
par  cette  trndition  incessant^  des  hommes  anx  homiaes,  et  des  g^n^ratiCDS  aaz 
generations,  c'est  li  la  genre  hnmain;  c'eat  son  originaIit6  et  sa  grandeur ;  c'est 
un  dea  traits  qni  marqnent  I'bomme  pour  la  souTeraint^  dane  ce  monde,  et  pont 
I'immortftlit^  an  delb  de  ce  monde. 

"  Ceat  de  \h.  qui  dfirivent  et  par  lik  que  8e  fondent  la  famille  et  I'etat,  !a  propriety 
et  rb&c6dit6,  la  patrU,  i'histoire,  la  gloire,  toaa  lea  faits  et  tous  lea  sentiments  qni 
constituent  la  vie  iimdae  etperpeltlelU  de  V}aanati^6  aa  iniliea  de  l'itj>paTitian  ai  bornie 
et  de  la  dispariiion  si  rapide  dea  iitdisidus  himams. 

"  La  S^pnbliqne  eociale  Bnpprime  tout  cela :  elle  na  volt  dana  lea  bommea  que 
des  etres  isol^s  et  Spbemirea  qui  neparissentdansla  vie  et  surcetta  terre,  tb^Mre 
de  la  vie,  que  pour  y  prendre  lear  8ul>aistanee  et  lenr  plaisir,  cbacun  pour  eon 
corapte  eeul,  au  mSme  ti.tre  et  sans  autre  fin. 

"  O'eat  pr^ciafiment  la  coadition  des  animaus.  Patmi  aus,  point  de  Zieu,  point 
d'acUon  qui  snrviTe  «.ax  indiridas,  et  a'^tende  i  tous ;  point  d'appropriation  per- 
manente,  point  de  tranimiiiion  hSridUaire,  point  d'ensemble  ni  de  progiis  dana  la 
vie  de  I'eapJca ;  lieu  que  dee  individus  qui  paraisaent  et  pasaent,  prenant  en  pas- 
sant lenr  part  dea  biens  de  la  terre  et  dea  plaiaira  da  la  vie,  dane  la  mesure  de  lanr 
besoin  et  de  lenr  forcequi  font  lenr  droit." — De  la  Democratic  en  France,  par  M. 
Guizot,  pp.  53—60.  (/)  Vide  ante,  Chapter  Vn.  p.  68. 

(jf)  "item  fffidera  paois  et  induciarum  poasunt  aub  boo  capite  collocari,  mn 
gaalemis  sernaada  simi  posiqaam  stint  facia;  hoc  enim  potins  pertiuet  ad  jua  natu- 
rale." — Snarea,  Da  Legibue  et  Deo  Le^slatore,  p.  109. 

(ft)  "  Je  ne  orois  pas"  {sajs  Abb6  Mablj)  "qu'il  aoit  nficesaaire  do  parler  dana 
cet  ouvrage  da  la  fid61it6  scrnpulenae  aveo  laqueUe  lea  Btats  doiraQt  rempHr  leura 
engagemena;  je  ne  faia  pas  ici  un  traiffi  de  droit  natural.  D'aillenrs  que  pour- 
roia-je  ajoatet  i  oe  que  tout  de  savana  hommM  out  6ctit  snr  cette  matiSre?  Ili6- 
cutec  cea  promesses,  c'estle  Men  de  la  sociStfe  g^nSrale,  o'eat  Ja  base  de  tout  la  bon- 
heur  de  chaque  BOciSl^  particnliite ;  tout  nous  le  ptoufe,  tout  none  le  d^moutre, 
cette  vfeitfi  dout  de  mauvaia  raiaonnenrs  veulent  douter  est  connua  dea  peuplca  lea 
moina  polic^a ;  et  lea  princes  malhenreni  qni  Be  font  ue  jeu  de  leurs  sermens, 
feignent  de  la  respecter,  si  leur  ambition  n'eat  paa  stupide  on  brntalo." — Tome  i. 
p.  111. 
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r«1^fi1  "g^^^'D^iil')  rateably  binding  upon  the  di&ercnt  puts  (()  "Toutri 
L  J  *eTenit"  (aa  Q-rotiua  expresses  himself)  "ut  quso  uui  oivitas 
fuerat,  dividatar,  aat  oonaensu  mutuo,  aut  vi  bellici,  «out  corpus  imperii 
Persici  dlvisum  est  in  Alexandri  sucoessoros.  Qaod  cam  oit,  plura  pro 
nno  esistunt  aumma  imperia,  oum  suo  jure  in  paites  singulis  Si  quid 
autem  commune  fuerit,  id  aut  communitor  est  admmistr  indum,  lut  pro 
rato  portionibus  dividendam,"(7i;)  And  "so"  (bays  Mr  Chancellor 
Kent)  if  a  State  should  be  divided  in  respect  to  territory,  it^  rights  tnd 
obligations  are  not  impaired;  and  if  they  have  not  been  apportuned  by 
epocial  agreement,  thoae  rights  are  to  be  enjoyed,  and  tho?e  obligations 
fulfilled,  bj  all  the  parts  in  eommon."(?)  So  Mi  Justice  Story,  de 
livering  a  judgment  in  the  Supreme  Court  of  the  United  Stites,  observed 
"It  has  been  asserted  as  a  principle  of  the  common  lavr,  that  the  division 
ofanemp  ec  eat  no  f  t  tu  e  of  previously  vested  rightsof  property; 
and  th  p  E  pie  e  luallj  nsonant  with  tbe  common  sense  of  man- 
kind and  the  na  ms  of  t  nal  in  tioe."(m)  Lastly,  it  should  be  ob- 
Ber     d   that  th     [    a   pi     s  U  ohservantid  in  International  prac- 

tice nd  w  s  no  poratel  nto  the  treaty  by  which  the  modern  kingdom 
of  B  I;,    m  was  e  tabl   bed  (  ) 

(i)  "Da3  ubiigena  die  Act*  der  Staatsgewalt  einea  friiherern  Herachers,  welche 
des  Verfassang  des  regiarten  Staatea  entsprecben,  auoh'fiir  dot  Nacbfolger  yerbind- 
lich  sind,  kaan  gewiss  nacii  inlernationalem  Rechtin  keiner  Zweifel  gezogea  wer- 
den." — HeffWra,  s.  57,  p.  111 ;  Zaeharia,  Staafa  and  Bundesreolit,  s.  58. 

(k)  Grotius,  1.  ii.  o.  ii.  b.  10,  p.  327. 

h)  Kent's  Oominentftriea,  vol.  i.  p.  2B. 

(m)  Terrett  and  others  v.  Taylor  and  Others,  is,,  Cranch's  (America,n)  Reports , 
SO;  citing  Kelly  v.  Harriaon,  3  Jobn.  C.  29  ;  Jackson  v.  Lunn,  5  Johc.  C.  109 
(American);  CalTin'e  Case,  7  Do.  27, 

(n)  Wbeaton'B  Hist.  B46. 
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*CIIAPTEK    I.  [«159] 

OF  INTERNATIONAL   LAW. 

CSXXVIII-  The  Sources  and  the  Subjects  of  International  Law 
having  been  stated,  it  remains  to  consider  the  objects  of  this  system  of 
jurisprudence;  that  is,  the  rights  whicli  are  to  be  ascertained,  protected, 
and  enforced  by  tMs  law. {a) 

GSXXIX.  'Jhese  rights  flow  as  moral  and  logical  consequences  from 
the  positions  laid  down  in  the  first  diapter  with  regard  to  tie  individuality 
and  intercommunion  of  States,  and  from  the  definition  of  a  State  in  the 
second  chapter.  Some  of  these  rights  concern  more  immediately  the  in- 
ternal and  domestic,  others  the  external  and  foreign  condition  of  a  State. 
Moreover,  the  rights  of  nations,  like  the  rigtt^  of  individuals,  admit  of 
a  general  division  into  rights  which  relato  to  persons,  to  things,  and  to 
the  mode  of  tlieir  enforcement. 

CXL.  These  are  rights  properly  so  called — rights  stricU  juris;  but 
the  constant  intercourse  and  increasing  civilization  of  nations  has  ^ven 
rise  to  a  usage  and  practice  which  greatly  mitigates  the  severity  with 
which  these  rights,  ^abstractedly  considered,  might  b 


capacity,  and  with  respect  to  the  persons  of  the  individual  r 
belonging  to  it.     This  usage  is  called  comilas  geniium — the  comity  of 
nations — droit  de  convmance. 

OSLI.  With  regard  to  the  intcroourse  of  individual  members  of  dif- 
ferent States,  this  Oomity  has  been  suffered  to  grdw  up  into  what  may 
be  termed  a  jus  gentiuin  privatum ;  and  which  requires,  on  account  of 
its  magnitude  and  importance,  a  separate  and  distinct  notice  in  another 
part  of  this  work. 

CSLII.  With  regard  to  a  State  in  its  aggregate  capacity,  questions 
of  comity  being  much  fewer  in  kind,  and  rarer  in  occurrence,  may  be 

(a)  "Jna  gentium  est  aedium  ooenpatio,  iedifioatio,  munitio,  tiella,  captivitates, 
'""-*■■'"■■  — -tliminia,  fcedera,  paces,  indncise,  legatornm  non  violandornm  religio, 
alienigenfts  prohibiia.    Hoc  inde  jns  gentium  appellatar,  qaia  eo 
6  gentes  utvintut." — Dectet.  i.,  Dist.  i.  o.  ix. 
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con¥enieutly  mentioned  and  distinguislied  in  the  general  treatment  of 
rights  properly  ao  ealled. 

CXLIII.  But  with  regard  to  both,  the  fandamental  diatinction  be- 
tween the  usage  of  oomitff  and  the  right  efricti  Juris  must  never  he  for- 
gotten.(6) 

rtlfin  *The  violation  of  rights  stricti  juris  may  be  redressed  by 
L  J  forcible  means,  by  the  operation  of  via.r,  which  in  tbo  eomnm- 
nity  of  nations  answers  to  the  act  of  the  judicial  and  esecutive  power 
in  the  community  of  indiyiduals.  But  the  departure  from  the  usage  of 
comity  cannot  be  legally  redressed  by  such  moans.  The  remedy,  where 
espostulation  has  failed,  must  be  a  corresponding  reciprocity  of  practice 
on  the  part  of  the  nations  whoso  subjects  are  so  treated.  "Illud  quoque 
Bciendum  est,"  observes  Grotiua;  "si  quis  quid  debet,  oon  exjnstitia 
propria,  aed  ex  virtute  alia,  puta  liberalitat«,  gratia,  miserieordia,  dilee- 
tione,  id  sicut  in  foro  exigi  non  potest,  ita  nee  armis  deposci."(c)  It  is, 
however,  often  a  question  of  some  nicety  and  dif&culty  to  ascertain  to 
which  class  an  asserted  claim  belongs,  because  the  usage  which  had  ita 
origin  in  the  precarious  concession  of  Comity  may  bo,  and  in  many  in- 
stances has  been  transferred  through  nninterrupted  exercise  and  the  lapse 
of  time,  into  the  certMn  domain  of  Eight.(cJ) 

(b)  "Non  miime  aoUicitJ  Beparavimus  ea  qua  juris  Bunt,  strictfe  ac  proprii  dicti, 
nnde  restitutionis  obligatio  oritnr,  et  ea  qute  juria  esse  diountuc,  quia  aliter  agere 
cum  alio  aliqno  rectre  ratjonia  dictate  pugnat." — Grot.  Proleg.  s.  41. 

In  the  case  of  The  Maria,  Lord  Stowell  obserrea  (speaking  of  Art.  12  of  the 
Order  of  Goaaeil,  1664,  which  direets,  "That  when  any  ship,  mat  withal  by  the 
Eojal  Navy  or  other  ahip  commiaaionated,  shall  fight  or  make  resist,  the  said  ship 
and  goods  shall  be  adjudged  lawful  prize;")  "I  am  aware  that  in  those  orders 
and  proelamationE  are  to  be  found  Bome  articles  not  very  consistent  with  the  law 
of  nations  as  nnderatood  now,  or  indeed  at  that  lime,  for  they  iwe  espressly  cen- 
sured by  Lord  Clarendon.  But  the  article  I  refer  to  is  notof  tbose  he  reprehends ; 
and  it  is  observable  that  Sir  Robert  Wiseman,  then  the  King's  Advocate-General, 
who  reported  upon  the  Articles  in  1673,  and  expresses  a  disapprobation  of  some 
of  them  as  harsh  and  novel,  does  not  mark  this  article  with  any  observation  of 
censure.  I  am  therefore  warranted  in  saying  that  it  waa  the  rule,  and  the  undis- 
puted rule  of  the  British  Admiralty.  I  will  not  saythat  that  the  rule  may  not  have 
been  broken  in  upon  in  aome  instances  by  eonsiieraiiom  of  comity  or  of  policy,  by 
which  it  may  be  fit  that  the  administration  of  this  speciea  of  law  should  be  tem- 
pered in  the  hands  of  those  tribunals  which  have  a  right  to  entertain  and  apply 
them;  for  no  msji  can  deny  that  a  State  may  recede  f^om  ita  extreme  rights,  and 
that  ItiS  supreme  conncila  are  authorised  to  determine  in  what  cases  it  may  be  fit 
to  do  BO,  the  patticnlar  captor  having  in  no  case  any  other  right  and  title  than 
what  the  State  itaelf  would  possess  under  the  same  facts  of  capture."—!  Rob,  Ad. 
Kep.,  387,  368. 

And  again,  further  on  in  the  same  case,  he  sayB:  "It  is  lastly  said,  that  they 
have  proceeded  only  against  the  merchant  Teasels,  and  not  against  the  frigate, 
the  principal  wrong-doer.  On  what  groonda  thia  was  done — whether  on  that  sort 
of  camily  and  respect  which  is  not  anuauaUy  shown  to  the  immediate  property  of 
great  and  august  Sovereigna,  or  how  otherwise,  I  am  t^ain  not  judicially  informed; 
but  it  can  be  no  legal  bar  to  the  right  of  a  plaintiff  to  proceed,  that  he  has  for 
some  reason  or  other  declined  to  proceed  against  another  party,  against  whom  he 
had  an  equal  or  possibly  a  superior  title." — lb.  p.  37S. 

"Db  officiis  mnoxicB  'uiililaUs,  qute,  si  primum  illorum  originem  apectaveris,  aant 
imperficta,  per  ea,  quse  aceedunt,  autem  imperfecta  mutari.  atqne  transh^  possunt; 
panllo  difEcilior  est  diequisitlo." — De  Neaessitate  et  Umt  Juris  Gentium  DksertaMo, 
c.  ii.  B.  17.~Pestel. 

See  the  part  of  this  work  which  relates  to  Comity  for  distinction,  between  Jm 
Omihim  and  Jta  inter  Gentes. 

(c)  Grotias,  I.  ii.  c.  zsii.  S.  16.  [d)  Vide  ante,  p.  11. 
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^CHAPTER   II.  [n62] 

RIGHTS  OF   INDEPENDENCE  AND   EQTiALITY. 

OXLIV.  Some  of  the  riglita  of  nations  appear  to  flow  more  directly 
from  the  first,  and  some  more  direetly  from  the  second  of  those  proposi- 
tions which  have  been  laid  down  as  together  constituting  the  hasis  of 
International  Law.(<t) 

C2LV.  From  the  first  proposition — namely,  that  States  are  recognised 
as  free  moral  persona — seem  to  he  more  especially  derived  the  rights  in- 
cident to  Independence,  which  are  the  following: — 

1.  Tiie  right  to  a  Free  Clioice,  Settlement,  and  Alteration  of  the  In- 
ternal Constitution  and  Gfoyernment  without  the  intermeddling  of  any 
foreign  State. 

2.  The  riglit  to  Territorial  Inyiolability,  and  the  free  use  and  enjoy- 
ment of  Property. 

3.  The  right  of  Self-preservation,  and  this  by  the  defence  which  pre- 
vents as  well  as  by  that  which  repels  attack. 

4.  The  right  to  i  free  development  of  national  resources  by  Commerce 

5.  The  Tight  of  Acquisition,  whethoi  oiiginil  or  dciivativo,  both  of 
Territorial  Possessions  and  of  RightP 

6.  The  ri^ht  to  absolute  ind  uncontrolled  junsdiotion  over  allppraons 
and  things  wilhm,  and  in  certain  exceptional  ca^^es  uitlwut,  t!io  limits  of 
the  territory  UnAei  this  head  miy  be  considered  the  ■ititus  of  Chiis 
tians  in  Mahometan  or  Infalcl  countne-,,  not  being  subjects  of  those 
countries,  and  the  question  of  Extradition  of  criminils 

*CXLVI.  The  limititions  which  the  abstiaet  Rights  of  one  |-»--|((ji 
nation  may  leoeive  in  their  practical  eserrise,  from  the  existence  L  J 
of  similar  Eights  in  inother  natnn,  will  be  oouailered  in  a  chapter  on 
the  doctrine  of  In-tervention 

CXLVII.  From  the  second  proposition — namely,  that  each  State  is 
a  member  of  an  UnweTsal  Community — seem  to  be  mjie  especially 
derived  the  Eights  incident  to  Equality  which  are  the  following  — 

1.  The  E]ght  of  a  State  to  offjid  protection  to  her  lawful  subjects 
wheresoever  coramoiaut,  ^nl  uader  this  hetd  may  bi,  considered  the 
question  of  debts  due  fiom  the  Government  of  a  '^tite  to  the  Subjects  of 
another  State 

2.  The  Riglit  to  the  Recognition  by  Foieign  States  of  the  National 
G-overnment. 

3.  The  Eight  to  External  marks  of  Honour  and  Eespeot. 

4.  The  Right  of  entering  into  International  Covenants  or  Treaties 
with  Foreign  States- 

(a)  Tide  ante,  p.  9. 

Kaltenborii,  kap,  t.  a,  9;  Yerauch  einer  wisseaachafUichen  Syatcmalick  dea 
Volkerrecbta. 
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[*164]  *OHAPTER    III. 


RIGHT   TO  A   FREE   CHOICE   OS' 

CXLVIII.  I.  We  will  now  consider  tho  rigtts  which  flow  a 
conseqaences  from  the  Independence  of  States. 

And,  first,  in  the  rank  of  internal  and  domestic  rights,  is  the  liberty 
incident  to  every  Independent  State,  of  adopting  whatever  form  of 
government,  whatever  political  and  civil  institutions,  and  whatever  rulera 
she  may  please,  without  the  interference  or  control  of  any  foreign  power. 
This  elementary  proposition  of  International  Law  is  so  unquestionable 
that  it  wonld  be  superflnone  to  cite  authorities  in  support  of  it.fa'j 

CXLIX.  This  proposition,  nevertheless,  however  true  and  however 
important,  generally  speaking,  is  not  without  some  limitations  in  its 
practical  application ;  because,  rights  on  the  part  of  other  States,  members 
of  the  same  system,  may  control,  to  a  certain  extent,  the  right  of  unli- 
mited liberty  generally  incident  to  a  State  in  the  establishment  of  its 
government,  as  the  right  of  an  individual  m  society  to  perfect  liberty  is, 
to  a  certain  extent,  limited  by  a  bimihr  right  in  his  neighbour.  The 
limitation  of  which  this  right  is  sujitptible  will  bo  discussed  hereafter 
in  the  chapter  on  Intervention. 


[*165]  *CHArTEU  IV. 

TERRITORIAL   INVIOLABIIJl-T- 

CL.  II. — A  State,  lilse  sin  Individual,  is  capable  of  possessing  property. 
The  property  of  a  State  is  marked  by  the  same  characteristics  relatively  to 
other  States,  as  the  property  of  individuals  relatively  to  other  individuals ; 
that  is  to  say,  it  is  exclusive  of  all  foreign  interference,  and  susceptible 
of  free  disposition. (a) 

This  property  consists  of  Things  (corpora),  and  of  Eights  to  things 
(Jura)  ;  or,  in  other  words,  it  consists  of  things  divided  into  those  which 
are  corporal  or  incorporeal,  movable  or  immovable  {res,  "bona,  ■pecunict).(h') 

(a)  It  is  nowhere  more  faithfnlly  enunciated  than  in  Guntber,  i.  264,  S3.  6,  7 : 
"Keine  nation  ist  befugt,  sich  in  die  handlangen  der  andetn  an  mischen,  am 
wenigsleit  in  die  innere  Staalaverfassung."  Tlie  principle  is  recorded  in  many 
treaties;  e.  g.,  Trealjof  the  Pyrenees,  1669,  (Art.  60 — France  promises  not  to  in- 
terfere in  the  affairs  of  Portugal;)  Peaceof  Lnbeek,  1629,  (Arts.  2,3 — the  Emperor 
of  Germany  takes  a  similar  engagement  as  to  Denniari: — a  reciprocal  one  being 
taken  by  Denmark;)  Peace  of  Neustadt,  1121,  (Art.  Y— Russia  makes  a  like  pro- 
raise  with  respect  to  Sweden.)  During  the  last  twenty  years  most  of  the  great 
European  powers  have,  on  various  occasions,  formally,  at  least,  promulgated  the 
same  doctrine.     Vide  post,  "  Imtsbvehtiob — Balance  of  Power." 

(a)  Heffters,  S.  64. 

(6)  "  Cam  pupiUua  a  tutore  stlpulatur  rem  salyam  fore,  non  solum  qus5  in  patri- 
monio  habet,  sed  etiam  ijuie  in  nominibus  sunt,  eS,  stipulatione  videntur  continEiri." 
— Dig.  1.  slvi.  t.  vi.  9. 

"In  biaiis  antora  nostrie  computari  sciendum  est  non  solum  qnte  dominii  nostri 
snnt,  et  si  honi,  fide  a  nobis  possideantnr  vel  superficiaria  siut.    .^qu^  bonis  ad- 
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As  in  the  case  of  Individuals,  corfain  things  belong  hy  their  nature  so 
equally  to  eycry  pcrsOD,  that  they  are  incapable  of  being  appropriated  hy 
any  one  person ;  so  in  the  case  of  States,  certain  things  belong  so  equally 
to  all  communities,  as  to  be  incapable  of  heing  appropriated  bj  aoy  one 
of  them  (extra  commercium — extra  pa6)'imonmni.'\ 

All  these  Things  and  Sights  taken  together  would  he  designated  by 
the  Roman  law  "  uidverm,tas."(c)  At  present  *we  are  oonoerned  p^-  „„-. 
only  with  that  portion  of  this  collective  whole  which  relates  to  L  -^ 
real  or  territorial  rights,  and  more  especially  with  the  right  which  flows 
from  the  above-mentioned  characteristio  of  exeluaiveness — namely,  the 
Eight  of  Territorial  Inviolability. 

CLI.  A  State  in  the  lawful  possession  of  a  territory  has  an  exclusive 
right  of  property  therein,  and  no  stranger  can  be  entitled,  without  her 
permisaiou,  to  enter  within  her  boundaries,  much  less  to  interfere  with 
her  full  exercise  of  all  the  rights  incident  to  that  supreme  dominion, 
which  has  obtMned  from  jurists  the  appellation  of  dominitim  eminens. 

OLII.  No  individual  proprietor  can  alienat*  bis  possessions  from  the 
State  to  which  they  belong,  and  confer  the  property  of,  or  the  sovereignty 
over,  them  to  another  oountry.((A  Whether  and  to  what  extent  it  may 
be  competent  to  the  sovereign  of  a  territory  to  alienate  any  portion  of 
it  will  bo  hereafter  considered. 

CLIII.  This  general  principle  of  dominium,  eminens  is  applicable  to 
ail  possessions,  whether  acquired,  1,  by  recent  acquisition,  throngh  the 
medium  of  discovery  and  lawful  occupation ;  2,  by  lawful  cession  or 
alienation ;  3,  by  conquest  in  time  of  war,  duly  ratified  by  treaty ;  or, 
4,  by  prescription. 

CLIV.  National  Territory  consists  of  water  as  well  as  land ;  and, 
in  order  to  examine  carefully  the  former  species  of  possession,  wo  must 
consider  whether,  and  to  what  estent,  and  under  what  limitations,  the 
following  waters  maybe  the  objects  of  national  propertyand  dominion  : — 

1.  Uivera  and  LaJ^es. 

2.  The  Open  Sea. 

3.  The  Narrow  Seas. 

4.  The  British  Seas. 

5.  The  Straits. 

6.  Portions  of  the  Sea. 

numerabitUT,  etiam  si  quid  est  in  actionibua,  pctitioaitus,  pctsccationibus :  nam 
hsec  omnia,  in  bonU  ease  videntnr." — lb.  1. 1.  svi.  e.  40. 

"Peami/e  yerbam  non  solum  nameratam  pecuniamcomplectitur:  yerumoranem 
omnino  peoaniam,  hoc  est  omnia  corpora:  nam  corpora  cinoque  peoauiie  appella^ 
tione  contiaeri  nemo  eat  qui  ambiget."— lb.  US. 

"FemnilB  nomine  non  solum  uumerata  pecnnia;  aed  omnes  res,  tarn  soli  quam 
mobiles,  et  tarn  corpora  quam  jura  continentnr." — Il>.  222. 

(e)  "  Bonoruia  appellatio,  sicut  hiereditatia,  itnivBrsitatem  quandani  ao  jus  suocea- 
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*CHAPTER  V. 


JiROPEIlTY   OF   A   f 


CLV.  No  difficulty  can  arise  with  respect  to  R 
enclosed  within  the  limits  of  a,  State ;  but  qu 
have  arisen  with  respect  to  rivers  which  are  n 
flow  through  more  than  one  8tate.((i)  The  R  r 
navigable  rivers  to  bo  bo  far  public  property 
them  was  open  to  everybody,  and  the  use  of  th 
anohoriog  vessels,  lading  and  unladiog  cargo, 
to  he  incapable  of  restriction  by  any  right  of  p 

CLVI.  The  navigable  rivers,  however,  were 
laW;  among  the  "respvMicw"  and  not,  as  m 
fioial  view,  among  the  "res  communes,"  as  t 
the  jtuUie  properly  of  the  State,  not  commoit  t 

CLVII.  It  baa  been  contended,  that  the  prin 
engrafted  upon  International  Law,  and  that 
that  the  ocean  is  free  to  all  mankind,  and  rive 
tanfs.  So  that  the  nation  which  possessed  bo 
it  disembogued  itself  into  the  sea,  was  not  at  1 
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(a)  Groting,  1.  ii.  c.  ii.  es.  12— U,  p.  191;  e.  iii.  ea.  7—12,  p.  20T. 

h)  Inst,  1.  ii.  Ut.  i.  ss.  1—6;  Dig.  1.  i.  tit.  viii.  s.  5. 

(cj  "  Quiedam  enim  natnrali  jure  communia  sont  omnium,  qntedam  publica  .... 
Bt  quidem  naturali  jure  comnmnia  sunt  omnia  hieo:  AEr,  Aqua  proflii ens,  et  Mare, 
et  per  lioc  littora  maris  ....  Mumina  autem  omnia,  et  Forl\^s,  pubiica  aunt.-— 
Inst.  1.  ii.  tit.  i.  ss.  1,  2. 

(d)  Wlieaton's  History  of  the  Law  of  Rations,  p.  602. 

(el  Lib.  ii.  c.  ii.  E.  12,  et  seq.  p.  191. 

(/)  Vattel,  1.  i.  c.  X.  ES.  103,  104;  1.  i.  c.  siiii.  3.  393. 

(g)  So  Vattel,  L  i.  1.  ii.  c,  ii.  e.  123:  " — uq  reste  de  la  communion  primitive." 

(h)  Grotias,  1.  ii.  o.  ii.  s.  11. 

(i)  Vattel,  t.  i.  J.  ii.  o.  is.  a.  126:  "Des  clioaea  d'nu  nsage  inepnisable," 
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aa  it  will  bo  necessary  to  remark  hereafter,  appears  to  liave  considered 
the  right  of  mere  passage  (Jus  transUm  innoxU)  by  one  nation  oyer  the 
domain  of  another — whether  that  domain  was  an  arm  of  the  sea,  or  late, 
or  river,  or  even  the  land — to  be  one  of  strict  law,  and  not  of  comity; 
but  his  opinion  is  not  founded  npon  any  sound  or  satisfactory  reason ; 
and  is  at  variance  with  that  of  almost  all  other  jurists. (^')  For,  the  rea^ 
son  of  the  thing  and  the  opinion  of  other  jurists,  speaking  generally, 
seem  to  agree  in  holding  that  the  right  can  only  *be  what  is  called  p^,  „(.-, 
(however  improperly)  by  Vattol  and  other  writers  imperfect,  and  L  -I 
that  the  State,  through  whose  domain  the  passage  is  to  bo  made,  must 
be  the  solo  judge  as  to  its  being  innocent  or  injurious  in  its  character. (A) 
CLVIII.  It  may  bo  conceded,  however,  that  the  right  to  the  free 
navigation  of  a  river  being  once  granted,  the  innocect  use  of  the  diffe- 
rent waters  whioli  unite  that  river  with  t!ia  sea  follows  as  a  matter  of 
course,  and  by  necessary  implication.  This  proposition  was  stoutly 
maintained  by  the  States  who  were  interested  in  the  free  navigation  of 
the  Rhine,  and  who  insisted  that  no  other  construction  could  be  put  upon 
the  expressions  in  the  treaties  of  Paris  and  Vienna,  declaring  that  river 
"  Au  point  ou  il  deviant  navigable  jusqu'a  la  mer,"0  which 
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the  island  of  !CJew  Orleans  and  the  western  bank,  without  stipulating  a 
word  about  the  use  of  the  shores,  though  both  *of  them  belonged  j.^,  „„.. 
then  to  Franco,  and  were  to  belong  immediately  to  Spain.  Had  L  J 
not  the  use  of  the  shores  been  considered  as  incident  to  that  of  the  water, 
it  would  have  been  expressly  stipulated,  since  its  necessity  was  too  obvious 
to  have  escaped  either  party.  Accordingly,  all  British  subjects  used  the 
shores  habitually  for  the  purposes  necessary  to  the  navigation  of  the 
river ;  and  when  a  Spanish  governor  undertook  at  one  time  to  forbid  this, 
and  even  cut  loose  the  vessels  fastened  to  the  shores,  a  British  vessel 

(/)  Monsieur  Eugene  Ortolan,  however,  a  modern  French  author,  who  writes 
with  care,  good  sense,  and  perspicuity,  agrees  with  Grotius.  See  Des  Moyens 
d'acqu^rir  le  Domaine  International  ou  Pcoprifit^  d'Etat  entre  les  Naions,  etc.,  p. 
30  (Pacia,  1851.) 

(A)  Puffendocf,  I.  iii.  0.  iii.  s.  8.  Wheaton's  Blem.  of  International  Law,  vol.  i. 
pp.  229,  230.  History  of  the  Law  of  Nations,  pp.  503—610.  Puffeudorf,  1.  iii.  c, 
iii.  as.  3—6.    Wolff's  Inst.  sa.  310—313.    Vattel,  1.  i,  s.  292;  1.  ii.  BS.  123—139. 

(l)  De  Martens  et  de  CusBy,  Kec  de  Tr.,  t.  iii.  p.  179. 

(m)  Annnal  Eeglster  for  182S,  pp.  259—263. 

July,  1854.— H 
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went  immedisitoly,  moored  itself  opposite  the  town  of  New  Orleans,  and 
set  out  gnards  with  orders  to  fire  on  sueh  as  might  disturb  her  moorings. 
The  governor  acquiesced,  tho  right  was  constantly  exercised  afterwards, 
and  no  interruptioa  was  offered."()i) 

CLX.  These  accessaries,  however,  can  of  course  only  be  demanded 
when  the  principal  riglit  has  been  granted;  and  we  must  return  to  the 
position,  that  where  the  free  navigation  of  a  rivet  has  not  been  conceded 
by  the  State  possessing  both  banks,  there  is  not  safficient  authority  for 
maintaining  that  such  concession  can  be,  irrespectively  of  treaty,  law- 
fully compelled.  It  is  true,  indeed,  that  the  United  States  of  America, 
in  their  controversy  with  Spain  with  reference  to  the  navigation  of  the 
Mississippi,  before  the  Treaty  of  Lorenzo  el  Real  in  1795,  insisted  upon. 
a  Btriet  International  right,  founded  as  it  was  alleged,  upon  the  natural 
sentiments  of  man,  to  the  free  use  of  rivers  fiom  the  source  to  the 
mouth  to  all  riparian  inhabitants  But  the  practice  of  nations  was  not 
at  that  time  in  favour  of  this  position,  and  a  tieafy  was  finally  resorted 
to  in  this,  as  it  has  been  since  in  other  cases,  aa  the  only  certain  means 
of  placing  this  claim  upon  the  footing  of  nght,  and  of  securely  regulat- 
ing its  exert. ISO 

CLXr.  The  general  1  w  upon  th  s  hetd  s  summed  up  with  character- 
iatie  perspicuity  by  L    d   St  w  U    n  th  e  of  the  "  Twee  Gibroe- 

j.^..-..-,  dera."^o)     Th      w  f  derable  *importance,  as  it 

<-         J  respected  the    1   m    f  State  to  the  right  of  territory 

ovei  the  spjt  wheie  th  pt  n  qu  t  n  was  alleged  to  have  taken 
place  Ihe  ca=eaios  n  th  ptu  t  as  Is  in  the  Groningen  Wait, 
on  the  suggestion  th  t  th  y  w  b  und  f  m  Hamburg  to  Amsterdam, 
then  under  bloi-kide,  and  a  claim  was  given  under  the  authority  of  the 
Prussian  mini&tcrj  averring  the  place  in  question  to  be  within  the  terri- 
tories of  the  King  of  Prussia  Lord  Stowell  said,  "It  is  scarcely  neoes- 
sary  to  observe,  that  a  claim  of  territory  is  of  a  most  sacred  nature. 
Strictly  speaking,  the  nature  of  the  claim  brought  forward  on  this  occa- 
sion is  against  the  general  inclination  of  the  law,  for  it  is  a  claim  of  pri- 
vate and  exclusive  property  on  a  subject  where  a  general  or  at  least  a 
c  mm  tbp       mdit  Imwhhn    nly  n  j 

t  f    h  n  fl  w    g  th      gh   1  fF       t  St  t        th    1  w 

of  fl  w  ng    nt     ly  Ih        h  tl     p  f    n    &t  t        p    f    tly 

1  In  th  ut    f  th  h    f      nn  n    h  t  un  1  u  p 

B  m  d  fl  w        Ih      gh      nf    m  n        St  t  mm  n  u 

of  th    d  ff       t  St  t  p     un    d      "V  t       b  th    f  th        th       my 

by  1  g  1  p       hi  ty     X   t      p      1       j     p    ty    x  1    1       th  I 

th       nnn  Ptnfth  ap  blf 

flwngth        I  tu        btte       thbk      nn        Imyh 

b    n  h    t      ttl  d  ly  wh    h  th    p  n    nd  p    p    ty  m  y  h        b    n 

aqd  myh         tknpl  pnn|t  th 

ev  nt       B  t  th     g  n     1  p       mpt    n        t      ly  b  t    n  ly  t 

sn  h       In  ht       nd  the  t  tl  m  tt      t    b       t  hi    h  d     n  tl 

pa  t     f  th  iaim    g  und       t    n  th        m    n   n  11    th     1      1 

(  )  B         f  li   Law    fN  t       ,        I    11  {  J      r  I    Ai  R  J    338— 
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demands  are  to  be  substantiated,  by  clear  and  competent  evidenoo.  TIig 
usual  manner  of  establishing  suGb  a  claim  is,  either  by  the  express  recorded 
acknowledgment  of  the  oonierminous  States,  or  by  an  ancient  exercise 
of  executive  jurisdiotioD,  founded  presumptiyely  on  an  admission  of  prior 
settlemeat,  or  of  Bubaequent  eessioa.  One  hardly  *Beea  a  third  r 
species  of  evidenee,  unless  it  be,  what  this  case  profesf 
exhibit,  the  decision  of  some  common  superior  in  the  case 
riyer.  The  sea  admits  of  no  common  sovereign ;  but  it  may  happen  that 
conterminous  States,  through  which  a'  flwmy  kwld^a 
common  paramount  sovereign,  who,  in        u      f  h     p  n 

them,  may  be  qualified  to  appropriate  e  y      d        h      ta         y    h 

rights  of  territory  over  such  a  river,  to    n  h  h  m 

CL5II.  This  frm  namgation,  and  t  f  h 

formed  an  important  part  of  many  trea  nd     h        b         his  been 

most  carefully  considered  Jn  some  of  th   p        p  m        n 

times. 

CLXIII.  When  the  Seven  TJnited  P  h        b 

struggle  of  eighty  years'  duration,  the  n        t  V     '^ 

from  the  crown  of  Spain,  they  were  no  nted  wi  h  h      ng     h       d 

theirownliberty,andwithhaviDgpossess  d  h  m  n         h       h 

colonies  of  their  former  sovereign  iathnwwd      hy  b 

far-eigbted  according  to  the  notions  of  trade  then  prevalent,  tosecuie  to  them- 
selves, both  at  home  and  abroad,  the  closest  commercial  monopoly  ;(j)) 
and  by  the  peace  of  Munster  (Jan.  30,  1648)  they  actually  compelled 
Philip  the  Fourth  to  deprive  tiie  Ten  Provinces,  which  had  retained  their 
allegiance,  of  the  commercial  advantages  naturally  incident  to  their  geo- 
graphical situatiou.  The  fourteenth  article  of  that  Peace{2)  contained  a  sti- 
pulation that  the  Scheldt  in  all  its  branches,  and  in  its  mouths  of  Sas, 
Zwyn,()')  and  the  other  openings  *into  the  sea,  should  be  for-  |-,tito-] 
ever  closed  to  the  Belgian  provinces.  This  stipulation,  to  which  <-  -' 
tho  ruin  of  the  once  magnificent  commeroe  of  Antwerp  has  been  ascribed, 
was  rigidly  enforced  till  1783, (s)  when  Joseph  the  Second  eadeavoured 
to  remove  theunnatural  obstacles  to  the  natural  prosperity  of  his  fine  Bel- 
gic  provinces,  by  forcing  most  illegally  it  must  be  confessed,  the  opening 
of  the  Scheldt.  But  the  Dutch  made  on  the  whole  a  successful  resist- 
ance to  this  attempt,  retaining,  by  the  Treaty  of  Fontainebleau  (which 
they  concluded  under  the  mediation  of  Fi-anoe,  with  Joseph  in  1785,)  the 

(p)  Koolc,  HIstoire  des  Trait^S  de  Pais,  torn.  i.  pp.  84,  483  (ed  Bruxelles,  1331). 

{q)  The  etipulatloa  was  said  to  be  only  a  coafirmatiOQ  of  ancient  riglit  of  Staple 
(ilflapas)  ijy  which  fote^n  veaaels  entering  the  Scheldt  were  conjpellfld  to  break 
bulk,  and  put  their  cargo  on  board  Dntch  YegselB  ;  but  'by  this  stipuiatioQ  foreign 
Teasels  were  absolutely  prohibited  from  entering  the  Scheldt. 

(r)  The  Dutch,  it  should  be  observed,  always  maintained  that  tho  whole  course 
of  the  two  branches  of  the  Scheldt,  which  passed  witbin  the  domimons  of  Holland, 
was  entirely  art^al:  that  it  owed  its  existence  to  the  skill  and  labour  of  Dutch- 
men ;  that  its  baake  bad  been  erected  and  maintained  by  them  at  a  great  labour 
and  expense. 

(s)  See  Martens'  Causes  C^16bres,t.  ii.  p.  203— Cause  Huiti feme :  "  Diff^cends  surve- 
nus  en  lV83  et  1784,  entre  I'AutrichB  et  la  E^puhlique  des  Provinces,  unies  des 
Pays-Baa,  an  aujet  des  limites  de  la  Flandre,  de  la  cession  de  Mastriclit,  di 
tnre  de  TEscaut  et  da  commerce  aux  Ii  '      "^ 
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Scheldt  from  Saft'ingen  to  the  soa,  and  all  the  mouths  of  the  Scheldt  iu 
the  Barae  closed  condition,  in  which  they  had  been  placed  by  the  Treaty 
of  Munster.  The  forcible  opening  of  tliis  navigation  by  the  French 
when  they  overrun  Belgium  in  1792,  and  the  utter  disregard  which  they 
avowed  for  all  treaties  upon  the  matter,  was  one  of  the  circumstances 
which  brought  England  and  Holland  into  the  wai'  against  France, 

CLSIV.  The  Treaty  of- Vienna  in  1815  introduced  a  more  liberal 
principle  upon  thia  subject  into  the  public  law  of  Europe.  The  final  act 
of  the  Congress  of  Vienna  provided,  by  what  ia  called  the  Annexe  XVI., 
that  the  navigation  of  all  rivers  separating  or  traversing  different  States 
should  bo  entirely  free,  from  the  point  where  each  river  became  navigable, 
cf-i-jA-i  to  the  point  of  its  diaemboguement  in  tho  sea,(i)  The  'general 
L        -I  principles  of  this  act  of  regulation  {r^glenietW)  were  founded 

(()  Hertslet's  Tr.,  vol.  i.  p.  2. — "Art.  CVIII.  Lea  puiaeances  dont  lea  Stats  aoat 
sfipfOTS  oa  traveraSa  parune  m6aio  tiriire  navigable,  a'engagent&regler  d'un  com- 
mun  accord,  tout  ce  qui  a  rapport  i  la  navigation  de  cette  riTiire.  Elles  nomme- 
ront,  b,  cet  effet,  dea  commisaaires  qui  se  r^uniront  an  plus  tard,  six  moina  apria 
la  fiu  du  Coagr^,et  qui  prendront  pour  bases  deieurs  ttaTani:  lespriucipeaStablis 
daaa  les  artjcles  Euirans. 

"Art.  OIX.  La  naTigaUon  dana  toutle  courB  deariviSres  indiqu^es  dansl'article 
pr^c^dent,  dn  point  on  chacune  d'etles  devlent  navigable  jiiBqu'&  son  emboucbure, 
sera  entierement  libre,  et  oe  pourra,  sous  le  rapport  du  commerce,  6tte  interdite  k 
personae ;  biea  enteadn  qas  Ton  se  conformera  aux  rSglemens  relatifs  ^  la  police 
de  cette  navigation  ;  leaquela  seroat  congna  d'une  mani^re  unifonne  pour  tous,  et 
auasi  favorable  que  possible  an  commerce  detoutea  les  natloDS. 

"  Art.  OX.  Le  HjatJme  qui  aera  fitabli,  tant  pout  la  perception  des  droits  que  ponr 
le  maintien  de  la  police,  sera,  aatant  que  faire  se  pourra,  le  mSme  pour  tout  le 
coucs  de  la  rivike,  et  a'Stendca  aussi,  k  moics  que  les  circonstances  particoliferea 
ne  s'j  opposent,  sur  ceux  de  sea  embrancbemens  et  confluens  qui,  dans  leur  cours 
navigable,  afiparent  on  traversent  diffSrents  State. 

"  Art.  CXI.  Les  droits  sur  la  navigation  aeront  fix6s  d'une  maniire  uniforme, 
invariable,  et  asses  indSpeudaute  de  la  quality  diffSceate  des  marchandisea  pour 
ue  pas  rendre  nScesaaire  un  exameu  dSt(ull£  de  la  cargaison,  antrement,  que  ponr 
cause  de  fraude  et  de  contravention.  La  qaotitS  de  ces  droits,  qui,  en  aucun  eaa, 
ne  pourront  exc^der  ceiix  exiatans  actnellement,  aera  d£termin^  d'apiis  les  circou- 
stauces  locales,  qui  ne  peimetteut  guires  d'Stablir  uue  r£ig1e  g^nSrale  fi  cet  Sgard. 
Oa  partira  nSantnoins,  en  dtossant  le  tarif,  au  point  de  vue  d'encourager  le  com- 
merce en  facilitant  la  navigation,  et  I'octroi  Stabli  sur  le  Ehin  poarra  aervir  d'une 
norme  approximative. 

"  Le  tarif  une  fois  r6gl6, 11  ne  pourra  plus  Stre  augmeaiS  que  par  an  arrange- 
ment common  des  fetata  riverains,  ni  la  navigation  grovee  d'antcea  droits  quelcon- 
qnea,  ODtre  ceux  fixSa  dans  le  rSgtement. 

"  Art.  CXII.  Les  bateaux  de  perception,  dont  on  tfiquira  autant  que  possible  le 
nombte,  seront  fixSspar  le  rSglemeut  et  il  neponrras'y  faire  ensnite  aucun  change- 
loent,  que  d'nn  conimun  accord,  b,  inoins  qu'an  des  Stals  riverains  ne  voulftt  dimi- 
nuer  le  nombre  de  ceux  qui  ini  appartiennent  eselusivement. 

"Art.  CSIIL  Chaque  Slat  riverain  ae  cbargera  de  I'entretien  des  chemins  de 
ballage  qui  paasent  par  son  territoire,  dea  iravaux  nScesaairea  pour  la  mSme  Sten- 
dae  dans  le  lit  de  la  riviere  pour  ne  faire  Sprouver  aucnn  obstacle  k  la  navigation. 

"  Le  rfiglement  f utar  flxera  la  manifee  dont  lea  etats  riveralQS  devtont  concourir 
it  ces  derniera  travaux,  dans  le  cas  oil  les  deux  oives  appartiennent  k  diS^rens 
gouvemmeat. 

"Art.  OXIV.  On  n'Stablira  nolle  part  dea  droits  d'Stape,  d'^cheile,  on  de  rel^che 
forcSe.  Qnant  6.  ceux  qui  exiatent  dkjk,  lis  ne  seront  conserves  qu'eu  tant  que  lea 
Stale  riverains,  saos  avoir  Sgard  k  I'infSrgt  local  de  I'endroit  ou  du  pays  oil  ila  aont 
etablia,  lea  trouveroient  nSceaaaires  ou  utilee  k  la  navigation  et  au  commeroe  en 
g6n6ral. 

"  Art.  CXf.  Lea  douanea  des  6tatB  riverains  n'auront  rien  de  commun  avec  lea 
droits  de  navigation.     On  empfichera,  par  des  diapositions  regUmentaires,  que 
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upoa  a  memoir  of  the  celebrated  Wil holm  Von  *Humboldt,(K)  r^.ijc-j 
thea  the  Prussian  plenipotentiary ;  tliey  were  afterwards  applied,  L  J 
by  a  secies  of  articles,  to  the  details  of  the  tolls,{a:;)  octroi,  polios,  and 
other  matters  incident  to  the  navigation  of  rivers,  and  in  particular  to 
the  Rhine,  the  Neckar,  the  Main,  the  Moselle,  the  Meuaa,  the  Scheldt 
— the  atipulationa  relating  to  the  Meuse  and  the  Scheldt  were  subse- 
quently incorporated  into  the  treaty  of  1839,  between  the  then  indepen- 
dent kingdoms  of  Holland  and  Belgium. 

CLXV.  Arrangements  made  in  a  similar  spirit  with  respect  to  the 
free  navigation  of  the  Vistula,  entered  into  in  May,  1815,  between 
Austria  and  Ruaaia,(y)  and  between  *Russia  and  Prussia,  to  r*iYn-i 
whioli  Austria  subsequently  acceded,  and  with  respect  to  the  "-  ^ 
rivers  and  canals  of  ancient  Poland,  were  confirmed  by  the  fourteenth 
article  of  the  final  diet  of  this  Congress,  Similar  regulations  were 
established  with  respect  to  the  navigation  of  the  Elbe,  by  a  convention 
signed  at  Dresden,  on  the  23rd  of  June,  1821,  by  the  States  bordering 
on  that  river  (lei  itats  riverains;)  aod  by  an  additional  act,  signed  by 
the  same  parties  at  Dresden,  on  the  13th  of  April,  1844,  a  similar  act 
was  entered  into  by  the  States  bordering  on  the  Wesor  on  the  10th  of 
September,  1823. (kJ  By  the  ninety-sixth  aiticlo  of  the  same  C 
the  same  general  principles  with  respect  to  the  frae  navigation  of  r 
were  extended  to  the  Po. 

CLXVI.  By  a  Treaty(ii)  between  Spain  and  Portugal,  signed  at 
Lisbon  on  the  13th  of  August,  1835,  the  perfect  freedom  of  navigation 

I'eieroiofl  des  fonotions  dea  douaniers  ne  mette  pas  d'entraree  h  la  navigation ;  mais 
ou  snrveillera,  par  nne  police  esaote  3nr  la  rive,  toule  tentati^'e  dea  habitans  de 
falre  la  contcebande  ft  I'aide  dea  bateliers. 

"  Art.  OXVI.  Tout  ce  qui  est  indiquS  dans  les  articles  pr^cSdeua,  aera  d^terminS 
parun  rSglemeiit  comraunq^uitanfermBra^galementtoutce  quiauroit  besoin  d'gtre 
&x6  ult^riearement.  Le  rfeglement,  une  fois  arrdtfi,  ne  ponrca  fitre  chang^,  que  du 
oonsentement  de  tous  les  ^tats  riverains,  et  ila  aurout  eoiii  de  ponivoic  i  son 
eiScutiou  d'an  nianifeca  coavenable,  et  adapl4e  ans  ciroonstaucea  et  aui  localit^s. 

"  Art.  CXVII.  Lea  r^glements  partiouliera  relatifa  i  la  navigalioQ  du  Khin,  da 
Neckar,  du  Mein,  de  la  Moselle  du  la  Mpuaa  et  de  I'Eacaut,  tela  qu'Os  ee  trouvent 
Joints  au  prS^ent  ■wte,  auront  la  m6me  lorce  et  valeur  que  s'ils  j  araient  6li 
teztuelleiaeiit  ms^r^s 

(lil  Wheaton  s  History  p  4D8 

(i)  GrotLuB,  1  li  c  11  siy  2,  ob=erve3  generallj  upon,  the  question  of  tolls ; 
"Sad  quferitnr,  an  ita  transeuuiibus  mercibus,  tertit,  ant  amne,  aut  parte  maris, 
qute  terrie  accessio  dici  possit,  vectigalia  imponi  poasint  ab  eo,  qui  in  terra  impe- 
rium  habet.  Cert6  qaEeonnque  onera  ad  illafl  meroes  nullum  habent  respectnm, 
ea  mareibua  latis  imponi  nulla  teqaitas  patitur  'Sii  uec  capltatio,  civibus  imposita 
ad  suBtentanda  reipublic'B  onera,  ab  exteria  tranaauntibua  exigi  potest.  Sed  si 
aut  ad  prasstandara  seeuntatem  matcibuo  aut  inter  cietera  etiaui  ob  hoc  onera 
suatiaeatuT,  ad  en  compensanda  vettigal  aliquod  imponi  uercibua  potest,  dum 
modus  oaua.e  non  esocdatut  Upon  this  pasaaga  Barbeyrac  remarlta,  "  Cette 
raison  et  autres  sembables  na  font  que  rendre  plus  juste  la  levfie  dee  impBts.  Maia 
independamnieDt  de  tout  cela  on  peut  eiiger,  quelqua  chosa  pout  !a  timpUper- 
vmiion  de  passer,  qu'oa  n'etoit  pas  oWigfi  d'aceotdar  k  la  riguear.  II  est  lihre  a 
tout  proprifitaice,  par  une  suite  du  droit  m6me  de  proprietaire,  de  n'accordar  5, 
autre  que,  moiennant  un  certain  pris,  I'usage  de  son  bien."  Sea  also  Vattel,  1.  i. 
c.  X.  pp.  103,  104,  13S  i  1.  ii.  c.  s.  p.  3G2. 

(y)  Tteatj  between  Austria  and  Russia  as  to  tbe  Dniester,  March  19,  ISIO. 

(i)  Martens  Nouv.  Recueil,  torn.  is.  p.  361. 

{a)  Martens  et  De  Cussy,  torn.  iv.  p.  123. 
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of  the  river  Douro  was  seciired  to  the  subjects  of  botli  tlie  eoutracting 
powers. 

CXLVII.  Tte  Treitj  cf  Buelnrest  m  18U  put  in  end  to  tte  Losti 
litiea  which  haci  been  OJiiieJ  on  between  Bussii  an  1  the  Ottoman  Empire 
since  1809.  By  the  fourth  article  of  that  Treatj  it  was  co'n.nanted, 
that  the  boundary  of  Russia  on  the  side  of  Turkey  m  Eurofe  sbjull  be 
the  Prutb,  from  the  point  where  it  jom^  the  Danube,  and  the  loft  bank 
of  the  Danube  to  its  mouth  into  Kitu  in  the  Black  Se  i ,  th  it  the  na\  i 
gation  of  botb  rivers,  according  to  these  limits,  should  he  e  [mlly  free 
— the  latter  only  having  been  bo  bifora — to  the  subjects  of  both 
empires;  that  no  fortifii,atioiis  should  bo  elected  on  the  iiland  m  it, 
and  that  the  right  of  flshmg  aad  cutting  wood  should  ilso  be  common  to 
both  oouDtr!es.(6)  But  on  the  25th  of  Julj,  1S40,  the  navigation,  of 
the  niible  and  mighty  Danubo  was  subjected  to  pretty  much  the  same 
regulations  as  tho  otboi  great  iivcis  nhich  haie  been  mentmncd  (<■) 
r*l77n  '"^^^  extension  of  the  pimciple  of  free  nivigalion  to  this  great 
L  J  artery  of  Europe  is  a  fact  of  no  light  importinee  to  the  present 
and  future  welfare  of  mankind  But  by  the  Treaty  of  Adrinople(i:?)  the 
Sulina  channel  of  the  Dinube  is  practically  placed  under  thu  pDwer  of 
Russia,  and  much  of  the  value  ot  the  navigation  depends  upon  the 
state  of  this  channel,  about  whioh  great  complaints  have  been  recently 
made.(e) 

CLXVni.  The  expressions  in  the  Treaties  of  Pans  and  Vienna, 
stipulating  for  the  free  navigation  of  the  Khine  "  jusqu'a  la  mer,"  gave 
rise  to  a  serious  controversy  between  the  Dutch  government  and  all  the 
other  powers  interested  in  the  navigation  of  that  river,  except  Baden 
and  France  j  they  supported  the  interpretation  put  upon  these  words  by 
the  Dutch.  "To  tho  soa,"  they  contended,  in  the  first  place,  did  not 
mean  "into  the  seaj"  and,  secondly,  if  the  upper  states  were  to  insist 
so  strictly  upon  words,  then  they  must  be  contented  with  the  course  of 
the  proper  Rhine  itself.  Tho  mass  of  water  which  forms  the  Rhine, 
dividing  itself  a  little  way  above  Niraeguen,  is  carried  to  the  sea  through 
three  principal  channels,  the  Waal,  the  Leek,  and  the  Yssel ;  tho  first 
descending  by  G-orcum,  where  it  changes  its  name  for  that  of  tho  Mouse; 
the  second,  farther  to  the  North,  approaching  the  sea  at  Rotterdam ;  and 
the  third,  taking  a  northerly  course  by  Zutphen  and  Deventer,  to  disgorge 
itself  into  the  Zuyderzee.  None  of  these  cannels,  however,  is  called  or 
reckoned  the  Rhine ;  that  name  is  preserved  to  a  small  stream  whioh 
leaves  the  Leek  at  Wyek,  takes  its  course  by  Utrecht  and  Leyden, 
gradually  losing  its  waters,  and  dwindling  away  so  as  to  be  unablo  to 
^^.j„o-.  reach  the  sea,  *diBappcars  among  tho  downs  in  the  neighbourhood 
I-         -"of  Kulwyek.     The  Rhine  itself,  strictly  speaking,  being  thus 

(b)  Wheaton'B  Hiat.  p.  504. 

{c)  "Convention  coiiclue  le  25  (13)  Jnillet,  1846,  entre  I'AutricIie  et  la  Russie, 
concemant  la  navigation  dn  Danutie." — Martens,  Reo.  de  Trait^a,  &c.,  vol.  axs.  p. 
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useless  for  tlie  purposes  of  sea-nafigation,  it  had  been  agreed  between 
Holland  and  lier  neigbbours  to  consider  tbe  Leclc  as  tbe  oontimiation  of 
tbe  Ehine ;  and  tbe  government  of  the  Netherlands  afterwards  consented 
that  tbe  Waal,  aa  being  deeper  and  better  adapted  to  navigation,  should 
be  substituted  for  tbe  Leek.  Now  the  Waal,  said  the  government  of 
Holland,  terminates  at  Goreum,  to  which  tho  tide  ascends;  there  con- 
sequently ends  tbe  Ebine ;  all  that  remains  of  tbjit  branch  from  Goreum 
to  Gravelingen,  Helyoetslujs,  and  tbe  mouth  of  the  Meuse,  is  an  arm 
of  the  sea,  inclosed  within  our  own  territories,  and  therefore  to  be  sub- 
jected to  any  imposts  and  regulations  which  we  may  think  fit  to  establish. 
This  interpretation,  though  supported,  as  has  been  remarked,  by  France 
and  Baden,  was  strenuously  opposed  by  all  the  other  powers  of  Germany, 
who  denounced  it  as  an  attempt  to  evade  by  chicane  the  plain  meaning 
of  the  Treaty  of  Paris.  Prussia  addressed  a  memorial  to  the  great 
powers  who  bad  been  parties  to  tbe  Treaty  of  Paris  and  tbe  Congress  of 
Tienna,  calling  upon  them  to  state  what  had  been  the  real  meaning  of 
that  Treaty  in  regard  to  the  navigation  of  tbe  Rhine.  The  allied  powers 
pnt  upon  tho  Treaty  the  same  interpretation  as  tbe  German  States ;  but  tbe 
government  of  the  Netherlands  having  returned  an  unfavourable  answer 
to  their  joint  rcmonstranoe,  the  Austrian  envoy  at  Brussels  presented  a 
note  to  that  Court,  in  February,  1826,  in  which  he  argued,  that,  "  by 
the  Treaty  of  Paris,  tbe  allied  powers,  in  conjunction  with  France,  agreed 
that  ihe  sovereignty  of  the  House  of  Orange  should  receive  an  accession 
of  territory,  and  that  the  navigation  of  the  Ehine,  from  tbe  point  where 
it  is  navigable  to  the  sea  (jusqu'a  la  mer,J  and  oi'ce  versd,  should  be  free. 
This  last  point  was  further  confirmed  in  the  separate  article,  which  pro- 
vides 'that  the  freedom  of  navigation  in  the  Scheldt  shall  be  established 
on  tho  same  principles  as  those  on  which  the  navigation  of  the  Rhine  ia 
regulated  by  Article  5  of  the  present  Treaty.  *The  allied  r^i»Q-i 
powers  further  reserved  to  themselves  to  determine,  at  the  next  L  J 
Congress,  the  countries  which  should  be  united  with  Holland,  and 
declared  'that  then  tbe  principles  should  be  discussed,  upon  which  the 
tolls  to  be  levied  by  tbe  States  on  the  banks  might  be  regulated  in  the 
most  uniform  manner  and  most  advantageously  to  tbe  commerce  of  all 
nations.'  It  appeared,  from  the  simultaneous  issuing  of  these  two 
resolutions,  that,  among  other  conditions  which  tbe  allies  annexed  to  the 
incorporation  of  Belgium,  this  increase  of  territory  was  combined  on  their 
side,  even  before  the  establishment  of  tbe  kingdom  of  the  Netherlands, 
with  tbe  above  obligation  to  restore  tbe  freedom  of  the  navigation. 
There  could  certainly  be  no  more  express  and  positive  obligation  than 
that  wbieb  is  united  with  the  foundation  of  a  State,  and  which,  in  tbe 
present  case,  bad  been  fully  sanctioned  by  the  accession  of  tbe  king  of 
tbe  Netherlands  to  tho  Treaty  of  Paris,  and  tbe  act  of  Congress  at 
Yieuna.  It  was  inconceivable  how  tbe  government  of  the  Netherlands 
could  flatter  itself  with  tbe  hope  of  making  a  right  obscure  and  doubtful, 
by  prolis  observations  on  the  main  resolution,  and  to  do  away  with  the 
principle  of  tbe  free  navigation  of  the  Ebine,  which  was  proclaimed  in 
the  face  of  tho  world  in  the  first  document  of  tbe  political  restoration  of 
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Europe,  and  on  the  same  day  when  Holland  was  given  up  to  tte  House 
of  Orange." 

The  cabinet  of  Enissek  replied  hy  a  repetition  of  the  geographical 
argument,  that  the  Rhino,  properly  bo  called,  did  not  reach  the  sea ; 
and  by  an  assertion,  that  the  Eepublie  of  Holland  had  never  ceased  to 
exist  dejure,  and  had  preserved  its  existence  under  a  monarch  de  facto, 
hi       th    a  t    f  tl     C  n  f  V    n         nl  b  f       the  treaties  wUoli 

n  rp  t  Iwth  t  th  C  th  1  N  th  I  d  Th  utlots  of  the  Rhine 
w  t    nly  nil  t    H  11  nd  and  t    H  Hand  only  ;  but 

th     J      t    n  w      wh  th      th      j  n  ug    f  th         t      ns  was  not  a  part 

f  the      nd  t    n  wh      by  H  11  nd  I  1  "^  n  1  th  on  of  the  Belgio 

p  — wh  th       h  yw       n  t     nf       d  anl         pted  on  the  undor- 

r  lam  *  ^  °  ^^^^  ^^  ^  '"^  *  *  ^  It  to  the  mouths  of 
L  J  th  Ehn  h  uU  b  m  dfi  d  and  Im  t  d  f  the  future.  The 
ply  f  th  Dut  h  C  bn  t  d  nt  m  t  m  t  th  bjection;  and  it 
mu  t  b  nf  d  tb  t  t  nt  nd  th  t  th  Kb  n  Proper  is  lost  in  a 
1  ttl    b      h  wh  1    tw    th   d     ft     n    hty      1  ra     f  water  are  flowing 

n  tb       b  tb   TV    1   nd  th   t  bufa  y  M  u      is  a  proposition 

wb   h  h  w  ph     l!y       u    t        nn  1 1  y  agreeable  to  tbe 

pi    n      mm  n  f  m  nk  nd      All  that     nld  b    |,    ned,  however,  at 

th      tmw       a      n  nthtthLkl     lib     onsidered  as  the 

Rh  n       n  1  that  G    man  1      h     1 1  b    all  w  d  t    navigate  it  nnmo- 

I  t  d  un  1  n  I  b  dut  th  n  m  ht  b  n  p  d  on  other  parts  of 
th  nd  that  th    j    b  b  t  t  th   t    n   t  of  goods  should 

be  ab  1  h  d  St  U  h  w  th  m  n  |  t  a — th  ngh  what  channel 
the  Rhine  jmqua  ki,  mei^  was  to  be  navigated — leniaiued  iu  uncer- 
tainty ;  for  the  Leek  ends  at  its  junction  witb  the  Mense  before  it  reaches 
Rotterdam,  and  tho  Meuse  was  a  river  purely  Belgio  and  Dutch. (/) 

But  by  the  Treatj((?)  concluded  at  Mayence,  March  31st,  1831,  it  waa 
finally  settled  bj  all  the  riparian  States  of  the  Rhine,  that  this  river 
should  bo  frca  from  the  point  where  it  is  first  navigable  into  the  sea 
itself  [bis  in  die  See,)  and  that  the  two  outlets  to  the  sea  should  be  tho 
Lock  and  tb  Waal — the  passage  through  the  Leek  being  by  Rotterdam 
and  E  1  and  b  ugb  the  Waal  by  Dortrecbt  and  Helvoet^luys — with 
the  u  f  th  anal  between  the  latter  place  and  Voovro.  Various  and 
par     ul  gu!       ns  were  made  by  this  Treaty  concerning  police  and 

toll  and  t  wa  pecially  stipulated,  that,  if  the  aforesaid  outlets  to 
r*1  sn  '^  ^  ^  Id  be  *dried  up,  the  government  of  the  Netherlands, 
l-  -l  u  wl  d  minions  they  were,  should  indicate  other  courses  to 
the  sea  equal  in  convenience  to  those  used  for  navigation  by  its  own 


CLXIX.  But  on  no  occasion  were  the  principles  of  this  branch  of  In- 
ternational Law  more  elaborately  discussed  than  in  the  cases  of  the  great 

(/)  Annual  Re^.  ydI.  Ixviii.,  year  1836,  pp.  259—263. 

(g)  "Conventions  entre  Us  GouvernoniBiis  desEtatsriyerains  da  Bhin,  et  r^gle- 
ment  reiatif  Ju  la  navigation  du  dit  fleuve  conclue  S,  Mayence  1e  31  Mars,  1831,  et 
dontles  ratifications  out  i\i&  iabaEgies  r^ciproquBJuent  le  16  Juin." — Macteus,  Bee. 
de  TraJt^s,  vol.  svii.  p.  252. 


>v  Google 


RIVERS.  161 

American  rivers,  the  Mississippi  and  the  St.  Lawrence,  liy  the  Peace 
of  Paris  and  Hubertsburg  in  1763,  Eranoe  coded  Canada,  and  Spain 
ceded  Florida  to  Great  Britain.  France  lost  by  this  Treaty  all  her  pos- 
Bessions  in  North  America,  Lottisiaaa  having  been  previonaly  ceded  to 
Spain  as  aa  indemnity  for  Florida.  The  boundary  line  between  the 
British  and  French  possessions  in  North  America  was  drawn  througli 
the  middle  of  the  Mississippi,  from  its  source  to  the  Ibervillo,  and  through 
the  Ibervillo  and  the  laltes  of  Maurepos  and  Pontchartrain  to  the  sea: 
and  the  free  navigation  of  the  Mi^iasippi  was  secured  to  Britiali  subjects 
up  a  th  und  which  has  since  proved  to  be  erroneous  in  point  of 

f    t  tt  t  th     M        sippi  took  its  rise  in  the  British  territory.     8ubae- 

lu  ntly  F  d  d  Louisiana  to  Spain,  and  to  the  same  power  Great 

B  t  n  at  th  T  ty  of  Versailles  itt  1783,  I'retroceded"  (to  use  the 
langu  g  £  th  T  eaty)  Florida.  Spain  thus  became  sovereign  over 
b  th  b  nk      f  tt      iver  for  a  considerable  distance  above  and  at  its 

n  uth     anl     n  th     fact  she  built  her  claim  to  an  exclusive  navigation 

t  th  1   1  w  the  point  of  the  southern  boundary  of  the  Uaited 

Stat 

Th  t^n  t   n    f  the  independence  of  the  United  States  was  the 

Ij  t  f  th  T  ty  f  1  b3  d  by  th  ghth  t  1  it  was  provided, 
th  t     th    n      ^  t  f  th  M  pp     h  11  f     ever  remain  free 

I    p  n  t    th        hj    t     f  G      t  B  d  th       f     ns  of  the  United 

St  t  Th    U    t  d  St  t     th      f  t  d  Ih     1    m  of  Spain,  taking 

tl         t     d    p      th  t    1  th    t      t        fl7b        d  1783,  and  also 

p  th  g  1  I  pi  fit  t  1  L  w  They  insisted  that 
by  th     1  w  p  n  t       Up       a      h  b  t    ts,  and  that  the 

upp  bbttf  hd  httd  dth    stream,  i-^iqo-i 

d     t    ft  i  tl  t  f      th       p    d  d  th  t  even  if  L        -> 

Spain  possessed  an  ezilmite  dominion  over  the  river  between  Florida 
and  Louisiana,  that  an  mnocent  ^assa^e  over  it  was  not  tlie  less  on  that 
account  the  right  of  the  inhabitants  of  its  upper  banks.  The  dispute 
was  ended  in  1795  by  the  Treaty  of  San  Lorenzo  e!  Real;  the  fourth 
article  of  which  provided  that  the  Mississippi  should  be  open  to  the 
navigation  of  the  citizens  of  the  United  States  from  its  source  to  the 
ocean.  By  the  twenty-second  article  tliey  were  permitted  to  deposit 
their  goods  at  New  Orleans,  and  to  export  them  from  tienca  on  payment 
of  warehouse  hire. 

The  United  States  having  aequired  Louisiana,  by  the  cession  of  Napo- 
leon, on  tho  80th  April,  1803,(ft)  and  Florida  by  Treaty  with  Spain  on 
the  22d  February,  1819,  thereby  included  within  their  territory  the 
whole  of  this  magnificent  stream  the  Mississippi,  from  its  source  to  tho 
Gulf  of  Mexico.  The  stipulation  ia  favour  of  British  subjects,  in  the 
article  of  the  Treaty  of  1783,  was  not  renewed  in  the  Treaty  of  Ghent, 
24th  December,  1814;  and  it  is  therefore  maintained  by  the  United 
States  that  the  rlgJu  of  navigating  the  Mississippi  is  vested  exclusively 
in  their  subjeet3.(^) 

(h)  Tido  post.  (!)  Wheatou's  Bist.  p.  506-9;  El^m.  t.  i,  p.  165-0. 
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CLXS.  The  case  of  tho  navigation  of  the  St.  Lawrence  w 
lows  :[;■)— 


|.^^  „„^  Great  Britain  possessed  the  northero  sliorea  of  tlie  lakes,  *and 
L  J  of  tho  river  in  its  whole  extent  to  tha  sea,  and  also  the  soathoru 
hank  of  the  river  from  the  latitude  forty-fiva  degrees  north  to  its  mouth. 
The  United  States  posse'ised  the  southern  shore's  of  the  lakes  and  of  the 


Th 

M 


foi  closing  the  inou    so       ese       j         ^        D  C        ,  <.        e  t.^s 

and  the  Swin,  and  that  this  peculiarity  pi-ohably  caused  the  insertion  of 
the  stipulation  m  the  Treaty  of  Westphalia;  that  the  case  of  the  St. 
Lawienee  differed  materially  from  that  of  the  Scheldt,  and  fell  directly 
under  the  principle  of  free  navigation  embodied  in  the  Treaty  of  Vienna 
respecting  the  Ithme,  the  Necliar,  the  Mayne,  the  Moselle,  the  Mouse, 
and  the  Scheldt  But  especially  it  was  urged,  and  with  a  force  which 
it  must  htve  been  difficult  to  parry,  that  the  present  claim  of  the  United 
States  with  lespeot  to  the  navigation  of  tho  St.  Lawrence,  was  precisely 
of  the  same  nature  as  that  which  Great  Britain  had  put  forward  with 
respect  to  the  navigation  of  the  Mississippi  when  the  mouth  and  lower 
shores  of  that  liver  were  in  the  possession  of  another  State,  and  of  which 
claim  Great  Britain  had  proeui^ed  the  recognition  by  tho  Treaty  of  Paris 
m  1763 

The  principal  argument  contained  in  the  reply  of  Great  Britain  was, 
that  the  liberty  of  passage  by  one  nation  through  the  domiuions  of  an- 
r*l  R4-1  °^^'^^  '^^^'  according  to  the  *doctrine  of  the  most  eminent  writers 
t-  J  upon  International  Law,  a  qualified  occasional  exception  to  tha 
paramount  rights  of  property;  that  it  was  what  these  writers  called  an 
imper/eci,  and  not  apej/ec((ft)  right;  that  the  Treaty  of  Vienna  did  not 
sanction  this  notion  of  a  natUToZ  right  to  the  free  passage  over  rivers, 

(/)  Wheaton'B  Hist.  5,  13,  17,  citing  Mr.  Secretary  Clay's  letter  to  Mr.  Gallatin, 
American  Minister  in  London,  June  19th,  1826. 

Congress  Docaments,  sess.  1327,  1328,  No.  43. 

Americatt  Paper  on  tlie  Navigation  of  tbo  St.  Lawrence.— lb.  sess.  182T,  1828, 
Ko.  43. 

Britiah  Paper  on  tlic  Navigation  of  the  St.  Lawrence. 

Wheaton'a  El^m.  i.  187. 

State  Papers  {English),  182S-9. 

Times  Newspaper,  Oct.  25,  26, 1850. 

(it)  The  inaccuracy  of  this  phrase  ha 
to  say  tliat  the  navigation  wa<3  a  right  n< 
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but,  on  the  contrary,  the  inference  was  that,  not  heing  a  natural  light, 
it  required  to  be  established  by  a  convention;  tbat  the  right  of  passage 
once  conceded  must  hold  good  for  other  purposes  besides  those  of  trade 
m  peace,  for  hostile  purposes  in  time  of  war;  that  tho  United  States 
could  not  consistently  urge  their  olaim  on  principle  without  beiii^  pre- 
pared to  apply  that  principle  by  way  of  reciprocity,  in  favour  of  British 
subjects,  to  the  navigation  of  the  Mississippi  and  the  Hudson,  to  which 
access  might  be  had  from.  Canada  by  land  carriage  or  by  the  Canals  of 
New  York  and  Ohio. 

The  United  States  replied,  that  practically  the  St.  Lawrence  was  a 
straitjfl^  and  was  subject  to  the  same  principles  of  law;  and  that  as  atratls 
are  accessory  to  the  seas  which  they  unite,  and  therefore  the  right  of 
navigating  them  is  common  to  all  Lation«,  so  tho  St  Lawrence  connects 
with  the  ocean  those  great  inland  lakes,  on  the  shores  of  which  the  sub- 
jects of  the  United  States  and  Great  Britain  both  dwell;  and,  on  the 
same  principle,  the  natural  link  of  the  raer,  like  the  natural  link  of  the 
strait,  must  be  ei^ually  available  for  the  puiposes  of  passage  by  both. 
The  passage  over  land,  which  was  always  pitssing  up  n  tho  minds  of  the 
wiiters  on  International  Law,  is  intrinsically  different  from  a  passage 
over  water;  in  the  latter  instance,  no  detriment  or  inconvenience  can  be 
sustained  by  the  country  to  which  it  belongs.  The  track  of  the  ship  is 
effaced  as  soon  as  made ;  the  track  of  an  army  may  leave  serious  and  last- 
ing injury  behind  The  ^United  States  would  not  <  shrink  r*iBc-i 
from  the  appl  cation  of  the  analogy  with  lespect  to  the  naviga  L  J 
tion  of  the  Mii'^iBSippi,  and  whenever  a  cjnnection  wis  effectel  between 
it  and  Upper  Canada,  similai  to  that  existing  between  the  Unifi-d  States 
and  tho  St.  Liwrince,  the  same  principle  should  bo  apihed  It  was, 
however,  to  be  recLllocted  that  the  ctac  of  rivers  which  both  use  and 
disembogue  themselves  withm  the  limits  of  the  same  nation  i^  very  dis 
tinguishable,  upon  ninciple,  firm  that  of  iivBrs  which,  ha\ing  their 
sources  and  navigable  juitions  of  then  strtams  in  States  above,  discharge 
themselves  withm  the  limits  of  oth.r  States  below. 

Lastly,  the  fact,  that  the  free  navigation  of  rivers  had  been  made  a 
matter  of  convention  did  not  disprove  that  this  navigation  was  a  matter 
of  natural  right  restored  to  its  proper  position  by  treaty. 

The  result  of  this  controversy  has  hitherto  produced  no  effect.  Groat 
Britain  has  maintained  her  exclusive  right.  The  United  States  still  re- 
main debarred  from  the  use  of  this  great  highway,  and  are  not  permitted 
to  carry  over  it  the  produce  of  tho  vast  and  rich  territories  which  border 
on  the  lakes  above  to  the  Atlantic  Ocean. 

It  seems  difficult  to  deny  that  Great  Britain  may  ground  her  refusal 
upon  strict  Law;  but  it  is  at  least  equally  difficult  to  deny,  first,  that  in 
so  doing  she  exercises  harshly  an  extreme  and  hard  law ;  secondly,  that 
her  conduct  with  respect  to  the  navigation  of  the  St.  Lawrence  is  in  glar- 
ing and  discreditable  inconsistency  with  her  conduct  with  respect  to  the 
navigation  of  tho  Mississippi.     On  the  ground  that  she  possessed  a  small 

(!)  Vide  post,  tie  law  as  to  Straits. 
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tract  of  domam  iu  which  the  Mississippi  took  its  rise,  she  insisted  on 
her  right  to  nayigato  the  entire  volume  of  its  waters  :  on  the  ground  that 
she  possesses  both  banks  of  tlie  St.  Lawrence  where  it  disembogues  itself 
into  the  sea,  she  denies  to  the  United  States  the  right  of  nayigatioE 
though  about  one  half  of  the  waters  of  Lakes  Ontario,  Erie,  Huron,  and 
Superior,  and  the  whole  of  Lake  Michigan  through  which  the  river  flows, 
are  the  property  of  the  United  States. 

r*1  RfiT  *'^'^  English  writer  upon  International  Law  cannot  but  express 
L  J  a  hope,  that  this  summMm  jus,  which  in  this  caso  approaches  to 
sum/tna  injuria,  may  bo  voluntarily  abandoned  by  his  country.  Since 
the  Kte  Revolution  in  the  South  American  Provinces,  by  which  the  do- 
minion of  Rosas  was  overthrown,  there  appears  to  be  good  reason  to  hope 
that  the  States  of  Paraguay,  Bolivia,  Buenoa  Ayres,  and  Braail,  will 
open  the  Kiver  Parana  to  the  navigation  of  the  world. (m.) 

CLXXI  The  question  whether  the  opeji  sera,  or  iiiain  ocean,  could  be 
approprlated(«^  by  any  State  to  the  exclusion  of  others,  has  been  the 
subject  of  celebrated  controversies.  Spain  and  Portugal,  at  different 
epochs,  have  claimed  exclusive  right,  founded  upon  the  titles  of  previous 
discovery,  possession,  and  Papal  grants,  to  the  navigation,  oommeroe, 
and  fisheries  of  the  Atlantic  and  Pacific  Oeeana.  The  Mare  Liberum, 
written  by  Grotius  in  1609,  the  chief  object  of  which  was  to  demonstrate 
the  injustice  of  the  Portuguese  pretensions,  founded  on  their  discovery  of 
the  Cape  of  Grood  Hope,  to  the  exclusive  navigation  of  the  African  and 
the  Indian  seas, — the  Mare  Clausum,  written  by  our  own  countryman  Sel- 
den,  to  establish  the  exclusive  right  of  Great  Britain  to  the  British  seas, 
— Puffondorf,  in  the  fifth  chapter  of  his  fourth  book,  «  De  Jure  natarale 
Gentium," — and  the  essay  of  Bynkershoek  in  1702,  De  Dorainio  Maris, 
r*187T  ™  exhausted  *this  theme. (o)  It  is  sufficient  to  say,  that  the 
L  J  reason  of  the  thing,  the  preponderance  of  authority,  and  the  prao- 
tace  of  nations,  have  decided,  that  the  jroain  ocean,  inasmuch  as  it  is  the 
necessary  highway  of  all  nations,  and  is  from  its  nature  incapable  of 
being  continuously  possessed,  cannot  be  the  property  of  any  one  State. 

(m)  See  Speecli  of  the  Earl  of  Clarendon,  Secretary  of  Foreign  Affairs,  in  the 
House  of  Lorfls,  June  StS,  1853.— Hansard's  Pari.  Deb.  Toi.  csxvii.  No.  6,  p. 
1073-4. 

(«)  Albericua  Gentilis,  lib.  1.  o.  8.  Aavocationes  Hispanlcie,  maintains  (in  1613) 
the  claim  of  Great  Britain  to  the  Narrow  Seas. 

Wheaton's  Law  of  Nations,  I,  225-9. 

Vattat,  lib.  i.  c.  ssiii. 

Martens,  lib.  ii.  c.  1,  3,  43.  De  TOc^an,  lib.  iv.  c.  iv.  s.  151.  Droits  sur  I'Oc^an 
et  Eur  la  Mar  des  Indes. 

Giinther,  ii.  p.  28.  "Das  Hauptwerk  heirbei  komrot  daranf  an,  das  Man  die 
ofifane  See,  oder  das  grosse  Wellmeer  von  dea  eiozelcen  Thellea  desselben,  die 
an  odar  zwisohen  die  Lander  der  nationea  geheu  Nntersoheide." 

(o)  When  the  Spanish  envoy,  Mendoza,  complairted  to  the  Queen  Elizabeth  tbat 
English  ships  presumed  to  traJie  in  the  Indian  Seas,  that  quaen  gave  for  answer, — 
"Tliat  she  saw  no  reason  that  could  eEolude  her,  or  other  nations,  fcom  navigat- 
ing to  the  Indies,  since  she  did  not  acknowledge  any  prerogative  that  Spaia  might 
el^ni  to  that  effect,  and  much  less  any  right  in  it  to  prescribe  laws  to  those  who 
owed  it  no  obedience,  or  to  debar  them  trade.  That  the  English  navigated  on 
the  ocean,  the  use  of  which  was  like  that  of  the  air,  common  to  all  men,  aad 
which,  bj  the  very  nataiB  of  it,  could  not  fall  within  the  possession  or  properly 
of  any  one."— Carnd.  in  vita  Elizabeth,  ad  ann.  1580,  p.  m.  328  et  seq. 
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"  Igitur  qiiicquid  Jicat  Titius,  quiequiJ  Mnjvius,  ex  posaessione  jure  na- 
tural! et  gentium  BUspenditDr  dominium,  nisi  pacta  dominium,  citra  pos- 
sesaionem,  defendant,  ut  defendit  jas  eujuaque  civitatia  proprium.(j>J  It 
is  poasihle,  as  is  indeed  apparent  from  this  citation,  that  &  nation  may 
acquire  escluaiye  right  of  navigation  and  Jlshinff  of  the  main  ocean  as 
against  another  nation,  by  virtue  of  the  epeoifio  provisi'ina  of  a  treaty  ; 
for  it  ia  competent  to  a  nation  to  renounce  a  portion  of  ita  liglits ;  and 
there  have  been  inatanees  of  auch  renunciation,  both  in  ancient  and 
modern  times. 

CLXXn.  The  treaty  of  peace,  Justly  called  "famous"  by  Demos- 
theneB(5)  and  Plutareh,{/-)  whereby  the  Athenians  *extorted  from  r-*i  gg-t 
the  Persians  a  pleiJge  that  they  would  not  approach  the  G-reek  i-  J 
sea  within  the  space  of  a  day's  journey  on  horseback,  and  that  no  ship 
of  war  should  sail  between  the  Cjanean  and  Chelidonian  isles ;  the  treat- 
ies whereby  the  Carthaginiana  hound  the  Romans  not  to  navigate  the 
Mediterranean  beyond  a  certain  point,  and  whereby  the  Romans  imposed 
restrictions  of  the  like  kind  upon  the  Illyrians,  and  on  King  Antiochus  ; 
— these  are  memorable  examples  of  the  voluntary  resignation  of  a  nation's 
intrindc  rights. 

So,  in  modern  times,  the  House  of  Anstriafs)  haa  renounced,  in  favour 
both  of  tho  English  and  Dutch,  her  right  to  send  ships  from  the  Belgio 
provinces  to  tho  East  Indies :  and  the  Dutch  attempted  to  interdict 
Spanish  ships,  sailing  to  the  Philippine  Iglinda,  fiom  doubling  the  Cape 
of  G-ood  Hope, 

CLXXIII.  Instances  of  this  kind,  howevei,  are  far  fiom  pioving  that 
the  main  ocean  is  capable  of  becoming  pioperty  "  Pos-^unt  enim  ut 
singuli,"  fGrotius  truly  remarks)  "ita  et  popuh  pactii,  aon  tantnm  de 
jure  quod  proprife  sibi  competit;  sed  et  de  eo  quod  cum  omnibus  homi- 
uibus  commune  habent,  in  gratiam  ejus  cujus  id  mteiest  dccodere."(() 
He  illustrates  this  position,  according  to  his  wont,  by  a  leference  to  the 
Roman  Law.     A  person  sold  his  maritime  faim  with  the  condition  that 


(p)  Bynkershoek,  Opera,  t.  vi,  p.  361. 

narkaii,  Ji\sl^  itaiip^  f^  irXtJp." — Orat.  de  falB^  Legat.,  Demosth. 

(t)  "Tairs  Ti  Ifyti'  oiras  iraiTEluuit  ri|v  yni/iijv  toS  0ttirii,laii,  Sktts  nvMaBai  i-(u  mpi- 
fSeiinii'  elp^iniv  iatt^u,  Iinniv  ji^v  IpijUiy  del  tijs  'EXXijviti);  dslxt'r  SaXitnns,  May  il  KDariiun 
«oI  XcXtiontav  fititpf  rrit  ml  xnXit(fi^*Xy  fi*  TtXtro." — Plutarch,  in  Titft  CimoQ. 

GmtinB,  1.  ii.  c  iU.  3.  15. 

Vattel,  1.  i.  c  sxiii.  s.  284. 

Is)  Ttaitfi  de  Vienne,  16  Mara.  1J31,  Art.  B. 

h)  Groliua,  1.  ii,  0.  iii.  a.  IB. 

Tattel,  1.  i:  c.  iiiii.  s.  284. 

Barbeyrac  remarks  in  a  note  ou  this  passage, — "  Cela  est  vcav ;  maia  rien 
n'empSehe  anssi  que,  quand  ou  fait  des  triites  comme  ceuK  dont  il  e'agit,  on  n'ait 
deaseiu  de  s'asaurer  par  ib,  la  propridt£  3e  quelque  mer,  et  d'objjger  les  autres  i,  la 
recoiiiioltte.  St.  Vitrariua,  daoa  aoa  AbregS  de  notre  Aufenr  (t.  ii.  c.  iii.  s.  13),  pr6- 
tend,  que,  si  celui  qui  fait  un  tel  traite  §toit  deji  roaitre  de  la  met  dont  il  veut  que 
Tautre  s'^loigne,  il  ne  seraiC  paa  n^ccssaire  de  atipulur  uue  telle  clause.  Mais  il 
nc  s'ast  paa  soitvenu  de  ce  qu'il,  fitablit  lui-mfime,  apris  notre  Auteuc  (1.  ii.  o.  xt.,) 
qu'il  y  a  des  trMtSs  qui  ronlent  sur  dcs  choses  dfejl  duea,  m6me  par  le  Droit 
Naturel." 
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l-  ^o  ,  the  purchaser  shonll  not  fiab  for  th  nn  es*to  the  pre  i  ce  of 
L  J  ano  her  mar  t  me  firm  wh  ch  the  selle  retiiDed  n  h  9  poaaes 
e  on  L  pon  th  s  a  e  Ulj.  an  gave  h  s  op  n  on  that  altho  gl  the  sea 
bel  ugel  t  tl  0  c  ass  of  th  ngs  wh  oh  oonll  not  be  subjected  to  a  se  c 
ih.[  )ofthskn!  jet  the  b  na  fidea  of  the  ntract  re^u  red  that  the 
restr  ct  n  should  be  b  ad  ng  ag  ast  the  purchaser  and  th  0  who 
ceede  1  to  h  s     ^h     ind  eatdtes 

The  1  fjht  of  nay  ^at  nn  fi  h  ng  and  the  1  ke  upon  the  open  n 
be  ng  J  ail  r^  fac  Itat  r  ghfa  wl  ch  re  ]^u  re  a  oont  n  ona  eserc  se 
to  ma  nta  n  their  val  d  ty  but  wh  ch  may  oi  miy  not  be  eserc  sed 
accord  ng  to  the  free  w  11  and  pleasu  e  of  those  ent  tied  to  them  can 
neither  be  lost  by  non-  ser  or  £rescr  b  I  agi  nat  no  ac  {\x  red  to  the 
excl  s  on  of  0  !  era  by  hav  ng  been  im  nemor  illy  exer  ed  by  one 
nit  on  nly  No  presumxt  on  can  ir  ae  that  those  who  have  not  h  tharto 
exerc  se  1  s  eh  ghts  h  ve  abindo  ed  tho  nf  en  on  of  eve  do  ng  ao  {  ) 
j.^,g„-,  *CLXXIV.  But  though  no  piesump  on  can  arte,  t  s  tho 
I-  J  opinion  of  Vattel, — who  holds  most  explicitly,  in  more  than  one 
part  of  his  work,  tho  doctrine  which  has  just  been  laid  down — that  such 
non-user  on  tho  part  of  other  nations  may  possibly,  under  ceitain  cir- 
cumstances, become  clothed  ■with  the  character  of  a  tacit  consent  and 
convention,  which  may  found  a  title  in  ono  nation  lo  exercise  such  rights 
to  the  exclusion  of  others,  "  Qu'une  nation  en  possession  de  la  naviga- 
tion et  de  la  peohe  en  certains  parages,  j  pretende  un  droit  excluaif,  et 
d6fcndo  4  d'autres  d'y  prendre  part,  si  celles-ci  obeisaent  d  cette  defense, 
avec  des  marques  auffisantos  d' acquiescement,  ellea  renoncent  tactitement 
k  leur  droit  en  faveur  de  celle-la,  et  lui  en  etabliaacnt  un,  qu'ello  peut 
16gitimement  eoutenir  centre  ellea  dans  la  suite,  surtout  lorsqu'il  est 
confirm e  par  un  long  naage.'Vw) 

CLXXV.  Mr.  Whoatoit  does  not  appear  to  agree  with  the  qualification 
of  the  doctrine  contained  in  the  passage  just  cited ;  but  the  reasoning  of 
Tattel  does  not  seem  to  be  unsound  :  the  case  for  its  application  ia  not 
often  likely  to  occur. 

(u)  Dig.  1.  viii.  t.  iv.  leg.  13. — "  Venditor  fundi  Geroniam  fando  Batriano,  qnem 
retinebat,  legem  dederat,  ne  contra  eum  piseatio  thynnaria  exerceretur.  QnamviB 
mari,  quud  natura  omnibus  putet,  eervitns  imponl  privata  lege  noa  potest,  qoia 

dentium  nut  in  jus  eorum  snccedenUum  per  stipalationis  vel  renditionis  legem 
obligantnr." 

(k)  Vattel,  1.  i.  0.  Tiii.  fl.  95 :  "  Si  les  droits  toucbant  le  commercB  sont  snjets  ^ 
la  prescription." 

Lib.  i.  c,  xxiii.  s.  335-6, 

Pnffendorf,  Jar.  Nut.  et  Gent.  1.  iv,  c.  v.  s.  5. 

Hefftecs,  3.  74;  "Sogar  Bin  uuTordenliliciier  Besitzstanfl,  wenn  er  nicht  ein 
freiwilliges  ZugeatandoisB  auderer  Natiouen  deudkh  erlcennen  laast,  venaag  kein« 
ausaclilieBaliolieii  EefugniaEe  bei  eoiciien  res  mera  fainiltatis  zu  ertlieilea." 

Wlieaton'3  BlementB,  vol.  i.  p.  228  :  "  The  authority  of  Vattel  would  be  fnll  and 
explicit  to  the  same  purpose,  were  it  not  weakened  by  the  oacceBsion,  tbat  though 
the  eseluaiTE  right  of  navigalJon  or  fishery  in  the  sea  cannot  be  claimed  by  one 
nation  on  the  ground  of  immemorial  use,  nor  lost  to  others  by  non-user  on  the 
principle  of  prescription,  yet  it  may  be  thus  established  where  tho  non-viser 
assumes  the  nature  of  a  consent  or  tacit  agreement,  and  thus  becomes  a  title  in 
faiour  of  one  nation  i^iust  another." 

(If)  Vattel,  Le  Droit  dee  Gens,  t.  i.  1.  i.  c.  sxiii.  e.  286. 
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CLXXVI.  In  1790,  May  2o,[x)  Lord  arenville  vindicated  tbe  British 
dominium  over  Nootka  Sound  agaiDst  the  Spaniards.  In  a  message 
laid  before  both  Housea  of  Parliament  it  was  said  that  "  His  Majesty 
has  received  information,  that  two  vessels  belonging  to  His  Majesty's 
suhjocta,  and  navigated  under  the  British  flag;  and  two  others,  of  which 
the  description  is  not  hitherto  sufficiently  ascertained,  have  been  captured 
at  Nootka  Soand,  on  the  north-western  coast  of  America,  by  an  officer 
commanding  two  Spanish  ships  of  war ;  that  tho  cargoes  of  the  British 
vessels  have  bcea  seized,  and  that  tlieir  ofUcers  and  crews  have  been  sent 
as  prisoners  10  a  Spanish  port. 

■  I'  The  capture  of  one  of  these  vessels  had  before  been  *notifled  _ 


by  the  Ambassador  of  His  Oatholio  Majesty,  by  order  of  his 


[•191] 


court,  who,  at  tho  same  time,  desired  that  measures  might  be  taken  for 
preventing  His  Majesty's  subjects  from,  frequeoting  those  coasts  which 
were  alleged  to  have  been  previously  occupied  and  frequented  by  the 
subjects  of  Spain.  Complaints  were  also  mado  of  the  fisheries  carried 
on  by  His  Majesty's  subjects  iri  tbe  seas  adjoining  to  the  Spanish  con- 
tinent, as  being  contrary  to  the  rights  of  the  Crown  of  Spain.  In  eon- 
sequence  of  this  communication,  a  demand  was  immediately  made,  by 
His  Majesty's  order,  for  adequate  satisfaction,  and  for  the  restitation  of 
the  vessel  previous  to  any  other  discussion. 

"  By  the  answer  from  the  Court  of  Spain,  it  appears  that  this  vessel 
and  her  crew  had  been  set  at  liberty  by  the  Viceroy  of  Mexico;  but 
this  is  represented  to  have  been  done  by  him  on  the  supposition  that 
nothing  but  the  ignorance  of  the  rights  of  Spain  encouraged  the  indivi- 
duals of  other  nations  to  come  to  those  coasts  for  the  purpose  of  luahing 
establishments,  or  carrying  on  trade ;  and  in  conformity  to  his  previous 
instruotioQS,  requiring  him  to  show  all  possible  regard  to  tho  British 
nation. 

"  No  satisfaction  is  made  or  offered,  and  a  direct  claim  is  asserted  by  the 
Court  of  Spain  to  the  exclusive  rights  of  sovereignty,  navigation,  and 
commerce  in  the  territories,  coasts,  and  seas  in  that  part  of  tbe  world. 

"  His  Majesty  has  now  directed  his  minister  at  Madrid  to  make  a  tresh 
representation  on  this  subject,  and  to  claim  snob  full  and  adequate 
satisfaction  as  tho  nature  of  the  case  evidently  requires.  And,  under 
these  clrCTi Distances,  His  Majesty,  having  also  received  information  that 
considerable  armaments  aro  carrying  on  in  the  ports  of  Spain,  has  judged 
it  indispensably  necessary  to  give  orders  for  making  such  preparations  as 
may  put  it  in  His  Majesty's  power  to  act  with  vigour  and  effect  in 
support  of  the  honour  of  his  Crown  and  the  interests  of  his  people. 
And  His  Majesty  recommends  it  to  his  faithful  Commons,  on  whose  zeal 
and  public  spirit  he  has  the  most  perfect  reliance,  to  enable  *bim 
to  take  such  measures,  and  to  mate  such  augmentation  of  his  ^ 
forces,  as  may  be  eventually  necessary  for  this  purpose. 

"It  is  His  Majesty's  earnest  wish,  that  the  justice  of  His  Majesty's 
demands  may  ensure,  from  the  wisdom  and  equity  of  His  Catholic 
JIajesty,  the  satisfaction  which  is  so  unquestionably  due  ;  and  that  this 

(z)  Annnal  Register,  vol.  xiiii-,  1150. 
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affair  may  foe  terminated  in  suck  a  manaer  as  to  prevent  any  grounds  of 
misunderstanding  in  future,  and  to  continue  and  confirm  that  harmony 
and  friendship  whick  haa  so  happily  subsisted  between  the  two  Courts, 
and  which  His  Majesty  will  always  endeavour  to  maintain  and  improve, 
by  all  such  means  as  are  consistent  with  ihe  dignity  of  His  Majesty's 
Crown,  and  the  essential  interests  of  his  subjects."  The  dispute  was 
terminated  by  the  Nootka  Sound  Convention,  tho  importance  of  which 
was  much  insisted  upon  in  the  recent  discussions  between  Great  Britain 
and  the  North  American  United  States  relative  to  tho  queation  of  the 
Oregon  boundary. (y) 

CLXXVII.  "Upon  the  17th  of  April,  1824,(z)  a  convention  was  entered 
into  at  St.  Petersburgh,  between  the  United  States  of  America  and 
Russia,  respecting  the  navigation  of  the  Pacific  Ocean,  and  the  forming 
of  settlementis  upon  the  north-western  shores  of  America.  By  this  con- 
vention it  was  agreed  generally,  that  the  subjects  of  both  countries 
might  freely  navigate  the  Pacific,  or  South.  Sea,  occupy  shores  as  yet 
unoccupied,  and  enter  into  commerce  with  the  native  inhabitatants  :  and 
it  was  stipulated  that  for  the  future  it  should  be  unlawful  for  the  subjects 
of  tho  United  States  to  make  any  settlement  on  the  north-west  coast  of 
America,  or  of  the  adjacent  isles,  "  au  nord  du  cincjuanteciuatriSme 
degre  ct  quarante  minutes  de  latitude  septentrionale;"  and  for  any  sub- 
„,Qo-,  jeets  of  Bussia  to  make  any  settlement  *"  aw  md  do  la  memo 
<-  -1  parallel e." (a)  This  convention  therefore  restricts  the  natural 
rights  of  these  two  countries ;  but  it  cannot  extend  beyond  them,  or  hare 
any  effect,  ^e*'  se,  upon  other  countries. 

CLXXVIII.  Denmark[I))  has  not  always  confined  her  pretensions  of 
8  y  to  the  narrow  sea  of  tho  Baltic,  but  has  also  extended  them 

h  J  n  north  sea.(ci  Queen  Elizabeth  complained  in  a  letter  which 
eh     w  to  the  king  of  Denmark,  in  1600,  of  the  manner  in  which 

B  h  sets  were  prevented  from  fishing  in  this  sea,  maintaining  their 
ngh        d    so  as  resting  upon  aa  undoubted  principle  of  law.((/). 


-[n94]  ^CHAPTER     VI. 

narhow  seas,  as  distinguished  from  the  ockan. 

CLXXIS.  Claims  have  been  preferred  by  different  nations  to  the 
exclusive  dominion  over  the  seas  swrraimtMng  their  country;  if  not  to 

(y)  Vide  post.  (z)  Ratified  11th  January,  1825. 

(oj  Martens  et  De  Cussy,  Eeoueil  de  Trail^a,  t.  iii.  p.  659. 

(M  Schlegel,  Staatsrecht  Daoemart.  (c)  Tide  post,  p.  202, 

{a)  "  Regiam  proinde  protectionem  nostram  implorant,  atque  humiliter  suppli- 
cant n6  ab  honeBtiaEiroS  h&c  tivendi  ratione  (coi  jam  iiide  a  primis  annis  assueve- 
rnut)  alti  nempg  maris  piacaljone.  Jure  Gentinm  omnlumqoe  Nationutn  moribus 
libera,  escludiillos  facile  permittamue." — Bjmer,,Fced.,t.  xvi.  p.  395.,  AEegiD&  ad 
Regem  Daniffi ;  super  PlBoatione  in  Alto  Hari  permittenda. 
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every  part  of  such  seas,  to  an  extent  far  beyond  tlie  limits  assigned  in 
the  foregoing  paragraphs. 

This  kind  of  claim  is  distinguished  from  tUe  claim  of  jurisdiction  oTar 
the  0  P(i  i  bj  being  confined  to  what  are  called  the  narrow  or  adjacent 
^  a  th  J  not  being  fit  is  contended),  like  the  ocean,  the  great  highway 
of  the  Bdt  on.  It  is  further  distinguiahed  from  the  case  of  the  S/.raits 
w  hich  J  jst  has  been  discussed,  by  the  fact  of  the  claimants  not  possessing 
the  OjpoBite  shore. 

CLXXX.  This  claim  is  rested  upon  immemorial  usage,  upon  national 
records,  upon  concesaioas  of  other  Slates,  upon  the  language  of  treaties. 
Considering  the  nature  of  the  claim,  and  of  the  subject  over  which  it  ia 
to  be  eiercised,  it  cannot  be  built  securely  upon  a  less  foundation  than 
the  oxprasa  provisions  of  positive  treaty,  and  can  be  valid  only  jigainst 
those  nations  who  have  signed  such  Treaty.  "There  may,  by  legal  poa- 
sibiiity"  (as  Lord  Slowell  says,(a))  "exist  a  peculiar  property  excluding 
the  universal  or  common  use;"  but  the  strongest  presumption  of  law  ia 
adverse  to  any  such  pretension.  The  Portuguese  affected  at  one  time 
to  prevent  any  foreign  vessel  from  navigating  the  African  seas  near  the 
Bissagos  Islands;  and  it  is  known  that  Gfroat  Britain  once  laid  claim  to 
exclusive  rights  of  property  and  *jari3diction,  not  merely  over  ^^^^..^ 
the  British  Channel  extending  from  the  island  of  Quessant  to  the  '-  J 
Fas  de  Calais,  but  over  the  four  seas  which  surroundhercoasl3.(&)  Nor 
was  this  only  while  the  Duchy  of  Normandy  was  held  with  the  British 
dominions;  or  even  while  Calais,  or  the  Pasde  Calais,  belonged  to  Great 
Britain,  a  circumstance  of  considerable  weight  with  respect  to  their  claim. 
Albericus  Q-entilis,  in  one  of  his  Advocationes  HispaDic3e(t)  published 
in  1613,  snpports  these  pretensions.  Queen  Elizabeth  seized  upon  some 
Hanseatic  vessels  lying  at  anchor  off  Lisbon  for  having  passed  through 
the  sea  north  of  .Scotland  without  her  permission. 

CLXXXI.  In  support  of  this  doctrine,  Seldenff?)  wrote  his  celebrated 
Mare  Olausum,  in  which  he  sought  to  establish  two  propositions: — 1, 
That  the  sea  might  be  property;  2.  That  tho  seas  which,  washed  the 
shores  of  Great  Britain  and  Ireland  were  subject  to  her  sovereignty  even 
as  far  as  the  northern  pole. 

The  opinions  of  jurists,  as  well  as  the  practice  of  nations,  have  decided, 
that  this  work  did  not  refute  the  contrary  positions  laid  down  by  Grotiua 
in  bis  Mare  Liberum,  to  whicli  it  purported  to  be  an  answer.  Selden 
dedicated  his  work  to  Charles  I.;  and  so  fully  did  that  monarch  imbibe 
its  principles,  that  in  1619  he  instructed  Oarleton,  the  British  ambas- 
sador, to  complain  to  the  States-General  of  the  Dutch  provinces  of  the 

(a)  The  Twee  Gebroidors,  3  Robinson'g  Ad.  Rep.  333. 

Das  Britanuische  Meer,  Giinther,  vol.  ii,  s.  20,  p.  39. 

(6)  Wheaton'a  Hist,  part  i.  a.  IB,  p.  153,  &o.,  coatains  a  clear  and  valuable 
account. 

U)  Lib.  i.  cap.  Tiii. 

(d)  Joh.  Seldeni,  Mare  Clansam,  siye  de  Dominio  Maria,  lib.  ii.;  "  FHmo,  mare 
OS  jure  nature  Bire  gentinm  homioum  noa  esse  commune,  eed  domLniipriFatisive 
proprletatis  capa:  pariter  ac  tellurem  esse  demons tratar ;  Secunici,  Sereaissimnn 
Mflgnie  BritaiiniEe  Regera  maris  circumfliii  lit  individuEe  atque  perpetute  Imperii 
Bdtannici  appendicis  dominum 

AuGuai,  1854.—12 
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audacity  of  Grotius  la  pulilisliing  bis  Slare  LiberuiUj  and  to  demand  that 
be  sliould  be  punished.  Not  loss  agveeablo  was  tliis  doctrine  to  Ornm.- 
r*iqfin  ""^'^  ^°'^  *^^  repnldican  *parlianient.  Tbey  made  war  upon  the 
L  -I  Dutcii  to  compel  them  to  acknowledge  the  British  empire  over 
these  seas,{e) 

CLSXXir.  The  rights  occasionally  claimed  by  Great  Britain  in  these 
seas  were  chiefly  those  of  esclnsive  fishing,  and  of  exacting  the  homage 
of  salute  from  all  foreign  vesBels.  Bat  it  is  very  remarkable  that  Sir 
LeoHne  Jenkins,  who  was  in  fact  the  cspounder  of  all  international  law 
to  the  government  of  Charles  II.  and  James  II,,  appears  never  to  have 
insisted  upon  these  extravagant  demands,  but  to  have  confined  the  rights 
of  his  country  within  the  just  and  moderate  limits  wtieh  have  been 
already  stated. 

CLXXSIII.  It  is  true  that  the  Dutch  appear  to  haye  occasionally  ad- 
mitted the  exclusive  right  of  fishery,  by  making  payment  and  taking  out 
licenses  to  fish- — payment  and  licenses  which  were  afterwai-ds  suspended 
by  Treaties  between  England  and  the  Burgundian  princes.  It  is  true 
that,  by  the  fourth  Article  of  the  Treaty  of  Westminster,  conclnded  in 
1674,  the  Dutch  conceded  the  homage  of  the  flag  in  the  amplest  manner 
to  the  English.  "It  was  cai>ried"  (says  Sir  W,  Temple,  the  negotiator 
of  the  Treaty)  "to  all  the  height  his  Majesty  could  wish;  and  thereby  a 
claim  of  the  crown,  the  acknowledgment  of  its  dominion  in  the  Nari'ow 
Seas,  allowed  by  treaty  from  the  most  powerful  of  our  neighbours  at  sea, 
which  had  never  yet  been  yielded  to  by  the  weakest  of  them  that  I  re- 
member in  the  whole  course  of  our  pretence;  and  had  served  hitherto 
but  for  an  occasion  of  quarrel,  whenever  wc  or  they  had  a  mind  to  it, 
upon  either  reasons  or  conjectures/'^/) 

r*lS71  *CLXXX1V.  Upon  this  concession,  so  humiliating  to  the 
L  -I  countrymen  of  Rtiyter  and  Van  Tromp,  so  little  to  be  expected 
by  those  who  in  1667  had  demolished  Sheerness  and  set  fire  to  Chatham, 
ByiikerBhoek(^)  ingeniously  remarks,  "Usu  scilicet  maris  et/ntclu  con- 

(e)  Comte  de  Garflen,  TraitS  Diplom.  t.  i.  p.  402. 

(/)  "  Predict!  Ordines  Generaiea  Unitarium  Provinciarum  debite  ex  parte  sua 
agnoBceates  jua  supramemorati  SeresisEinii  Domiai  Magam  BnCanniEe  Re^s,  nt 
Teiiilo  Buo  in  majibus  infra  nominanflishonos  habeatur,  declarabant,  etdeolarant, 
concordsbuntet  concordaut,qtiodquiecuiiqne  naves  autnavigiH  adprEefatas  Unitas 
Provincias  spectaatia,  sire  narea  ballicie,  aive  alite,  e^que  rel  sloguto  vel  in  olassi- 
bua  conjnnotK,  in  ulila  maribus  a  Promontorio  Finis  Terrie  dieto  nsqne  ad  medium 
punctum  terras  wct  Staten  dictte  in  Horwegiit,  qQiboBlihet  navibus  ant  navigiie  ad 
SereiiiasimiimDominumMagnKBritannisa  Begem  spectantibus,  seobviam  dederint, 
sive  iilSB  naves  singal^e  sint,  vel  in  numero  majori,  Bi  majestatis  sus  Britaunicce 
aplnstram  sive  vesillum  Jack  appeilBtum  gerant,  pnedictEe  Cnitarum  Provinciarura 
naves  ant  navigia  Teiillom  Bonm  e  mail  vertice  datraJiect  el  supremum  velMm  de- 
mittent,  eodem  modo  parique  honoris  testimonio,  qno  nllo  naqaam  tempore  aut  in 
Ulo  loco  antehac  usitatum  fait,  Tersns  idlas  Majestatis  bqcb  Britannic^  ant  ante- 
ceSBorum  snorum  naies  ab  nllis  Ordinum  Generalinm  Euarumve  ante' 
navibus." — Traotatus  Paois  inter  Carolum  II.  Begem  Magnie  Britannias  e 
Generales  f<Ederati  Bel^i,  1674,  Art.  4. 

Bjnkershoeli,  Qn^st.  J.  P.  1.  ii.  c.  xxi. 

Temple's  Memoirs,  ii.  p.  250. 

Hnme,  vol.  vi.  c.  lii. 

Wheaton'B  Hist.  pp.  165-6. 

[g)  QuiBBt.  1.  P.  lib.  i.  cap.  xsi. 
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tenti  Ordine't,  alwium  imbitioni,  sibi  noQ  damnosae,  baud  diifioulter 
cedunt."  And  m  his  Tiiatise  De  Dominio  Maria,  published  in  1702, 
and  before  the  work  fiom  mhioh  the  extraot  just  cited  is  taken,  he  ob- 
serves, on  tills  Aiticle  ot  (he  Tieaty,— "Sed  quod  ita  aooipiendum  est, 
ut  omnea  pactiones  qu  is,  lit  hello  abstineatur,  pasciacimnr,  nempe  Anglis 
id  competere,  quia  la  id  convemt,  per  so  enim  nibil  in  eo  mari  habeot, 
prsecipunm.  Porro  ut  ltd  hoc  atoepi  velim,  ut  no  crcdamua  Belgas  eo 
ipso  Anglis  eoncessHse  illma  mans  dominium,  nam  aliad  est  se  subditum 
profiteri,  aliud  mnjestatem  alii-ujus  popnli  comiter  oonservare,  (at  hieo 
esplicat  Proculus  in  Dig  xlix  t  15,  7,  de  Oaptiv.  et  Postlim.)  fit  hoo, 
ut  intel  ligamua  alteram  populum  saperiorem  esse,  non  ut  intelligamus, 
alterum  non  esse  liberam."(A) 

CLXXXV.  France,  however,  as  Mr.  Wheaton  observes,  never  formally 
acknowledged  tho  British  pretension.  Louis  SIV.  published  an  ordi- 
nance on  the  15  th  of  April,  1689,  not  *onIy  forbidding  his  naval  r^ino-i 
officers  from  saluting  the  vessels  of  other  princes  bearing  a  flag  L  J 
of  equal  rank,  but,  on  the  contrary,  enjoining  them  to  require  the  salute 
from  foreign  vessels  in  such  a  case,  and  to  compel  them  by  force,  in 
whatever  seas  and  on  whatever  coasts  they  might  be  fouud.  This  ordi- 
nance was  plainly  levelled  at  England.  Accordingly,  in  the  manifesto 
published  by  William  III.  on  the  27th  of  May,  1G89,  he  alleged  this 
insult  to  the  British  flag  as  one  of  the  moiaves  for  declaring  war  against 
France.(i) 

CLXXXVI.  In  another  part  of  his  very  able  Treatise,  Bynkcrshoek 
clearly  and  irreiragably  lays  down  the  principles  of  law  applicable  to  tho 
occupation  of  the  sea: — "Totum,  qaSi  patet,  mare  non  minus  jure  natu- 
ral! cedebat  occupanti,  quam  terra  qusevis,  aut  terrfe  mare  proximum. 
Sed  difScilior  occupatio,  difficillima  poasessio;  utraque  tamen  uecessaria 
ad  asserendum  dominium,  jure  videlicet  gentium,  ad  quod  ea  disputatio 
unice  esigenda  est.  Nam  ex  lis,  quse  Cap.  1.  enarravimus,  certum  est 
oonsequi,  dominium  maris  prima  ab  origine  non  fniase  qu?esitum  nisi 
occupatione,  hoc  est,  navigatione  eo  animo  instttuta,  ut  qui  libera  per 
vacuum  ponit  vestigia  princeps,  ejus,  quod  navigat,  maris  esse  veiit 
dominus;  certum  est  et  porro  consequi,  non  aliter  id  dominium  retinere, 
qiiam  possessione  perpetua,  boa  eat,  navigatione,  quse  perpotuo  esercetur 
ad  custodiam  maris,  si  exterum  est,  habendam:  ea  namque  remiat-fi,  re- 
mittitur dominium,  et  redit  mare  in  causam  pristinam,  atque  ita  rursua 
occnpanti  primum  eedit."(jfc) 

GLXXXVII.  Thus  the  opinion  of  Sir  Leoline  Jenkins  *and  |-»iq(,-i 
Bynkershoek  are  in  harmony  upon  this  question;  and  in  spite  of  L        J 

(S)  De  Dominio  Maria,  cap.  v. 

(i)  Valin,  ComtaentMre  aur  rOcdonnance  de  la  Marine,  lir,  v,  tit.  l,p.  689 :  De 
la  LiberfS  de  In  PSche  ;  "  Que  le  droit  de  paTilloo,  qui  appactient  b.  la  oouronne 
d'Angleterre,  e.  ^\&  dispute  par  son  ordre  (da  Louis  XIV.)  ;  ce  qui  tende  h,  !a  Tlola- 
tiou  de  nofre  souTerainetfi  sur  la,  mer,  iaqaelle  a  6U  m^ntoaaB  de  tout  temps  par 
nos  pr^dfecesseurs,  et  que  nous  sommes  aaaai  rSaolus  de  mainteuir  pour  rhonaour 
de  notre  coaronae  et  de  la  nation  Angloise." 

Wheaton's  History,  pp.  165-8. 

{k)  Bjnkershoek,  De  Dorainio  Majis,  cap.  iU.  pp.  365-6. 
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the  proclamation  of  William  IIT.  it  does  not  appear  that  Groat  Britain 
has  ever  again  insisted  upon  any  other  limits  to  her  or  to  other  nations. 
This  right,  however,  was  alluded  to  by  Lord  Stowell  in  his  judgment 
in  The  Maria.(i)  a  Swedish  vessel  sailing  under  convoy  of  an  armed  ship 
condemned  for  resisting  the  belligerents'  visitation  and  search :  "  It  might 
likewise"  (he  observes)  be  improper  for  me  to  pass  entirely  without 
notice,  as  another  preliminary  obaprvition  ^though  without  weaning  to 
lay  any  particular  atreis  npou  it),  that  the  transaction  in  question  took 
place  ia  the  Sriliah  Channel  clo?e  upon  the  British  coast,  a  station  over 
which  the  Crown  of  Enghnd  has,  from  pretly  remote  antiquity,  always 
asserted  something  of  that  special  inrisdiction  which  the  sovereigns  of 
other  countries  have  chimed  and  e-ieiciied  over  certain  parts  of  the  seas 
adjoining  to  their  coasts." 


[*200]  *CHAPTEE     VII. 

NAKROW   SEAS — STRAITS. 

CLXXXVIII.  With  respect  to  Straits  (ditroiu  de  mer,  Meerenge, 
freta),  where  there  is,  as  Grotius  says  in  the  passage  already  cited,  suj>ra 
et  infra /return,  both  the  shores  of  which  belong  to  one  nation,  these 
may  be  subject  to  the  proprietary  rights  of  that  nation.  Or  if  the  shores 
belong  to  several  nations,  then,  according  to  Puffendorf,(a)  the  dominion 

(l)  1  Kob.  Ad,  Rep.  p.  362. 

(a)  Lib.  IT.  c.  V.  a.  7.  ;  "  Aqaandi  ergo  et  ievandi  usua  ncc  magci  est,  hob  nisi 
littorum  accolis  patet,  et  recera  inesbaustna  est.  Ineervit  quoqne  aqaa  maiina 
salt  exooquendo ;  ted  quo  nsn  aecote  littorum  dnntaxat  gaudent.  Inesliaustum 
qnoque  et  innoiire  utilitfttia  est  mfire  qnantum  ad  iiavieatloQem.  (Tid.  I.  xsiii.  s. 
I,  D.  de  ServLt.  pried,  ruat.)  Verum  aunt  pester  bos  ftlii  qnoque  naus  raaris,  qui 
partim  non  penitns  sunt  inexbausti ;  partim  populo  maris  accols  occasioneu  daimnl 
prrehere  posaunt,  ut  ex  re  ipsiua  non  eit,  omnea  maria  partea  cnivia  promiscue  patere, 
Prioris  generis  est  piscatio,  et  collectio  rernm  in  mari  nascentinm.  Ftscatjo  elsi 
in  mari  fere  sit  uberior,  quam  in  flnmiuibus  aut  lacabns:  patet  tamen  ex  parte 
earn  esbaiiriri  posse,  et  acoolis  maris  maligniorem  fieri,  si  omnes  promiscue  gsntes 
propter  littora  allcujus  regionia  velint  pisoari ;  prieaertim  cum  frequenter  certum 
piacis,  aut  rei  pretiosffi  genus,  pnta,  tnargaritte,  oorallia,  saccinnm,  in  uno  tantum 
maTis  loco,  eoque  noa  valde  spatioso  inreniantur.  Hie  nihil  obatat,  quo  minna 
felicitatem  littoria  aut  vieini  maris  ipaorum  accole  potlas,  quam  remotiores  sibi 
propriamqueautaaaerere;  quibue  cteterinon  wagis jure  iraeci  aatinvidere  posaunt, 
quam  quod  (JOB  omnis  fert  omnia  teUus ;  India  miilit  ebur,  molles  awa  (feuro  Sabtei. 
Bs  posteriori  genereest,  quod  mareregionibnsmaritimis  vicem  munimenti  priebet." 
And  at  the  close  of  a.  viii.  he  obaerves — "Ex  hiece  patet,  hodie  poet  rem  navalem 
ad  snmmnm  perductam  faetigium  pnesumi,  quBmvia  popalum  macitimum,  et  cuL 
nlluB  navigaadi  usus,  esse  dominum  maria,  littoribua  snis  pr^teasi  quouaque  illud 
munimetiti  rationetn  habere  censetur  ;  imprimis  autem  portuum,  aat  ubl  alios 
commoda  in  terram  exsceosio  fieri  potest.  (Bodinua  deBep.  I.i.  c  ult.  Baldifide 
aaserit  j  j'uTe  gaodammodo  praidpum  omntum  maris  accolamm  eommtmi  recepium  eese, 
vt  sacaginta  miilimibas  &  litlore  Faiiieeps  legem  ad  liUits  acce-dentibm  diceie  possii.) 
"Sinua  luoqvie  maris  regulariter  pertinere  ad  eum  populum,  cujus  terria  iate  am- 
bitnr ;  neque  minus  freta.  Qnod  si  antem  diTerai  populi  fretam,  aut  ainum  aceo- 
lant,  eotnto  imperia  pro  latitudine  terrarum  ad  medium  usqae  ejnsdem  partinere 
iatelligentur ;  nisi  vel  per  conventionem  iodiviaim  id  imperium  contra  exteras  ex- 
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13  *'distnbutedamong3tthem,  upon  the  same  principle  as  it  would  i-^oftn 
be  among  tlie  several  proprietors  of  the  banks  of  a  river :  "  eorem.  1-  J 
zmpeiia,  pro  latitudine  terrwntm,  ad  medium  nsque  e/usdem  pertinere 
nlellijentur  " 

The  exclusive  right  of  the  Britisli  Growa  to  the  Bristol  channel,  to 
tlie  channil  betweeu  Ireland  and  Great  Britain  (Mare  hihemicam,  Canal 
le  'iamt  George,'^  and  the  channel  between  Scotland  and  Ireland  is  uncon- 
feoted  Pietty  much  in  the  same  catagory  are  the  three  straits,  forming 
the  entrance  to  the  Baltic,  the  Great  and  die  Little  Belt,  and  the  Sonnd, 
which  belongs  to  the  Crowa  of  Denmark  ;(i)  the  straits  of  Messina  {ii 
Faro  di  Messina,  /return  Sicvlum),  belonging  to  the  kingdom  of  the 
Two  Scicilies :  the  straits  leading  to  the  Black  Sea,  the  Dardanelles  and 
Hellespont;  the  Thra«ian  Bosphorus,  belonging  to  the  Turkish  empire.(c) 
To  narrow  seas  which  flow  between  separate  portions  of  the  same  king- 
dom, like  the  Danish  and  Turkish  straits,  or  to  other  seas  coaimoa  to  all 
nations,  like  the  straits  of  Messina,  and  perhaps  the  St.  George's  Ohan- 
nel,  the  doctrine  of  innocent  *«se  is,  aeoording  to  Vattel,  strictly  ri^nnn-i 
applicable.  (iZ )  How  far  this  doctrine  is  sound  to  the  extent  to  f-  J 
which  it  is  carried  by  this  jurist  haa  been  already  considered  in  tke  mat- 
ter of  Riven. 

In  1602,  Queen  Elizabeth  sent  a  specia!  embassy  to  Denmark,  having 
for  its  object  the  general  adjastment  of  the  relations  between  the  two 
countries. 

ercere,  ipeos  outem  promiscue  inter  ee  isto  Eeqnore  uti  placuerit ;  vel  alicai  soli  in 
totum  istum  sioani,  aut  fretum  sit  domininm  qusesitum  ex  pacto,  reliqaorum  oon- 
cessioae  taciti,  jure  victoria,  aut  qnia  ia  prior  ad  id  mare  eedes  fixerat,  idqnQ 
atatim  totam  occapavecat,  et  contra  adverei  littoria  accolam.  aotua  imperii  eseroue- 
rat.  Qua  casn  tatnen  nihilominus  reliqui  sinus  aut  fretl  accois  eiiorum  qaisque 
portuam,  tractasquelittoraliadoinini  esse intelligentur." — Puffendopf,  De  JureNat. 
et  Gent.  1.  iv.  c.  v.  s.  8. 

ii)  Schlegel,  Staatsrecht  Dftneraarlc,  p.  359. 

(c)  Martens, !.  ii.  o.  i.  s.41.,  Des  Mera  adjaeentea, 

Grotiua,  1.  ii.  c.  iii.  a.  13.  3 ;  "  Videtur  antem  imperium  in  maris  portionem  eaSom 
i^tione  aoqniri  qua  imperia  alia,  id  est,  nt  supra  diilmns,  ratione  personarum  et 
latione  t«mtorii.  Batione  personarum,  ut  si  clasaia ,  qui  maritimua  est  exercitua, 
altquo  in  loco  mans  se  habeat :  ratione  territarii  quatenua  ex  territ  cogi  possunt 
qni  in  proximo  marts  parte  veraantur,  nee  minus  quam  si  in  ips^  terr^  reperi- 
rentur." 

Wheaton'a  Hist.  pp.  6T7,  583,  B85,  B8T. 

(d)  Tattel,  Dee  D^troita  en  partioulier,  1.  i.  c.  xiiii.  n.  292 :  "  11  faut  remarquer 
en  particulter,  fk  I'ggard  dea  d^troits,  que  quand  ils  serrent  fi  la  cotnmunicatioa  da 
deux  mers  doutla  naTigationest  commune  atoutes  les  natians,  ou  ilplusieurs,  cells 
qui  poeside  le  d^tcoit  ne  peat  j  refuser  passage  aux  autcea,  poncvit  que  ce  passage 
soit  innocent  et  sans  danger  pour  elle.  En  le  refuaatit  sans  juste  raison,  elle  pri- 
Terait  oette  nation  d'un  advant^e  qui  leur  eat  aoeordfi  par  la  nature ;  et  encore 
un  coup,  le  droit  d'un  tel  passage  est  on  reste  dela  comra union  primitive.  Sanle- 
ment  le  soin  de  sa  propco  sfiretS  autorise  le  maJtre  du  dfitcoit  a  user  da  eertainea 
precautions,  h.  exiger  desformalit^s,  ^tablies  d'ordinaireparla  coutume  des  naUons. 
II  est  encore  fondS  k  lever  un  droit  modiqne  stir  lea  vaisseanx  qui  passent,  soit 
pouc  l'inooininodit4  qu'ila  Ini  causent  en  I'obligeant  d'Stre  aur  aes  gardes',  soit  pour 
la  aiiret^  qu'il  leur  procure  en  les  prot^geaut  contre  leura  enoemis,  en  §loignatit  lea 
pirates,  et  ea  Be  chargeant  d'entretenir  des  fanaui,  dea  bailisaa  et  autres  choses 
n^ceaa^res  au  aalut  des  narigateurs.  C'est  ainsi  que  le  roi  de  Di^nemarck  exige 
un  p6age  au  dfitroit  du  Simd.  Pareils  droits  doivect  6tre  fondea  aur  lea  mflmes 
rwaons  et  eoumis  aus  mSmes  tSglsa  que  les  p6age3  itahlia  aur  tecre,  on  but  una 
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In  tho  instructions  given  to  h     mb  !i   p        p 

tional  Law,  witt  respect  to  th  d 

laid  down  with  the  perspicuity      dp  w      h 

from  the  learning  and  ability,  b    h         hi  h       d 

lora  :— 

"And  you  shall  further  d  h       h    L  N  W    h 

of  fishing  in  the  sea  cverywher  p 

princes  in  amitie  for  traffique  g     '^     g  ™P 

that  if  OTir  men  ho  barred  thei  h      d  h    by     m  W 

acknowledge  none  of  that  nature ;  bnt  rather,  of  conformity  with  the 
Lawe  of  Nations  in  these  respects,  as  declaring  the  same  for  the  remov- 
ing of  all  elayme  and  doubt ;  so  that  it  is  manifest,  by  denying  of  this 
Fishing,  and  much  more,  for  spoyling  our  Bubjccts  for  this  respect,  we 
r*20^n  ^^^^  ^^'^  injured  *against  the  Lawe  of  Nations,  expresslie 
L  J  declared  by  contract,  as  in  the  aforesaid  Treaties,  and  the  SUng's 
own  letters  of  '85. 

"And  for  the  asking  of  license,  if  our  predecessors  yielded  thereunto, 
it  was  more  than  by  Lawe  of  Nations  was  due ; — yielded,  perhaps,  upon 
some  special  consideration,  yet,  growing  out  of  use,  it  remained  due  by 
the  Lawe  of  Nations,  what  was  otherwise  due  before  all  contract;,  where- 
fore by  omitting  license,  it  cannot  be  concluded,  in  any  case,  that  the 
right  of  Fishing,  due  by  the  Lawe  of  Nations,  faileth ;  but  rather,  that 
the  omitting  to  require  License  might  be  oontrarie  to  contract,  yf  any 
such  had  been  in  force. 

"  Sometime,  in  speech,  Denmark  elaymeth  propertie  in  that  Sea,  as 
Jying  between  Norway  and  Mand, — both  sides  in  the  dominions  of  oure 
loving  brother  the  Irnig;  supposing  thereby  that  for  the  propertie  of  a 
whole  sea,  it  is  sufficient  to  have  the  bants  on  both  sides,  as  in  rivers. 
W hereunto  you  may  answere,  that  though  propertie  of  sea,  in  some  small 
distance  from  the  coast,  maie  yeild  some  oversight  and  jurisdiction,  yet 
use  not  prmces  to  foibid  passage  oi  fishing,  as  is  well  seen  in  our  Seas 
of  England  and  Ireland,  and  in  the  Alritticke  Sea  of  the  Venetians, 
where  we  in  onrs,  and  they  m  theus,  have  propertie  of  command;  and 
yet  neithei  we  in  our?  nor,  they  in  thens,  ofter  to  forbid  fishing,  much 
lesse  passige  to  ships  of  meichandize  the  which,  bj  Lawe  of  Nations, 
cannot  be  forbidden  oidmaiilie,  neither  is  it  to  be  allowed  that  propertie 
of  sea  in  whatsoever  distance  is  consequent  to  the  banks,  asit  hapneth  in 
small  rivers.  For  then,  by  liko  reason,  the  half  of  every  sea  should  be 
appropriated  to  the  nest  bank,  as  it  hapneth  in  small  rivers  where  the 
banks  are  proper  to  divers  men;  whereby  it  would  follow  that  noe  sea 
were  common,  the  banks  on  every  side  being  in  the  propertie  of  one  or 
other ;  wherefore  there  remaineth  no  colour  that  Denmarke  may  claim 
any  propertie,  in  those  seas,  to  forbid  passage  or  fishing  therein. 
r*9nd.l  *"  ^'"*  ^'^y  therefore  declare  that  wo  cannot  with  our  dignitie, 
L  -I  yeld  that  our  subjects  be  absolutelie  (orbiddeu  those  seas,  ports, 
or  coasts,  for  the  use  of  fishing  negotiation  and  safetie;  neither  did  we 
over  yeld  anic  such  right  to  Spaine  and  Purtugall,  for  the  Indian  Seas 
or  Havens  ;  yet  yf  our  good  brother  the  king,  upon  speciall  reason,  maie 
desire  that  we  yeld  to  some  renumge  of  license,  or  that  some  speciall 
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place,  upon  Kome  speciall  ooeaaion,  be  rosorved  to  his  particular  use,  in 
your  discretion,  for  amitie  aako,  jou  may  yield  thereunto ;  but  then  to 
define  the  manner  of  seking  license,  in  saoh  sort  as  it  he  not  pre- 
judicial! to  our  subjects,  nov  to  the  effect  of  some  eufftcient  fishing,  and 
to  be  rather  caried  in  the  subject's  name,  than  in  ours,  or  the  king's."(e) 

OLXXXIS.  Tbe  alliances  contracted  between  the  Uiiited  Provinces 
of  the  Netherlands  with  the  city  of  Liihcck  in  1613,  with  Sweden  in 
1614  and  1640,  and  with  the  Hanseatic  towns  in  1615  and  1616, 
were  all  directed  against  the  extraordinary  pretensions  of  the  Danish 
Crown. 

But  in  more  modern  times  these  pretentions,  though  extravagant 
enough,  have  been  limited  to  the  right  of  cscluding  foreigners,  not  only 
from  all  commerce  with  Iceland  and  the  Danish  portion  of  Greenland, 
but  from  fishing  within  fifteen  miles  of  the  coast  of  Iceland. 

The  first  ordinance  of  the  hind  was  put  forth  by  Denmark  on  the  1 6th 
of  April,  1636,  and  pointed  at  Great  Britain ;  in  1632,  it  was  renewed 
and  confirmed;  ag^n  on  the  30th  of  May,  1691 ;  again  on  the  3rd  of 
May,  1723  ;  and  again  on  the  1st  of  April,  1776. 

With  respect  to  Greenland,  tho  first  prohibition  to  fish  appears  to 
have  been  issued  on  the  16th  of  February,  1691.  This  was  pointed 
against  the  Hanseatic  towns.  By  a  Treaty  concluded  on  the  16th  of 
August,  1692,  the  city  of  Hamburg  obtained  the  right  of  navigation 
and  fishing  in  Davis's  Straits, 

By  Royal  Edicts  in  1751,  in  1758,  and  in  1776,  the  *com-  [-*2051 
merce  of  unprivileged  foreigners  with  Greenland  was  strictly  *-  -I 
forbidden. 

CXO.  In  these  prohibitions  there  was  no  violation  of  the  strict  law, 
however  they  might  ofiend  the  usual  comity  of  nations.  But  the  valid 
ity  of  the  prohibition  to  fish  within  fifteen  Gorm.iin  miles  of  the  shore  of 
Greenland  and  Iceland  was  strictly  denied  by  England  and  Holland,  who 
adhered  to  the  usual  limit  of  cannon-shot  from  the  shore. 

CXGI.  In  the  year  1740,  a  Danish  man-of-war  seized  upon  several 
Dutch  vessels,  alleged  to  be  found  navigating  and  fishing  within  the  for- 
bidden limits.  They  were  taten  to  Copenhagen,  tried  and  condemned  in 
the  Court  of  Admiralty  of  that  capital.  This  act  led  to  a  vehement  re- 
monstrance on  the  part  of  the  Dutch. (/) 

The  States-General,  in  a  Resolution  of  the  17th  April,  1741,  laid 
down  three  distinct  propositions,  of  which  the  substance  was, — 

1.  That  the  sea  was  free;  and  that  it  was  competent  to  every  one  to 
fish  in  it  in  a  proper  manner,  "paurvu  qu'il  ne /asse  pas  d'une  inaniere 
indue,"  which  they  maintained  could  not  be  predicated  of  fishing  within 
four  German  mUes  of  the  coast,  inasmuch  as  Denmark  might  make  such 
a  Municipal  prohibition  binding  on  her  own  subjects,  but  could  liot  con- 
vert it  into  an  International  obligation. 

2.  That  this  right  was  fortified,  in  the  case  of  Holland,  by  several 
Treaties  with  Denmark. 
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3.  That  thoj  were  in  possession,  aud  iiad  loDg  teen  so,  of  the  right  in 
c[  nest  ion. 

The  Danish  Groveninient  denied  all  these  positions,  with  reference  to 
the  particular  sea. 

1.  "  Les  rois  de  Danemark,"  they  said  "Norrfege,  &e.,  out  jooidepnis 
tin  temps  immeinorial  des  pleina  effets  d'nne  juste  possession  dans  la  mer 
du  Nord.('(;J  That,  possessing  this  "domination  Juste  et  immimoriale" 
r*9nfiT  y  were,  *on  the  authority  of  Grotius,  entitled  to  the  exclnsiye 
1-        J  fishery. (AJ 

2.  They  went  at  length  into  the  alleged  Treaties,  and  drew  from  them 
a  contrary  inference. 

3.  They  denied  the  possession  of  the  right  fcy  the  Dutch;  alleging 
that  clandestine  acts,  punished  aa  soon  as  discovered,  could  not  be  con- 
Btrucd  as  posseaaion ;  and  that  none  othera  could  be  shown. 

The  dispute  came  to  no  legal  termination.  The  crews  of  the  seized 
ships  were  ^ven  up,  but  neither  the  ships  nor  their  cargoes.  In  1748 
the  Dutch  sent  ships  of  war  to  protect  their  merchantmen.  Denmark 
threatened  to  make  war,  but  did  not. 

CXCII.  In  1776  the  strict  provisions  of  the  Danish  Government,  for 
prohibiting  all  foreign  nations  from  carrying  on  any  commerce  with 
Greenland,  gave  rise  to  disputes  between  Denmark  and  Great  Britain, 
and  between  Denmark  and  Holland,  with  respect  to  the  seizure  of  an 
English  brigandine  and  two  Dutch  vessels  for  alleged  violation  of  these 
provisions,  and  their  condemnation  in  the  Danish  Court  of  Admiralty. 
In  both  cases  the  vessels  were,  at  the  application  of  their  respective 
Governments,  restored;  but  all  claims  for  compensation  by  way  of  dam- 
age were  steadily  refused,  as  it  was  said  that  the  vessels  had  been  legally 
condemned  by  a  proper  tribunal. (i)  The  Dutch  on  this  occasion  pro- 
d  *against  the  Danish  pretensions  with  respect  to  DavJs's 
'  Straits  and  the  Greenland  fisheries. (i) 


[•207] 


(g)  Ibid.  1. 1.  p.  392.  {k)  Martens,  Caus.  Wltbr.  t.  i.  pp.  393-4. 

(i)  Estract  from  letter  of  Danisli  GoYernment  to  the  Britisii  Minister  at  Copen- 
hagen :— 

"  R^ponse  dn  Oomte  da  Bernstorff  J,  la  note  prfc^dente,  dn  10  Oclobre,  177(5." — 
"  On  a  i'honneur  de  rSpondre  h.  la  note  remise  par  M.  de  LaTal  en  date  du  7  Octo- 
bre,  177f1,  qne  la  demande  dn  d^dommagement  du  S.  Eidder,  menant  le  raisseaa 
le  Windsor,  pouvajt  avoir  lieu,  tant  c[u'il  €tait  douteui  si  sa  Eaisie  fitait  legale,  on 
si  die  ne  I'^tait  pae ;  mais  qu'elte  n'est  plus  admissible  selon  la  natnre  de  la  cbose 
et  les  usages  g^n^mlement  regos  de  toates  les  puiaeances  de  I'Europe,  d£s  qu'ane 
sentence  a  iiA  proaonc6e  par  un  tcibnnal  competent  h,  decider  oe  point,  et  dfes  qu'an 
vaisseau  a.  €i4i  l^galement  condamn^  et  d^dar^  confiscable  avec  sa  cargaison.  S. 
M.  est  sure  d'aToir  donnfi  la  prenve  la  moins  6qnivoque  et  la  moins  ordinaire  de 
Bon  amitiS  pour  S.  M.  Britanniqne,  en  arrfetant  I'eslonljon  et  I'effet  d'an  arrSt 
donnS  on  faveur  de  la  compagnie  de  Groealaade." — Martens  Caua.  Ceisbc,  t.  ii. 
pp.  131-2. 

(S)  Extract  from  t!ie  Dntcli  Minister  at  Copenhagen  to  Danish  Government: — 

"Mais  comma  vMtablemeat  cette  affaiie  est  d'une  importance  g6nSrale  pour 
toutee  les  puissances  int^iess^es  danslapScbe  de  Groenlande  etdu  d^troitde  Davis, 
LL.  HH.  PP.  sa  verraient  obligees  d'en  faice  un©  cause  commune  aveo  sea  puis- 
sanoeB,  et  de  d^fendre  et  protlger  le  droit  indisputable  de  toutes  les  nations  de 
ponvoir  navigner  et  pEcIier  librement  par  toutes  !es  mers  ortvectea,  les  dStcoits,  et 
leg  payee,  et  en  particnlier  celui  de  leurs  snjets,  qui  de  temps  immtoorial  out  6t6 
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CXCIII.  Great  Britain  has  never  been  remiss  in  maintaining  the 
rigLts  of  her  fisheries.  The  Newfoucdknd  fisheries  were  the  subject  of 
careful  pvoyisions  in  the  Treaties  of  Utrecht  and  Paris,  1763  ;[?)  and 
were  in  1818  regulated  by  a  Convention  between  Great  Britain  and  the 
United  States  of  North  Ameriea,(ire) 

CXOIV.  The  language  of  the  Article  of  the  Oonvention  was,  that 
"  Whereas  differences  have  arisen  respecting  the  liberty  claimed  by  the 
United  States,  for  the  inhabitants  thereof  to  take,  dry,  and  cure  fish  on 
certain  coasts,  bays,  harboursj' and  creeks  of  his  Britannio  Majesty's 
dominions  in  America,  it  is  agreed  between  the  high  coatraoting  parties, 
that  the  inhabitants  of  the  said  United  States  shall  *have  for  r^oosi 
ever,  in  common  with  the  subjects  of  his  Britannio  Majesty,  the  <-  J 
liberty  to  take  fish  of  every  kind  on  that  part  of  the  sonthera  coast  of 
Newfouadland  wbieh  extends  from  Cape  Bay  to  the  Ramean  Islands,  on 
the  Western  and  Northern  Coasts  of  the  said  Newfoundland,  from  the 
said  Cape  Kay  to  the  Qairpon  Islands,  on  the  shores  o£  the  Magdalen 
Islands,  and  also  on  the  coasts,  bays,  barbours,  and  creeks,  from  Mount 
Joly,  on  the  southern  coast  of  the  Labrador,  to  and  through  the  Straits 
of  Bella  Isle,  and  thence  northwardly  indefinitely  alone  the  coast  without 
prejudice,  however,  to  any  of  the  exolus  ght      f  th    Hud    u     By 

Company;  and  that  the  American  fisherm  n    h  11    1      h        1  b    ty  f 
ever  to  dry  and  cure  fish  in  any  of  th  ttl  d  t  y     1     b  1 

creeks  of  the  southers  part  of  the  Coast    f  N  wf      dl     1  h         b 
described,  and  off  the  Coast  of  Labrado      b  t  th       m 

any  portion  thereof,  shall  be  settled,  it  sh  11  t  1  1  wt  i  f  th  d 
fishermen  to  dry  or  cure  fish  at  such  port    a  ttl  1  w  th     t  p         us 

agreement  for  such  purpose  with  the  inh  b  t  uts  p    p     t  p  ss 

sors  of  the  ground. 

"  And  the  United  States  hereby  renoa       f  ny  1  b    ty  h     t 

fore  enjoyed  or  claimed  by  the  inhabitant    th       ftotkdy         u 
fi^h  oa  or  within  three  marine  miles  of      y    f  th  t     b  y  k 

or  harbours  of  his  Britannio  Majesty's  dominions  in  Amerioa  not  included 
within  the  above-mentioned  limits.  Provided,  however,  that  the  Ameri- 
can fishermen  shall  be  admitted  to  enter  such  bays  or  harbours  for  the 
purpose  of  shelter  and  of  repairing  damages  therein,  of  purchasing  wood, 
and  of  obtaining  water,  and  for  no  other  purpose  whatever.  But  they 
shall  bo  under  such  restrictions  as  may  be  necessary  to  prevent  their 

enpoBsessIon  d'uBurde  ce  flroit  Bur  les  c6tea  de  Groenlande,  daas  Is  detioit  de  Davis, 
et  nomm^ment  aussi  dans  la  pay©  de  Digco." — Ibid.  pp.  139-40.   , 

See,  too,  disputes  between  England,  Denmark,  and  Holland,  IIIG  ;  as  to  the 
Iceland  fiEherieH,  1790,  between  Denmark  and  Holland,  lb.  t  i. ;  as  to  Finlsnfl, 
Hufftera,  140,  n.  3 ;  Ortolan,  Dlpl.  de  la  Mer,  i.  170  ;  as  to  the  Zuyder  Doe,  Tho 
Twee  Getrcedera  (Lord  Stowell),  3  Robinson's  Adm.  Rep.  ]i.  339. 

(l)  Koch,  Hist,  dea  Tr.  i.  209,  362. 

Ai-t  13  of  the  Treaty  of  Utreolit. 

Art.  B  of  tlie  Treaty  of  Paris. 

(m)  The  line  of  demarcation  between  the  rights  of  Sailing  of  English  and  French 
subjects  in  the  British  Channel  waa  elaborately  defined  by  the  I'tccnt  Treaty  of  Sd 
August,  1839,— De  Martens  et  de  0.  it.  601. 

De  Martens  et  da  0.  iii.  391. 
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tailing,  drying,  or  cttting  fisli  therein,  or  in  any  otlier  manner  whatever 
abusiag  the  privileges  liereby  reserved  them.'Yw") 

r»9mi  *CXCV.  It  appears  that  these  provisions  had  not  been  strictly 
L  J  ohserved  hy  the  auhjecta  of  the  United  States,  and  ttat  in  1849 
eomplainta  were  made  hy  the  Canadian  coloaists  to  the  British  Crown, 
who  toot  the  opinion  of  the  Law  officers  as  to  the  true  construction  of 
the  Article.  This  opinion  was,  that,  "by  the  terms  of  the  convention, 
American  citizens  were  exoluded  from  any  right  of  fishing  within  three 
miles  from  the  coast  of  British  America,  and  that  the  preaerihed  distaace 
of  three  miles  ia  to  be  measured  from  the  headlands,  or  extreme  points 
of  land,  next  the  sea  or  the  coast,  or  of  the  entrance  of  bajra  or  indents 
of  the  coast,  and  that  consequently  no  right  exists  on  the  part  of  Ameri- 
can cifizena  to  enter  the  bays  of  Nova  Scotia  there  to  lite  fish,  although 
thflhgb     gwth     tl     bymyl  g      t     d  stance  than  three 

mlfmthh  fthbj        w  fpn  that  the  term 

1     dl     d  d      th    a      tj  t        p        th    p    t    f  the  land  we  have 

If  dull       th       t  f  th     b  y     nd  the  indents  of 

th  t      (  ) 

Th       gl        f  th       p  hy  th       bj    t     f  the  United  States 

1 11       t        1       d       185     B   t  h  f  w      w        ent  to  protect  the 

fi  h  d  th    b    t    wh    h       1  t  d  th    !      ty      This  act  of  the 

BthG-  mt  tdgt  tmt         the  United  States, 

th     j,h   t  J  t     pp        h  t  tl      1      1  y    f  th       nstruetion  of  the 

A  t   1    w      mj  d     b  t  Ih    1  t    M     W  b  t  ted  on  the  incoa- 

t    th       bj    t      f  th    U    t  1  bf  t  1       the  want  of  comiii/ 

hw  t        Id  fmntfmyy  fan  opposite  prao- 

t      (j))     Th       bj    t       1 11  u  d     d  V  t  the  Goyernmeats 

f  th    tw  t 


[*210]  "CHAPTER    VIII. 

POETIONS  or  THE   SEA. 

GXCVI.  Though  the  open  sea  be  thus  incapable  of  being  subject  to 
the  rights  of  property,  or  jurisdiction,  yet  reason,  practice,  and  authority 
have  firmly  settled  that  a  different  rule  ia  applicable  to  csrUtin  portions 
of  the  sea.(o) 

CXCVn.  And  first  with  respect  to  that  portion  of  the  sea  which 

<n)  Annual  Reg.  vol.  xdv.  (1853)  pp.  395-6. 
(o)  Annual  Eeg.  vol.  loLv.  (1352)  pp.  293-7. 
(p)  lb.  for  1852,  roL  3Cir.  pp.  295—300. 
Morning  Ohroniele  and  Daily  News,  August  9—10,  1853. 

{al  Qnntlier,  t.  ii.  3.  ixviii.  p.  48 :  "  Eigentlium  and  Herrsctaft  des  Meeres  an 
den  Kustea." 
Heffters,  1  Bach,  s.  IiiW,  p.  141 :  "  Schntzrechte  uber  die  Kiistongewasser." 
Ortolan,  Dipl.  do  la  Mer,  t.  i,  1.  ii.  c.  viii. :  "  Mer  Territoriale." 
Kent's  Commentaries,  vol.  i.  s.  xxvi.  p.  25. 
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vislica  the  COT  t  of  in  mJcpendcnt  'ititt,  '\  iiious  cliiims  bave  Iieen 
madt.,  and  ^anous  opinions  pzoaonnoed,  at  different  epochs  of  Mstory, 
ag  ti  the  extent  to  which  itinitoml  piopeitf  and  jurisdiction  may  be 
istended  But  (be  rule  of  Uw  raa.y  be  now  considered  as  fairly  esta- 
Lhsbed  — namely,  that  tbis  absolute  property  aud  jurisdiction  does  not 
extend,  unless  by  the  specific  provisions  of  a  Treaty(J)  or  an  unquestioned 


gue  {being  three  milea),  or  the  distance  of  a 
!  at  10?   ■" 


cannon-shot  from  the  shore  at  low  tide: — "qnousque  e  terra  imperari 
potest" — "quousque  tormenta  oxploduntur," — "terrfo  dominium  finitur 
nbi  finitur  armorum  vis," — is  tho  language  of  Bynkershoek.(c)  "In 
the  sea,  out  of  the  reach  of  can  a  on-shot,"  (says  Lord  Stowell,)  "universal 
use  is  presumed."  This  is  the  limit  *fixed  to  absolute  property  r»2iTi 
and  jurisdiction;  but  tte  rights  of  riidependeaGe(d!)  and  self-pre-  f-  J 
servation  in  time  of  peace,  justify  a  nation  in  preventing  her  revenue 
laws  from  being  evaded  by  foreigners  beyond  this  exact  limit;  and  hoth 
Great  Britain  and  the  tlnited  States  of  North  America  have  provided 
against  frauds  being  practised  on  their  revenues,  by  prohibiting  foreign 
goods  to  bo  transhipped  witbiu  the  distance  of  four  leagues  of  the  coast, 
and  esercising  a  jurisdiction  for  this  purpose  in  time  of  peace :  and  in 
time  of  war  by  preventing,  within  a.  similar  distance,  the  h,overiiig{ej  of 
*foreigD  belligerent  ships  so  near  the  neutral  coasts  as  to  menace  ^^i,-.„ 
and  alarm  yessela  homeward  or  outward  bound.  L         -" 


(b)  Valic,  OrdonuEiiice  de  la  Marine,  1.  t.  tit.  i.  p.  ml,  De  la,  LlLicrtu  de  la  PSclio, 
RontaiQE  a  full  disBei'tation  ou  tliis  subject. 

Kluber,  3.  130,  □.  a. 

(e)  Qu^ationea  Juris  Public!,  cap.  viii. 

(rf)  Tbe  Louis,  2  Dodson'a  Adm,  Rep.  245. 

The  Ttree  Oebroeders,  3  Kob.  Adm.  Rep.  339. 

Jacobsen,  Seerecht,  BBS— 590. 

"  ai  quelqne  Taiaaeau  de  I'une  ou  de  I'autre  partie  eat  en  engagement  aveo  un 
Taiaaaau  appartenaut  k  quelqu'une  des  puissances  chrltiennea  a  la  pot-tie  du  canon 
des  chdSeaus  de  I'autre,  le  yaiaseau  qui  ae  troavara  ainai  en  action  sera  d^fendu 
et  prot^g^  autant  que  po3sible,jnBqu'ice  qu'il  eoitan  eflrete." — Etata-unis  etMaroc 
(158J),  Art.  10.— Ce  Martens  et  de  Cusey,  Rec.  de  Trait^s,  &o.,  Tol.  i.  p.  380. 

"  En  cona^quenoe  de  ces  prlneipes,  lea  hautes  parties  oontraetantes  s'eagagent 
r^cipvoquement,  en  cas  que  Tune  d'entre  elles  flit  en  guerre  contre  quelque  puia- 
aanee  que  ce  aoit,  de  n'attaquep  jamais  las  vaissi 
pori^e  du  canon  des  Cotei  de  son  oiMi." — France  et 
treaty  waa  only  entered  into  for  12  yeara.) 

"  Ancuce  des  deux  parties  ne  aouffrita  que  le  raiaaeau  on  effets  appartenants  aux 
sujels  oucitojena  deTautre,  aoientprisfiune^iorieeiiecaniMidfia  coie,  ni  dans  aucune 
des  baiea,  riviJrea  ou  ports  de  leuca  territoirea,  par  des  Taisaeaus  de  guerre  ou 
autres,  ajant  lettres  de  marque  de  prince,  r^publique  ou  ^tat,  quela  qa'ila  puisaent 
blre.  Mais  dans  ]e  cas  oCi  cela  arriverait,  la  partie  dont  les  droits  tarritoriaus  au" 
vaient  £t^  ainsi  viol^a,  fera  tons  JeB  efforts  doDt  elle  est  capable  pour  obtenir  de 
I'offenseiir  plaine  et  entiire  satisfaction,  pour  le  vaiaseau  on  les  Taisseau:!:  ainai  pris, 
soit  que  ce  aoieutdee  vMsaeauK  de  guerre  ou  des  navires  marchands."— Etats-Unis 
d'Am^cique  et  Grande  Br^tagne,  Art.  25. — De  Martens  et  De  Oussy,  Rec.  de  Traitfta, 
vol.  ii.  p.  92. 

(e)  9  Geo.  III.  c.  35,proliibitedforeigQgoodafrombeingtraiiaIiipped  witbinfoar 
leagues  of  the  coaat  without  paymentof  duties.  The  American  Act  of  Congreas, 
llm,  March  3,sa.  25,  26,  2T,  99,  COutains  the  same  prohibition,  and  their  Supreme 
Court  has  declared  tbis  regulation  to  ba  founded  npon  International  Law.— Church 
y.  Hubbarda,  a  Oranch's  (American)  Reports,  p.  187. — The  Le  Louia,  2  Dodaou'a 
Adm.  Rep.  345-6. 
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CXCYIII.  The  rule  of  the  marine  league  being  the  boundary  of  the 
territorial  jurisdiction  is  of  course  liable  to  be  affected  by  Treaty.  Tho 
Emperor  of  China  has  ooncedcd  jurisdiction  to  the  Crown  of  England 
over  British  subjects  in  China,  and  the  Crown,  by  an  order  in  Council 
assented  to  by  the  Chinese  Gofernmcnt,  has  jurisdiction  over  British 
snbjects  "being  within  the  diminions  of  the  Emperor  of  China,  or  being 
within  any  ship  or  vessel  at  a  distance  of  not  more  than  one  hundred 
miles  from  the  coast  of  China.(/) 

CXCIX.  Besides  the  rights  of  property  and  jurisdiction  within  the 
limit  of  cannon-shot  from  the  shore,  thero  are  certain  portions  of  the  sea 
which,  though  they  exceed  this  verge,  may,  nnder  special  circumstances, 
bo  prescribed  for.  Maritime  territorial  rights  extend,  as  a  general  rule, 
over  arms  of  the  sea,  bays,  gulfs,  estuaries  which  are  inclosed,  but  not 
entirely  surrounded  by  lands  belonging  to  one  and  the  same  state,  Witt 
respect  to  bays  and  gulfs  bo  inclosed,  there  seems  to  be  no  reason  or  au- 
thority for  a  limitation  suggested  by  Marteiis,(i/)  "surtout  en  tant  qae 
ceux-ei  no  passent  paa  la  largeuv  ordinaire  des  rivieres,  on  la  double 
portee  du  canon," — or  for  the  limitation  of  G-rotius(A)  which  is  of  the 
vaguest  character, — "mare  oocupari  potuisse  ab  eo  qui  terras  ad  latus 
utnimc[ue  possideat,  etiamsi  aut  supra  pateat  ut  sinus,  aut  supra  et  infra 
ut  fretam,  dummodo  non  ita  magna  sit  pars  maris  ut  non  cum  terria  com- 
parata  portio  earum  videri  possit."  The  real  question,  as  Giinther  trnly 
remarks,  is,  whether  it  bo  within  the  physical  competence  of  the  nation, 
possessing  the  circumjacent  lands,  to  exclude  other  nations  from  the 
whole  portion  of  the  sea  bo  surrounded :  or,  as  Martens  declares  in  his 
r*91  ^1  ^^'"'i*^*!  '"^'^  ^i*  *Some  respects  best,  treatise  on  Internationa!  Law, 
L  -I  "Partes  maris  terrilorio  ita  natura  vel  arte  iaclusae  ut  ex.teri 
adita  ivivpediri  posiint,  q^miK  ejus  sunt,  ou jus  est  territorium  oiroum- 
Jacens."(j)  To  the  same  effect  is  the  language  of  Vattel:  "Tout  ce  que 
nous  avona  dil  des  parties  de  la  mer  voisines  des  cotes,  se  dit  plus  par- 
ticulifirement  et  a  plus  forte  raison  des  rades,  des  bales  et  des  detroits, 
comme  pins  eapables  encore  d'etre  occupes,  et  plus  importanta  S  la  sflret6 
du  pays.  Mais  je  parle  des  baies  et  dStroits  de  pen  d'etendue,  et  non  de 
ces  grands  espaces  de  mer  auxquels  on  donne  quelquefois  ees  noms,  tels 
que  la  bale  de  Hudson,  le  detroit  de  J^agellan,  sur  lesquels  I'empire  ne 
saurait  s'etendre,  et  moins  encore  la  propriete.  Une  baie  dont  on  pent 
defendre  I'entree,  pent  ctre  occupee  et  aoumise  aus  lois  du  souverain;  il 
importe  qu'elle  le  soit,  puisque  le  pays  ponrrait  §tre  beauooup  plus  aise- 
ment  insulte  en  cet  endroit  que  sur  des  cStes  ouvertes  aus  vents  et  a 
l'imp6tuosite  des  flots."(&) 

Thus  Great  Eritaiu  has  immemorially  claimed  and  exercised  exclusive 
property  and  jurisdiction  over  the  bays  or  portions  of  sea  cut  off  by  lines 
drawn  from  one  promontory  to  another,  and  called  the  King's  Ghambers. 
And  there  is  the  high  authority  of  Sir  Leoline  Jenkins,(^  that  the 

(/)  Papers  presented  to  botliHousesof  Parliament  by  command  of  Her  Majestj, 
1853.  Ig)  Lib.  ii.  c.  i.  e.  40.  (ft)  Lib.  ii.  c.  iii.  B.  3. 

(i)  PrimiE  Lioffi  Juris  Gentinm,  1.  it.  c.  it.  a.  110. 
(ft)  "Vattel,  Le  Droit,  &c.,  t.  i.  1.  i.  c.  xxiii.  s.  291. 
(i)  Ufa  of  Sir  Leoline  Jentina,  Tol.  ii.  pp.  72f,  T32,  t55,  160. 
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vessels,  even  of  tlie  enemies  cf  Great  Britain,  captured  by  foreign  ci 
within  these  Chamiers,  would  be  restored  by  the  High  Court  of  Admi- 
ralty. Nor  can  there  be  any  doubt  that  the  portion  of  the  sea  which 
flows  between  the  Isle  of  Wight  and  the  main  land  belongs  as  completely 
as  the  soil  of  the  adjacent  shores  to  Great  Britain.  The  revenue  laws 
of  the  United  Slates  of  America  contain  similar  provisions, 

00,  Mr.  Chancellor  Kent  states  the  claims  of    the  United   States 
upon  this  matter  in  the  following  language : — 

"  Considering  the  great  extent  of  the  line  of  the  American  coasts,  via 

^h  ive  a  Tight  to  claim,  for  fifcal  and  defensive  regulations,  a  rftoii-i 

liberjl  extension  of  miritime  jurisdiction  ;  and  it  would  not  be  L         J 

uureas.onable,  as  I  apprehend,  to  assume,  for  domeBfio  purposes  connected 

with  our  safety  and   welfaie,  the  control  of  the  waters  oa  our  coasts, 

thoagh  included  withm  hnes  stretching  from  quite  distant  headlands, 

as,   foi  instance,  from  Cape  Ann  to  Cape  Cod,  and  from  Nantucket  to 

Mont'iuck  Point,  and  from  that  point  to  the  Capes  of  the  Delaware,  and 

from  the  South  Cape  of  Eloiida  to  the  Mississippi.     It  is  certain  that 

oui  Government  would  be  disposed  to  view  with  some  uneasiness  and 

-  b  1  ty  in  the  cise  of  wir  between  other  maritime  powers,  the  use  of 

each  of  cannon-shot,  as  ernising 

6  our  Government  thought  they 

rgin  of  protected  navigation  as 

me  they  did  not  positively  insist 

m  e  from  the  seashores;  and,  in 

ot  be  unreasonable,  considering 

U  S  oalness  of  their  coast,  and  the 

w        efined  path  of  the  Gulf  Stream, 

m  g  warfare,  for  the  space  between 

m  Am  ought,  at  least,  to  be  insisted, 

mm      (y  should  correspond  with  the 

m  G        B   ta  und  her  own  territory,  and  that 

g  g  d  within  '  the  chambers  formed 

the  distance  of  four  leagues,  or 

m  g  m  b  0  another.'     In  the  case  of  the 

B  g  m  es  from  the  shore  between  Cape 

OH  G        nment  laid  stress  on  the  circum- 

g  oasts;'  and  it  was  contended  on 

U  Sta  had  a  right  to  know  the  national 

m        h  tuation,  and  that  it  was  a  right 

m  d       h  liity  and  peace.     It  was  y,^. ... 

sed  the  right,  and  none  L        J 

g  nee  from  the  coast,  than  Great 

m  fi         grounds  than  the  United  States. 

e  United  States  advance  in  eom- 

muce  j.ni  nj,iil  sfieHolh,    iur  Government  will  be  disposed  more  and 

more  to  feel  and  acknowledge  the  justice  and  policy  of  the  British  claim 

to  supremacy  over  the  narrow  seas  adjacent  to  the  British  Isles,  because 

we  shall  stand  in  need  of  similar  acoommodalion  and  means  of  security. "^mj 

(m)  Commentaries,  vol.  i.  pp.  29,  30. 
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001.  In  1S22  Russia  laid  claim  to  a  sovereignty  over  the  Pacific 
Ocean  nortli  of  the  51st  degree  of  latitude  ;  but  the  Government  of  the 
United  States  of  Araerioa  resisted  this  claim  as  contrary  to  the  principles 
of  International  Law.W 

ecu.  The  poctioa  of  sea  actually  occupied  by  a  fleet  riding  at  anchor 
is  withia  tlie  dominion  of  the  nation  to  which  the  fleet  belongs,  so  long 
as  it  remains  there ;  that  is,  for  all  purposes  of  juriadiotioo  over  persons 
within  the  limits  of  the  epaflo  so  occupied.  The  like  principle  is  appli- 
cable to  the  portion  of  territory  occupied  by  an  army, — a  fleet  being 
considered  as  a  maritime  army.^oj 

r*91KT  "Tliis  propoaition  ia  of  course  not  to  be  considered  without 
L  J  reference  to  the  place  of  anchorage;  a  French  fleet  permitted  to 
anchor  in  the  Downs,  or  an  English  fleet  at  Cherbourg,  would  only  have 
jurisdiction  over  the  subjects  of  the  respective  countries  which  happened 
to  be  within  the  limits  of  their  temporary  oooupatioc  of  the  water.  Both 
iu  the  case  of  the  fleet  and  the  army,  there  is,  according  to  the  theory  of 
the  law,  a  continuation  or  prorogation  of  the  territory  to  which  they 
belong,  (p) 

CCIII.     The  undoubted  propo   t  on   that  the  sea   s  open  to  the  nav 
gation  of  all  nations,  does  not  c  ny  w  tl    t  the  fu  ther  p  op     t  on    tl  at 
it  is  competent  to   every  ind  v  dual  t     nav  gate  h  s   sh  p  w  bout  iny 
authority  from  his  government 

Every  ship  is  bound  to  cairy  a  -fl  g  and  to  have  on  board  si  p  p  pe  ? 
(lettres  de  merj  indicating  to  what  n  t  ou  they  b  lon^  whenc  they  have 
sailed,  and  whither  they  ire  bo  nd  nder  pa  n  of  be  n^  t  ated  aa  a 
pirate.  (?) 

CCIV.  With  respect  to  seas  ent  ely  nclosed  by  th  land  so  is  to 
constitute  a  salt  w^ter  lake  (Mar  a  lau  a  n  f  a  fe-^  hs  ei  h  e  % 
Binnewmeei e,  geitckhssene  mneie  Meerc,"^  the  general  presumption  uf  law 
is,  that  they  belong  to  the  surrounding  territory  or  territories  in  as  full 

(n)  Commentaries,  to!,  i.  p.  28. 

Mr.  Adams'  Letter  to  the  Russian  Minister,  March  30th,  1622. 

(o)  "  Videtur  autem  imperium  in  maris  portionem  e^&em  ratione  acquiri  ut  im- 
peria  aJia,  id  eat,  ut  supra  disimae,  ratione  perBOnarum  et  ratione  imperii.  Ka- 
tione  petsonarnm,  ut  si  clastis  giii  ea(  inariliirtiie  exereilu!,  aliq^uo  in  loco  maris  sa 
habeat;  ratione  territorii,  quatenns  ex  terrft  cogi  posaunt  qui  in  proximaraar  is 
parte  yarsantur,  nee  minus  quam  si  in  ipsJt  tarr&  reperentur." — Grotins,  1.  ii.  e.  3, 
siii.  2. 

"Addo,  clasaera  qua  stflt  in  anchoris,  earn  maris  partem  cui  incuTiat,  videri 
occupasse,  eatenus  nempe,  quatenns  et  quamdiu  occupat.  Si  oocupaverit  transit 
in  imperium  et  domiainm  ocoupantis  secundum  ea  quie  dxsputavi."- — Cap.  iii.  s.  4. 
Bjnli:.  De  Dominio  Maris. 

HefEters,  136. 

Wheaton'B  Hist.  123. 

<p)  Vide  post,  farther  observations  on  the  question  of  jurisdiction. 

(sj  "Quand  on  dit  qua  la  jnec  est  litre,  on  ne  s'aQtend  parler  que  des  nations, 
oar  die  Ee  I'est  point  pour  das  partionliers;  ils  ne  peuveut  en  jonir  que  sous  la. 
eaovegarde  de  leur  Gouvernement,  et  e'est  pour  etablir  catte  sauvegarde  qu'oa  a 
institn^  les  pavillmts  et  las  lettres  de  mer,-  la  sfireW  a  exig^  oette  restriotioa  du 
droit  naturel ;  et  tout  b^timent  caviguant  sans  pavilion  et  sans  lettres  de  mcr  est 
traits  comme  na/orban," — ^Gatdeu  Traill  de  Diplomatie,  i.  406. 

Ortolan,  Dipl.  de  la  Mer,  t.  i.  1.  ii.  c.  ix. — The  Le  Louis,  2  Dodson's  Adm.  Rep. 
246-1. 
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and  complete  a  manner  as  a  fresh-water  lake.  The  Caspian  and  the 
Black  Sea  naturally  belong  to  this  class.  Upon  the  former  sea  Russia 
had,  by  the  Treaty  with  Persia,  the  exeluaive  right  of  nayigating  with 
ships  of  war ;  and  by  the  Treaty  of  the  *Dardanellea,  the  Black  p^n-  _-. 
Sea  is  practically  confined  to  Russian  and  Turkish  ships  of  war.M  L  J 
OCV.  There  is  another  class  of  inclosed  seas  to  which  the  same  rules 
of  law  are  applicable ;  seas  which  are  land-locked,  though  not  entirely 
surrounded  by  land.  Of  these,  that  groat  inlet  which  washes  the  coasts 
of  Denmark,  Sweden,  Russia,  and  Prussia,  the  Ostsee,  as  the  Germans 
call  it,  the  Baltic  Sea,  according  to  its  usual  appellation,  is  the  princi- 
pal.(.) 


*CHAPTBE,  IX.  [*218] 

PEODLIAB  CASE  Off  THE  ISTHMUS   OF  CENTEAI  AMERICA. 

CCVI.  The  most  remarkable,  and  perhaps  the  most  important,  in- 
stance of  the  establishment  of  the /us  transii&s  innoxii  is  afforded  by  the 
recent  convention  between  Great  Britain  and  the  United  States  respect- 
ing the  liihmm  of  Central  America,  which  connects  the  great  highways 
of  the  world,  the  Atlantic  and  Pacific  Oceans.  The  treaty  concerns  the 
formation  of  a  ship-canal,  or  of  a  railway  over  this  strip  of  land.  This 
Treaty,  both  on  account  of  its  immediatp.  object,  and  the  principle  which 
it  expressly  lecognizea  and  recites,  is  of  such  vast  importance,  both  to 
the  present  and  future  interests  of  mankind,  that  it  is  necessary  to  state 
the  provisions  in  extenso. 

The  preamble  set  forth  that,  "Her  Britannic  Majesty  and  the  United 
States  of  America  being  desirous  of  consolidating  the  relations  of  amity 
which  BO  happily  subsist  between  them,  by  setting  forth  and  fixing  in  a 
convention  their  views  and  intentions  with  referenco  to  any  means  of 
communication  by  ship-canal,  which  may  bo  constructed  between  the 
Atlantic  and  Pacifio  Oceana  by  way  of  the  river  St.  Juan  de  Nicaragua, 

g)  2  De  Martens  et  De  Oohsj-,  398,  Art.  5, 
efftera,  HO. 

Wheaton'3  HLst.  158,  B6T, 

{s)  HeffCers,  143,  n.  2. 

4  Da  Martens  et  De  0,  t.  i.  Index  Eiplicatif. 

"  Mersfermiea.    Paroii  les  mers  fermSea  oa  oompte  gfiniralement : 

I/e  grs^nd.  et  le  petit  Belt. 

Le  Sund  (le  senl  i36troit  dont  le  paesage  soit  soumis,  pour  loa  aavires  de  la 
marine  commereiale,  h,  un  pfiage:  Voir  Stmd.) 

Le  Canal  de  Biiatot. 

Le  Canal  de  Saint  George. 

Le  D6troit  d'Eooaae. 

Le  Detroit  de  Messiue. 

Lea  Dai-denelles. 

La  Mer  de  Marmora. 

Le  Bosphore,  ate.  etc. 

En  nao,  le  Danemarck  dfiolara  la  mer  lialtique  vne  mer  fermae,  a  I'abri  des 
courses  dea  armateurs  et  des  vaisseanx  arm£3." 
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and  either  or  both  of  the  lakes  of  Nicaragua  or  Managuaj  to  any  port  or 
place  on  the  Pacific  Ocean,"  &c. 

The  Articles  were  aa  follows  : — "  Art.  1.  The  G-overnmcnts  of  Great 
Eritaiu  and  the  United  States  hereby  declare  that  neither  tho  one  nor 
the  other  will  ever  ohtaia  or  maintain  for  itself  any  esclusivo  control 
over  the  said  ship-canal;  agreeing  that  neither  will  ever  erect  or  main- 
tain any  fortifications  commandiag  the  same,  or  in  the  vioinity  thereof, 
*or  occupy,  or  fortify,  or  colonise,  or  assume  or  exercise  any  do- 
i  over  Nicaragua,  Costa  Rica,  the  Mosquito  Coast,  or  any 
part  of  Central  America  ;{a^  nor  will  either  make  use  of  any  protection 
which  cither  affords  or  may  afford,  or  any  alliance  which  either  has  or 
may  have,  to  or  with  any  Stale  or  people,  for  the  purpose  of  erecting  or 
maintaining  any  such  fortifications,  or  of  occupying,  fortifying,  or  colo- 
nising Nicaragua,  Costa  Rica,  the  Mosquito  Coast,  or  any  part  of  Cen- 
tral America,  or  of  assuming  or  exercising  dominion  over  the  same.  Nor 
will  Great  Britain  or  the  United  States  take  advantage  of  any  intimacy, 
or  use  any  alliance,  connection,  or  influence  that  either  may  possess  with 
any  State  or  Government  through  whose  territory  the  said  canal  may 
pass,  for  the  purpose  of  acquiring  or  holding,  directly  or  indirectly,  for 
the  eubjeotfl  or  citizens  of  the  one,  any  rights  or  advantages,  in  regard  to 
commerce  or  navigation  through  the  said  canal,  which  shall  not  ho  offered, 
on  the  same  terms,  to  the  subjects  or  citizens  of  the  other. 

"  Art.  2.  Vessels  of  Great  Britain  or  the  TJnitod  States  traversing  the 
said  canal  shall,  in  case  of  war  between  the  contracting  parlies,  be  ex- 
empted from  blockade,  detention,  or  capture  by  either  of  the  belligerents  j 
and  this  provision  shall  extend  to  such  a  distance  from  the  two  ends  of 
the  said  canal  as  it  may  hereafter  be  found  expedient  to  establish. 

"  Art.  3.  In  order  to  secure  the  construction  of  the  said  canal,  the 
contracting  parties  engage  that  if  any  such  canal  shall  be  undertaken 
npon  fair  and  equitable  terms  by  any  parties  having  tho  authority  of  the 
local  government  or  governments  through  whose  territorry  the  same  may 
pass,  then  the  persona  employed  in  making  the  said  canal,  and  their 
property  used  or  to  be  used  for  that  object,  shall  be  protected,  from  the 
commencement  of  the  said  canal  to  its  completion,  by  the  Governments 
of  Great  Britain  and  tho  United  States,  from  unjust  detention,  confisca- 
tion, seizure,  or  any  violence  whatsoever. 

" "  Art.  4.  The  contracting  parties  will  use  whatever  influence 
J  they  respectively  exercise  with  any  State,  States,  or  Governments 
ir  claiming  to  possess,  any  jurisdiction  or  right  over  the  ter- 
ritory which  the  said  canal  shall  traverse,  or  which  shall  be  near  the 
waters  applicable  thereto,  in  order  to  induce  such  States  or  Governments 
to  facilitate  the  construction  of  the  said  canal  by  every  means  in  their 
power;  and  furthermore,  Great  Britain  and  the  United  States  agree  to 
use  their  good  offices,  wherever  or  however  it  may  be  most  expedient,  in 
order  to  procure  tho  establishment  of  two  free  ports,  one  at  each  end  of 
the  said  canal. 

"Art.  5.  Tho  contracting  parties  further  engage,  that  when  the   said 

(a)  Tide  infra. 
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canal  shall  have  been  completed,  they  will  proteot  it  from  interruption, 
seizure,  or  unjust  confiscatioD,  and  that  they  will  guarantee  the  neutrality 
thereof,  so  that  tho  said  canal  may  for  ever  to  open  and  free,  and  the 
capital  invested  therein  secure.  Nevertheless,  the  0-oyercmeuts  of  Great 
Britain  and  the  United  States,  in  according  their  protection  to  the  con- 
struction of  the  said  canal,  and  guaranteeing  its  neutrality  and  Becurity 
when  completed,  always  understand  that  this  protection  and  guarantee 
are  granted  condition^ly,  and  may  be  withdrawn  by  both  Gkivernments, 
or  either  GoTernment,  if  both  G-overnmeuts  or  either  G-ovemment  should 
deem  that  the  persons  or  company  undertaking  or  managing  the  same 
adopt  or  establish  such  regulations  conccraitig  the  trafSe  thereupon,  as 
are  oontravj  to  the  spirit  and  intention  of  this  Convention,  cither  by 
making  unfair  discriminations  ia  favour  of  the  commerce  of  one  of  the 
Qontraofing  parties  over  the  commerce  of  the  other,  or  by  impoaing  op- 
pressive exactions  or  unreasonable  tolls  upon  passengers,  vessels,  goods, 
wares,  merchandise,  or  other  articles.  Neither  party,  however,  shall 
withdraw  the  aforesaid  protection  and  guarantee,  without  first  giving  six 
months'  notice  to  the  other. 

"  Art,  6.  The  contracting  parties  in  this  Convention  engage  to  invite 
every  State  with  which  both  or  either  have  'friendly  intercourse,  r«22i  n 
to  enter  into  stipulations  with  them  similar  to  those  which  they  '-  -I 
have  entered  into  with  each  other,  to  the  end  that  all  other  States  may 
share  in  the  honour  and  advant^e  of  haying  contributed  to  a  work  of 
such  general  interest  and  importance  as  the  canal  herein  contemplated  j 
and  the  contracting  parties  likewise  agree,  that  each  shall  eater  into 
treaty  stipulations  with  such  of  tho  Central  American  States  as  they  may 
deem  advisable,  for  the  purpose  of  more  effectually  carrying  out  tho 
great  design  of  this  Convention,  namely,  that  of  oonstmcting  and  main- 
taining the  said  canal  as  a  ship  communication  between  the  two  oceans 
for  the  benefit  of  mankind,  on  eciual  terms  to  all,  and  of  protecting  the 
same;  and  they  also  agree,  that  the  good  offices  of  either  shall  be  em- 
ployed, when  requested  by  the  other,  in  aiding  and  assisting  the  negotia- 
tion of  such  treaty  stipulations ;  and  should  any  differences  arise  as  to 
right  or  property  over  the  territory  through  which  the  said  canal  shall 
pass,  between  the  States  or  G-overnments  of  Central  America,  and  snch 
differences  should  in  any  way  impede  or  obstruct  the  esecution  of  the 
said  canal,  the  Gtovernments  of  Great  Britain  and  the  United  States  will 
use  their  good  offices  to  settle  sttch  differences,  in  the  manner  best  suited 
to  promote  the  interests  of  the  swd  canal,  and  to  strengthen  the  bonds  of 
friendship  and  alliance  which  exist  between  the  contracting  parties. 

"Art.  7.  It  being  desirable  that  no  time  should  be  unnecessarily  lost 
in  commencing  and  constructing  the  &aid  canal,  the  Governments  of 
Great  Britain  and  tho  United  States  deteimme  to  give  their  support  and 
encouragement  to  such  persons  or  company  as  may  first  offer  to  commence 
the  same,  with  the  necessary  capital,  tho  consent  of  the  local  authorities, 
and  on  such  principles  as  accord  with  the  spnit  ind  intention  of  this 
Convention :  and  if  any  persona  or  company  should  already  have,  with 
any  State  through  which  the  proposed  ship-canal  may  pass,  a  contract 
for  the  construction  of  such  a  canal  as  that  specified  in  this  Convention, 

AuepsT,  1854.— 13 
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r»2221  ^°  *^^  stipulations  of  wtioii  eontraot  neither  of  the  oontraoting 
L  -I  *partie3  in  this  Convention  have  anj  just  cause  to  ohjeot,  and 
the  said  persons  or  company  shnll  moreover  hive  raade  preparations 
and  expended  time,  my  d  t  bl  th  f  th  f  h  ontract,  it 
ia  herahy  agreed  tht        Iir^  [yhllh  priority  of 

claim  oyer  every  oth     p  [  m[     y   t    th    p    tection  of 

the  Grovernments  of&        Bt  IthUtdSt  dbe  allowed 

a  year,  from  the  date   f  th        h    g     f  th       t  fi    t  f  tl  a  Conven- 

tion, for  concluding  th  g        t        Ip        tgdeof  suffi- 

cient capital  subacr  b  d  t    ae    mpl   h  th  t  mpl  t  d      d    taking;  it 

being  understood,  thtftth       pt         fthf  Ip  riod,  such 

persons  or  company  b        t    11    t        mm  d        y      t  th    proposed 

enterprise,  then  the  G-ovornnients  of  G-reat  Britain  and  the  United  States 
shall  be  free  to  afford  their  proteetiou  to  any  other  persons  or  company 
that  shall  be  prepared  to  commence  and  proceed  with  the  oonstruction 
of  the  canal  in  que'^tion 

Art  i  Jhe  Grovernments  of  Great  Britain  and  the  United  States 
hiv  ng  not  only  lesired  in  entering  into  this  Convention,  to  accomplish 
a  part  ular  ol  ject,  but  also  to  est  Jilisk  a  general prineiple,  they  hereby 
^ee  to  extend  their  protection  by  treaty  stipulations  to  any  other  prac- 
ticable communications  wTieth^r  Iff  canal  or  railway,  across  the  isthmus 
which  connects  North  and  South  America;  and  especially  to  the  inter- 
oceanic  eoramumcation'f  shoull  the  same  prove  to  be  practicable,  whether 
by  oanil  oi  railway  which  are  now  proposed  to  be  established  by  the 
way  of  Tehnantepec  or  Pmama  In  granting,  however,  ikdr  joint  pro- 
tection to  any  such  canals  or  railways  aa  are  by  this  Article  specified,  it 
is  always  understood  by  G-reat  Britain  and  the  United  States,  that  the 
parties  constructing  or  owning  the  same  shall  impose  no  other  charges 
or  conditions  of  tra£B.c  thereupon  than  the  aforesaid  G-overnments  shall 
approve  of  as  just  and  equitable;  and  that  the  same  canals  or  railways, 
being  open  to  the  subjects  and  citizens  of  Great  Britain  and  the  United 

,.-.  States  on  equal  terms,  shall  also  be  open  on  like  terms  to  the 
L  J  *subjects,  and  citizeua  of  every  other  State  which  is  willing  to 
grant  thereto  such  proteotioa  as  Great  Britain  and  the  United  States 
engage  to  afford. 

"Art.  9.  The  ratifications  of  this  Convention  shall  be  exchanged  afc 
Washington  within  six  months  from  this  day,  or  sooner  if  possible. 

"In  faith  whereof,  we,  the  respective  Plenipotentiaries,  have  signed 
this  Convention,  and  have  hereunto  afSxed  our  Seals. 

"  Done  at  Washington,  the  nineteenth  day  of  April,  anno  Domini  One 
thousand  eight  hundred  and. fifty. 

(Signed)  Henrt  Lytton  Bulwek, 

John  M.  Clayton."(6) 

CCVn,  Before  tho  ratifications  were  exchanged,  it  was  explained  by 
the  British,  to  the  American  Plenipotentiary,  that  the  words  "  or  any 
part  of  Central  America"  were  not  to  apply  to  the  British  Settlements 
in  Honduras,  or  its  dependencies.     "This  explanation  was  fully  adopted 

(i)  Annual  Eegister,  vol.  soiL  (1B50)  pp.  381—390. 
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by  tlie  American  Plenipotentiary,  and  tlie  ratifications  wero  cscliiingod. 
The  Treaty  waa  sabscquectly  submitted  by  tlie  President  of  tlie  United 
States  to  the  Senate, (cj  and  was  approved  of,  after  diseusgion,  by  that 
deliberative  aasembly, 

It  wag,  however,  contended  by  certain  persons  averse  to  the  conditions 
of  the  Treaty,  that  the  Senate  did  not  understand  that  the  Treaty  was 
to  be  construed  with  reference  to  the  American  Plenipotentiary's  con- 
sent, which,  had  been,  expressed  in  the  reply  to  the  British  Plenipoten- 
tiary's explanation  with  respect  to  the  Honduras,  and  consequently  that 
the  Senate  had  in  reality  not  assented  to  the  Treaty  ao  qualified. 

Though  there  is  no  ground  for  this  supposition,  the  *objection  r-mooii 
evinces  how  much  a  knowledge  of  the  department  of  G-ovornmont  L  J 
in  which  the  power  of  making  and  ratifying  Treaties  is  vested  by  the 
Constitution  of  each  State,  is  necessary  for  the  security  of  the  foreign 
relations  of  all  States. 

covin.  The  reason  of  the  thing  would  indeed  seem  to  have  excluded 
the  Honduras,  as  the  terms  were  employed  in  the  Treaty,  even  without 
the  subsequent  express  limitation,  from  the  category  of  "  Central 
America,"  thongh  geographically  and  literally  within  the  scope  of  the 
expressions.  It  is  true  that  Great  Britain  had  originally  only  certain 
limit&d  Jura  m  re  with  respect  to  the  Honduras,  such  as  the  rights  of 
cutting  mahogany  and  logwood  conceded  to  her  by  Treaties  with  Spain, 
the  right  of  sovereignty  being  reserved  lo  the  crown  of  the  latter  coun- 
try; yet  since  Spain  has  ceased  to  exercise  any  sovereignty,  either  at 
Honduras  or  in  the  eiroumjacent  territory,  and  the  British  jurisdiction  is 
exercised  there  under  a  Commission  of  the  Crown  which  has  been  recog- 
nised by  the  United  States,  inasmuch  as  their  Consul  is  received  at  Belize 
under  the  exequatur  of  the  British  Crown; — since  the  occurrence  of  these 
events,  Honduras  must  be  and  is  considered  as  both  de/aclohni  dejure 
a  British  settlement;  and  the  terms  in  the  Treaty  would  therefore  appear, 
by  the  ordinary  and  admitted  rules  of  con3truction,{i?)  applied  with  re- 
ference to  the  subject-matter  and  context  of  the  Treaty,  not  to  include 
the  British  possession  of  Honduras,  (e) 


*CnAPTER   X.  [»225] 

SELr-PRESEEVAIION. 

CCIX.  The  Eight  of  Self -Preservation,  by  that  defence  which  pre- 
vents, as  well  as  that  which  repels,  attack,  is  tbo  next  International 
Bright  which  presents  itself  for  discussion,  and  which,  it  will  be  seen, 

(c)  Vide  supra,  p.  140.  (rf)  Vide  post,  Cbapter  on  Treaties. 

M  "  ConventiOD  entro  Sa  Majesty  le  Boi  Qe  la  Gran de-B ret agne  ot  Sa  Majestfe 
leEoi  d'EspagQe,  conelue  fi  Loadres  le  14  Jiiillet,  1788."— Martens,  Kec.  de  Tr. 
iv.  {1136),  pp.  133—140. 

Annual  Register,  1787,  p.  7S. 
Times  of  3lst  January,  1853. 
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may,  under  certain  ciroTimstaDces,  aa&  to  a  certain  extent,  modify  tto 
Right  of  Territorial  Inviolaljility. 

COX.  TLe  llight  of  Self-Pi-eaervation  ia  the  firat  law  of  nationa,  as  it 
is  of  individuals.  A  society  which  is  not  in  a  condition  to  repel  aggrea- 
aion  from  without,  is  wanting  in  its  principal  duty  to  the  members  of 
which  it  is  composed,  and  to  the  chief  end  of  its  institution,  (a) 

All  means  wiiich.  do  not  affect  the  independence  of  other  nations  are 
lawful  for  tiiis  end.  No  nation  has  a  right  to  prescribe  to  another  what 
these  moans  shall  he,  or  to  require  any  account  of  her  ooadtict  in  this 
respect. 

CCXI.  The  moans  hy  which  a  nation  usually  provides  for  her  safety 
are,  1.  By  alliances  with  other  states;  2.  By  maintaining  a  military  and 
naval  force ;  and,  3.  By  erecting  fortifications,  and  taking  measures  of 
tho  like  kind  within  her  own  d  minions  Her  full  liberty  in  this  res- 
pect eannot,  as  a  general  principle  of  International  Law,  be  too  boldly 
r*'29fi1  '"i^o^ii*'®'^  o"^  ^^°  firmly  ffla  ntoinel,  though  some  *modiflcation 
L  J  of  it  appears  to  flow  fi  om  the  eq  lal  and  corresponding  tighta  of 
other  nations,  or  at  least  to  be  lequired  foi  the  sako  of  the  general  wel- 
fare and  peace  of  the  world. 

GCXII.  Armaments  sudd  nly  n  reiiei  to  an  estraordinary  amount, 
are  calculated  to  a!a  m  th  n  t  ng,  whoso  liberty  they  appear,  more 
or  less,  according  to  th  mst  n    s  of  the  case,  to  menace. (tj 

It  has  been  usual,  th  f  t  quire  and  receive  amicable  explana- 
tions of  such  warlik  p  p  at  n  the  answer  will,  of  course,  much 
depend  upon  the  tone  and    p     t    f  the  requisition. 

Thus  the  British  Secietary  for  Foreign  Affairs  (Lord  Grenville),  In 
1793,  replied  to  Monsieur  Chauvelin  (who  had  been  the  accredited  min- 
ister of  the  king  of  France,  and  remained  in  England  after  the  Republic 
was  declared),  "  It  is  added,  that  if  these  explanations  should  appear  to 
ns  unsatisfactory  ;  if  you  are  again  obliged  to  hear  the  language  of 
haughtiness;  if  hostile  preparations  are  continued  in  the  ports  of  Eng- 
land, after  having  exhausted  everjthin 
will  dispose  yourselves  to  war 

"If  this        fi  h 

had  been  m  m 

myself  obi 

land,  becau  p 

claration  of  b  m    T 

already  est  T 

any  other  1  ff 

would  prec  g  (  \ 

ccxni  W  h 


g  which  could  lead  to  peae 


1  non  aoripta  sed  nBta  lei,  kc.     4.  Cio.  pro  Milone. 

tens,  I.  iv.  c.  i.  pp.  lie-T-S. 

.e  Papers  daring  the  War,  Lend.  It94,  p,  242. 
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entitleil  to  fafee,  for  tie  preaerration  of  lier  safety,  within  ter  own  ri.iya'j-] 
dominions.  It  may  happen  t!iat  the  same  Riglit  may  warrant  L  "'"'  J 
her  in  extending  precautionary  moasuroa  without  these  limits,  and  even 
in  transgressing  the  borders  of  her  neighbour's  territory.  For  Interna- 
tional Law  considers  the  Eight  of  Self-preservation  as  prior  and  para- 
mount to  that  of  Territorial  Inviolability,  and,  where  they  conflict,  jus- 
tifies the  maintenance  of  the  former  at  the  espense  of  the  latter  right. 

The  ease  of  conflict  indued  must  bo  indisputable,  pomeriJiand  luce 
darior  in  the  language  of  canonists.  Such  a  case,  howeYer,  is  quite 
conceivable.  A  rebellion,  or  a  civil  commotion,  it  may  happen,  agitates 
a  nation ;  while  the  authorities  are  engaged  in  repressing  it,  bands  of 
rebels  pass  the  frontier,  shelter  themselves  uadsr  the  protection  of  tha 
conterminous  state,  and  from  thence,  with  restored  strength  and  fresh 
appliiincea,  renew  their  invasions  upon  the  State  from  which  they  have 
escaped.  The  invaded  State  remooatratea.  The  reiunns trance,  whether 
from  favour  to  the  rebels,  or  feebleness  of  the  executive,  is  unheeded,  or, 
at  least,  the  ovil  complained  of  remains  unredressed. 

In  this  state  of  things  the  invaded  State  is  warranted  by  International 
Law  in  crossing  the  frontier,  and  in  taking  the  necessary  means  for  her 
safety,  whether  these  bo  the  capture  or  diapersiun  of  the  rebels,  or  the 
destruction  of  their  stronghold,  as  tha  exigencies  of  tha  case  may  fairly 

CCXIY.  Vattel  maintains  strongly  this  opinion:  "R  est  certain  gue 
si  mon  voidn  doimait  retraite  d  mes  emnemis  lorsgu'iU  auraient  dupire 
et  se  irouveraient  trap /aibles  pmir  m'dchapper,  leur  laissant,  le  temps  de 
se  re/aire,  et  d'4pier  ^occasion  de  tenter  une  nowvdle  irruption  sar  fties 
lerres,  cette  conduite,  si  prejudioiable  a  ma  sfirete  et  a  mes  interSts, 
serait  incompatible  avec  la  neutrality.  Lors  done  que  mes  ennemis  bat- 
tus  se  retirent  ohea  Id,  si  la  charite  ne  lui  perraat  pas  de  leur  refuser 
passage  et  sfirete,  il  doit  les  faire  passer  outre  le  plus  tot  possible,  et  ne 
pomt  souffrir  qu'ils  se  ttmnent  aux  aguets  ponr  m'aUaguer  de  nouveav, ; 
awtrement  il  me  met  en  droit  de  les  aMer  chercher  dans  ses  *terre3.  r»ooQT 


Cest  ce  qui  arrive  aux^nations  quine  sontpas  en  4tai  de  faire 


Tespecler  leur  territoire;  le  theatre  de  la  guerre  s'y  etablit  bientot  j  on  y 
marche,  on  y  campe,  on  s'y  bat,  eomme  dans  un  pays  ouvert  a  tons 
venanta.'Yii^ 

COXY.  The  hypothetical  case  here  described,  was  that  which  Great 
Britain  alleged  to  have  actually  occurred,  except  that  the  circumstances 
were  of  a  more  aggravated  character,  with  respect  to  the  invasion  of  her 
Canadian  possessions  in  1838,  For  she  alleged,  that  the  Canadian  rebels 
not  only  found  shelter  on  the  American  frontier  of  the  Niagara,  but  that 
American  citizens  joined  the  rebels,  and  that  they  obtained  anna,  by 
force  indeed,  from  the  American  arsenals,  and  that  shots  were  fired  from 
an  Island  within  the  American  territories,  while  a  steamer  called  the 
"  Caroline"  was  employed  in  the  transport  of  munitions  of  war  to  the 
Island,  which  when  not  so  employed  was  moored  off  the  American  shore, 
In  this  state  of  things  a  British  captain  and  crew  having  boarded  and 

(djLib.  iii,  o.  vii.  S.  133, 
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forcil  1>  e  ptiired  the  Caiolmc,  cut  1  ei  adr  ft  uJ  sent  h  r  J  wn  tlie 
falla  ot  N  pra  The  act  was  undo  t!  e  Bubic  t  of  mpl  iit  on  tie 
ground  of  violil  on  ot  lerrit  ly  by  tlie  Amer  cm  G-ove  nment  ind  v  n 
dicatel  by  G  eat  Biitain  on  the  giound  f  self  prese  vat  oa  vh  oh  f 
hei  Teis  on  of  the  faots  were  eonect,  was  i  ufii  ent  answe  and  i  com 
plet«  vindication  ('■) 

CCXVI  la  1826  the  muster  ng  and  e  [  pmeat  f  Portug  se 
rebehf /")  on  the  Spaai&h  ft  alici  unci  k  1  by  the  Span  sh  autlior 
itieo  was  coasideiel  by  Great  Biita  n  s  oH  g  ag  her  tn  co  s  dcr  that 
"  caius  fccdeiis  on  the  happen  ug  of  which  she  waa  bound  to  assist  her 
ally  to  hive  actuiUy  aiioen ,  jud  bIic  accordingly  sent  troops  to  Portu- 
gal 

CC\MI  Upon  the  same  pnnciple,  though  a  nation  has  a  right  to 
funna-i  affcid  refuge  to  the  LxpcUed  governors,  or  even  the  *leaders  of 
L  "■  J  lelellion  flying  frsm  another  country,  she  is  bound  to  taie  all 
possible  die  that  uo  hostile  expedition  is  concerted  in  her  territories,  and 
to  gi\e  all  lea'.onable  guaiaatce^  upon  this  subject,  in  answer  to  the  re- 
mon  tiincea  of  the  uati  n  from  which  the  exiles  have  escaped. (17)  During 
the  time  when  the  residence  of  the  I  retcnder  in  France  within  the  vicin- 
ity of  England,  gav  bl  1  m  t  th  Brif  h  G  mm  t  tl 
removal  of  his  reside       tapl         fl       Ig     tG      tBt       fml 
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a  very  gross  viohfctjon   fit 

a  wise  and  just  anx   ty  t    ju 

g   1 

It  f 

m      J       h 

1 

B  t 

though  the  strange  a  d   Im   t 

P 

11  1  1 

t   1 

f  f 

1         fte 

wards  compelled  tiie       y  m 

1 

1 

wh  m  tl    t 

I 

dt   n  h  d 

been  directed,  to  tali        f  g 

th 

1 

y  Ih    th  n 

P 

It        f 

the  executive  of  Fr  n      th 

h  th 

I     1 
d 

f  th  t    XI  dit 
1                th 

hadn 

cause  of  complaint,     th 

th      1 

plteal 

refugees,  professing    11   h  d 

dl 

d     f 

P 

fly  n 

r*0Qm  England;  wh   h  h  f 
L  ■"■"J  and  indeed  Bl  11      th 

t  w 

th 

f          h 

tl     1     n 

Ihm 

ftl 

t  p      I 

eCXVlII.  In  all           nh 

th 

to     1 

J    t 

1  1 

(e)  Vide  post,  autho  I     f 

(/)  Mr.  Caaning'B  8p      hbKgmgl  19  fP 

gal,  December  12th,  18     — C         g    £p  ,1       p 

(g)  "  Les  Ptincee  de  Tranailvanie  refuseront  asjle  sax  ennemia  do  la  Maison. 
d'Autriche;  et  rSciproqnement  cette  Paissance  ce  pourra  dornior  rolraite  aus 
enaemla  dea  Princes  et  Btats  do  Transilvanie," — Traitfi  de  Tienne,  Ait.  12 ;  Mably, 
Le  Droit  Public,  t.  il.  p.  59. 

"L'annSe  IJ16  fnt  employee  en  nSgociatioaa  cntre  la  France,  I'Anglotorre  et  les 
ProvJnCBE  Uniea  ;  et  duns  la  Euivante,  oes  Puisaancea  signferent  fi  la  Haye  le  Trait6 
de  1ft  Ih-^le  AlUance.  La  France  ee  ciargeoit  d'engager  le  Oheralier  de  Saint- 
Georgea  fi  aortir  du  Comtat  d' Avignon  ponr  se  retire)-  au-delfii  dea  Alpes.  Chaque 
conlractant  prommettoit  de  ne  doncer  anonn  aajle  aer  ses  terres,  am  peraonnea 
qui  seroient  d4clar4es  rebelles  par  I'un  des  deus  auttea." — lb.  p.  119. 

"  La  France  promet  de  ne  point  reconnoitre  lea  droits  que  le  fils  do  Eoi  Jacqaea 
II.  pent  avoir  sur  TAnglaterre,  et  de  tie  le  pas  souffrir  Eur  EeE  terces." — TraitS 
d'Dt.  Fr.  Ang.  Art.  4;  lb.  p.  157. 
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from  the  country  of  another, — whether  the  invading  force  be  composed 
of  the  refugees  of  tlio  country  invaded,  or  of  aubjeets  of  the  other  country 
or  of  both — tlie  Gi-overnment  of  the  invaded  conntry  has  a  right  to  bo 
satisfled  that  the  country  from  ■which  the  invasion  has  come,  has  neither 
by  iiiffeTance  nor  reception  (patienti&  ant  receptu^  knowingly  aided  or 
abetted  it.  She  must  purge  herself  of  both  these  charges,  otherwisoj  if 
the  cause  be  the  feebleness  of  her  G-overnment,  the  invaded  country  is 
warranted  in  redressing  her  own  wrong,  by  entering  the  territory,  and 
destroying  the  preparations  of  war  therein  made  against  her;  or,  if 
these  have  been  encouraged  by  the  Government,  then  the  invaded  country 
has  a  strict  right  to  make  war  upon  tiiat  country  terself ;  because  she 
has  afforded  not  merely  an  asylum,  but  the  means  of  hostility  to  the  foes 
of  a  nation,  with  whom  she  was  at  peace.  For  it  never  can  be  maintained, 
that  however  much  a  State  may  suffer  from  piratical  incursions,  which 
tlio  feebleness  of  the  eseoutive  government  of  the  conntry  whence  they 
issue  renders  it  incapable  of  preventing  or  punishing,  that,  until  such 
government  shall  voluntary  acknowledge  the  fact,  the  injured  State  has 
no  right  to  give  itself  that  security,  which  its  neighbour's  Gtovernment 
admits  that  it  ought  to  enjoy,  but  which  that  G-ovemment  is  unable  to 
guarantee. 

It  must  be  ai3mitteil  that  there  is  &  practical  acknowledgment  of  such, 
inability,  which,  as  much  is  i  voluntary  confession,  juatiSes  the  offended 
country  m  a  cruise  it  action  which  would  under  other  circumstances  be 
unUwful  Thoie  is  a  very  important  chapter,  both  in  Grotius,  and  in 
hia  commentatii  Heincccius,  entitled  "de  pcenarum  eoinmunicatione," 
"IS  to  wlien  the  guilt  of  i  maletactor,  and  its  conseq^ucnt  punishment,  is 
eommunicatei  to  otteis  thin  himself:  and  the  queation  is  particularly 
considered  wilh  reference  to  the  responsibility  of  a  State  for  the  conduct 
t  iti  citizens      The  "test  for  discovering  "  Civitasne  delinquerit  |. 


!S  ?  '  are  liid  down  with  great  precision  and  unanimity  of 


[•231] 


sentiment  by  all  Publicists,  and  are  generally  reduced  to  two,  a 
=een   from  the  following  extiact  from  Bur!emac[ni(S)  ^who  repeats  tlie 
op  nion  of  UiofiusM  and  Heinecoius.)     "  In  civil  t  (h    ^^JS,) 

"  when  1  p  iticulai  member  has  done  an  injury  to       t  th    gover- 

nor of  the  commoaweallh  la  aomctimea  reaponaibi    f  th  t  war 

may  be  declared  against  him  on  that  account.  But  t  g  u  1  th  kind 
of  imputatisn,  we  must  necessarily  suppose  one  of  th  tw  th  n  s  suf- 
tt.iani.''  or  le  <ption,{!c\  viz  either  that  the  sover  n  h  a  snff  d  this 
haim  to  be  dono  to  the  stranger,  or  that  he  afforded  a  retreat  to  the 
criminal  In  the  foimer  case,  it  must  he  laid  down  as  a  maxim,  that  a 
Boveiei^n  who,  knowing  the  ciiraes  of  his  subject — as,  for  example,  thai 
theyjiaedse  piracy  on  strangers, — and  being  also  able  and  obliged  to 


(S)  The  Principles  of  Natural  and  Public  Law,  bj  J.  J  Bnriemaqui,  I 
at  Geneva.    1  onlj  ijoasess  the  Bnglieh  translation,  London,  1763      Sir  J  Mackin- 
tosh calls  him  "  an  author  of  distinguished  merit." 

{(■J  See  Grotius  de  J.  B.  &  P.  1.  ii.  c.  ui. ;  De  Pcenarum  Commumcitiono ;  and 
the  a^lmirable  PrEeleotiones  of  Heiueccius  on  this  chapter 

Vattel,  1.  ii.  c,  Ti.:  "Dela  part  que  la  nation  peat  avoji   aus  attions  de  aes 
ci  toy  en  9." 

(k)  "Patientia  ant  receptu,"— -Grot,  AHeiaeBS. 


„Google 


PHILLIMORB    ON     INTEENATIONAL    LAVt 


m  mb  p 


of  which  they  are  subjects. (w^  A  different  rule  would  of  course  apply  to 
the  Ewjts  of  large  iiumbers(o)  of  persons,  especially  if  they  appeared  in 
the  array  and  with  the  weapons  of  a  military  force,  as  in  the  case  of  the 
invasion  of  Portugal  which  has  heen  referred  to  ahove. 

COXIX.  The  consideration  of  the  means  by  whicli  nations  have 
enabled  themselves  to  pei-form  this  duty  toward  their  neighbours  and  the 
rest  of  tlio  world,  and  of  the  very  important  and  much-vesBd  question 
of  tho  lawfulness  of  allowing  a  friendly  power  to  raise  troops  in  a 
f^i}Qo-[  neutral  territory,  •will  be  discussed  when  we  enter  upon  tbe 
L  -1  Eight  of  Jurisdiction,  incident  to  a  State,  over  all  porsons  and 
things  within  the  territory,  and  also  in  a  later  part  of  this  work  upon  tho 
Eights  and  Duties  of  Neutrals.  But  this  present  is  not  an  unfit  place 
for  offering  some  general  remarks  upon  the  control  exercised  hy  the  Stato 
over  strangers,  whether  domiciled  and  conimorant  (hahitans,'j  or  merely 
travellers  through  the  country  (itrangers  quipasient.^p^  ) 

It  is  a  received  maxim  of  International  Law,  that  the  Crovernment  of 

(I)  Book  ii.  c.  vi.  s.  72. 

{m)  Letter  to  Lord  Ashburton,  by  E.  Phillimore,  pp.  27,  183  ;  London,  1842. 

(n)  "  Gepeailant,  comnte  il  est  impossible  ^  I'Etat  le  mienx  r€gl€,  au  soureTain 
le  pins  vigilant  et  le  pins  absola,  de  modfirer  h,  sa,  TOlonte  tontes  les  actions  de 
ses  SDjets,  de  les  contenir  eu  tonte  occasion  dans  la  p!us  exact  obSiss^nce,  il  seriut 
injuBte  d'imputer  i  la  nation  ott  an  sonverain  tontes  lea  fantea  des  citoyens.  On 
EC  pent  done  dire,  en  gfin^cal,  que  I'on  a  regn  une  injnre  d'une  Nation,  parce  qn'on 
I'aura  regue  de  qnelqu'nn  de  ses  membres  (on  ne  peut  imput^r  h,  la  nation  lea 
actions  des  parUcnliers.") — Vattel  t.  i.  1.  ii.  c.  vi.  3.  73. 

(o)  Heffters,  zweites  Bueli,  Volkerrecht  im  Znstand  des  Unfriedens,  a.  148,  pp. 
2B8-9 ;  After  saying  tliat  what  tlie  State  may  not  lawfully  do  oolleotively  it  may 
not  do  iodividnally — "  Sollte  freiliob  die  Theilnalime  der  Unterthanao  eine  ■maaien- 
ha/te  werden,  dodnrch  die  Aufmertsamkeit  nod  BedeoUiolikeit  der  Gegenpartei 
erregen,  demnach  Eepresaalien  derselben  befiirchten  iaasen." 

Zoncii,  De  Judicio  inter  Gentes,  pars  ii.  s.  vi,  p.  120  (ed  Osonlie,  1S50) :  "  An 
repr^esalice  sint  licit^  7  Imperator  Zeno  asqnltati  naturali  contrarium  dicit  Tit, 
pro  fllieno  debito,  alii  molestentur ;  et  in  NoveilJL  Jnstiniani  prohibentnr  Pignora- 
tiones  pro  oliis;  addit&  oans^  Quod  Rationem  noQ  habet,  alium  ease  debitorem, 
aliam  esigi  :  Jure  tamen  Qentinm  introdnctnm  apparet,  ut  pro  eo  qnod  piieetare 
debet  Civiiia  Sodetas,  ant  ejus  capnt,  sive  pur  se  primo,  aive  quod  alieno  debito 
jns  nott  reddendo  se  obatrinxeriut  obligala  sini  ojiiaia  bona  suMUorum." 

(p)  Vattel,  t  i.  c.  xii.  s.  213, 1.  ii.  o.  viii.  passim. 
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a  State  may  pruhibit  the  entrance  of  straogera  into  the  country,  and 
may  therefore  regulate  the  oonJitJoca  under  which  thoy  stall  ho  allowed 
to  reroain  in  it,  or  may  require  and  compel  their  departure  from  it. 
According  to  the  Law  of  England,  local  allegiance  is  due  from  an  alien 
or  stranger  born,  so  long  as  he  continuoa  within  the  protection  and 
dominion  of  the  Crown;  and  it  ceases  the  instant  he  transfers  himself 
from  this  kingdom  to  another.  The  allegiance  and  tho  protcution  of  the 
stranger,  therefore,  are  both  confined,  in  point  of  time,  to  the  duration 
of  the  residence ;  and  in  point  of  locality,  to  the  dominion  uf  the  British 
Empire.(5)  During  periods  of  reTolutiouary  disturbances  both  on  the 
Continent  and  within  this  kingdom,  it  has  been  customary  to  pass  Acts 
of  Parliament  authorising  certain  high  officers  of  the  State  to  order  the 
departure  of  aliens  from  the  realm  within  a  specified  time  and  their 
imprisonment  in  case  of  refusal.  Tliese  acta  have  generally  been  limited 
in  their  duration :  the  operation  of  the  last  was  conlined  to  the  period  of 
one  year.(?') 

Iq)  Calvin's  case,  1  CoUa'e  Report's,  6  a, 

Stephen's  Blaokstona,  vol.  ii.  0,  iv.  pt.  i.  c.  11. 

1  Hale's  Pleas  of  the  Crown,  60. 

M  "This  power,"  as  Mr,  Cannitig  observed,  "had  undo uhtcdly  been  exercised 
by  the  Crown,  sometimes  with,  sometimes  without,  the  consect  of  Parliament." 
(6  Canning's  Speeches,  p.  255.)  The  33  Geo.  III.  c.  4.  A.  o.  1793,  was  the  first 
Alien  Act  passed  by  tbe  Pariiament  of  this  *kingdom,  and  was  followed  rj.234 
up  by  Lord  Gcenvill's  note,  dismissing  Monsieur  Chauvelin.  '- 

Translation. 

"  Whitehall,  Jan.  24th,  1793. 

"  I  am  charged  to  notify  to  you.  Sir,  that  the  cliatacter  with  which  you  had 
been  invested  at  this  Court,  and  the  functions  of  which  have  been  so  long  sus- 
pended, being  now  entirely  terminated  iij  the  fatal  death  of  His  late  most  Chi'is- 
tian  Majesty,  you  have  no  more  any  public  character  here. 

"  The  King  can  no  longer,  after  such  an  event,  permit  your  residence  here. 
Hia  Majesty  has  thought  fit  to  order  that  you  should  retire  from  this  kingdom 
within  the  term  of  eight  days  ;  and  I  herewith  transmit  to  you  a  copy  of  the  order 
which  His  Majesty  in  his  Privy  Council,  has  given  to  this  effect. 

"  I  send  you  a  passport  for  yoorself  and  year  suite ;  and  I  shall  not  fail  to  take 
all  the  other  necessary  steps,  in  order  that  yoa  may  return  to  France  with  all  the 
attentions  which  are  due  to  the  character  of  Minister  Plenipotentiary  from  His 
Most  Christian  Majesty,  which  you  have  exercised  at  this  Court. 
I  have  the  honour  to  be,  &c. 


■'  Gkbuvillb." 

(State  Papers  on  the  War,  j 

1.34 

5.) 

his  Act  has  been  followed  uj 

iby 

38  Geo.  III.  c.  50,  TT. 

66  Geo.  m.  0.  as. 

41  Geo.  m.  0.  24. 

58  Geo.  lU.  c.  96. 

42  Geo.  III.  c  93. 

1  Geo.  IV.  c.  105. 

43  Geo.  m.  c.  165. 

3  Geo.  IV.  0.  SI. 

64Geo.  m.  0. 1B5. 

B  Geo.  IV.  0.  31. 

55  Geo.  in.  0.  64. 

he  last  Statute  was  passed  . 

>n  June  9th, 

1848,  H&  13  Vict,  c 

;.  20.  i  '■  An  Act 

nthorise  for  one  Year  and  to 

the 

End  of  the  then  next  Sessioi 

1  of  Parliament 
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[*235J  *CHAPTER   XI. 

J  RtSOTJECES   BY 


CCXX.  This  Eight{(i)  is  little  more  than  a  e       q  f   m  w3i  t 

has  been  already  stated  witli  respect  to  the  free  n      ^  t  f  th 

and  the  exceptions  wliieli  the  International  Law  h  n  t  d  tli 
caseof  particular  portions  of  the  ocean.  The  geae  11  w  t  th  p  f  t 
liberty  of  commerce  incident  to  eveiy  nation,  is  f  bly  nit  uly  t  t  d 
by  Grotius  :(6)  "  Quominiis  j,cd3  quEcrjue  cum,  q  S,  g  nte  p  a 
commercium  colat,  impediendi  nemmi  lus  est :  id  lu  [.  m  tt  t  t 
societatishumansB;  neectuqiiam  danrno  ideit    nm   t   m  1        a 

speratam,  sed  non  debitum  deoedat  id  damni  tig        p  t  d  1   t 

The  extravagant  pretentions  of  Spain  and  P  it   g  1  t  1  m 

m        w'th  thEt      IWtld  dth      p     tlbdmnt 

h       b       d  d  f    m       h  pte       It       h  w  j     f    tly     m 

ptctt        y1       tmkwht         Itntpl  wth       ]tt 

P       ftT    t     w        mm  t     dm  t        y     t    n   q    lly  t     t  t         11 

L      "J        t        f   m    t  t      dn  t      m        d      f  11        d    th  rs 

ud  f  bl  dt  1  ddhgintyb 

t    1  d  by  th       p        p  f      T       J 

Afnhth       mp  f       ttg      m  wthgdt 

Ittp       n  dl  Eyljlmth        t         tm 

th       b  fi     1  t       mm        It  w  th  ts  n    t! 

ty        t       m  tpld     mp     y    f  th  t  t  y.     Every  page 

f  th    h   t    y    t      11       1   d  p     d  h         w  th  what  rigour  this 

m      J  ly  h     b  t  d  by  th    m  th  t  y       t   le  of  p^ace,  and 

w  th  wh  t  J    I      y  th    f       il      1       t         f       h  m      poly  in  time  of 
ly         bllg       tf  f        tlhb       regarded  by  the 

th  b  11  g  t  E  gl  d  h  t  d  ly  d  d  t  th  eutral  the  right 
of  canying  on  th^t  commerce  Witt  the  col  jnies  of  the  belligerent  in  time 
of  war  from  which  it  had  been  excluded  in  time  of  peace.  Eat  this  sub- 
ject belongs  to  another  part  of  this  work. 

"The  colonial  monopoly,  that  fruitful  source  of  wars"  (Mr.  Wheaton 
writes  in  1845),  "  has  nearly  ceased ;  and  with  it  the  question  as  to  tho 
light  of  neutrals  to  enjoy  in  war  the  commerce  prohibited  in  time  of 
peace."  (cj 

The  whole  status  of  Consuls  is  considered  in  a  later  portion  of  this 
Wori.((i  ) 

(a)  "  Oommerclam  cum  Turcis  vetitum  dicere  lege  omnes  videntur,  Kt  miiii 
tamen  non  libet  facilS  discedere  i  regnlfi,  certisslmfi  Juris  Gont'inm,  quod  cnnstltuifc 
commercia,  neo  distinguit  aliquid  de  GentibuB." — Albericua  Gent.,  Advoc.  ilispan. 

Grotius,  1.  ii.  c  2,  B. 
Martens,  I.  iv.  e.  iii.  s.  139. 
Kluber,  e.  69. 

MasB^,  Le  Droit  Commercial  dana  sea  rapportB  areo  le  Droit  des  Gens  et  le  Droit 
Civil,  t  i.  I.  ii.  p.  88.  (S)  L,  ii.  o.  2,  13.  B. 

(e)  Hiat  pp.  758-GO.  (d)  Et  ?ide  ant6,  Ch.  ii.  1.  siii. 
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7  AOQUiertlON. 


[*237] 


CCXXI.  In  the  ctiaeusaion  upoii  the  Eights  of  Territorial  Inviolability, 
the  fact  of  rightful  possession  has  been  assume d.(o)  "  Totuiu  autem. 
jua,"  (the  Koman  lawyers  say)  "consistit  aut  in  adquirendo,  nut  in  oon- 
servfLudo,  ant  in  minuendo.  Aut  enim  hoo  agitur,  quemadmoduia  quid 
cujusque  fiat ;  aut  qneraadmodum  quis  rem  vel  jus  suum  conseryet :  aut 
quomodo  alienet  aut  ami  t  tat.  "(i) 

Before,  however,  we  enter  upon  the  consideration  of  the  manner  in 
wliich  Acquisitions  are  made  by  a  State,  it  seems  expedient  to  offer  some 
observations  upon  tho  nature  of — 

1.  Possession  (possesstoy,  and  of 

2.  Property  (prqprielas),  or  Dominion  (dominiumj. 

TheKomau  Law(c)  is  the  repository  from  which  all  *jarista|  r,goo-j 
wtether,  writing  on  private  or  public  law,  have  borrowed  their  L  J 
elementary  learning  upon  this  point;  and  it  is  with  truth  that  a  very 
distinguished  modern  jurist  observes,  "  Possession  is  notio  atque  indoles, 
ejus  acquiaitio  vel  omissio,  accuratius  d  juriscousultis  Komanis  definite 
sunt,  ut  ea  jam  non  facti  solum  Bed  juris  quoque  esse  dioatur."(i:f ) 

OCXXII.  The  generic  term  posBmdon  branches  forth  into  various  spc- 

(a)  "  Les  ferritoires  de  I'Europe  out  §t6  opptoprife  i,  chaque  nation  i,  la  snite  de 
rfivolutions  succeESiveE,  dacE  lesquellea  la  force,  puis  la  marclie  lente  et  logique 
dea  6veiiaiiieiits,  ont  eu  plus  d'influence  que  le  droit.  L'inyasion  des  peuples  da 
nord  danalemouderomain:  plus  taidjlar^nnion dee  diffSrectea  petitea  puisaances 
de  la  KodalitS  en  Etats  plus  forte  et  moins  nombrenx,  aont,  daas  ce  travail,  Jea 
dews  f^ta  principani.  Pendant  ce  long  eapace  de  temps,  et  depais,  des  tranafor- 
raations  diversea,  dea  traltSa  nombrens,  se  aont  saco6d6,  et  tout  finit  par  conatituer 
le  territoire  des  Etats  actnels. 

"  n  serait  inutile  de  diEcuter  sue  la  ISgitimitS  des  pteaiferes  oocupationa  qui  se 
reiicontrent  It  Torigine  de  ces  Etats." — Des  Mojena  d'aoqu^rir  le  Domains  Interna- 
tional, par  Eugene  Ortolan,  a.  Ixi.  p.  43. 

(SI  Dig.  1.  i.  t.  iii.  41, 

(c)  Warnkcenig,  lustit.  Juris  Eom.  Privati,  1.  ii.  c.  i.  t.  iii.,  c.  ii,  t.  ii. 

Fuchta,  Fandekten,  kap.  2. 

Maeteldej,  Besond.  Theil,  kap.  1. 1.  i. 

Savignj,  Besitzrecht. 

Mnhlenbruck,  Dootrina  Pandect.  1.  ii.  c.  3. 

(dj  Warnktsnig,  Inatit.  Jnris  Bomani  Piirati,  s.  295. 

In  The  Fama,  6  Eobiason's  Adm.  Rep.pp.  lH-lG,LordStowell  applies  the  rules 
relating  to  Possession,  &a.,  in  the  laatitntes  and  Digests  to  decide  a  qneaCion  of 
Interuational  Law. 

(e)  Dig.  2li.  3  ;  "  De  acquirenda  vel  amittendi  posseasione." 

lb.  sliii.  IJ:  "  Uti  possidetis." 

Inst.  ii.  t.  vi ;  "  De  usucapions." 

"Poaaeaeio  appellata  est,  ut  et  Labeo  ait,  a  sedibus,  quasi  positio,  quia  natura- 
tnr  ab  eo,  qui  ei  iaaistit;  qnam  Grteoi  neroxi"  dicnnt." — Dig,  ili.  'i,  I. 
ure  famDiaritatis  amici  fundnm  ingreditur,  non  videtut  posaidere,  quia 
iiimo  ingreaaus  eat,  ut  poaaidaat,  licet  ootpore  in  fundo  sit." — lb.  41. 

muto  mihi  causam  posse asioais,  Bed  desino  poasidere,  et  alium  possessorem  miuia- 
0  facio,    Mec  idem  est  posaidere,  et  alieno  nomine  possidere ;  nam  is  poB- 
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That  person  mproperli/  said  to  possess  a  thiog  who  both  actually  aad 
corporally  retains  it,  and  who  desires  and  intends  at  the  same  time  to 
make  it  his  own. 

That  person  who,  haying  no  such  desiro  or  intention,  by  mere  corpo- 
ral act  retains  a  thing,  is,  only  in  a  gross  and  inaccurate  sense,  said  to 
possess  it. 

r*219T  *T'i^'  person  who  retains  a  thing  in  the  conviction  that  he  is 
•-  -I  the  rightful  possessor  of  it,  though  he  bo  mistaken,  and  be  not 
the  rightful  possessor,  may  acquire,  by  the  operation  of  iime,  a  legal 
title  to  it,  and  be  protected  by  law  in  the  possession  of  it  (ad  usucapionem 


There  are,  therefore,  three  y>ecies  of  possession  : 

1.  Natural  possession,  or  the  bare  seizing  and  detaining  a  thing  (natu- 
ralis  possessio,  sive  n'ada  rei  detentio). 

2.  Legal  possession,  by  act  and  intention  (  ani-ino  et  facto,  de  droit  et 
de  fait, poseessto  proprii  stc  clicta,.^/)^ 

3.  Possession  by  operation  of  time  (civilis  possessio). 

COXXIII.  Dominion  (dominium)  ]s  the  fullest  right  which  can  be 
exercised  over  a  thing:  the  right  of  property,  properly  so  called. 

According  to  the  ancient  Koman  Law,  dominium  could  only  be  ac- 
quired by  a  Eomaa  citizen,  and  through  the  medium  of  certain  strict 
formalities  ("in.  mandpio  habere,  exjwe  Quiritmin  Dom,inus."\  But 
the  Prsetor,  following  the  dictates  of  natural  equity  {jv^  gentium),  intro- 
duced a  doctrme,  which,  without  these  formalities,  secured  to  the  stranger 
(peregrinus\  as  well  as  the  citizen,  a  dominion  over  the  thing  {in  bonis, 
honiianum)  which  he  had  lawfully,  and  "Jure  gentium"  acquired. 
r*2401  *JnBbnian  abolished  altogether  this  distinction ( </)  between 
L  J  the  ancient  and  the  Prictorian  Equity,  and  established  universally 
the  dominium  jure  gtnlmm      The  law,  however,  still  recognised  certain 

sidet,  cnjns  nomine  possidetnr.    Procurator  alieaEC  possessionia  priestat  ministe- 

"Justa  enim  an  injagta  advereus  osteroa  posaosaio  ait,  in  hoo  interdicto  nihil 
refert ;  qaaliaennqne  enim  poaaessor  tioc  ipao,  quod  poaseasor  est,  plus  jnria  habet, 
quam  ille,  qui  non  poaaidet." — lb.  sliii.  It,  2. 

"  Creditores  miaaoa  in  poaaessionem  rei  aervands  oansa  interdioto  uti  poaaidetis 
nti  non  posse ;  et  merito,  quia  non  possident.  Idemque  et  in  ceteria  oranibua,  qui 
custodi^  cauaa  miaai  sunt  in  poaaeasionem,  dicendnm.  est." — lb.  It,  3,  8. 

"Dejioitor  is,  qui  poasidet,  siye  clviliter,  sive  naturaliter  possideat;  cam  et 
natuiaiis  posaeaaio  ad  iioc  interdictum  perliuet." — lb.  zliii.  16. 1.  s.  S. 

(/)  "  Si  we  iu  vaonam  poaaeEaionem  fundi  Cornellani  miseris,  ego  putaiem  me 
in  fandum  Sempronianum  missum,  et  in  Oornelianum  iero,  non  acquirem  posses- 
ionem,  nisi  forte  ia  nomine  taHtum  erraverimus,  in  corpore  consenaerimns.  Quo- 
oiam  autetn  in  corpore  non  conseuGerimus  an  a  te  tamen  recedat  possessio  ?  quia 
animo  deponere  et  mutare  nos  poaaessionem  posae  et  Oelsas  et  Mareellua  acribunt, 
duijitari  potest ;  et  si  animo  acquiri  posseaaio  potest,  Bnmqaid  etiam  acquiaita  est? 
sell  non  puto  errantem  acqnirere,  ergo  neo  amittet  posaesaionem  qui  quoflammodo 
sub  conditione  receasit  de  poaaessione." — Dig.  sli.  2,  34. 

"  Differentia  inter  dominium  et  poasesaionem  litee  est,  quod  dominium  nihilo 
minuB  qua  manet,  qui  dominus  esse  non  Tnlt,  poaaessio  autem  recedit  ut  quiaque 
coustituit  nolle  poasidere.  Si  quia  igitur  eii  meute  possessionem  tradidit,  ut  postea 
ei  reatitnatnr,  desinit  possidere," — lb.  17,  1. 

(g)  Cod.  vii.  35  r  De  nudo  jure  Quiritium  toUendo. 

Wamkcenig,  Inatit.  J.  E.  1.  ii.  eb.  i.  t.  3. 
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modes  of  acjumn^  property :  tliese  were  either  aecordiag  to  ihejusgai- 
tiumor  thejm  civile. 

The  principal  modes  under  the  jus  gentiivm,  were : 

1.  Occupation  [occupatio). 

2.  Natural  increase  {occessto). 

3.  Transfer  (i)-«dt7io):  either 

{«.  inter  vivos, 
j3.  or  by  teatamant  or  succession. 
The  mode  of  acquisition  under  the /us  civile  was, 

1.  Bj  the  effect  of  a  law  IJege). 

2.  By  a  judicial  sentence  (adjudicatione). 

S.  By  the  operation  of  time  (vetustatis  auctoritate,  usucapione,  prx- 
seriptione). 

JOominimi  might  suffer  an  intemiption  by  the  invasion  of  another 
person  (usttrpcUio). 

1.  By  an  overt  act  on  the  part  of  an  individual  {nalwraUs  usurpatioy, 

2.  By  an  adverse  decision  of  a  legal  tribunal  (civilis  uswrpatids. 

Aa  Dominion  is  acquired  by  tlje  combination  of  the  two  elements  of 
fact  and  intention,  so,  by  the  dissolution  of  these  elements,  or  by  the 
contrary  fact  and  intention,  it  may  be  lost(A)  or  extinguished. (i) 

The  application  of  these  principles  of  Roman  jurisprudence  to  thesys- 
tam  of  International  Law  appears  to  have  been  readily  made  by  Grotius 
and  other  jurists;  and  without  some  acquaintance  both  with  the  language 
and  doctrine  of  the  Eoman  *Law  upon  the  subject  of  Possession  1-^0411 
and  Dominion,  it  is  impossible  correctly  to  understand  and  justly  <-  J 
to  appreciate  the  writings  of  commentators  upon  International  Law. 

It  will  be  well  to  recite,  as  a  preface  to  the  discussion  upon  the  Kights 
of  Acquisition  by  a  State,  the  doctrmo  and  language  of  Bynkershoek : 
"Postquam  Lex  certos  dominii  acqaivendi  modos  piiosctipsit,  hos  seqne- 
muv."(/£)  From  Gvotiua(^  we  learn  that  these  modes  of  Acquisition 
were: 

1.  By  Occnpation  (oceiipatione  derelict!). 

2.  By  Treaty  and  Convention  [paationihmy 

3.  By  Conquest  (yictorix  jure). 

And  if  Acquisition  by  Accession  and  by  Prescription  be  considered  as 
corollaries  to  Occupation,  and  all  oases  of  Transfer  be  held  to  fall  under 
the  category  of  Treaty  and  Convention,  the  enumeration  may  be  con- 
sidered as  sufficiently  complete.(jre) 

(h)  "  Quemadmodam  anllapossessio  aoquiri  nisi  animo  et  corpore  potest  ita  nulla 
omittitur  nisi  in  quS  atramqae  in  contratium  fljilum  e  t   — D  g  xl        8 

(i)  Tide  poet.  (*)  Opera,  iii.  254 ;  De  Dom  mo  Mar  a 

(Q  Lib.  ii.  c.  is.  3.  11.  p.  338. 

\m)  " Dominiumqoe  rernm  ex  natural!  possessiooe  cojp  sae  Nerva  fil  us  at 
ejusquB  rei  vestjgium  remanere  in  hia,  qute  terrS,,  mar  cceloque  cap  nntur  uani 
haac  protinus  eorum  fieri,  qui  primi  poseeasionem  eorum  api  rehende  nt  Item 
beUo  captu,  et  insula  in  mari  enata,  et  gemms,  lap  11  margar  ta*  in  1  ttorlhu 
inveotEe  ejus  fiunt,  qui  primus  eonini  poaseasiouem  nact  s  est   — D  g  xl    2  1 

"  Sed  quemadmodum,  cum  Theatram  commune  3it  rectd  tamen  d  c  potest  ^us 
esse  sum  locum  quern  quisque  occupant:  sic  in  arbe  m  nloTe  commun  non  al 
veraatur  juB  quo  mmua  auum  qaidque  cujusque  sit." — C  cero  De  P  n  1         c   20 

"Sunt  autem  priTata  nulla  natural  sed  autveteri  occupat  ooe  ut  qu  quondam 
in  vacua  veuerunt:  autvictorifi,  ut  qui  bellopotiti  sunt,  aut  lege,  pactione,  con- 
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CCXXIV,  But  Acquisition  itself  is  divided  into  two  classes;  Original 
(acqvisilio  onginarta'i  and  Derivative  (derivatlva,  facto  hominis,  velfaclo 
legii). 

Under  the  former  head  may  be  classed  Acquisition  by  Occupation, 
Accession,  and  Prescription :  under  the  latter,  all  Acquisitions  by  Treaty 
r*9J.9T  '^^  Convention,  including  Transfer  *(tradiHo^,  Gift,  Sale,  Ex- 
L  -I  change.  Inheritance  by  Testament  or  Succession,  and  Acquisi- 
tions by  Conquest.(ft) 

CCXXV.  With  respect  to  Original  Acquisition,  we  have  first  to  con- 
sider nnder  this  head  the  title  which  a  nation  acquires  by  occupafion. 
Discovery,  Use,  and  SeflUmsnt  are  all  ingredients  of  that  Occupatwn 
which  constitutes  a  valid  title  to  national  acquisitions. 

CCXXVI.  Discovery,  aeoording  to  the  acknowledged  practice  of 
nations,  whether  originally  founded  upon  Comity  or  Strict  Right,  fur- 
nishes an  inchoate  title  to  possession  in  the  discoverer.  But  the  discoverer 
must  either,  in  the  first  instance,  be  foi-tified  by  the  public  authority  and 
by  a  commission  from  the  State  of  which  he  is  a  member,  or  his  discovery 
must  be  subsequently (o)  adopted  by  that  State,  otherwise  it  does  not  fall, 
with  respect  to  the  protection  of  the  individual,  under  the  cogaizanoe  of 
International  Law,  except  in  a  limited  degree;  that  is  to  say,  the  indi- 
P„,n-.  vidual  has  a  natural  title  to  be  undisturbed  in  the  possession  of 
<~  J  *the  territory  which  he  oeoupies,  as  against  all  third  Powers.  It 
will  be  a  question  belonging  to  the  Municipal  Law  of  his  own  country, 
whether  such  possessions  do  not  belong  to  her,  and  whether  he  must  not 
hold  them  under  her  authority  and  by  her  permission.  Such  would  be 
the  case  with  the  possessions  of  an  English  subject.  But,  as  far  as  In- 
ternational Law  is  concerned,  Vattel,  following  the  rules  of  natural  equity 
incorporated  into  Roman  Jurisprudence,  says  justly:  "Tous  les  hommes 
ont  un  droit  egal  aus  choeea  qui  ne  sont  point  encore  tomhees  dans  la 
propriete  de  qnelqu'un;  et  ces  choses-la  appartiennent  an  premier  ooou- 
pant.  Lors  done  qu'une  nation  trouva  un  pays  inhabite  et  sans  maitre, 
elle  pent  legitimemcnt  s'en  emparer;   et  aprfes  qu'elle  a  suffissmment 

ditione,  sort,  es  quo  fit  ut  ager  Arpinas  Arpinatnm  dicatnr:  Tusculanna  Tuscnla^ 
norum  r  Eimilisque  est  privatornm  posEBSsionnm  deseriptio,  ex  quo  quia  Bunm 
cojusque  fit,  eornm,  qnze  nature  fuerunt  commnnia,  quod  cuique  obljgit,  Id  quis- 
que  teneat;  eo  si  qui  sibi  plus  appetet ;  Tiolabit  jus  hnmame  societatis." — De  Off. 

(n)  The  effect  of  Christianity  upon  the  doctrines  of  posaession  and  property,  oc 
domirtian,  was  as  beneScialas  it  was  upon  nil  other  ctoctriues  which  are  conBerva- 
tire  of  social  order  aod  productive  of  hninan  happiness.  Ascribing  to  God  "  the 
world  and  all  that  ia  thaceia,"  it  nevertheless  consecrated  the  rights  of  Property ; 
and  thOHgh  for  a  season  the  first profeasors  of  Christianilj  had  their  goods  in  com- 
mon, and  no  private  property.yet  Ujiewas  an  accidental  arrangement,  growing  out  of 
the  particular  exigencies  of  a  particular  epoch,  and  ceasing  when  tbey  ceased.  The 
arrangement  moreover,  while  it  lasted,  was  voluntary ;  and  even  during  its  continu- 
ance a  respect  foe  the  strict  rights  of  property  was  carefully  inculcated  and  pre- 
served.— See  Troplong,  De  i'lnftuence  flu  Ohritianiame  sur  le  Droit  Civil  des 
Bomains,  p.  121. 

(o)  "  Ratihabitio  constituit  tuum  negoUnm,  quod  ah  initio  tuam  non  erat,  sed  lui 
contemplatione  gestum." — Dig.  iii.  6.  vi.  9.    De  Negotiis  gestia. 

"Sed  etsi  non  vero  procuratori  solvam,  ratum  autem  habet  dominua,  quod  ao- 
Intum  est,  liberatio  conting^t:  rati  enim  Mbiiio  mimdato  iMiiiparalwr." — Dig.  ilvl.  3. 
xii.  4  deSolut.:  cf.  Dig.  :liii.  IG.  i.  \i.  de  vi  et  de  vi  arm. 
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marque  sa  volonte  a  cet  egard,  un  autre  ne  pent  I'en  depouiller.  C'eat 
ainsi  que  des  navigateurs,  allact  &  la  decouverte,  muaia  d'une  eommisaion 
de  leur  souverain,  et  reneontrant  des  iles,  ou  d'autres  terres  desertes,  en 
out  pris  posBsssion  an  nom  de  leur  nation :  et  commnuement  ce  titre  a 
et6  respeefe,  ponrvu  q'nne  possession  r6elle  I'ait  suivi  de  ^Tis."(p) 

OCSXVII.  In  the  various  discussions  which  took  place  between  the 
United  States  and  Great  Britain  with  respect  to  the  right  of  the  Oregon 
Territory,  the  title  resnlting  from  discovery  was  attempted  to  he  pushed 
far  beyond  the  limits  of  this  doctrine,  even  to  the  extent  of  maintaining, 
that  the  first  discovery  by  an  unwmmiisionid  menJiant  hip  gave  puonty 
to  the  claims  of  Americi  upon  these  regions  But  such  d  position  ap 
pears  opposed  to  all  the  authorities  npon  International  Law,  and  it  was 
steadily  denied  by  Gieat  Britain 

GCXXVin  The  wJioatb  litk,  then  must  m  &&  first  phca  be  torti 
fied  by  the  previons  commission  or  confirmed  by  the  subaeq  lent  Ratifiea 
tion  of  the  State  to  which  the  dis  oveiei  belongs  bo  fir,  incur  Img  to 
the  practice  of  nitions,  fetrenglhened  in  some  degice  by  the  prmLiples  of 
natural  'Law  and  the  reason  of  the  thing,  the  fict  of  anthoiiieil  i-»oi  i-i 
discovery  may  be  sa  d  to  found  the  njhl  to  oceupy  *-  "     J 

"It  is  to  be  observed,  then,"  (Lord  Stowell  says,)  "that  all  corporeal 
property  depends  very  much  upon  oeeupanoy.  With  respect  to  the 
origin  of  property,  this  is  the  sole  foundation ;  giwc!  mtUius  est  ratione 
naturali  ocoupanti  conceditur.  So  with  regard  to  transfer  also,  it  is 
universally  held,  in  all  systems  of  jurisprudence,  that  to  consummate  the 
right  of  property,  a  person  must  nnite  the  right  of  the  thing  with  posses- 
sion. A  question  has  indeed  been  made  by  some  writers,  whether  this 
necessity  proceeds  from  what  they  call  the  natural  law  of  nations,  or  from 
that  which  is  only  conventional.  Grotius  seems  to  consider  it  as  proceed- 
ing only  from  civil  institutions.  Puffendorf  and  Pothier  go  farther.  All 
concur,  however,  in  holding  it  to  be  a  necessary  principle  of  jurispru- 
dence, that,  to  complete  the  right  of  property,  ilie  right  to  the  thing  and 
the  possession  of  the  thing  itself  should  be  united ;  or,  according  to  the 
technical  expression,  borrowed  either  from  the  civil  law,  or,  as  Barbeyrac 
explains  it,  from  the  commentators  on  the  Canon  Law,  that  there  should 
be  both  the  jus  in  rem  and  the  j'ns  in  re.  This  is  the  general  law  of 
property,  and  applies,  I  conceive,  no  less  to  the  right  of  territory  than 
to  other  rights.  Even  in  newly  discovered  countries,  where  a  title  is 
meant  to  be  established/orifie^rsiiijiie,  some  act  of  possession  is  usually 
done  and  proclaimed  as  a  notification  of  the  fact. 

"  In  transfer,  surely,  whore  the  former  rights  of  others  are  to  be  super- 
seded and  extioguished,  it  cannot  be  less  necessary  that  snoh  a  change 
should  bo  indicated  by  some  public  acts,  that  all  who  are  deeply  inter- 
ested in  the  event,  as  the  inhabitants  of  snoh  settlements,  may  be  in- 
formed under  whose  dominioa  and  under  what  laws  they  arc  to  live. 
This  I  eoDoeive  to  be  the  general  propriety  of  principle  on  tho  subject, 
and  no  less  applicable  to  cases  of  territory,  than  to  property  of  every 
other  description  ."(2) 

(p)  "  Comment  une  Nation  a'appcoptie  un  Pajs  d&ert." — Vattel,  torn,  i,  I,  i,  c. 
13.  a.  201. 
(S)  The  Ifama,  5  Bob.  Adm.  Rep.  pp.  114—116. 


>v  Google 


200  PHILLIMORE    ON    INTERNATIONAL    LAW. 


[.246] 


"C  CVXI\  The  nest  ^fep  lu  to  eons  Jer  whdt  f  uts  conatituto 
]  Occupation  wh  t  iie  the  s  gna  and  embli-nia  of  its  having 
taken  place  for  it  is  a  oleai  principle  of  lotemit  onil  Liw,  that  the 
title  may  not  be  concealed,  thit  the  tnt  nt  to  occupy  mu^t  be  mamte^ted 
by  some  overt  or  txtemai  acts  The  language  of  the  coramentatora  Ji 
clear  and  full  upon  this  point 

"  Simnl  diBCimuH  quomndo  les  in  propiietafem  ivennt  ion  anim 
acta  solo  ;  ner|Tie  enim  Boire  alii  poterint  qi  d  ilii  suura  LS=e  -vellont,  ut 
eo  abstinerent,  et  idem  velle  jlures  potprant  &el^2ti  qu  dam  ait 
expresso,  ut  pei  divi^iionein,  a!  I  tot  to,  ut  pur  occupationem.    (;) 

Again : 

"  Bequiritnr  ant  m  corporals  quiedam  posscssi    ad  dominium  adipi 
eendum,"(s) 

And  again 

"Prseter  j,nimum  lussesa  ratni  de&  dero,  &ed  qujlemcun  ^ue  que  pri 
bet,  me  neo  cOJpore  desiisae  p  aailcre    [fj 

These  acts,  then,  by  the  common  consent  of  nations,  must  be  n  p  of 
and  settlement  m  the  dituovered  temtoiies 

CCXXX.  By  a  Ball  piomnlgated  m  U6i  Pope  Nitholia  V  ga^e  to 
the  crown  of  Portugal  the  Empire  of  tiuiaea,  and  the  power  to  subdue 
all  the  barbarous  nations  therein,  and  prohibited  the  access  of  all  other 
nations  tliereto.(M)  By  a  BuU  promnlgaled  in  1493,  Pope  Alexander  VI, 
granted  to  the  crown  of  Spain  all  lands  already,  or  hereafter  discovered, 
lying  to  the  west  and  south  of  the  Azores,  drawing  a  line  from  one  pole 
to  the  other,  a  hundred  leagues  from  the  west  of  the  Azores.  This  pon- 
tifical decision  was  subsequently  ratified  by  tho  Treaty  of  TordesiUcm  in 
1494,{ii)  and  confirmed  by  Pope  Julius  in  1506.  These  papal  grants  to, 
r*9d.Rl  ^^^  arbitrations  between,  Spain  and  Portugal,  as  well  *as  the 
L  J  conventions  on  this  subject  between  the  lay  powers  themselves, 
were  always  utterly  disregarded  by  Great  Britain,  France,  and  Hollaed, 
though  not  altogether  abandoned  by  the  grantees,  till  their  futility  had 
been  demonstrated  by  the  result  of  many  sanguinary  wars.(ju)  Vattel 
is  very  clear  npon  tlds  point  i  "  Mais  c'est  une  question  de  savoJr  si  une 
nation  pent  a'approprler  aiusi,  par  une  simple  prise  de  possession,  dcd 
pays  qu'elle  n'occupe  pas  reeltement,  et  s'en  reserver  de  cette  maniere 
beaucoup  plus  qu'elle  u'est  capable  de  peupler  et  de  culliver.  II  n'est 
pas  difficile  de  decider  qu'une  pareillo  pretention  serait  absolument  con- 
traire  au  droit  naturel,  et  opposee  aux  vues  de  la  nature,  qui,  dostinant 
toute  la  terre  aus  besoins  des  hommes  en  general,  ne  donne  a  ehaque 
peuple  le  droit  de  s'approprier  un  pays,  que  pour  les  usages  qu'elle  ea 
tire,  et  non  pour  empgcher  que  d'autros  en  profitect.  Le  droit  des  gens 
ne  reconnaitra  dono  \i\,propri4li  et  la  souverainati  d'une  nation  que  sur 
les  jjays  miies  qu'elle  aura  occupes  reellement  et  de  fait,  duuB  lesquels 

M  Grotius,  1.  ii.  o.  ii.  2,  s.  5.  (s)  Grotiua,  I.  ii.  o.  tiii.  3.  3. 

(i)  Bjnkerehoek,  De  Dom.  Maris,  c.  i. 

(«)  Gflnther,  I  Kap.  6,  II  Kap.  2,  3.  10.  (v)  Murtena,  Kec.  t.  i.  p.  372. 

(te)  Even  in  modern  times  Spain  has  olaitQodtlio  nonh- we  stern  coasts  of  AniBrica 
npon  the  sole  ground  of  having  first  discovered  them. 
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elle  auii  f  rme  iin  etabli'-sement,  ou  Ijnt  elk  tircii  un  uiage  actuel.(a;J 
Ea  effet,  br'.que  cIlS  nuigiteurs  fnt  lencoDtie  des  pajs  d6scrl:H,  dajis 
Icsquels  ceux  des  autres  aatiuna  avaicnt  dres&e  en  passant  quelque  moDu- 
Mient,  poQi  maaquer  leur  piiBe  de  possession,  ils  ne  se  soot  pas  plus  mia 
en  peine  de  eette  vaine  ceremonie  que  da  la  disposition  dea  papes,  qui 
partagfirent  une  giand  partie  du  monde  entre  les  cooronaes  de  Castille  et 
de  Portug'il '  \^>/)  Indeed,  writers  on  International  Law  agree  that  Use 
and  Settlement,  or,  la  othei  woids,  continw>ui  ?(st,  aie  indispensable  ele- 
ments of  occupation  properly  so  called  Tke  mere  erection  of  crosses, 
^landmarks,  and  luscnptiona  is  mefiectual  tor  ao  quiring  or  main-  r^n.ij-i 
taining  in  exclusive  title  to  a  country  of  whieli  ni  teal  use  is  L  J 
made  [~,) 

CCVX\I  But  when  ocuupition  by  Use  ind  Settlement  have  followed 
upon  djtjt-oieiy,  it  is  a  cleai  proposition  of  Liw,  thit  there  exists  that 
corporeil  possession  (covjJOcaZis  qamdam  posfessio,(a\  detentio  corpo- 
Talitii}))  \(hKh  confers  an  exclusive  title  upon  the  oc(.upant,  and  the 
Domtniitm  (.minem,  aa  Juiiata  speak,  upon  the  country  whose  agent 
he  is. 

CCX\i.n  Ne\t  arises  the  difficult  question,  as  to  h^w  much  terri- 
tory is  occup  el  by  such  a  settlcmeat  i*  to  what  extent  the  corporal  poa- 
sessicn  niu'it  go,  in  order  to  give  a  title  to  moie  thin  la  actually  inha- 
bited '(  ) — what,  in  fact,  n  the  Internitional  doctiino  of  contiguity  {ratio 
mciiiitati<)  ? 

CCXXYin  Tat tel  sayb,  th'it  when  several  nations  possess  and  occupy 
adeseil(cZ)  iDd  unoccupiKd  land,  they  should  igree  upon  an  equitable 
partition  between  themselves ;  if  they  cannot  do  this,  each  nation  has 
a  right  of  empire  and  domain  *in  the  parts  where  they  first  r:|,248-| 
made  their  settlements.     This  remark,  however,  does  not  afford  ^  ' 

much  assistance  towards  a  solution  of  the  difficnlty.(e) 

In  truth,  it  is  impossible  to  do  more  than  lay  down  a  broad  general 

(ji)  "  Quain  est  hie  fortunatus  putandua,  cai  soli  verb  licet  omnia,  non  Quirilmm, 
sed.  ta^ientaim  j'wre,  pro  sals  vinaicare  I  neo  civili  neio,  sed  eomnaini  lege  nalmee, 
quse  retat  nllam  rem  ease  cujusquaoi,  nisi  ejus  qui  {radare  et  tiii  soiat." — Oieero, 
De  Republics, !.  i.  c.  17. 

(y)  L.  i.  c.  sviii,  s.  208. 

(j)  Elfiber,  a.  126.    Wheatoa,  E16ro.  i.  c.  4. 

[a)  Gcotius,  i.  ii.  o.  -riii.  a.  3. 

(4)  "  Cultura  utique  et  cura  agri  posseseioaem  qviam  roaximS  indicat.  Neque 
enim  deaidero,  vel  desiderafi  nnqnam,  ut  tunc  demum  videatui'  quia  possldere,  si 
rea  mobiles,  ad  inetar  teBtudinnm,  dorso  ferat  Euo,  yel  rebna  immol)ilil>i)s  inoubet 
corpore,  ut  galling  solent  inenbare  ovis.  Prfeter  animum  possesaioneca  desidaro, 
Bed  qualemcnnqne,  qnie  probet,  me  neo  corpore  desiisse  possidere  ....  I^tnr 
qDici^uid  dlcat  Titins,  qaicquid  Msevins,  ex  possessione  jure  naturali  et  Gentium; 
Enapenditnr  dominium,  nisi  pacta  dominium,  citra  poaseSEioneni,  defendant,  ttt  de- 
fendit  jns  cujaaque  civitaUs  ptoprium." — Bjnkerslioefe,  Op.  t.  vi.,  De  Dominio 
Maris,  pp.  360,  381. 

(c)  "  Et  adipiscimur  poaseaaionera  corpore  et  animo,  neque  pet  se  animo,  aut 
per  se  corpore.  Quod  autem  diximua  et  corpore  et  animo  acquirete  nos  debete 
posaesaionem,  doq  utique  ita  accipiendum  est,  ut  qui  fun dum possidere  yolit,  omnaa 
glebas  citcumambulet,  aed  aufficit  quanilibet  partem  ejus  fundi  introire,  dum  li6,c 
mente  et  cogilatione  sit,  uti  totam  fundnm  uaque  ad  tcrminum  velit  possidere." — 
Dig,  xli.  3.  3.  1. 

(d)  Ibid.  7,  5.  (e)  Tattel,  1.  ii.  a.  B6., 
August,  1854. — 14 
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rule  aided  in  some  degree  by  the  piatfice  of  n  iti  na,  to  bp  apphed  to 
each  case  as  it  may  arise,  and  modified  m  some  digree  by  any  [  utiLulai 
ciroumstance  which  may  belong  to  it. 

CCXXXIV.  Some  natural  circum stances,  however,  seem  to  dintm 
guiab  the  rule  in  its  application  to  a  oontment  oi  an  ishnl 

With  respect  to  a  continent. — The  occupation  of  i  poition  of  the 
sea-coast  gives  a  right  to  the  usual  prctectmg  limit  ^t  sei,  whicli  is  held 
to  exist  in  all  old  countries.  The  right  of  djminna  would  extend  fiom 
the  portion  of  the  coast  actually  and  duly  occupied  inland,  so  far  as  the 
country  was  uninhabited,  and  so  far  as  it  might  faiily  be  consideieJ  to 
have  the  oci-upiel  s£'/  hoaid  fonts  natuial  outlet  to  other  nations 

CCXXiV  A  remarkable  instance  of  an  International  dispute,  aria 
ing  out  of  the  doctrine  of  continuity,  is  afibideJ  by  the  discussion,  which 
arose  upon  tho  ]nterpretation  ot  the  language  of  the  Treaty  of  Utrecht 
relating  to  the  cessions  of  Eianoe  and  England  The  expteasions  were 
aa  follows 

"Dominus  Res  Chnatianiisimua  codum  quopicis  prteaentis  Katihabi 
tionea  oommut  ibuntur  die,  Domin'fi  Etgme  Magnso  Biittani-L  littens, 
tabulaave  sclennes  et  autheaticas  tiadenJis  curabit,  quMum  Tigore,insu 
lam  aancti  Chn>,to)ihori,  per  subditos  Britannioos  sigillatim  dehino  poaai- 
dendam  ;  Noeam  Stotiam,  guoque,  stie  Acadiam  totam,  limilihus  au*s 
antiguis  compi/'kensam,  iif  et  Poitus  Segn  urlem,  nunc  Annapohrt  f 
giam,  dictam,  ceeteraque  omnia  w  istis  regionibus  qiim  ah  iisdem  terns 
et  insulis  pendent,  nnacum  earundum  inaularum,  terramm,  et  locorum 
■  r*24Q1  ^'""^"^'^)  proprietate,  *poaseasione,  et  cinoounc[ae  jure  aive  per 
*-  ^  pacta,  sive  alio  modo  qusesito,  quod  Bex  Ohiistianissimus, 
corona  UalliEe,  ant  ejusclem  subditi  quicunque  ad  dlctas  insulas,  ter- 
ras et  loca,  eommque  incolas,  hact«nua  habuevunt,  Eeginse  Magnte 
Britanni£o  ejusdemque  coronrn  in  perpetuum  cedi  constabit  et  trans- 
ferri,  prout  eadem  omnia  nunc  cedit  ao  transfert  Hex  Christianissimus ; 
idque  tarn  amplia  modo  et  form 3.  ut  regis  ChristianissimisubditiBindiotis 
maribua,  sinubus,  aliisque  loeis  ad  littora  Novse  Scotise,  ea  nempe  quas 
Eurum  rcspiciunt,  intra  trigiata  lencas,  inoipiendo  ah  insula,  vulgo 
SahU  dicta,  eaqae  inelnsa  et  Afrioum  versus  pergendo,  omni  pioatura  in 
posterium  interdicatur.{y) 

The  words  in  Italics  led  to  a  variety  of  demands  on  the  part  of  Great 
Britain,  with  respect  to  the  territories  included  under  these  woids  The 
French  replied :  "  Les  mots  de  limilibm  et  de  comprehensam,  n'ont 
jamais  6t§  places  nuUepart  pour  donner  de  I'extension. — La  phrase  {iit  p() 
que  citcnt  les  Commissaires  Anglois,  ne  donne  aucune  extension  a  la 
cession,  et  ne  peut  pas  operer  sans  le  dire,  ct  par  nne  veitu  secrete,  que 
CO  qui  n'etoit  pas  Aoadie  avant  le  trails  soit  devenu  Acadie  dprfes  lo 
traite;  ni  que  les  pays  drconvoisim  on  les  confins  de  1  Acadie,  en  soient 
devenus  des  dependanoes ;  ni  que  I'aGcossoire  aoit  aix  eu  huit  ftis  plus 
considerable  que  le  principal.  Jamais  on  no  prouver^i,  que  par  les 
a/ppartenanees  et  les  dependences  d'un  pays,  on  doive  entendre  ecus  qui 

(/)  Treaty  ofUtrecbt,  i;i3:—Schina«S5,CorpiisJur.  Gent  Acadsm    vol    ip 
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en  sont  voiaina.  Proximite  et  dependance  sont  deux  indei.a  diffeient  -, 
diatinctes;  Icur  confusion  entraineroit  oelle  des  limifea  de  tou3  les 
etats."(^)  Tha  dissantions  oa  this  subject  were  the  piincipal  cause  of 
tto  war  which  broke  out  in  1Y56.  A  similar  quarid  aro'io  with  lespect 
to  provinces  claimed  from  G-ermany  by  the  "Chambers  of  Ee  p^^|,„- 
union  of  France.  By  the  following  words  in  the  12th  article  of  L  "  J 
the  Peace  of  Muaster  (1648) — "  Supremam  dominium,  jura  superiorita- 
tis  aUaqui  omnia,  in  Bpiaeopatus  Metensem,  Talloasem  et  Viradimen- 
sem,  urbeaque  ooguomines  eorumque  Episoopatuura  districtus,"  &e.,  it 
was  contended  that  the  throne  of  Fraaoe  was  exempted  from  various 
feudal  liabilities  to  the  German  Empire,  to  which  these  bishoprics  had 
beea  previously  subject,  but,  as  Giinther(AJ  remarks  without  any  found- 
ation in  jusliee. 

The  tjuited  States  of  Ameriea,  during  the  pendency  of  the  negoti- 
ations with  England,  with  respect  to  the  Oregon  boundary,  asserted, 
"  that  a  nation  discovering  a  country,  by  entering  the  mouth  of  its  prin- 
cipal river  at  the  sea-coast,  must  neceaaarily  be  allowed  to  claim  and 
hold  as  great  an  extent  of  the  interior  country  as  was  described  by  the 
course  of  such  principal  river  and  its  tributory  streams."(-i) 

But  this  proposition  was  strenuously  denied  by  Great  Britaiu  upon 
various  grounds : — 1.  That  no  such  right  acorued  at  all  to  mere  dis- 
covery; 2.  Not  to  discovery  hy  a  private  individual.  Great  Britain 
"  was  yet  to  be  informed  (she  saidj  under  what  principles  or  usage, 
among  the  nations  of  Europe,  his  having  first  entored  and  discovered  the 
mouth  of  the  River  Columbia,  admitting  this  to  have  been  the  fact,  was  to 
carry  after  it  such  a  portion  of  the  interior  country  as  was  alleged.  Great 
Britain  entered  her  dissent  from  such  a  claim  ;  and  least  of  all  did  she 
admit  the  circumstance  of  a  merchant  vessel  of  the  United  States  hav- 
ing penetrated  the  coast  of  that  continent  at  Columbia  River,  was  to  be 
taken  to  extend  m    n  h    U       d  long  the  same 

coast,  both  abov        d  b     w     h  had  been  pre- 

viously disoove    ddp  byG        Bnh  in  expeditions 

*fitted  out  un         h  h      y    nd  w  h    h  a  ce    of  the  ^ 


nation  ."(A) 


[*251] 


CCXSXVI.  If    h  um     n       h  d  b    q    h  iz  that  an  actual 

settlement  had  b        ^        dp  d  ym        by  an  authorised 

public  officer  of  n       h    m      h  h       w  would  not  have 

been  unreasonab  y    pp     d 

There  appear        b  h      p       n        w      ra  upon  Inter- 

national Law  h      p  Th  y  ^  h       the    Right   of 

OoGupation  inc  d  m  h     b  ribed,  extends 

over  all  territory  aetuiilly  and  bona  fide  otoupied,  over  all  that  is 
essential  to  the  real  use  of  the  settlers,  although  the  use  be  only  inchoate, 
and  not  fully  developed;    over  all,  io  fact,  that  is  necessary  for  the 

{g)  M^moires  des  OommisaaireB  de  S.  M.  ti*s-OhrStionne,  ka.,  torn.  i.  E.  L  pp. 
54,  62,  1K3. 

(Ji)  Europ.  Volkerreclita,  vol.  ii.  p.  180.  See  also  Bolingbroke'a  Letters  on  the 
Study  and  Use  of  History,  1.  vii.  p.  213.  (ed.  1752). 

(i)  Slate  Papers,  vol.  ill.  p.  606.  {k)  State  Papers,  vol.  liii.  p,  509. 
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integrity  and  security  of  the  possession,  such  necessity  being  raeaanred 
by  the  principle  already  applied  to  the  parts  of  the  sea  adjacent  to  the 
coasts,  namely,  "ibijimtm-  imperium,  uhifinitur  armorum  vis."  The 
application  of  the  principle  to  a  territorial  boundary  is,  of  course,  depen- 
dent in  each  case  upon  details  of  the  particular  topography. 

Martens,  dissussing  "jusqu'oH  s'etend  I'Occupation,"  writes  with  as 
much  precision  and  clearness  upon  the  point  as  the  subject  will  admit 
of.  "  Une  nation  qni  pcoupe  un  district  doit  etre  oensee  avoir  oceupe 
toutes  les  parties  vacantes  qui  le  composent;  sa  propriete  s'etend  meme 
snr  les  places  qu'elle  laisse  incultes,  et  sur  oelles  dont  elle  permet  I'usage 
a  teas.  Ijes  limites  de  son  territoire  sent  on  naturelles  (telles  que  la 
mer,  les  rivieres,  les  eaux,  les  montagnes,  les  foretsj  ou  artificielles  {telles 
que  des  barrifires  des  homes,  des  poteaux,  etc.).  Les  montagnes,  les 
forets,  les  bruySres,  etc.,  qui  separent  le  territoire  de  deux  nations,  sont 
eensees  appartenir  a  chacune  des  deux  jnsqu'a  la  ligne  qui  forme  le 
milieu,  a  moins  qu'on  ne  soit  eonvenu  de  regler  diffecemment  les  limites, 
ou  de  les  neatraliser.  A  defaut  des  limites  certaines,  le  droit  d'nne 
nation  d'exelure  des  nations  etrangSres  des  terras  on  Jles  voisines  ne 
-„  *s'el:end  pas  au-dclJt  du  district  qu'elle  eultive,  ou  duquel  du 
L  -I  moins  elle  pent  prouver  1' occupation  ;  a  moina  que,  de  part  et 
d'autre.  Ton  ne  soit  conyenu  de  ne  pas  ocouper  certaics  districts,  lies, 
etc.  en  les  declarant  neutres."W 

COXXXVII    I'his  middle  distnnce  mentioupd  by  Martens  appears 


bj             dbhfyhp             d  dlif 

g    ph           Th     I         pi        (A                 d  h         ca       ) 

ppl     bl          h                         h             d  dby                   d 

dpJp             byEp        P  hd 

hhhyb             1           lymd  hNWld 

f               1           11     bl         d         h  m     f      ded 

Tbfifh            hb         yEuip  kp 


gh  1  f    11 

li   ^   q      p  lir)      I 


f  y      d        b  If      h       m  h  1 

1  parts  togethet  by  the  tics  of  a  common  interest,  and  to  have 

(l)  Martens,  Droit  des  Gens,  1.  ii.  o,  1.  s.  38. 


>v  Google 


GUT    OF    AOQUI 


[*253] 


detached  them  *from  others.  If  this  principle  is  departed  from, 
it  must  bo  hy  attaching  to  such  disooyery  and  possession  a  more 
enlarged  or  contracted  scope  of  aoquisitioQ ;  but  a  slight  attention  to 
the  subject  will  demonstrate  the  absurdity  of  either.  The  latter  would 
be  to  restrict  the  rights  of  aa  European  power,  who  discovered  and  took 


na     T      g  A  h  h 

T  te 


G  to 


(    ) 


[         ] 


gf 


d    h 


invariably  since  the  discovery  of  America    n       |     t  to  th       p  n 

there,  by  all  the  EaropoaTi  powers.     It  i    p    t   ula  ly   llu  t  at  d  by  th 
stipulations  of  their  most  important  treat  n      n  ng  th       p  '.a        n 

and   the  practice  under  them,  via.  the  Treaty  of  TItreoht  in  1713,  and 
tliat  of  Paris  in  1763.     In  conformity  with  the  10th  Article  of  the  first- 

(wi)  Aa  to  the  character  of  the  early  acquisitions  made  by  the  Bast  India  Com- 
pany, see  Speech  on  Motion  relative  totheSpeech  from  the  Throne ;  Barke's  Works, 
vol.  iv.  p.  IGl  ami  note. 
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mentionoii  Treaty,  the  boundary  between  Canada  and  Louisiana  on  tlie 
one  side,  and  the  Hudson  Bay  and  North-wEstern  Companies  on  the 
other,  was  established  by  Commissaries,  by  a  line  to  commence  at  a 
Cape  or  Promontory  on  the  Ocean  in  68°  30'  north  latitude,  fo  run 
thence  south-wcstwardly  to  latitude  49°  north  from  the  Equator,  and 
along  that  lino  indefinitely  westward.  Since  that  time,  no  attempt  has 
been  made  to  extend  the  limits  of  Louisiana  or  Canada  to  the  north  of 
that  line  or  of  those  Companies  to  the  south  of  it,  by  purchase,  conquest, 
or  grante  from  the  Indians.  By  the  Treaty  of  Paris,  1763,  the  boundary 
between  the  present  United  Stt  dPld        dL  w         tb- 

liahed  by  a  line  to  run  thro  ^h  th    m  Idl      t  th     M  n    ^    "»    ' 

„_>-.  source  *to  the  river  lb       11  d  th      gh  tb  t  t     th 

L        J  Ocean.     Since  that  t  m  tt  mpt    h       b       m  d     by  tl 

states  since  their  independen  by  G      t  B   t       11        t  t        t     1 

their  possessions  westward  of  th     1  f  8p       t  d  h 

ward  of  it,  by  virtue  of  such      j       t         ni  d      f  th    I  d  Th 

facts  prove  incontestably  th  t  th     p        pi  t       ly  i     t         t    If 

but  that  it  has  been  invar    bly     b  1  by    II  th    j  w        h  11    g 

possessions  in  America,  in     U   j      t        t    wh    h  t    jpl  1  t 

those  possessions."  (m) 

COXSXVIII.  Here  it  should  be  remarked  that  in  those  instances  in 
which((i}  rivers  form  the  boundary  between  two  States,  all  nations  ap- 
pear to  have  acquiesced  in  the  wisdom  and  justice  of  the  rules  laid  down 
in  the  Roman  Law  upon  this  subject. 

CCXXXIX.  The  law  of  property  as  incident  to  Neighbourhood 
htidiiitas'j  or  Contiguity  was  discussed  andor  many  and  various  beads(^) 
in  that  system  of  jurisprudence.  But  it  was  especially  treated  of  in  the 
following  oases  relating  to  Jliwutl  Accessions. 

Proceeding  upon  the  principle  that  the  river  itself  was  "  communis 
wstts,"  but  that  the  bed  of  it  was  so  much  land  belonging  to  the  pro- 
prietors of  the  banks,  though  the  property  was  in  abeyance  while  covered 
with  water,  and  that  the  mid-channel  was  the  line  of  demarcation  between 
the  neighbours,  it  decided — 

1.  That  if  an  island  emerged  in  the  stream,  the  property  of  it  aflorued 
to  the  owner  of  the  nearest  bank. 

2.  If  it  emerged  in  the  middle  oE  the  stream,  the  property  was 
r*Dtia-\  *divided  between  the  arci/mii,  as  the  opposite  proprietors  were 
L  •''^^J  called. 

3.  If  the  channel  of  the  river  was  left  dry  (aiveus  derelietiis^  it  was 
also  equally  apportioned  between  the  owners  of  the  banks. 

4.  If  the  river  abandoned  its  new  channel,  a  difference  of  opinion 
existed  whether  that  channel  also  accrued  in  equal  moieties  to  the  owners 
of  the  banks,  or  whether  it  reverted  to  the  dominion  of  the  ancient  pro- 

(n)  State  PaperE,  toI.  t.  pp.  32l_33S. 

(o)  Vatlel,  i.  c.  ixii.  s.  266 :  Des  Pleuves,  des  Rivieres  et  des  Lacs. 

\p)  Dig.  Xliii.  t.  sii.  1.  i.  S.  T.  Fluminibua,  At. 

Instit.  I.  ii.  t.  i.  ss.  20,  31.  De  Rerum  divje,  &o. 

Cod.  vii.  41.  De  AUuvionibns, 

Dig.  xli.  t.  I.  1. 1.  29. 1.  30. 1.  56.  1,  65.  De  Adquir.  rcrum  domin. 
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prietor  {cujus  anleafuil).  The  former  opinion  waa  given  by  Cains,  the 
latter  by  Pomponius,  and  both  were  incorporated  in  tlio  Digest ;  though 
the  former  only  appeared  in  the  Institutes  with  an  intimation  that  it  was 
doubtful  Law  (sed  inx  est  ttd  id  obtineaf),  as  indeed  it  appears  to  be, 
though  much  might  depend  upon  the  length  of  time  during  which  the 
new  channel  had  been  occupied. 

5.  All  alluvial  deposits  belonged  jure  ffentium,  that  is,  by  natural 
la,w,  to  the  owner  of  the  bank  to  which  they  adhered. 

6.  If  the  violence  of  the  stream  (vis  Jluminis)  had  detached  a  portion 
of  the  soil  from  one  bank  and  carried  it  over  to  the  other  side,  the  Law 
decided,  that  if  it  became  firmly  imbedded  so  as  to  be  irremovable,  it 
belonged  to  the  owner  of  that  side,  otherwise  it  might  be  vindicated  by 
its  old  proprietor. 

CCXL.  Modern  times  have  furnished  us  with  a  very  imporiant  prac- 
tical commentary  upon  this  ancient  rule  of  Public  Law. 

In  the  ease  of  the  Anna,  captured  by  a  British  privateer  and  brought 
into  the  High  Court  of  Admiralty  for  adjudication.  Lord  Stowell  made 
the  following  observations : — "  When  the  ship  was  brought  into  this 
country,  a  claim  was  given  of  a  grave  nature,  alleging  a,  violation  of  the 
tei-ritory  of  the  United  States  of  America.  This  great  leading  fact  has 
very  properly  been  made  a  matter  of  much  discussion,  and  charts  have 
been  laid  before  the  Court  to  show  the  place  of  capture,  though  with 
different  representations  from  the  adverse  parties,  Tho  capture  was 
made,  it  seems,  at  the  mouth  of  tho  Rivor  Mississippi,  and,  as  it  is  con- 
tended in  *the  claim,  within  tho  boundaries  of  the  United  States,  j-^n-— 
We  all  know  that  the  rule  of  Law  ou  this  subject  is,  fewie  domi-  <-  -i 
nium,  JmiiwFfUhi  finitur  aTmorum  vis;  and  since  the  introduction  of 
fire-arms,  that  distance  has  usually  been  recognised  to  be  about  three 
miles  from  shore.  But  it  bo  happens  in  this  ease,  that  a  question  arises 
as  to  what  is  to  be  deemed  the  shore,  since  there  are  a  number  of  little 
mud-islands  composed  of  earth  and  trees  drifted  down  by  the  river,  which 
form  a  kind  of  portico  to  the  main  land.  It  is  contended  that  these  are 
not  to  be  considered  as  any  part  of  the  territory  of  America,  that  they 
are  a  sort  of '  no  man's  land,'  not  of  consistency  enough  to  support  the 
purposes  of  life,  UDinhablted,  and  resorted  to  only  for  shooting  and 
taking  birds'  nests.  It  is  argued  that  the  line  of  territory  is  to  be  taken 
from  the  Balise,  which  is  a  fort  raised  on  made  land  by  the  former  Span- 
ish possessors.  I  am  of  a  different  opiniou;  1  think  that  the  protection 
of  territory  is  to  be  reckoned  from  these  islands ;  and  that  they  are  the 
natural  appendages  of  the  coast  on  which  they  border,  and  from  which, 
indeed,  they  are  formed.  Their  elements  are  derived  immediately  from 
the  territory,  and  on  the  principle  of  alluvium  and  increment,  on  which 
so  much  is  to  be  found  in  the  books  of  Law,  qtiod  vie  fiuminis  de  tuu 
prsedio  delraxerit,  et  vicino priedio  aitulerit,  palam  tTtum  remanet,[^) 
even  if  it  had  been  carried  over  to  an  adjoining  territory.  Consider 
what  the  consequence  would  be  if  lands  of  this  description  were  not  con- 
sidered as  appendant  to  the  main  land,  and  as  comprised  within  the 

(2)Ia5t.  1,  ii.  tit.  i.  e.  21. 
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bo  ncl  of     rritory.     If  they  do  not  belong  to  the  United  States  of  Ame- 
noa  any       er  power  might  occupy  them;  they  might  he  embanked  and 

fo     fi  What  a  thorn  would  this  be  in  the  aide  of  America  !     It  is 

pby  V       ^                                    ^                           ed  by  European 

na  mm                                                  longer  in  Ame- 

_  m             T                        of  such  a  eonse- 

L         J  q  g                                                       arguments  that 

are  ad  nsidflri,d  as  part 

of  th  te                   Am              "W                                 m  oaed  of  earth  or 

solid  m                           ght  of  dominion 

does  te                                                 opinion  that  the 

right  m                              (  ) 

It  w  w  h  p  d  the  God  Ter- 
mini fi  h  h  p  d  the  Rights  of 
Prop  aa  w  h  d  because  they  saw 
that  w                                                       ndless. 

"  Tu  populoa  nrbesque  ct  regna  ingentia  &aiB."(3] 

The  E,iYci  and  the  Mountain  are  not  necessary  land  maiLs,(()  there 
may  be,  j.nd  often  are,  artificial  kndmiiLs  wholly  irrespective  of  any 
natuial  boundaries  In  these  cases,  the  change  in  the  couise  of  the 
riwcr  has  no  efteot  upon  the  property  But  m  countues  which  have  no 
other  limit  than  a  river,  there  is  a  distinction  to  be  taken,  according  to 
Grotius,  botweeD  a  change  made  in  tlio  course  of  a  river  by  imperceptible 
l-^.p.Q-.  degrees,  and  a  change  made  all  at  once.  In  the  "former  case, 
L  J  the  river,  being  the  same,  continues  to  be  the  boundary ;  in  the 
latter,  the  river  leaving  its  old  channel  all  at  once,  it  is  no  longer 
reckoned  the  same ;  the  old  bed  of  the  river  continues  to  be  the  boun- 

CGXLI.  The  nature  of  Oecupation  is  not  confined  to  any  one  class  or 
description;  it  mast  be  a  bencficicd  use  and  oceupation  (le  travail  ^af- 
propriation  ;(i!) )  hut  it  may  be  by  a  settlement  for  the  purpose  of  pro- 
secuting a  particular  trade,  such  as  a  fishery,  or  for  working  mines,  or 
pastoral  occupations,  as  well  as  agriculture,  though  Eynkershoek  is  cor- 

Ir)  The  Anna,  B  Eobinaon's  A.  R.  p.  313. 
(a)  "  Oonveniunt  celebrantque  dapes  rioinia  simplex, 

Et  caataiit  iaudes,  Termiae  EancCo,  tuas. 
Ta  populos  crbeeque  et  regna  iugentia  finia  ; 

Omcis  erit  aine  ta  litigiosua  ager. 
SaUa,  tibi  ambitio  est :  nullo  corramperia  aaro, 
Legitime  Eervas  credita  rura  fide." 

Ovid.  Fasti. 
(()  Grotius,  1.  ii.  c.  iii.  aa.  16,  IT. 
Hatfters,  s.  66 :  Grenseu  der  Staatsgebiete. 

Tciutfi  des  Limitea  antra  la  Brasll  et  la  Efipnblique  Orientale  do  rUruguay, 
Annnaice  des  daus  Mondea,  18SI-3.    Appendii,  p.  985. 
Klflber,  H.  133. 
Giinther,  11.  Kap.  4. 

Euthcrforth,  b.  li.  c.  ix.  vi\.  p.  491.   (od  Baltimore,  1832.) 
(v)  Eug.  Ortolan,  Dom.  Intern,  p.  37. 
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reot  ill  sa  jing,  "  cuUura  ulitjae  et  cura  agri  possessionem  quiim  maxime 
iDdicat."(a!) 

Vattel  justly  maintains  that  the  pastoral  occupation  of  the  Arabs  en- 
titled tiiera  to  the  esolusiTe  poasesaion  of  the  regions  which  they  inhabit. 
"Si  les  Arabes  pasteurs  voulalent  eultiver  soigneusement  la  terre,  uu 
moindre  espaoe  pourrait  leur  suffire.  Cependant,  auoune  autre  nation 
n'est  en  droit  do  les  reaserrer,  S  moins  qu'eJIo  ne  manquat  absolument 
de  terre;  carenfin  ila  j>osse<iere(leurpajs;  ila  s'en  servent  a  leur  mani&re ; 
ils  en  tirent  un  usage  convenable  a  leur  genre  de  vio;  sur  lequel  ils  ne 
regoivent  la  loi  de  peraonne.fy) 

It  has  been  truly  observed  that,  "agreeably  to  this  rule,  the  North 
American  Indians  would  have  beea  entitled  to  have  esoluded  the  British 
fur-ttaders  from  their  hunting  grounds;  and  not  having  done  so,  the  lat- 
ter must  be  considered  as  having  been  admitted  to  a  joint  occupation  of  the 
territory,  and  thus  to  have  bcoomo  invested  with  a  similar  right  of  ex- 
cluding strangers  from  sueh  portions  of  the  couutry  as  tbeir  own  indus- 
trial operations  pervade  ."(z) 

*COXLIt.  A  similar  settlement  was  founded  by  the  British  j-s^ro-i 
and  Kassian  Fur  Companies  in  North  America.  L        -I 

The  chief  portion  of  the  Oregon  Territory  is  valuable  solely  for  the 
fur-bearing  animals  which  it  produces,  Various  establishments  in  dif- 
ferent parts  of  this  territory  organised  a  system  for  securing  the  preser- 
vation of  these  animals,  and  esorcised  for  these  purposes  a  control  over 
the  native  population.  This  was  rightly  contended  to  be  the  only  exer- 
cise of  proprietari/  right  of  wbieh  these  particular  regions  at  that  time 
were  sugoeptible;  and  to  mark  that  a  henefieial  wse  was  made  of  the  whole 
territory  by  the  occupants. 

CCXIiIII.  It  should  be  mentioned  that  the  practice  of  nations  in  both 
hemispheres  is  to  acknowledge,  in  favour  of  any  civilized  nation  making 
a  settlement  in  an  uncivilized  country,  a  right  of  pre-emption  of  the  con- 
tiguous territory  from  the  native  inhabitants  as  against  any  other  civilized 
nation. («)  It  is  a  right  claimed  by  Great  Britain  with  respect  to  her 
Austrian  settlements,  especially  New  Zealand;  and  by  the  United  States 
of  America  with  respect  to  the  Indians  in  their  back  State8.(6) 

CCXLIV.  The  Bulla  of  Alexander  TI.  reserved  from  the  grant  to 
Spain  all  lands  previously  acquired  by  any  Christian  nation.  It  is 
much  to  be  lamented,  both  for  the  iufluonee  of  Christianity  and  the 
honour  of  Europe,  that  the  regard,  which  has  beeu  shown  of  late  years, 
for  the  rights  of  natives  in  those  countries,  into  which  the  overflowings 
of  European  population  have  been  poured,  was  not  exhibited  at  an  earlier 
period. 

It  may  indeed  be  justly  said,  that  the  Earth  was  intended  by  God  to 
supply  the  wants  of  the  general  family  of  mankind,  and  that  the  cultiva- 
tion of  the  soil  is  an  obligation  ^imposed  upon  man :  and  it  asems  r^na-,  -i 
a  fair  conclusion  from  these  premises,  that  when  the  population  L  J 
of  a  counti'y  eseeeda  the  means  of  support  which  that  country  can  afford, 


(a)  Wallace's  Pamphlet,  p.  28.  (b)  TwiBS,  Oregon,  p.  1 
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tbej  havo  a  right,  not  onlj  to  occupy  uninhabited  districts  (wliicli,  in- 
deed, thej  would  lie  entitled  to  do  irrespectively  of  this  emergency),  but 
also  to  make  settlements  in  countries  capable  of  supporting  large  nura- 
bers  by  cultivation,  but  at  present  wandered  over  by  coraade  or  hunting 
tribes.  Vattel  goes  further,  and  gives  a  right  to  expel  by  force  the  in- 
habitants of  a  country,  who,  refusing  to  cultivate  the  soil,  live  entirely 
by  rapine  on  their  neighbours;  and  such  people,  like  the  modera  Bucca- 
neers in  the  Chinese  Seas,  may  lawfully  be  treated  as  pirates. 

OCXLV.  To  return,  however,  to  the  previous  question.  Vattel  says : 
"Cens  qui  retiennent  encore  ee  genre  de  vie  oisif,  usurpent  plus  de  ter- 
rain qu'iis  n'en  aur^ent  besoin  avec  wn  travail  honnete,  et  ila  ne  peuvent 
Be  plaindre,  si  d'autres  nations,  plus  lahorieuses  et  trop  resserreea,  vten- 
nent  en  oeouper  une  partie.  Ainsi,  tandis  que  la  conquete  des  empires 
polices  du  Pirov.  et  de  Mexigue  a  ete  une  usurpation  oriante,  I'etablisse- 
ment  de  plusieurs  colonies  dans  le  continent  de  I'Amirique  septentrionah 
pouvait,  en  se  contenant  dans  de  justes  bornes,  n'avoir  rien  que  de  tres- 
legitime.  Les  peuplos  de  oes  vastes  contrees  les  parcouraient  plutot 
qu'ila  ne  les  habitaient."(e) 

And  again :  "  On  ne  s'ecarte  dono  point  des  vues  de  la  nature,  en  res- 
seixant  les  sauvages  dans  des  bornes  plus  etroites.  Cependant,  on  ne  pent 
que  iouer  la  moderation  des  Puritains  Anglais,  qui  lee  premiers  s'etab- 
lirent  dans  la  Nouvelle  Angleterre.  Quoique  munis  d'une  eharte  de  leur 
souverain,  ils  achetSrent  des  sauvages  le  terrain  qu'iis  vonlaient  occupcr. 
P^-„.-,  Ce  louable  exemple  fuit  suivi  par  *  ChtiUaume  Penn  et  la  colonic 
f-        J  de  Quackers,  qu'il  oonduisit  dans  la  Pennsylvanie."((?) 

Though  it  is  to  be  hoped  that  this  comparison  in  favour  of  Grreat  Bri- 
tain isj  in  great  measure,  founded  in  justice,  it  oannot  be  denied  that 
she  is  not  without  her  share  in  the  guilt  of  forcibly  dispossessing  and 
exterminating  unoffending  inhabitants  of  countries  with  whom  she  had 
no  just  cause  of  war.  "The  patent  granted  by  King  Henry  TIL  of 
England  to  John  Cabot  and  his  sons  authorised  them  <  to  seek  out  and 
discover  all  islands,  regions,  and  provinces  whatsoever  that  may  belong 
to  heathens  and  infidels,'  and,  'to  subdue,  occupy,  and  possess  these  ter- 
ritoiies,  as  hia  vaisals  and  lieatemnts  '  In  the  same  manner  the  grant 
from  Queen  Elizibeth  to  Sir  Humphrey  Gilbert  empowers  him  'to  dis- 
cover such  remote  heifhen  and  baibaious  lands,  countries,  and  territories, 
not  actually  po'sesicd  of  any  Ohrisdan  piinoe  or  people,  and  to  hold, 
occupy,  inj  enjoy  the  same,  Tvith  all  then  commodities,  jurisdictions, 
and  royalties.'  "M  Most  truly  does  Mr  Whcaton  say,  '■  There  was 
one  thing  m  which  they"  h  ^    the  European  nations)  "all  agreed,  that 

(c)  Vattel,  t  1  1  1  c  Til   s  81 

\d)  Tattel,  t.  i.  1.  i.  c.  iviii.  s.  209. 

"Ha  that  brings  wealth  home  is  seldom  interrogated  by  what  means  it  was 
obtained.  This,  bowevei,  ie  one  of  those  modes  of  corroption  with  which  man- 
kincl  ought  alwajs  to  atinggle,  and  which  they  may  in  time  liope  to  overcome. 
Ibere  is  reason  to  espect  that  as  tlie  world  ia  more  enlightened,  policy  and 
morality  will  at  last  be  reconciled,  and  that  nations  will  learn  not  to  do  what 
they  would  not  suffer." — Tbongbts  on  the  Tcansaetione  relating  to  the  li'alkland 
Islands,  1771,  by  Dr.  Johnson;  Worlca,  vol.  sii.  pp.  123,  134. 

(e)  Wheaton'fl  Elements  (English  ed.,)  pp.  209,  210. 
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of  almost  entirely  disregarding  the  rigiit  of  the  native  inhabitants  of  these 

region  3. "(/) 

COXLVI.  Nor  can  a  better  excuse  for  such  cooduot  be  alleged  than 
the  detestable  doctrine,  which  it  is  melancholy  to  find  maintained  by 
some  modern  writers,  via.  that  International  Law  is  confined  in  its  appli- 
cation to  European  *ferritorica.  A  denial  of  fhia  doctrine  formed  ^ 
part  of  an  earlier  chapter  of  this  work,^^)  and  need  not  be  n 
particularly  referred  to  in  this  place. 

It  must  be  remembered  that  Penn,  though  formally  commissioned  by 
his  sovereign,  acquired  hia  territory  by  treaty  and  convention  with  the 
aboriginal  inhabitants. 

COXLVII.  It  may  therefore  be  considered  as  a  maxim  of  International 
L-lIW,  that  Discovery  alone,  though  accompanied  by  the  erection  of  some 
symbol  of  sovereignty,  if  unaccompanied  by  acts  of  a  ch  facto  possession, 
docs  not  constitute  a  national  acquisition. 

A  different  opinion  appears,  indeed,  to  have  been  entertained  by  the 
officers  of  Great  Britain  in  1774,  at  the  period  of  her  temporary  aban- 
donment of  the  Falkland  Islands.  But  the  doctrine  In  the  text  may  now 
be  said  to  be  very  generally  established, (A) 

CCXLTIII.  The  practice  of  nations  supports  the  doctrine  of  henejicial 
use  and  occvpation.(i\  In  a  dispute  which  arose  between  Great  Britain 
and  Spain  relative  to  the  subject  of  Nootka  8ound,(&)  Spain  claimed  a 
large  portion  of  the  northwestern  *eoast  of  America,  upon  the 
ground  of  priority  of  discovery  and  of  long  possession,  confirmed  L 
by  the  8th  Article(;}  of  the  Treaty  of  Utrecht  (1713).  The  British 
Government  resisted  their  olaim  upon  the  ground  that  the  Earth  was 
the  heritage  of  all  mankind,  and  that  it  was  competent  to  each  State, 
through  the  means  of  occupation  and  cultivation,  to  appropriate  a  portion 
of  it.  The  dispute  was  ended  by  a  convention  between  the  two  powers, 
in  which  it  was  agreed,  that  it  was  lawful  for  the  respective  subjects  of 
each  to  navigate  freely  the  Pacific  and  the  Southern  Seas,  to  land  upon 
the  coasts  of  these  seas,  to  traffic  with  the  natives,  and  to  form  settle- 
ments; subject  to  certain  conditions  specified  in  the  convention. 

(/)  Wheafon'a  Blementg  (Englisii  od.)  pp.  209,  310. 

tg)  Part  I.  Chapter  HI. 

(ft)  Bug.  Ortolan,  Dom.  Intern,  p.  49,  n,  2 ;  Moser's  Vei-such,  Buch  5,  p.  541. 

Wenci.  t.  iii.  p.  815. 

JohnsoQ'a  Works,  vol.  xii, ;  Thoughts  on  tlie  Falkland  Islands. 

Martens,  Bee.  t.  ii.  p.  1. 

Inscrwtvin  que  U  Lieutenant  Clayton,' cowmandani  U  fort  Egmont,  Jit  graver  stw  ane 
plaque  deplomh  atldckie  asiforS  Hgmontpow  eonam^er  les  droiti  de  la  couronne  dAn- 
gleierre  aur  les  liles  de  Falckland  larsgue  les  Anglaie  quUtirent  le  dit  fort  le  22  Mai, 
1774: 

"  Qu'il  Eoit  notoire  b.  Urates  les  nations  que  les  Isles  tie  Falctland,  was!  que  ce 
Fort,  les  Magazins,  Quais,  HavreE,  Bajes  et  Criqnes  qui  en  dgpendent,  appartien- 
iient  de  droit  uiiic[uement  i  Sa  tr£s-saci^e  Majesty  George  III-,  Eoi  de  la  Grand- 
Bretagne,  de  France,  et  d'Irlande,  DSfenseur  de  la  Foi,  &c.  En  foi  de  qnoi  eette 
Plaque  a  *t6  fii^e,  et  les  Pavilions  de  S.  M.  Britanniqne  deploySs  et  arborfs, 
comme  noe  marque  de  poaaession,  par  Samuel  Guillaume  Clayton,  OfScier  com- 
mandant aux  Isles  da  FiJekland,  le  22  Mai,  1774." 

(il  Bug.  Ortolan,  Dom.  Int.  p.  48.  ()r)  Wheaton,  E16m.  t.  i.  p.  162. 

(l)  Sobmans,  ii,  1422,     The  words  of  the  Article  are  very  vague. 
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CCXLIX.  The  claims  of  tlia  United  States  of  North  America  upon 
the  Oregon  Territory  were,  as  has  beea  shown,  ehieflj  founded  upon 
priority  of  discovery,  both  by  their  own  subjeeta,  and  by  the  Spaniards, 
whose  pretensions  they  had  by  the  Treaty  of  1819  inherited.  The  British 
Government  denied  both  tlie  fact  of  prior  discovery,  and  the  enormous 
jnfereitce  sought  to  be  drawn  from  it;  and  most  oleai-ly  asserted  at  the 
same  time  the  right  of  other  nations  to  occupy  yaeant  portions  of  tho 
earth  wheresoever  they  might  be.  The  temporavy  ai-rangeraents  of 
1818  and  1827  were  merged  in  tho  definitive  Treaty  of  Washiugton  in 
1846.{m) 


[*265]  *CHAPTER    XIII. 

PEKSCEIPIXON. 

COL.  The  second  mode  of  Original  Acquisition  is  effected  by  tho  ope- 
ration of  time,  by  what  English  and  French  jurists  term  Prescripiio?i.[a) 
In  order  to  arrive  at  any  solution  of  this  dif&cult  question  which  may  be 
at  all  satisfactory,  it  is  necessary  to  make  some  observations  upon  the 
place  which  Presciiption  occupies  ia  the  systems  both  of  Private  and 
Pabiic  Law,  as  introductory  to  the  consideration  of  the  place  occupied 
by  the  same  doctrine  in  the  system  of  International  Jurisprudence. 

First,  as  to  Private  Law.  In  all  systems  of  private  jurispr 
the  lapse  of  time  has  a  considerable  boariog  upon  the  question  of  pvo- 
perty.(6)  There  is,  according  to  all  such  systems,  a  period  when  a  de 
facto  become  a  de  jure  ownership,  when  possession  becomes  property. 
The  natnre  of  man,  the  reason  of  the  thing,  the  very  existence  of  society, 
demand  that  such  shonid  be  the  case.  The  Roman  Law  does  but  give 
r*9«fin  Gspj'cssion  to  this  paramount  necessity  in  the  masim,  *"  Tetwslas 
L  -I  qu^  semper  pro  lege  tenetur."(c)  The  doctrine  of  Usiicapio  ex- 
hibits the  first  trace  of  this  mode  of  acquisition  in  Roman  Jurispru- 
dence, (d)     According  to  this  dootrine,  the  possessor /wsto  titulo  el  bond 

Im]  Wheaton,  EWm.  t.  i.  pp.  167,  168. 

(a)  Grotins,  I.  ii,  c.  iy. 

Poffacdorf,  Jus  Kat.  et  Gent  1.  iv.  c,  xii. 

Wolff,  Jas  Nat.  p.  iii.  o.  vii. 

Vattel,  1.  i.  0.  sTi.  b.  199.,  1.  ii.  c.  xi.  bs.  140,  151. 

(i)  Grotius  indeed  Bays  that  iisucapio  is  ibe  creature  of  the  Ciril  Law,  because 
nothing  is  done  ^  time,  thongh  ererjthiiig  is  done  in  time;  but  this  seems  an 
unwortby  Bubtlety,  and  is  luconsistent  with  other  passages  in  bis  irork. 

"Le  Temps  quirenferme  en  soU'idfce  de  la  durfe,  delar6p6lJtion,  et  dela  snc- 
cessiou  des  pii^nomfeues,  nu  des  agents  de  modification,  de  destrnction  et  de  g^n^- 
ration  poor  les  choseB  pbyeiqnes,  restera-t-il  sans  influence  sur  !a  modification, 
sur  ]a  destruction  et  eur  la  gSnferation  dea  droits." — Domaine  Intemat.,  par  E. 
Ortolan,  p.  98. 

(c)  Dig.,  de  aqu&  et  acquie  pluTiie  arcendte,  3xsii.  3.  2.:  see  also  Dig.  de  loc. 
et  Urn,  pnbl.  ilili.  1.  3. 

Dig.,  de  aqu&  quotidian^  et  teatiya,  43.  20.  3.  4.;  "Dnotus  aquffi  caj-as  firigo 
memoriam  aiceasii,  jvrs  conatilMti  loco  habetur." 

(d)  Whicli  the  Germans  call  Ersilsung.    In  the  XII  Tables  it  bore  the  name  of 
ssuB  et  anctontas. 
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fide,  cluriflg  two  years  of  land,  and  inuring  one  year  of  niovablea,  whicli 
bad  not  previouBly  belonged  to  tim,  acquired  a  property  in  it  or  them. 
Thia  institution  was  originally  confined  to  t\fiproadia  Itdlica  and  to  the 
Iloman  citizen;  but  the  Prsetor  extended  it  to  the  fundi  provincidles, 
and  to  i\iB  peregrimiB,  nnder  the  appellation  oi  prsescripiiolongifemporw, 
Justinian,  who  destroyed  the  distinction  between  civil  and  natural  pro- 
perty, took  also  away  the  distinction  h^tvit&a  fundi  Italici  b^hSl  provin- 
ciales,  blended  together  the  ■asucap'io  and  ihQ  prsescriptio,  and  conferred 
not  only  a  right  of  possession  but  of  property  on  the  person  who  had  pos- 
sessed movables  for  three,  and  immovables  for  ten  years  inl^  pr^senlee, 
or  twenty  inter  absentes,  ■provided  that  the  subject-matter  had  been  capa- 
ble of  usuoapio  or  prsescriptio,  and  there  had  been  Justus  Htulus  and 
Ima  jides.(e)  He  also  added  another  species  of  Prescriptive  Acquisition, 
the  *PTsescHptio  XXX  vd  XL  annorum.  Thia  longissimi  tern-  r^nm-i 
ports  possessio,  as  it  was  afterwards  called,  did  not  confer  property  <-  -' 
on  the  possessor  or  take  it  away  from  the  proprietor,  but  furnished  the 
possessor  with  a  defence  against  all  claimants,  and  that  though  there  had 
been  no  Justus  iilulus.  Besides  these  olasaea  of  Prescription  measured 
by  a  definite  time,  was  the  indefinite  class,  Immemorial  Prescription 
(immemoriale  tempus,  possessio  vel  prmscriptio  immemorialis),  which 
was  called  "  adminioulum.  Juris  guo  quis  tuetur  possessionem,  quoi  memo- 
riam  Tiominum  excedit."{^f\ 

This  kind  of  Prescription  was  available  when  the  origin  of  the  pos- 
session was  incapable  of  proof, — when  nobody  could  recollect  that  it 
had  belonged  to  another  person.  Such  a  Prescription  might  have  for 
its  object,  things  incapable  of  being  otherwise  acquired,  though  not  such 
things  as  were  by  nature  res  eommv/nes.  It  is  mentioned,  however,  with 
reference  to  only  three  heads  of  what  may  be  oalUed  public  law,  namely, 
1,  With  reference  to  public  ways  (vias puUicm,  privatm,  vicinalesy,  2. 
To  a  right  of  protection  from  the  rain-water  {a^i'^  pluvlee  arcendeej ; 
3.  The  right  relating  to  watercourses  {ductus  aqumy{g')l 

OCLI.  The  passages  in  the  Romam  Law(^l  show  that  the  doctrine  of 
Immemorial  Presorij)tio7i  was  applicable  only  to  those  few  cases,  in 

Pnchta,  InsfJt.  ii.  s.  240. 

Savigny,  R.  R,  iv.  b.  195. 

Savigny,  Recht  dea  Baaitses,  Abaohnitt  i.  a.  2. 

Instit.  ii.  Q.,  de  usucapionibuB  et  lODgi  temporis  prEBScriptionibua. 

Dig.  ill.  3.,  de  uaurpationibufl  et  de  OBHoapiouibus.— Code  31.,  de  UGUoapione 
transform andfl  et  de  sublatS,  differentia  rerura  mancipi  et  nee  mancipi. — 33,  de 
prfeaeriptione  long!  temporia  decern  vel  vigiati  annornm.-— 34,  in  quibus  causia 
cessat  longi  temporia  pi-seacriptio. — 35,  quibus  non  objieituc  longi  temporie  prie- 
acriptio. — 38,  nerei  dominion  vel  templorum  vindicatio  temporia  piseecriptioue 
sabmoveatur. — 39,  de  prieacriptione  sxi  rel  z!.  annorum. 

(e)  "  Par  Ih  cessent  lea  difKrenoes  entre  ]a  propriety  civile  et  la  propri^t6  iiatu- 
relle — enke  Vtisaeapiim,  cetle  patronne  de  I'ltalie,  et  la prteacrijition,  cette  patronne 
du  genre  hnmain." — Troplong,  p.  139. 

Ood.  C,  De  Ueucapione  traDeforjnand&. 

(/)  Dig.,  de  aqna  quotid.  at  jeat.,  iliii.  20.  3.  4.  s.  1.  v.  L  40.  o.  26,  de  V.  B. 

Die-,  de  aqu.  et  aqu.  pluv.  arc.,  isxii.  3.  34. 

(ff)  See  nete  («). 

"  SoEevola  respoDdit  solere  eoa,  qui  juri  dionndi  pcresunt,  tueri  ductus  aquse 
i/uibui  aiKloritatem  veiustatu  darei,  lametHJus  nan  probareiaT." — Dig.  ssiis.  3.  26. 

(k)  Savigny,  E.  E.  iv.  s.  198. 
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which  either  a  right  of  s^imMw;  character,  or  an  exemption  from  theohliga- 
tion  of  such  a  right,  was  to  be  acquired.  It  ia  not  surprising,  therefore, 
that  the  doctrine  should  have  occupied  a  very  suhoidinate  plaee  in 
Roman  juriapradenee,  or  the  reason  of  the  thing  being  considered,  that 
it  should  during  the  Middle  Ages  have  risen  into  an  institute  of  oontiaual 
use  and  the  highest  importance. 

r"2fiS1  *"'"'^  *''^  ^'^^^  ^^°  '^^  ^^^  three  instances  specified  in  the  Digest, 
<■  J  Immemorial  Prescription  appears,  on  examination,  to  he  uncon- 
neoted  with  the  acitual  possession,  but  in  the  last  to  be  necessarily  bound 
up  with  it;  and  this  condition  is  held  indispensable  in  later  jurispru- 
dence. 

CCLII.  The  Canoa  Law(i)  contains  two  remarkable  instances  of  the 
application  of  Immemorial  Prescription.  In  the  year  1209  a  Papal 
Legate  forbad  the  Count  of  Toulouse  the  exercise  of  certain  regal  pri- 
vileges with  respect  to  the  imposition  of  tasoa.  The  Pope,  at  the  re- 
quest of  the  Count,  declared  that  the  prohibition  extended  only  to  the 
taxes  arbitrarily  imposed,  and  not  to  those  which  were  equitable  ;  under 
which  class  were  to  be  reckoned,  thcao  which  had  been  permitted  by  the 
Emperor,  the  King,  or  the  Lateran  Council,  and  also  those  "  yel  ex  anti- 
q  ^     0        t    r         "      t     p  '        MJi   eti^tal  laitncri'     introduc 

ta(j)Th  dpsaf,       1  haafbhpwhlmd 

aP        J,       Rgh  h        h         dhhwl        h  fn 

r  „K(n    hbhilh)  h  d  hUm 

\-^^^i-h  f      h       te  w     y  y  h        f 

hyy  h  Ifhlhp  whd 

hgdfjjj)  /  yp_^ 

Ch      h      w        g      rally    p    k        pi' 


h    Ch      h  d  1 


bhphw  hP  p  ffyy  ' 

lb  w  yhCm        Lw 

3  n  1  h  b       i  _^ 


it.  p,  321.)    Hesajs: 

"Di8tinctio  propria  et  primaria"  is — 

1.  Usucapio  is  cause. 

2.  PrEescriptio  is  effect. 
"  Distinclio  ordiaaria"  ia^ 

I.  "  Uanoapio"  concerns  "  rea  corporales"  and  requires  actual  possession, 

' '  veram  poaatmoiKua ." 
a.  "  Prtescriptio"  floes  not,  but  ia  content  with  guad possessio. 
The  use  of  the  phrase  "  prsescriptum  est  obligatioaL"  implies  apposition  to  s.  for- 
mer proprietor, 

"  Prceacripta  est  servitus,  pKescripai  rem"  implies  "  no  more  than  legitimate 
acquisition." 

(/}  X.  1.  y.  t  40,  c.  26,  de  V.  S. 
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huat  prisscribendi:  nisi  tan ti  temporis  allcgetur  prajcdptio,  ciijW  com- 
trarii  mmnoria  non  cxistal." {Ic) 

CCLIir.  The  tendenoy  aad  epirit  of  modern  legislation  and  jurispru- 
dence has  heen  to  substitute,  in  Private  Law,  a  short  definite  period  of 
time  in  lieu  of  Immemorial  Presoription. 

In  England,  the  "  time  of  memory"  was,  at  a  very  early  period  of  her 
history  ascertained  by  the  law  to  commence  from  the  reign  of  a  particu- 
lar monarch ;  for  though  a  custom  was  said  to  be  good  when  it  had 
been  used  "  time  out  of  mind,"  or  "  for  a  time  when  the  memory  of 
man  runneth  not  to  the  contrary,"  the  phrase  referred  to  a  fixed  e^^och, 
namely,  that  the  custom  was  jn  use  before  the  beginning  of  the  reign  of 
Richard  I.  Eecent  legislation  has  introduced  &  Presoription  limited  by 
a  specific  number  of  years,  which  it  has  substituted  for  the  doctrine  of 
immemorial  usage. (/I 

*In  Francefm.)  Immemorial  Prescription  has  been  abolished, 
and  a  flsed  period  substituted;  and  in  Austria,  as  well  as 
Pruasia  also,  though  in  this  country  very  long  periods  of   time  are 
required  in  oertain  eases, (m) 

CCLiy.  Secondly,  as  to  Public  Law,  The  doctrine  of  Immemorial 
Prescription  is,  from  the  very  necessity  of  the  case,  indispenaahle(o)  in 
the  sytem  of  Public  Law.  Accordingly,  we  find  it  mentioned  more  than 
once  in  the  Constitutions  of  the  German  Empire,  and  as  a  mode  of 
acquiring  Public  Eights. (p) 

(4)  The  whole  pasaagp  in  the  aisth  book  of  tbo  Decretals  is  as  follows ;  "  Gpis- 
oopnm,  qui  ecclesias  el  deoimas,  quas  ab  eo  repetia,  proponit,  liceE  in  tn5,  sint 
constitutse  direcesi,  ae  legitime  pr^scripsisse,  adlegare  oppovtet,  cum  jus  commtme 
contra  paum  fadal,  hujuBmodi  prieBcriptionia  titnlttm  et  probare;  nam.  licet  ei  qui 
rem  prffisoribif  eoelesiasticam,  si  sibi  non  est  contrariumjaa  commune,  vel  contra 
eaai  prseaumtio  non  habeatur,  sw^ciai  bona  fides;  ubi  tamen,"  &c. — L.  ii.  t.  13,  cap. 
1.  Da  Prcescript  in  Vlto. 

U)  Blackatone's  Commentaries  on  tbe  Laws  of  England,  b.  3.  c.  iii. 

Tbe  rule  was  adopted  wben,  by  tbe  Statute  of  Weatmiuater  (3  Edward  I.  o. 
39),  the  reigu  of  Ricbard  1.  was  made  the  time  of  limitation  ic  a  writ  of  tigbt. 

Statute  of  2  &  3  William  IV.  c.  lx%i.,  An  Act "  for  shortening  the  time  of  pre- 
scription ia  certain  caaes."  It  was  the  intention  of  this  Act  to  establiah  practi- 
cally and  generally  a  30-jears,  and  certainly  and  universally  a  60-year3  prescrip- 
tion.— Stephen's  Comment,  b.  2.  t.  i.  o.  sxii. 

(ff!)  Code  Civil. 

"  600.  Lea  secvifndes  continues  et  npparentes  E'acqui6rent  par  Utre,  ou  par  la 
posaeaaion  de  trente^u."     (o.  688,  689.  706.,  s.  2111.  2232.  2281.) 

"691.  Lea  sarvitudss  continues  non  apparenlea,  et  les  servitudes  dlaoontinu^e 
apparentea,  ou  non  apparentes,  do  peuvent  a'^tablir  que  par  titres. 

"  La  possession  mgioe  imm^moriale  ne  suMt  pas  pour  les  ^tahhr ;  aans  cepend- 
ant  qu'on  puisse  attaquer  aujourd'hui  les  eervitudea  de  oette  nature  deji  acqiiises 
par  la  possession,  daos  les  paya  oh  elles  peuvent  s'acquerir  do  octte  raaniero."  (c. 
688,  689.) 

(n)  Sis,  thirty,  forty  years  in  Auatria. 

Thirty,  forty,  forty-four,  fifty  years  ia  Pruaaia. 

Blume,  Deniches  Priyatrecht,  s.  179. 

Sayigny,  R.  R.  iv.  s.  198. 

(o)  "  Im  Offentlichea  Reoht  ist  die  nnvordenMiche  Zeit  durehaus  iiicht  «u  ent- 
behren,  und  es  iat  gana  gleicbgCltig,  wie  wir  Juriaten  darfibec  urtheilen,  sis  wird 
Eich  unfehlbar  Bahu  brechen,  so  oft  eine  Veranlassung  dazu  erscheint." — Savig- 
ny,  ib. 

(p)  Savignr,  ib.,  citing  Aurea  Bulla,  c.  vili.  s.  1 :  "A 
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Sayigny  illustrates  the  use  of  Immemorial  PreseriptioD  in  matters  of 
Public  Law,  by  reference  to  the  condition  of  England  from  ihe  Eevolu- 
tion  of  1688  to  the  death  of  the  last  of  the  male  Stsarts,  the  Cardinal 
1  of  York,  in  1806.  During  *a  ooDsiderable  portion  of  this  inter- 
■1  val  it  might  have  been,  and  it  aotua.lly  was,  a  t^uestion  of  grave 
conscientious  doubt  to  many,  whether  the  change  of  djnaaty  was  the 
effect  of  temperate  equity  and  wise  policy,  or  of  mere  yiolenoe  and  injus- 
tice :  and  if,  during  this  interval,  a'successfnl  invasion  bad  reseated  the 
Stewarts  upon  tbe  British  throne,  tbeir  right,  aa  having  continued  unbro- 
ten,  though  suspended  by  violence,  would  have  obtained  a  very  general 
recognition.  Who  can  point  out,  in  this  or  in  a  similar  instance,  the  exact 
year  when  the  doubt  merged  into  certainty  ?  and  yet  it  ia  not  difficult 
to  describe  the  general  character  of  such  a  transition.  When  the  gener- 
ation had  passed  away  which  had  been  alive  during  the  former  state  of 
things;  when  the  convictions,  feelings,  and  the  interests  of  the  succeed- 
ing generation  had  become  identified  with  the  new  order  of  things;  then 
might  not  improperly  be  said  to  begin  the  Prescription  of  Public  Law. 
Xhis  is,  in  principle,  very  mooh  the  same  aa  the  Prescription  of  the  Pri- 
vate Law ;  which,  indeed,  may  be  said  to  have  been  modelled  npoa  the 
usage  of  Public  Law,  and  which  usage  grew  out  of  the  reason  of  the 
thing. 

COLV.  Having  discussed  the  position  of  Prescription  in  the  systems 
of  Private  and  Public  Law,(2)  we  now  approach  the  consideration  of  a 
matter,  held  by  the  master  mind  of  Grrotius  to  be  one  of  no  mean  diffi- 
culty, namely,  Liternational  Prescription.  Does  there  arise  between 
nations,  as  between  individuals,  and  as  between  the  State  and  individuals, 
a  presumption  from  long  pos'sesaion  i*'  a  terntory  oi  of  a  iight  wh  ch 
must  be  considered  as  a  legitimate  souri.e  of  Internal  onal  Acquisition  ^ 

In  seeking  an  answer  to  this  important  quest  on  it  s  nt.Lc^'iiiy  to 
keep  clear  of  all  subtle  disquisitions  with  which  this  subject  his  been 
r»9791  psi'plssedj  whethei  for  instance  it  he  the  *creatuie  of  Nitural 
L  J  or  Civil  Law,  or  whether  it  must  tlwajg  be  founded  upon  i  pre 
sumption  of  voluntary  abandonment  or  dereliction  by  the  former  owner. 
Through  these  metaphysical  labyrinths  we  cannot  find  a  clue  for  qaea- 
tiona  of  International  Jurisprudence.  The  effect  of  the  lapse  of  time 
upon  the  property  and  right  of  one  nation  relatively  to  another  is  the 
real  subject  for  our  consideration.  And  if  this  be  borne  steadily  in  mind 
it  will  be  found,  on  the  one  band,  in  the  highest  degree  irrational  to  deny 
that  Prescription  is  a  legitimate  means  of  International  Acquisition  ;  and 
it  will,  on  the  other  hand,  be  found  both  inexpedient  and  impracticable 
to  attempt  to  dofiae  the  exact  poriod^rj  within  which  it  can  be  said  to 

(gj   "  'AXXii  (ii>  oW  Itnuo  iji6s  Xc\^yi 

(r)  Vattel,  1.  ii.  c.  lii.  s.  161, 
cettHined  by  the  universal  consent 
the  impoasibility  of  such  a  acbeme 

Grotius  refers  to  the  analogy  of 
efkctnm  juris  accipit,  non  eat  deHn 
curmt  ad  sigoifieandum 
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have  bctouia  e&fiWisliLd — oi,  m  "thei  woiJ",  to  settle  the  preci'«<,  limi 
tation  of  time  which  give"!  vihdity  to  the  title  of  national  pos'^ossion? 

And  therefore  to  the  question,  what  duration  oi  lapse  of  time  is  le- 
qmred  by  the  cannns  of  Intel  natioinl  Jurisprudeneo  in  ordoi  to  conBti- 
tute  a  lawful  po-'iession  ^  it  1%  enough  to  reply — First,  that  the  title  of 
nations  in  the  actual  enjoyment  ind  peaceable  possession  of  tbeir  teni- 
tory,  hoinsoetei  oiijinally  obtained,  cannot  be  at  amy  time  questioned  or 
disputed  Secondly,  tbat  a  fonible  and  unjust  seizure  of  a  country,  which 
the  inhabitants,  overpowered  for  the  moment  by  the  supenoiiiy  of  physi 
cal  force,  ineffectually  res'st  'a  a  po  s  asion  which,  lacking  in  otiginally 
just  title,  requires  the  a  d  of  t  a  e  to  cure  its  original  detect ,  ind  if  the 
nation  so  subjugated  su  1  b  f  e  thit  cure  his  boon  efiectei,  in  shak- 
ing off  the  yoke,  it  is  1  Uy  and  n  ally  entitled  to  resume  its  former 
position  in  the  commun  ty  of  tat 

*CCLVI.  This  is  call  d  n  t  hn  al  language,  the  dootnoe  of  r»2iT0-i 
Postlvminiwm,  which  will  bo  d  stussed.  heieifter  It  must,  hjv  L  J 
ever,  be  remembered  here,  that  the  lights  of  F>'.lhmntiii,ni  can  only  at- 
tach to  states  which  have  been,  preiioas  to  their  subjUj^ation,  Indepen- 
dent Kingdoms.  It  was  therefore  with  justici,  that  the  Allied  Powers, 
in  the  adjtistment  of  (he  relations  between  Belgium  and  Holland  nfter 
the  revolution  of  1830,  resisted  certain  Belgio  claims  founded  upon  an 
alleged  Postliminium,  on  the  ground  that  Belgium  had  nevci  been  na 
Independent  State,  had  never  been  "sut  juris,"  and  could  theiefore 
have  no  title  to  the  application  of  this  doctrine. 

CCLVII,  It  is  true  that  some  late  writers  on  the  Law  of  Nations  have 
denied  that  the  doctrine  of  Proscription  has  any  place  in  the  system  of 
International  Law.(s)  But  their  opinion  is  overwhelmed  by  luthoiity, 
at  variance  with  practice  and  usage,  and  inconsistent  with  the  loa^on  of 
the  thing.  Grotius,  Heinccoius,  Wolff,  Mably,  Vattel,  K,atherfi;rth, 
Wheaton,  and  Burke,(()  constitute  a  greatly  prepondei  itiug  *  ir  j.,  ,_ ,  ^ 
ray  of  authorities,  both  as  to  number  and  weight,  upcn  the  op  L  ^  J 
posite  side. 

(a)  KHiber,  B.  6.  125. 

Martena,  1.  ii.  c.  iv.  b.  71. 

(()  Grotius,  1.  ii.  c.  it.  "De  derelictione  pfiesumptl  et  earn  secut^  ocoupatione  : 
et  quid  ab  uaueapione  et  prieacriplioue  differat  j"  and  the  connaeatary  of  Heincccius 
thereupon  in  his  Pctelect.  Acad,  in  Grot. 

Burl^e,  vide  post. 

Vattel,  1.  ii.  c.  si. 

Wheaton,  ElSm.  c.  iv.  b,  4.  t.  i.  p.  159. 

Bynkerahoek  maj,  I  think,  fairlj  be  added  to  the  liat.  Such  it  seenB  to  me  is 
the  inference  from  the  following,  among  other  passages,  in  which  he  combats  the 
possibility  of  the  Dominion,  of  the  Sea  beiog  acquired  by  Prefloription :  Sed  Hugo 
Grotins  (p.  386)  et  Vasqnins  Grotio  repr^eaentatus  cap.  vii.  Maria  liberl,  docueraut, 
lon^  poasesaione  uou  quferi  marinm  dominia.  Et  qui  potest  modus  acquiiendi, 
qui  duntaxat  est  a  Jure  Civili,  divers os  pcincipea  obligare?  Dtituc  etiam  ea  ration© 
Grolins,  sed  banJ  est,  qnod  parciua,  quia  id  ipsnra  ruraua  coooaaait  {de  Jure  B.  et 
F.  lib.  ii.  c.  4.)  et  Ua  nunc  vulgo  plaeet,  si  adaint,  qnaa  ille  perseqnitur,  tacitle  con- 
cessioaes,  indicia,  prteanrntiones  alique  adininicula,  per  qnse  ipsa  magis,  quam  per 
long!  temporia  capionem  aztraueos  excludi  jus  faeque  easet.  At  vero,  per  me  licet, 
escnte  quicqnid  est  earum  prcesumtionum,  et  ai  quid  conjectnria  dandum,  reperies 
gentium  animos  adrersus  pr^eacrlptionem  maria  omnimodo  militare  et  nihil  reliqui 
facere,  quominus  TOluntatem  suam  eniiA  declareut;  testautur  id  acta  popuLorum 

August,  1854. — 15 
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The  practice  of  natioDS,  it  is  not  denied,  proceeds  upon  the  pi-csump- 
tion  of  Prescription,  whenever  there  is  scope  for  the  admission  of  that 
doctrine.  The  same  reason  of  the  thing  which  introduced  this  principle 
into  the  civil  jurisprudence  of  every  country,  in  order  to  quiet  possession, 
give  security  to  property,  stop  litigation, (a:)  and  prevent  a  state  of  con- 


tinued bad  feeling  and  hctilitj  betwee 
to  iutrodu 


individuals  is  equally  powerful 


dividualsY  ) 


L  J  to  m  m      m  p 

that  a  8ta     w         h  b       b  d 

session  of  S        w      h  h 

it  had  bee    m  d  m 

t!ie  Roma    L  m  p 

as  necesaa  p  p  (  ) 

affairs  of  p  w  p 

culty  atte  b  to 

Buum  tranBcnbit,  ahua  eo  vel  mrito  mgiediatur  et  alterms  poeai 
prfeteudat,  coatlnua  naTigatione  turl>etN" 

And  again  he  Gaja :  "  Cteterum  ne  plura  addam,  Grotias  et  Vaaqitiua  in  causSi 
sunt,  namque  lii  maris  usucapioneni  submoTerant  eia  rationibas  quas  meaa  facere  noa 
dJibitem,  si  denial,  qa%  ipsi  aiant  de  natur^  maris  pnescdptioni  advers^  ntpote  re 
eommani  es  legibns  Naturte  etGentiam,  et  qnreoeo  in  bonis  esse  possit,  nee  pos- 
Bideri,  nee  quasi  poesideci,  neo  alienari,  et  CEetara,  de  quibus  nou  nihil  dicam  eap, 
«ii."~-De  Dominio  Maris  Prfeseriptio,  o.  vi. 

(x)  "  Vetustas  qusB  semper  pro  lege  habetur  minuendorum  scilicet  litium  causa." 
—Dig.  sxiix.  3.  2.  De-  Acq.  Pluv. 

(y)  "  Bono  publico  UBUcapio  introducta  est,  ne  scilicet  quarucdem  rerum  diu  et 
fei^  semper  iucerta  dominia  assent." — Dig.  ^li.  t.  3.  1. 

(z)  Puffendorf,  under  the  title  "  De  Usucapione,"  in  the  t2th  chapter  of  hia  4tli 
Book,  discnsaes  the  application  of  the  doctriae  of  Prescription  to  nations.  Hia 
remarks  are  perspicaous  and  wise.  "Inter  basce  (he  says  in  hia  9lh  section) 
disciepautes  seutentias  id  qnidemUquidum  videtur:  quemadmodum  dominia  rerum 
paois  causft  sunt  introduota]  ita  et  illud  ex  eodem  fonte  promanare,  quod  posses- 
■e  fidei  aliquando  siot  in  tuto  collooaodi,  neve  ipais  in  perpetuum  super 
itroversia  qneat  moveri.  Quantum  autem  sit  illud  spatium, 
o  boQ£  fidei  in  vim  domiuii  evalescat,  precis^  ueque  natutali 
,  le  unlveraali  gentium  consensu  deterraiuatum  deprehenditur ;  sed  arbi- 
tratu  boni  viri  uon  citra  aliqnam  latitudinem  definiendum  erit."  He  then  refers 
with  some  humour  to  the  vague  tests  o! preacr^iive  poetry  proposed  iu  Horace,  lib, 
2.  ep.  1.,  ajid  proceeds  ; — "  In  designando  autem  hoc  tempore  ratio  habebitur  et 
antiqui  domini,  et  reoentis  possessoris.  lUius  quidem,  ut  ne  maturft  nimis  ^  per- 
Bequend^  et  investigaudft  sn^  re  excludatnr,"  And  he  closes  the  section  with  say- 
ing : — "  Adeoque  cum  dominia  rerum  introduoerentur,  id  qnoque  pacia  causa  pla- 
ciiisse,  ut  qui  aliquid  nfjiie  vi,  tiegite  elom,  neque  precario,  suo  nomine  passideret, 
tautiaper  deminus  prasumeretur,  quoad  ab  altero  contratium  probareiur  ;  qui 
autem  per  loogissimum  temporis  spatium,  per  quod  nemo  mediocriter  diligens  rem 
suam  negligere  creditor,  quid  bonfl  fide  possederiC,  serum  pelicorem  plaofe  posset 
repellere,  quia  nou  citius  rem  suam  vindicatum  iverit." — De  Jure  Natune  et  Gentium. 
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doctrine,  which  has  ioduced  certain  writers  to  deny  it  altogether;  but 
incorrectly,  for,  whatever  the  neoessarj  lapse  of  time  may  be,  there  un- 
questionably is  3  lapse  of  time  after  which  one  State  ia  entitled  to  exclude 
every  other  from  tho  property  of  which  it  ia  in  actual  possession.  In 
other  words,  there  is  an  International  Prescription,  whether  it  bo  called 
Immemorial  Posaession,  or  by  any  other  name.  The  peace  of  the  world, 
*ths  highest  and  beat  interests  of  humanity,  tho  fulfilment  of  i-jnyQ-i 
the  ends  for  which  States  exiat,  require  that  thia  doctrine  bo  L  J 
firmly  incorporated  in  the  Code  of  International  Law.  It  is  with  great 
force  of  reason  and  language  that  Grotiua,  repelling  the  contrary  propo- 
sition, observes :  "  Atque  id  si  admittimus,  aequi  videtur  masimum  in- 
commodum,  ut  oontroversiEe  de  regnis  regnorumque  finibua  nuUo  unquam 
tempore  extinguantur;  quod  nou  tantum  ad  perturbandos  multorum 
aniraos  et  bella  serenda  pertinet,  sed  et  commani  gmtiiim  sensui  repug- 
nat."(a) 

COLVIII.  It  is  imp       bl    to    p    k  w  th  g      t  y    pon  this 

very  delicate  subject         th      ppl     t         f  th  1      1    m    t  of  ne- 

oeasity  be  greatly  mod  fllbythp       1  mt  f        h  particu- 

lar case.     Vattel's  rem    k      p      th        bj    t  1  I  ble : — 

"La  Prescription  n     p  t    t      f    d6     j  p     omption 

absolue,  on  aur  une  p       mpt       1  g  t  11  p         1        i  le  pro- 

priStairc  n'a  pas  ver  t  bl         t      gl  d     t      C    t  d  tioa  im- 

porte  trois  choses  :lqlpp  tpt         II  guer  une 

ignorance  invincible,       t  d         p    t        t  d        il     d  t   irs;  2°. 

qu'il  ne  puisse  jnstifi  1  P      d  1  g  t  t  solides ; 

3°.  qu'on  ait  nggligS         dt         gdlU  pdt         nombre 

considerable  d'annees  gl  g         d    p       d        6  pable  de 

produire  la  confusion    tdmt       d       1  ttlldt     espectifa 

dea  parties,  ne  suffit  p     p       f    d  t  P  P''       d'aban- 

donncment.     II  est    mp       biddtra  It  1  _^n„_ 

le  nombre  d'anneea       i       p        f    d      1    P  pt  C  1    L  -^"J 

depend  de  la  nature  dl  h  dtlpp  t  tdpte,  et  dea 
oirooQstances.(&) 

U)  L.  ii.  0.  iT.  a.  1. 

See,  too,  Wolff. 

And  so  Vattel :  "  Le  droit  de  succession  n'eat  paa  tonjonrs  primittremant  Stabli 
par  la  nation ;  il  pent  avoir  6IA  introduit  par  la  concession  d'un  autre  souverain, 
par  ruaucpatioQ  m6ma.  Mais  lorsqu'il  est  appnyS  d'une  longne  possession,  le  peu- 
ple  est  cenefi  j  conaentir,  et  ce  consentement  lacite  le  legitime,  quoique  aa  source 
soit  vioieuse.  Ilposealora  sai-  le  memefendetaeat  seulUgilime  et  irUbranla&U,  auquel 
Ufaut  tottjouu  j-euenw-."— Vattel,  t.  i.  1.  i.  c.  v.  a.  S9, 

(i)  "  De  ce  qui  est  reqnia  pour  fonder  la  Prescription  ordinaire."  Vattel,  Le 
Droit  des  Gens,  t.  i.  1.  ii.  c.  x\.  s.  142.  And  again :  "  Mais  si  la  nation  proWgfie  on 
soumia  &  certainea  conditions  ne  rdsiste  point  aux  entrapriaes  de  celle  dont  elle  a 
recherche  I'appui,  si  ella  n'y  fait  aucune  opposition,  ai  elle  garde  un  profond  Eilence 
qnand  elle  devrait  et  pourrwt  parler,  sa  patience,  aprfia  an  temps  considerable,  forme 
un  consentement  taeite  qui  legitime  ie  droit  de  Tosurpateur.  II  o'y  aurait  rien  de 
stable  pacmi  les  hommes,  et  surtouteotce  les  nationa,  si  une  longue  poaaeaaion,  ac- 
compaguSe  du  silence  des  intSresafea,  ne  prodnisait  nn  oectaiQ  droit.  Mais  il  fant 
bien  observer  que  le  ailence,  pour  marqucr  un  consentement  tacitc,  doit  6tre  volon- 
taire.    Si  la  nation  iuKrienre  prouvo  que  la  violence  et  la  crainte  out  fitouff^  les 
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But  that  Proseription  is  tte  main  pillar  upon  which  the  security  of 
national  property  and  peace  depends,  ia  as  incontrovertible  a  proposition 
as  that  the  property  and  peace  of  individuals  reata  upon  the  same  doc- 
trine, (c) 

To  these  remarks  should  he  added  the  observation  of  a  living 
jurist : — (d) 

"  The  general  consent  of  mankind  has  established  the  principle,  that 
long  and  uninterrupted  possession  by  one  nation  excludes  the  claim  of 
every  other.  Whether  this  general  consent  be  considered  as  an  implied 
contract  or  as  positive  law,  all  nations  are  equally  bound  by  it,  since  all 
are  parties  to  it;  since  none  can  safely  disregard  it  without  impugning 
its  own  title  to  its  possessions;  and  since  it  is  founded  npon  mutual 
utility,  and  tends  to  promote  the  general  welfare  of  mankind." 
r*')7sn  *^'^  "^"^  ^^  those  treatises{e\  which  show  how  deeply  the  mind 
L  J  of  the  writer  was  imbued  with  the  principles  of  general  jurispru- 
dence, Mr.  Bnrke  uses  the  following  admirable  espressions  ; — 

"  If  it  were  permitted  to  argue  with  power,  might  one  not  ask  one  of 
these  gentlemen,  whether  it  would  not  be  more  natural,  instead  of  wan- 
tonly mooting  these  questions  concerning  their  property,  as  if  it  were  an 
exercise  ia  law,  to  found  it  on  the  solid  rook  oi  prescription ;  the  sound- 
est, the  most  general,  the  most  recognised  title  between  man  and  man 
that  is  known  in  municipal  or  in  public  jurisprudence;  a  title  in  which 
Dot  arbitrary  institutions  but  the  eternal  order  of  things  gives  judgment; 
a  title  which  ia  not  the  creature,  but  the  master  of  positive  law ;  a  title 
which,  though  itot  fixed  in  its  term,  is  rooted  in  its  principles  in  the  Law 
of  N'ature  itself,  and  is  indeed  the  original  ground  of  all  known  pro- 
perty ;  for  all  property  in  soil  will  always  be  traced  back  to  that  source, 
and  will  rest  there" — "  these  gentlemen,  for  they  have  lawyers  amongst 
them,  know  as  well  as  I,  that  in  England  we  have  had  always  a  preaorip- 
tion  or  limitation,  as  all  nations  have  against  each  other'' — "  all  titles 
terminate  in  Preacriptioa ;  in  which  (differently  from  Time,  in  the  fabu- 
lous instaucea)  the  son  devours  the  father,  aud  the  last  Prescription  eats 
up  all  the  former."(/) 

temoigaagea  de  son  opposition,  on  ne  pent  rien  conclnre  de  son  silence,  et  il  ne 
doQne  aucun.  droit  fi  i'oaurpatevir." — Vattel,  t.  i.  c.  sti.  a.  199. 

See  list  of  authorities  on  the  doctrine  of  International  Prescription  given  by 
Ompteda,  512.  s.  213,  Lit.  dea  Voikerrechts. 

(c)  Vattel,  1.  ii.  o.  si,  b.  142.  (rf)  Wbeaton,  vol.  i.  c.  iv.  a.  6.  p.  207. 

"Bs  Ueesen9ii;hrieleBei3pielfl,unter  andem  in  Deutsctilandnaoliweiaen,  wodas 
Beclit  der  8taatgewalt  nur  auf  langen  Besitzstandgegrtindot  ist  oline  erweisliclion 
BeohtBtitel."— Heflters,  s.  69.  1. 

(e)  Vol.  ix.  p.  449.    Letter  to  B.  Bnrke,  Esq. 

See,  too,  vol.  ix.  p.  9T.  Reform  of  RaprasentatioQ  in  the  House  of  Commons. 
"  Prescription  is  the  most  solid  of  all  titles,  not  only  to  property,  but  which  is  to 
secure  that  property,  (o  Govenanent."  And  tol.  y.  p.  274 :  "  With  the  National 
Assembly  of  France  possession  is  nothing,  law  and  usage  ate  nothing.  I  see  the 
National  jUsembly  openly  reprobate  the  doctrine  of  Prescription,  which  one  of 
the  greatest  of  their  own  lawyers  (Domat)  talis  ns,  with  great  truth,  is  part  of  the 
Law  of  Nature.  He  tells  ns  that  the  positive  ascertainment  of  its  limits  aod  its 
security  from  invasion  were  among  the  causes  for  which  civil  sooioty  itself  was 
instituted." — Reflections  on  the  Revolution  in  France. 

{/)  The  Abbfi  de  Mably,  speaking  of  the  Treaty  oflJie  Pyrenees  which  followed 
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■*CCLIX  111  tte  foregoing  oliaerv itions,  tte  fjunJifion  of  p,_Q-. 
Intel  nationil  Prescription  has  not  been  necessarily  laid  upon  '-  -^ 
tLe  uhandonmi'nt  or  dpreliLtwn,  of  the  State,  to  whom  tbe  possession  toi- 
merly  belonged  It  has  been  placed  upon  the  length  ul  timi,  during 
which  the  po&beasion  has  been  held  by  the  State  which  jirescj  (ies  for  it 
It  iH  impcrtant  to  establish  cltarly  that  dereJtclun  does  not,  in  the  oise 
rf  nations,  necessarily  precede  piesoiiptire  acquisition  Much  of  the 
uneertiinfj  anl  cinfuiion  in  the  wntinga  of  Interoitionil  Juiists  upon 
tills  feuhject  may  be  ascribed  to  the  want  of  firm  disuummition  and  clear 
atatoraent  upon  this  point 

D  tehtiion  or  voluntai^  al/anJonnt'iit  by  tbe  original  possessoi  may 
be  ofti-n  inoapihle  of  proof  between  nations  after  tbe  lapse  ot  ceutuues 
f  adverse  possession,  whereas  the  proofs  of  prescnptive  poi.sesiion  are 
simple  and  few  They  are  piincipiUy,  publicity,  Lontmued  ocoupatiDn, 
iliCDce  of  intenuption  (jMujyaao),  ■iided  no  doubt  geneially,  both 
nioially  and  legally  spealing,  by  the  employment  of  labour  and  capital 
up  n  tte  possession  by  the  new  possessoi  during  tbe  peiiod  of  the 
silence,  or  the  piasivenesa  (inejdaj  or  the  absence  of  an^  attempt  to 
e  pioprietiry  lights,  by  the  former  possessor  The  period  ot  time, 
has  been  repeatedly  *said,  cannot  be  hxed  by  International  |-»2ft01 
V  between  nations  as  it  miy  be  by  Private  Law  between  indi    L        J 
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OGL\  Th  w  adpt  figtdigbtwn  France  and 
England  respecting  Santa  Luoia,  one  of  the  Antilles  Islands.  After  the 
Treaty  of  Aix-Ia-Cbapelle  (1748),  the  matter  was  referred  to  the  decision 
of  certain  Commissioners,  and  it  was  the  subject  of  various  State  Papers('s) 
in  1751  and  1754.     The  French  negotiators  maintained,  that  though 

the  Treaty  of  WeEtphalia  (1.659),  oliearres : — "  Lc  Roi  de  France  proteate  contce 
toute  pceacription  at  lapa  de  temps,  au  eujet  da  Koyaume  de  Nararro,  et  ac  riSserve 
la  faculty  d'en  faire  la  ponrsuLte  par  voie  amiable,  de  mSme  que  tons  les  autres 
dcoitB  cju'il  pretend  !ui  appartenir,  et  auxquele  lai  ou  eea  prSd^cesseurs  n'oiit  paa 
renoiic^.  (Traits  da  Vermin,  rappell^  pac  le  Traits  dea  PyrfinSea,  art.  23.  Traill 
dea  Pyrfineea,  art.  89.)  Toua  les  auteurs  qni  ont  6crit  sar  le  Droit  dea  Gene,  con- 
vieiioent  que  la  prracription  rend  legitimes  les  droits  les  plaa  ^quiToques  dans 
leur  originei  et  ce  qui  proave  la  aagesae  de  ce  principe,  c'est  qa'il  eat  de 
I'iut^rgt  de  chaque  nation  en  particnlier  de  I'adopter.  La  difficoll^  coaeiate  it 
saToir,  comment  la  preaeription  s'aoquiert;  ponrmoije  croirois  qa'alle  ne  pent  fitre 
(itablie  que  par  le  silence  de  la  partie  IfiaSe,  quand  ells  traite  avec  le  Prince  qni 
posaSde  son  bien,ou  que  eeluicile  Tend,  lecJde  et  raliSce  en  quelque  autre  maiiifere. 
Lo  silence  dana  ces  ooeaaions  fiquivaut  k,  un  consent ement." — Droit  Public,  t.  i. 


(g)  Monsieur  EugJne  Ortolan.    See  hia  chapter  on  Preaeription  Acquiaitite,  i 
liis  novk  Du  Domaine  International  (Paris,  1861). 
(ftjib.  p.  111. 
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the  Eagli'-h  had  eataLlished  ihemsclvea  in  IbSO,  thtj  liad  been  driven 
out  or  massacred  bj  the  Caiibbees  in  1640,  and  they  hid,  ammo  et  Jacfo 
and  Sine  spe  redcvndi,  abandoned  the  island,  that  Santa  Lucia  being 
ta<Mi  t,  the  Trench  had  seized  it  again  in  1650,  ivheD  it  beoime  imme 
diately,  aad  without  the  necessity  of  any  prescriptive  aid,  their  property 
The  English  negotiatois  contended  that  their  dereliction  had  been  the 
lesult  ot  \iolenoe,  that  they  had  not  abandoned  the  island  sine  spe  lede 
utidi,  and  that  it  wis  not  oorapetent  to  Fiance  to  profit  by  this  it.t  of 
Tiotence,  and  surreptitiously  obtain  the  territory  of  another  State,  and 
that  by  such  a  proceeding  no  dorm  nu'm,  could  accrue  to  them  The 
principal  diacutiion  turned,  not  upcn  tho  natme  of  the  conditions  of 
r*)«n  Pfescr  ptiye  Acquisition,  but  *upon  the  nature  of  the  conditions 
I-  -I  of  Voluntary  Dereliction,  by  which  the  r  ghts  of  property  were 
lost,  ind  the  possessKU  retuined  to  the  class  of  vacant  and  unowned 
^o-JiffTOT«J  teriitoiiea  (() 


[*282]  "CHAPTER    SIV. 

DEEIVATJVE    ACQUISITION. 

CCLXI.  We  now  enter  upon  tho  second  kind  of  Acquisition,  viz., 
that  which  in  the  system  of  Private  Law  is  called  DeriDative. 

Derivative  Acr[ui8ition(a)  is  said  to  be  that  which  takes  place  by  the 
act  of  another,  or  by  the  act  of  the  law  (acquisilio  derieafha,  vel  facto 
hotninis,  vd/actn  leffis).  In  this  system,  not  only  Individuals,  but  Cor- 
porations or  legal  persons,  are  enabled  to  aci{uire  and  to  alienate  rights 
of  property,  through  the  medium  uf  a  representative,  as  minors  and 
lunatics  are  in  all  systems  of  jurisprudence  enabled  to  act  through  their 
guardian  or  tutor. 

Who  the  representative  of  the  corporation  may  be,  depends  upon  the 
constitution  of  this  legal  person.  But,  as  a  general  rule,  the  will  of  a 
corporation  is  expressed  not  only  by  tho  unanimous  assent,  but  by  the 
assent  of  the  major  part  of  its  membets.  The  rule  that  the  will  of  the 
corporation  may  he  cnlleeted  from  the  agreement  of  a  part  of  its  mem- 
bers seems  to  be  founded  in  Natural  Law,  as  otherwise  the  body  might 
r*'>fiRl  ^^  prevented  from  acting  at  all. (6)  'The  constructive  whole, 
L         -1  therefore,  is  held,  for  certain  purposes,  to  reside  in  a  part  only. 

Turning  from  the  system  uf  Private  to  the  system  of  International 
law,  we  find  that  it  is  competent  to  one  State  possessed  of  property  to 

li)  Vide  post,  Erfinction  of  Ac  luisiiion. 

(a)  BugfeoB  OrtoIiiQ,  p   23 
HeEfters,  a.  71. 

(b)  "  —  quo!  &,  miy'ore  parte  ordinia  salubriter  fuit  constitutum." — Cod.  x.  t.  xiiL 
46.    DeDeeur. 

"  Quod  major  pars  cariie  effecit,  pro  00  habctnc,  ac  ai  omnes  egorint." — Eig.  1. 1. 19. 

Savigny,  R.  R.  a.  97. 

But  see  Burke,  vol.  vi.  p.  212 ;  Appeal  from  the  New  to  the  Old  WMga, 
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a  H  he  alienated  portion.  So  far  tho 
an  d  b  w  b  S  nd  the  Individual  or  the  Corpora- 
fa  gb                                        tor  attach  in  both  oases.     But,  in 

h  h    8              m                roatter  of  theoretical  and  practical 

(t  ffi       y  n  wh                     whom  the  power  of  acquiring  and 

a  dg  d  wh  m  wh  has  been  happily  called  "  tbe  oon- 
p            ()          h     n                vcsted.W)      Whether  the  geocral 

p     n  n    f   h    8tate(  )  b            d  in  the  hands  of  one  man,  or  of  a 

f  w  m          y    f      P               '6S  ?     The  solution  of  this  grave 

q          n  h      to    h     p       Qce  of  Public  and  Constitutional, 

h       to  h            In                       L  w  (f\     It  has,  indeed,  been  tJiscusaed 

by  w   tt  n                         L  w            ially  by  Grrotiusfi?)  and  Vuttel  :(A) 

bu    b  h       w           d                h         on  other  ocoasions,  with  subjects 

wh    h  b  d        h     ph             b    Publicist  rather  than  of  the  Interna- 

0 

*CCLXII.  Grotms  divides  all  kingdoms  into  Patrimonial  and  r:K20j-} 
TJsufructuavy ;  and  he  reokooa  among  the  latter  all  kingdoms  L  J 
over  which  the  people  elected  a  Governor,  and  all  that  are  acquired  by 
treaty  or  marriage.  Patrimonial  kingdoms,  he  seems  to  think,  may  be 
alienated  by  their  rulers  without  the  sanction  of  the  people  ;  but 
Usufructuary,  not  without  their  consent.  Whatever  countenance  this 
doctrine  might  have  derived  from  the  practice  and  principles  of  the  time 
in  which  Grotius  lived,  it  can  hardly  be  predicated  of  any  Christian, 
and  certainly  of  no  European  State[A)  at  present  existing  in  the  world. 
Puffendorf,  indeed,  lays  it  down  as  law,  that  the  general  presumption  is 
against  the  power  of  the  sovereign  to  alienate,  without  the  consent  of 
his  subjects,  any  portion  of  tbe  public  property  or  domain ;  and  the 
doctrine  is  distinotiy  and  indignantly  repudiated  by  Vattel;(J)  neverthe- 

{c\  Burke,  vol.  is.  p.  384;  Tracts  on  Popery  Laws,  o.  3.  in  fioe. 

\dj  See  below,  tbe  Act  of  Renuociation  of  the  Grand  Duchy  of  Tuscany  by 
Leopold  n.,oa  hU  accession  to  the  throne  of  Austria,  in  favour  of  Ms  second  aoti. — 
Martens,  Ree.  de  Trait^s,  vol.  iv.  p.  476.  (a,  d.  1790.) 

Engine  Ortolan,  pp.  14,  35. 

Satherforth,  Institutes  of  Natural  Law,  c.  viii. 

Savigny,  E.  R.  s.  140.  b.  iii.  p.  3iO. 

(e)  burke,  vol.  vi.  p.  212  ;  Appeal  from  the  New  to  the  Old  Whigs. 

(/)  Grotins,  1.  ii.  c.  TJ. 

■Wheaton'B  Elements,  pp.  102-3. 

Gfiather,  pp.  11^77.  2  Buch,  II.  Kap. 

(g)  Grotina,  1.  ii.  c.  vi. :  De  aequisitinne  derwaiiva  fiKio  homiuis,  ubi  de  alienalione 
imperii,  et  Terum  imperii. 

(h)  Vattel,  1.  i.  c,  ssi. :  De  I'AKinalion  dea  hiena  publiei,  et  de  celle  i^uneparlie  de 
FMat,  (')  De  Jnre  Belli,  1.  i.  o.  iii. — Heineo.  Prselec. 

(k)  "DielligenEchafteines  Patrimonial-Staates  (das  heist, dass  der  Regent  noch 
Mgenthumarecht  fiber  der  Staat  varfugen  koaae)  ist  ia  Eucopa  dnrch  Staatsgrund- 
gesetze  nirgend  festgesetz." — Kliiber,  s.  31. 

"  "e  will  discover  that  when  Grotius  esamines  the  subject  in  detail,  he  excludes 


every  case  of  pat^-tmonial  governments.    The  fair  conclusion  to  be.  drawn  fn 

is  therefore  this,  that  there  is  no  such  thing  as  a  patrimonial  government." — Lord 

Grenville,  Debate  on  Blockade  of  Norway,  May  10,  1S14.    Hacnsard's  Pari  Deb. 

(I)  "  j'ai  osfi  cependant  m'Scarter  qnelquefois  de  mon  guide,  et  m'opposer  k  sea 
aentimenta;  j'en  donnerai  ici  qnelquea  eiemjiles.  M.  Wolf,  entraioS  peut-6lrepar 
la  fonlo  des  icrivaius,  consacre  plusieurs  propositions  &  trait«r  de  la  nature  des 
royaumiayiKHJBi'niimijBaHarejeteron  corriger  cette  ind^e  injurieuse  al'hamanit^. 
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r*98'^n  ^'^^^'  *^  miserable  attempt  was  made  in  1814,  to  palliate  the 
L  J  guilt  of  the  forcible  annexation  of  Norway  to  Sweden  by  an 
appeal  to  the  anthority  of  Grotius. 

CCLXIII.  So  far,  indeed,  as  respects  the  conduct  of  third  parties  in 
transactions  of  thia  nature.  International  Law  may  claim  to  be  heard. 
How  far  the  right  of  Self-preservation  (which  inclndes  tbe  right  of  pre- 
venting the  undue  aggrandizement  of  any  particular  power]  justifies  the 
iNTEaVENTiON  of  third  Powers,  will  be  hereafter  considered. 

The  rule  which,  accordingly  to  the  true  principles  of  International 
Law,  ought  to  be  binding  upon  all  nitionswho  aie  as  it  were,  bystindcrs 
in  such  tian'^actious,  IS,  rigidly  and  punctiliously  to  abstain  trim  lat^r 
fenng  to  compel  by  force  eithei  pirt  of  the  nation,  whethtr  it  be  that 
whioh  wishei  tD  alienate  or  thit  which  refuses  tc  be  alienated,  to  adopt 
the  one  ourse  or  the  other  To  do  olheiwise,  is  directly  to  violate  the 
moat  sicred  pimeiple  of  the  juiispiuJoncu  if  which  we  iretreitiug,  to 
trample  in  the  meat  ofteE'sive  way  upon  the  mdependenoe  of  a  nation,  by 
assuming  the  judicial  office  upon  the  nicest  and  mral  'viti!  qui'ition? 
oi  her  constitution tl  hw,  and  the  execufire  o&ee,  m  cairying  this 
unwarranted  and  illegal  decision  into  effect. 

CCLXIV.  When  in  1814  Norway  refused,  as  she  did,  by  the  actual 
and  constructive  voice  of  her  people,  to  be  annexed  to  Sweden,  the 
question  sliould  have  been  left,  according  to  the  spirit  and  letter  of  the 
law,  to  the  decision  of  arms  between  the  two  countries.  It  is  painful 
and  humiliating  to  an  Englishman(m)  to  ihink  that  this  abhorred  union, 
r»9ftfi"i  ^''"^  ^'H'i^  it  was  *at  the  time,  was  effected,  partly,  by  the  blockade 
L  -I  of  a  British  fleet.  The  plea  that  such  a  union  formed  part  of 
the  provisions  of  a  general  treaty  of  peace,  which  had  for  its  object  the 
re-establishment  and  pacification  of  Europe,  after  years  of  bloodshed  and 
misery,  did  not  justify  the  grievous  injustice,  the  intrinsic  illegality  of 
this  act.  The  delivery  of  Genoa  to  Sardina,  after  that  republic  had 
yielded  to  our  arms  on  the  faith  of  its  national  independence  being  pre- 
served, was  as  wrongful  an  act,  aecompanted  with  the  additional  sin  of 
violating  a  faith  specifically  pledged.     To  both  these  cases  the  expressions 

Je  n'admets  pae  mgniB  la  dSnorainatloa,  que  je  troaye  ^galeraent  cboqnante,  Im- 
propre,  et  dangereuse  iJans  ses  efiets,  diiae  les  impressions  qn'elle  peut  dODner  ans 
sonyerains;  et  je  me  flatte  qn'en  cela  j'obtiendrai  le  suffrage  de  tout  bomma  qui 
auta  de  la  raison  et  du  sentimeot  de  tout  vrai  eitoyen." — Vattel,  Preface. 

And  again,  I.  i.  c.  v, :  "  Nous  ne  voyons  point  en  Europe  de  grand  ^tat  qui  soit 
r^patfi  alienable." 

In  another  part  of  his  woclc  ho  limits  tlie  power  of  alienating  national  property 
as  follows: — "Le  corps  de  la  nation  de  peut  done  abandonuer  uoe  province,  une 
vilie,  ni  mfeine  an  parUcuKer  qui  en  fail  partie  k  moins  que  la  nScessitS  na  I'y  oon- 
traigne,  ou  que  lee  pins  fortes  raisoas,  prises  du  salut  public,  ne  lui  en  fassent  una 
loi."— L.  i.  c.  H. 

Puffendorf,  De  Jur.  Nat.  et  Gent.  1.  viii.  o.  irii.  s.  1—3. 

Vattel,  1.  i.  c.  xxi.  s.  260  :  "  II  ne  peut  alifener  les  biens  publics." 

(™)  aea  the  Debates  in  both  Houses  of  Parliament  on  the  blockade  of  Korway, 
1B14,  Pansard's  Pari.  Deb.,  especially  the  speeches  of  Lord  Grsnville  and  Sir 
James  Maclcintosh  which  contain  an  admirable  exposition  of  the  soundest  princi- 
ples of  International  Law.  Lord  Granville  condemns  the  act  as  subversive  of 
public  morality,  as  opposed  t«  the  authority  of  ail  writers  upon  International  Law, 
as  justifying  in  principle  the  aggressions  of  Prance  for  the  preceding  twenty  yeajs. 


„Google 


ACQUISITION 


225 


of  Martens — no  favourer  of  deraoeraoy— were  fully  applicable  :  « II  ea 
est  de  meme  de  V  imjiossibiliti  morale  a  I'egard  des  dont'traites  I'aoeom- 
p        m       b  aa         d         d    n  (  ) 
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Law  are  perspicuously  stated  by  Vattel . — 

"  II  est  nSceBsaire  que  lea  nations  puisaent  trailer  ot  transigei  valide- 
ment  entre  elles,  Bans  quoi  elles  n'anraient  aucun  mojen  de  terminer 
leurs  affaires,  de  bo  mettre  dans  an  etat  tranquille  et  assure.  D'ou  il 
suit  que  quande  une  nation  a  cede  quolque  partie  de  ses  biena  d  une 
autre,  la  cession  doit  etre  tenue  pour  vallde  et  irrevocable,  oomme  elle 
I'est  in  effet,  en  vertu  de  la  notion  de  pvo^iiti.  Ce  principe  ne  peufc 
etre  6branle  par  a,uoune  loi  fondamentale,  au  Moyen  de  laqnelle  une  nation 
pretendrait  s'oter  i  elleragme  le  pouYOir  d'aliener  ce  qui  Ini  appartient. 
Car  ee  serait  vouloir  e'interdire  toat  contrat  aveo  d'autrea  peuptes,  ou 
pi-etendre  lea  tromper.  Aveo  nne  pareille  loi,  une  nation  no  devrait 
jamais  traitar  de  sea  biens :  si  la  n^oessit*  I'y  oblige,  ou  si  son  propre 
avantage  I'j  dStermiue,  dfea  qu'elle  entre  en  traite,  ello  reaoQoe  a  sa  loi 
fondamentale.     On  ne  conteste  gufere  a  la  nation  cntiSre  le  pouvoir 

(n)  Martens,  Des  TraitSs  Don  obligatoires,  1.  ii.  c.  ii.  8.  53. 

(o)  "  A  roceaeiou  da  m6me  traitS  de  Madriit,  dont  uouB  venons  de  patler,  lee 
notables  dn  royaume  de  France,  assembles  S.  Cogaac,  aprfea  le  retour  du  roi,  con- 
clnrent  tons  d'une  vois,  '  que  eon  aatoritS  ne  a'6teadait  poit  jusqu'i  dfim     b       1 
couronn^.    Le  tr^U  fut  d^clarg  nul,  comme  £tant  contrajre  fi  la  loi  1     dm 
tale  dn  rojanme.    Et  v^ritablement  il  6tait  fait  sans  pouroins  safRsantiS    1    1 
refusait  forraellemement  au  roi  le  poavoii  fle  d^membrer  le  rojaume ;  la  rs 

de  la  nation  y  gtait  n^ceasaire,  et  elle  pouvait  donner  son  consentement  pa  1     g 
des  ita\a-giaitsxa..     Cbarles  Y.  ne  devait  point  rel^ber  son  prisonuier  t  q 

ces  mSmea  Stats-gSn^raux  euBsect  approuT4  le  traits  ;  ou  plutfit,  nsautde  toir 

aveo  pins  de  g^n^rosil^,  il  devait  impoeer  des  conditions  moins  durea,  q         as    t 
^t^  an  pouToir  de  Francois  I*'  et  dont  ce  prinee  n'eut  pn  se  d^dire  aans  h     t     M 
anjourd'hui  que  les  Stata-g$n4raux  oe  s'assemblent  plua  en  France,  le  ro   dm 
le  seul  organe  de  I'fitat  envers  les  autres  puissancee ;  elles  sopt  en  droit  dp       1 
sa  volenti  pour  oelle  de  la  Prance  entifire,  et  les  cessions  qne  le     ' 
faire  demeuraraint  valide!  '     '  .... 


remis  tout  pouTOir  entre  li 
antremenC,  on  ne  poarr^t 
vent,  pour  plus  de  pr&aution,  1 
enregiatr^s  aa  patleraent  de  Pi 
rfitt  plua  en  usage." — Tattel,  I. 


dn  consentement  tacite  par  lequel  1 

*i,  pour  traiter  avec  elles.     S'il  eu  €tiut 

[rrone  de  France.     Sou- 

que  leurs  traitSs  fusseot 

ijourd'hni  oette  formality  mSme  ne  pa- 
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d'alieaer  oe  qui  !ui  appartient;  mais  on  deaiande  si  boe  conduotear,  si 
l-  „(,„_  *le  aouverain  a  ce  pouToir.  La  question  pent  etre  dScidee  par 
L  J  lea  lois  foe  dam  en  tales.  Les  lois  ne  disent-ellea  rien  direotemODt 
la-deaau3  ?  Voioi  notro  second  principc,  2°,  Si  la  nation  a  defers  la 
pleine  sovcrainete  &  son  conduoteur,  si  elle  lui  a  comrais  le  soia,  et  donne 
sans  reserye  le  droit  de  tralter  et  de  contraoter  aveo  les  autres  etats,  elle 
est  oensee  I'aToir  revetu  de  toua  les  pouvoirs  necessairea  pour  contraeter 
validement.  Le  prince  est  alors  I'organe  de  la  nation ;  oe  qu'il  fail  est 
r6pul6  fait  par  elle-m§me;  et  Men  qu'il  ne  aoit  paa  le  proprietaire  dea 
biens  publics,  il  les  alifine  validement  comme  etant  ddlment  autorise."^^^ 

OCLXVII.  "Upon  the  same  principle  it  is  beld,  as  we  have  already 
stated,  ihat  when  foreign  governments  or  their  subjects  obtain  from  the 
de  facto  government  of  a  country,  by  treaty  or  otherwise,  a  part  of  the 
national  domain  of  confiscated  property,  if  the  sovereign  de  jure  bo  re- 
stored, he  cannot  annul  tliis  contract  or  cession.  Whatever  power  he 
may  poeseaa  to  annul  alienation  made  to  hie  own  subjects,  the  acta  of  the 
de  facto  government,  though  it  was  that  of  a  usurper,  are  binding  upon 
him  as  to  all  iaterna.tional  transactions.  (^] 

There  can  be  no  doubt,  then,  that  a  State  may  make  acquisitions  by 
the  acceptance  of  property  transferred  to  it  from  another  State.  This 
transference  may  be  effected  in  as  groat  a  variety  of  ways  in  the  case  of 
the  State,  as  in  the  case  of  the  individual. 

According  to  the  principles  of  Private  Law,  the  delivery  (tradilio)  of 
r*98Ql  possession  (»•)  effected  a  change  of  ownership  *(dominn],  the  de- 
L  J  livever  transfers  tte  rights  which  he  had  enjoyed  to  the  re- 
ceiver, (s) 

The  validity  of  the  transaction  depends  upon  consideration  a  relating 
to— 

1.  The  person  delivering  or  transferring  the  property. 

2.  The  cause  of  the  transference. 

S.  The  form  and  manner  in  which  it  is  transferred. 

1.  The  persoii(()  muat  have  the  will  and  the  power  to  alienate  the 
thing;  and  the  alienee  the  will  and  power  to  receive  it. 

2.  The  oausefu^  must  be  lawful  and  just,  that  is  to  say,  it  must  be 

(»)  Tatfal,  I.  i.  c  xii.  s.  262. 

tg)  Orotias,  1,  ii.  c.  xvi,  s.  16, 

Wieaton,  El.  vol.  i.  p.  102. 

Mftbly,  Droit  Pub.  t.  ii.  p.  371. 

(r)  "Hie  quoqne  res,  qute  traditione  nostrS  fiunt,  jure  gentium  ijobis  acquirua- 
tur;  nibil  eaiiQ  est  tato  conveniens  naturali  sequitati,  qnani  Tolantal«ni  domiai 
Tolentis  rem  suam  in  alinm  tracaferro  nttam  habsri." — Dig.  xli.  t.  i.  9.  3. 

"  Tradition ibu 3  et  usueapionibus  dominia  rerum,  non  nndis  pactis  tranaferun- 
tur."— Ood.  ii,  3.  20  {de  Pactis.) 

(j)  "Qnoties  antem  dominium  transfertnr,  ad  enm  qni  aocipit,  tale  transfertnr, 
tjnale  fuit  apud  eum  qui  tradit." — Dig.  xll.  t.  i.  20,  1. 

(i) '"  Traditio  nihil  amplilla  transferra  debet  vel  potest  ail  eum  qui  accipit, 
quam  est  apud  eum  qui  tradit.  Si  igitor  qaie  dominium  in  fnndo  liabuit,  id  tra- 
dendo  transfert ;  si  non  habuit,  ad  eum  qni  acciptt  nihil  ttansfert." — lb. 

"Nihil  autem  interest  utrum  ipse  domimis  ttadat  alioui  rem,  an  voluntate  ejus 
alios  cnl  ejus  rei  possessio  permissa  sit." — Inst.  ii.  t.  i.  42. 

(v)  "Nunquam  nuda  traditio  transfert  domiaiam,  Bed  ita,  si  venditio,  ant  atigua 
juita  caaea,  prteoesserit  propter  quam  traditio  seqneretur." — Dig.  sli.  t.  i.  31. 
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and  the  States-General,  it  was  provided  :  "  On  est  anssi  coHvenu  qu  aucune 
Province,  Ville,  Fort  ou  Place  desdits  Pa'ia-Bas  Eapagnols,  ni  de  eenx 
qui  Bont  eedez  par  Sa  Majeate  Trea-ChrStiennQ  soient  jamais  cedez, 
transportez,  ni  donnea,  ni  puisseat  ^ehoir  it  la  Couronne  de  France,  m  a 
auoun  Prince  ou  Princesae  de  la  Maiaon  ou  Ligne  de  Prance,  soit  en 
7ertu  de  quelque  Don,  Vente,  JEckange,  Gonvention  matrimoniale,  Stk- 
cession  par  testament,  ou  ab  intestat,  oa  aous  quelqu'autre  Titre  que  oe 
puisse  etre,  ni  Stre  mis  de  quelque  manifere  que  ce  soit  ou  ponvoir,  ni 
sons  I'autoritS  du  Eio  Tr6s-Chretien,  ni  de  quelque  Prince  on  Princessa 
de  la  Maison  ou  Ligne  de  France. "(y) 

Thcsa  provisions  contain  an  enumeration  of  every  conceivable  mode  of 
aequisition,  esoept  that  of  original  occupation,  diaeussed  in  the  foregoing 
chapters.  Many  historical  examples  may  be  cited  of  these  International 
titles  to  property. 

OCLXVni.  The  exchange  of  territories,  and  especially  of  portions  of 
territories,  is  familiar  to  all  who  are  acquainted  with  European  History, 
and  with  the  provisons  of  the  principal  treaties.  Thus,  in  the  Treaty  of 
Nimeguen,  it  is  provided  by  Article  XIV.,  "pour  prevenir  toutes  les 
diffieultes  que  les  enclaves  ont  cans6es  dans  l'ex6cution  du  traite  d'  Aix- 
la-Gliapelle,  et  retablir  pour  toujours  la  bonne  intelligence  entre  le3  deux 
couronnes,  il  a  €t€  accorde  que  les  terrcs  enclav^ea  aeront  echangfiea 
eontre  d'autres  qui  se  trouveront  plus  proches  et  a  la  bionsSance  de 
S.   M.  Oatliolique,"   &c.       The  islands  of  Sardinia  and  Sicily(2)   the 


fereudBm ;  lelntl  si  rem,  quam  commodari  aut  locftvi  tibi  ant  upud  te  deposui, 
vendidero  tibi;  licet  er.ira  ex  e&  caaaEl  tibi  earn  noa  tradideriin,  eo  tamea  quod 
patjor  earn  ex  oaus^  emtionis  apud  te  esse  tuam  efBcio." — sli,  t.  i,  9,  5. 

(y)  Giintlier,  ¥ol.  ii.  p.  91. 

Art.  xiv.  SebmansB,  p.  1393. 

(j)  "  Reference  had  beeu  made  indeed  to  other  territories,  tlio  Germanic  body, 
tJio  States  of  Italy,  Sicily,  &c.,  where  cessionE  were  frequent ;  but  they  were  only 
[lomioally  independent;  tbey  were  attached  to  larger  kingdoms  |  they  were  the 
infirm  and  palsied  limbs  of  Europe,  and  became  inyariably  the  lirst  points  of 
attack  in  every  war." — Hansard's  Debates  in  Parliament  on  the  Blockade  of  Nor- 
way, 1814,  Speech  of  Sir  James  Uackiutosb. 
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♦Duchies  of  Tuscany,  Parma,  and  Placontia,  were  continually 
eschanged  with  each  other  in  the  multiplicity  of  entangled  nego- 
fjatious  wMoli  intervened  between  the  Peace  of  Utrecht,  in  1713,  and 
the  Treaty  of  Aix-la-Chapelle,  in  1748.  By  the  6th  Article((t)  of  the 
Quadruple  Alliance  in  1720,  PhUip  V.  of  Spain  renounced  the  reversion- 
ary title  on  Sicily,  conferred  on  him  hy  the  Treaty  of  Utrecht,  and  re- 
ceived in  exchange  a  reversionary  title  to  Sardinia;  and  by  the  first 
article,  the  Duke  of  Savoy  made  a  reciprocal  renunciation  of  Lis  rights 
to  Sicily.  By  the  same  Treaty,  it  was  agreed  that  the  reversion  of  Tus- 
cany, Parma,  and  Placcntia,  about  to  he  vacant  by  the  extinction  of  the 
male  descendants  of  the  Hooses  of  Medici  and  Farnese,  should  be  de- 
clared male  flefs  of  the  Empire,  and  the  investiture  be  conferred  by  the 
Emperor  on  the  eldest  aon  of  the  second  wife  ^Elizabeth  Pamese)  of 
Philip  V.(S) 

By  the  Treaty  of  Vienna,  in  1738,  Tuscany  was  given  in  reversionary 
exchange  for  the  Duchy  of  Lorraine,  to  the  Duke  of  that  province ; 
Naples  and  Sicily  to  Don  Carlos,  the  son  of  Philip  V. ;  while  Parma  and 
Placeatia  were  ceded  to  the  Emperor. 

In  1790,  Leopold  II.,  succeeding  to  the  Austrian  Empire,  renounced 
by  a  formal  act — in  which  his  eldest  son  Francis  (afterwards  Emperor) 
joined — his  sovereignty  oyer  Tuscany,  in  favour  of  his  second  son,  Fer- 
dinand in.,  who  confirmed  the  act,  and  accepted  in  due  form  the  sove- 
reignty. These  ''  actes,"  the  address  of  the  Regius  Advocatns,  and  the 
reply  of  the  Senate  to  the  Grand  Duke  through  their  organ  the  prinoi- 
r*9fl21  P^'  ®^^^*''^j  ^'^^  ^^'  contained  in  what  is  called  in  *tho  Diplomatic 
L  -I  Code  the  "  Aote  de  cession  An  Grand-Duohe,  de  Toscane  a  la 
tranche  puisnee  de  la  maison  de  rAutriohe."(c) 

By  the  last  Treaty  of  Vienna  (1814-15, }(d)  these  Italian  provinces 
were  again  parcelled  out  among  various  Powers;  and  the  Stati  dei  Pre- 
sidi  (a  district  belonging  anciently  to  Sienna),  the  Island  of  Klba,  the 
Principality  of  Piombino  (over  which  the  Crown  of  Naples  had  exercised 
feudal  rights,)(e)  were  thrown  into  the  portion  of  Tuscany,  and  given  to 
the  Archduke  Ferdinand  of  Austria. 

COIiSIX.  Oesstons^f)  of  territory  are  generally  consequent  on  war, 
and  the  subjects  of  provisions  in  the  Treaties  which  conclude  itj  but 
instances  are  to  be  found  of  their  lalting  place  in  the  time  of  peace.     Ie 

(a)  Koch,  Hiat.  des  Tr.  t.  i.  c.  xiii.  p.  236. 

(4)  Koch,  t.  i.  c.  zv.  p.  256. 

[4  Mattena,  Rec.  de  TraitSs,  torn.  iv.  (1185-90),  p.  416:  "Acto  de  renonoiatiott 
ds  S.  M.  I.  et  R.  Leopold.  II.,  pat  rapport  au  Grand-Duch^  de  Toscane,  en  faveur 
de  S.  A.  E.  rArchidno  Ferdinand,  son  aeeond  fils.  et  des  decendaiia  raUes  de 
celai-ci,  ensemble  avec  Tacte  d'inyeatiturB  du  Grand-DuohS  et  la,  cession  pl^niire 
de  ce  paja,  tant  de  In  part  de  S.  M.  I.  et  R.  A.  Leopold  II.,  que  de  S.  A.  R. 
I'Archidno  Francois  {aujonrd'hai  Emperear,)  k  la  Secundo-geniture,  en  date  de 
Vienne  le  21  Jnill.  Il90,  ainsi  que  raooeptation  de  8.  A.  R.  !e  Grand-Due  Ferdi- 
nand III.,  de  ]a  confirmation,  des  loix,  statnts,  &c.  du  6rand-Duch€  en  date  du  22 
Fev'.  1T9I,  Bt  de  I'homage  pr6t^  au  Grand-Due,  le  16  Mara,  1791." 

Id)  Koch,  vol.  iii.  c.  xli.  p.  493. 

(e)  I.  e,  la  aas^ainete,  relating  to  k  droit  fiodal,  diatinguislied  from  la  suzeriimelS 
whicli  telfttea  to  droit  politique. 

(f)  Gflnther,  vol.  11,  p.  94  (Abtietung.) 
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1777,  Portugal  oei3ed  to  Spain  the  ialaDds  of  Annoboii  and  FernaBclo  del 
Po,  JQ  order  to  facilitate  the  slave  trado  of  Spain  with  the  coast  of 
Africa.  In  1784,  France  ceded  to  Sweden  tho  islands  of  St,  Bartholo- 
mew in  the  West  Indies,  in  return  for  the  free  use  of  the  barboar  of 
Gflttenburg,  and  certain  other  commercial  advantages.  The  most  recent 
instance  of  cession  is  afforded  by  the  convention  in  1850,  between  Great 
Britain  and  Denmark,  whereby  Denmark  ceded  to  Groat  Britain,  in  con- 
sideration of  the  sum  of  ten  thoasand  pounds,  all  the  *posses-  r»nQo-i 
sions  of  the  Danish  Crown  on  the  Gold  Coast,  or  Ooaat  of  L  J 
Guinea,  in  Africa.(^) 

OOLSX .  Gifts  of  territory  were  not  uncommon  in  earlier  times ;  for, 
not  to  mention  the  handsome  presents,  already  adverted  to,  of  different 
parts  of  the  globe  made  by  the  Pope  to  Spain  and  Portugal,  John 
XVIII.,  in  1004,  offered  the  island  of  Sardinia  to  whomsoever  would 
take  it  from  the  Saracens;  and  Boniface  VIII., (A)  in  1297,  bestowed 
tho  same  island,  together  with  Corsica,  upon  James  II.  of  Arragon,  In 
1485,  Queen  Charlotte  of  CypruH(i)  gave  that  island  to  Duke  Charles  I, 
of  Savoy ;  and,  in  1530,  the  Emperor  Charles  V.(A)  gave  Malta  to  the 
Enights  of  St.  John.  We  may  pass  over  the  earlier  alleged  donations 
of  Pepin  and  Charlemagne  to  the  Eoman  See,  and  the  acquisitions  of  the 
French  Crown  by  gift,  such  as  the  province  of  Dauphine  in  1349. 

CCLXXI.  The  history  of  Louisiana  furnishes  a  more  recent  and  very 
remarkable  instance  of  the  practical  application  of  some  of  the  foregoing 
modes  of  aequisition  by  independent  nations. 

By  a  secret  eonvention(l)  (never,  it  is  said,  yet  printed)  between  the 
Courts  of  Versailles  and  Madrid,  on  the  2d  of  November,  1762,  Hew 
Orleans,  together  with  that  part  of  Louisiana  which  lies  on  the  western 
side  of  the  Mississippi,  was  ceded  to  Spain.  The  object  of  this  cession 
was  to  indemnify  Spain  for  the  loss  of  Florida,  which,  by  the  prelimina- 
ries of  the  memorable  Treaty  of  Pari8,(irt)  she  had  given  up  to  Great 
Britain;  and,  in  spite  of  the  remonstrances  of  *tho  French  ichab-  r^nqjT 
itants  of  Louisiana,  Spain  took  complete  possession  of  this  pro- 1-  J 
vinec  in  1769. 

By  3  secret  Treaty  concluded  between  the  French  Republic  and  Spain, 
at  Saint  Ildefonse,  on  the  1st  of  October,  1800,  Spain  engaged  to  retro- 
cede  to  France, — six  months  after  tho  fulfilment  of  certain  conditions 
relative  to  the  Duchy  of  Parma,  in  favour  of  the  daughter  of  the  King 
of  Spain, — the  province  of  Louisiana  as  at  that  time  possessed  by  Spain. 
As  soon  as  this  Treaty  was  made  known.  Great  Britain  and  the  United 
States  took  alarm,  and  determined  to  oppose  to  the  utmost  its  eotnplo- 
tion,  Buonaparte,  then  First  Consul,  urged  by  tho  difficulty  of  his 
position,  and  partly  perhaps  also  by  his  need  of  pecuniary  resources, 
resolved  upon  the  expedient  of  selling  his   new,  or  rather  inchoate,  ae- 

(?)  Annual  Scgiater,  toI.  icii.  p.  391.  Art.  1. 

(A)  Gunther,  vol.  L  p.  6B ;  Schmauss,  vol.  i.  p.  14. 

hi  Schmauss,  TOl.  i.  p.  124.  [h)  Gunther,  vol.  i.  p.  98. 

\l)  Koch,  Hist,  des  Trait^s,  c.  ivU. ;  TcaMs  de  Paris  et  de  Hubettaboni^,  vol.  i. 
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quisitioTi  to  the  United  States.  To  tLis  bavgaia,  however,  he  gave  the 
name  of  Cession,  and  it  waa  effected  hy  the  Treaty  of  Paris,  of  1803, 
between  France  and  the  United  States  of  Iforth  America.  The  words 
of  the  Convention  were  remarkable : — 

"  Attendu,  y  est-il  dit,  que  par  I'artiele  3  du  Traits  oonelu  a  Saint- 
Ildefonse,  le  9  vendemiaire,  an  ix,  entre  le  Premier  Consul  de  la  Repub- 
liqae  Eraii9aise  et  S.  M.  0,,  il  a  et^  oonvenn  ee  qui  suit :  [ici  est  insure 
I'artiele  ;]  et  oommej  par  suite  dudit  traite,  et  ap^cialement  dudit  art.  3, 
la  RepuGliqufl  Frangaiae  a  un  litre  incontestable  au  domaine  et  a  la 
possession  dudit  torritoiro,  lo  Premier  Consul  de  la  Hepublique,  desirant 
do  donner  un  temoiguago  remarquable  de  son  amitie  aux  dita  Etats-Unis, 
lear  fait,  au  nom  de  la  Kepublique  Frangaise,  cession,  i  tonjoura  et  en 
pleine  souverainete,  dudit  territoire,  avec  toua  sea  droits  et  appartenaneea, 
ainsi  et  de  la  mani&re  qu'ils  out  ete  acquis  par  la  Kepnblique  Frangaise, 
en  Tertu  du  traite  susdit,  conclii  avec  8,  M,  0."(«) 

The  pecaliarify  of  this  form  aro-e  from  the  fact  that  the  Treaty  of 
~     ■       1800  hdn         bafmlly  lly      h      f 

fep  Th  h         IfhTjp 

1  bgdhmlyhdd 

ted         h    T       y        If      Th    £  3   h 

ymll  f  hIdbpdF  h 


by?/ 


bb  lyptg  dfj  jmy 

d        1    b      h  f       wh        h       i       d   p  1      dy      1 

dpdkgdmwhhh  S        b  1 

Th       h     P  1      by    h      1  f    h     D  k     J  g  II         13S6  d 

LI  hwkglmAd  Imy  Ij 

h  f         1  y   1        1  1  f 

q  hyfhfl         fhfil         f  g  dh 

consequent  necessity  of  choosing  a  collateral  branoh.(o) 

Towards  the  close  of  the  foarteenth  century(p)  (1375)  the  race  of  king 
Svend  Estrithson  became  extinct  in  the  peison  of  Waldemar  IV.  His 
grandchild  Olaf,  the  son  of  his  youngest  daughter  Margaret,  wife  of  the 
King  of  Norway  and  the  asserted  heir  of  Sweden,  was  chosen  saocessor 
to  the  throne,  because  he  would  eventually  unite  Norway  with  Den- 
mark, (g) 

(n)  Koch,  Toi.  ii.  p.  322.  (o)  Giintlier,  vol.  ii.  p.  91. 

ip)  Dahlman's  Geachichte,  von  Danemark,  2  Band,  pp.  16 — 75. 
Iq)  The  senalora  wore  first  diyided,  some  wishing  for  the  acquisition  to  be 
acquired  by  the  Union;  others  objecting  that  Denmark,  &a  elective  monarehj 
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*01af  died  in  1387;  and  hia  ambitious  and  energetic  mother  r^oofin 
having  survived  her  mother  and  child,  and  seized  upon  the  seep-  L  J 
tre  of  Sweden  in  1387,  united  the  then  Scandenaviau  kingdoms  under 
one  monarchy  bj  the  famous  union  of  Oalmor  in  1397- 

The  Election  of  the  house  of  Branawick  to  the  throne  of  Great  Britain 
brought  with  it  the  union  of  Hanover,  though  happily  for  a  certain  time 
only,  to  these  kingdoms. 

OCLXXin,  Marriage  (contrat  de  manage)  of  the  hereditary  gover- 
nor of  that  country  has  been  frequently  a  mode  of  acquisition  of  new 
territory  to  that  country,  sometimes  by  the  incorporation  of  a  province, 
Horaetimes  by  the  union  of  two  distinct  and  independent  kingdoms. 

The  wife  of  Charles  II.  of  England  brought  with  her  Tangiera  and 
Bombay  as  a  dowry,  and  the  latter  has  proved  no  unimportant  addition  to 
the  Empire  of  G-reat  Britain.  Philip  III.  of  France  acquired  to  the 
French  throne  the  countries  of  Carcaaonne  and  Bezier,  the  dowry  of  his 
wife,  Isabella  of  Arragon.  Alpbonso  HI.  of  Portugal  acquired  the  pro- 
vince of  Algarves  to  the  throne  of  that  country,  as  the  dowry  of  his 
wife,  the  natural  daughter  of  Alpbonso  X.  of  Oastil!e.(r) 

Philip  IV.  of  France  acquired  the  independent  kingdom  of  Navarre 
by  hia  marriage  with  Johanna,  Queen  of  that  territory;  and  though, 
after  a  time  Navarre  again  returned  to  the  government  of  its  own 
monarohs,  it  was  finally  acquired  to  the  throne  of  Spain  by  the  marriage 
of  Blanche  of  Navarre  to  John  11.  of  Arragon  1425.  France  acquired, 
through  the  successive  marriages  of  Charles  VIII.  and  Louis  XIII.  with 
Ann  of  Brittany,  that  great  and  formerly  independent  Duchy. 

The  House   of  Hapsburg  owes  its  power  and  station,  partly  to  the 
imperial  dignity  which  it  obtained  toward  the  *ond  of  the  thir-  . 
teenth  century,  but  still  more  to  the  marriages  which  the  F 
rors  of  Austria  have  contracted  with  heiresses. 

Mary  of  Burgundy,  the  daughter  and  sole  heiress  of  the  last  Duke  of 
that  name,  brought  with  her  the  magnificent  dowry  of  the  Low  Coun- 
tries, including  the  Franche-Comte  Flanders,  and  Avtoia,  to  the  Emperor 
Masimilian.[s)  The  son  of  this  marriage,  Philip  the  Handsome,  married 
the  sole  heiress  to  the  throne  of  ArragoQ  and  Castille,  so  that  it  has  not 
been  untruly  sung  by  the  Poet  of  modern  date, — 


Sometimes  national  rights  and  claims  have  been  conferred  by  mar- 
riage. At  the  peace  of  Noyon,  in  1516,  Francis  I.  of  France  promised 
to  give  with  his  daughter  on  her  marriage  with  ihe  then  King  Charles 
of  Castille,  all  his  rights  and  title  to  the  kingdom  of  Naples;  and  in 
the  abortive  matrimonial  negotiations  between  the  two  thrones,  it  was 
stipulated  that  certain  lands  should  be  given  in  compensation  for  the 
non-fulfilment  of  a  contracted  marriage  by  the  party  causing  it.(() 

(oin  freies  Wahltelchj,  would  thereby  be  subjected  lo  Norway,  an  hereditary  Iting- 
dom  (Erbreich,)  ib.  52. 

(r)  Gunther,  vol.  ii.  p.  88  (Abtretnng.) 

(s)   Knell,  Tabl.  de;  Rot.  t.  i.  p.  316.  {()   Guulber,  vol.  ii.  p.  99. 
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Tkc  marriage  of  sovereigns  may  or  may  not  occasion  a  permauenf: 
incorporation  of  territories,  aooording  to  the  laws  of  the  respective  king- 
doms ;  t)j  which  will  also  be  governed  the  rank  of  each  sovereign  and 
their  respective  powers  and  authorities.  The  instances  of  Philip  and 
Mary  in  England,  Francis  II.  and  Mary  in  Scotland,  William  and  Mary 
in  the  British  dominions,  will  readily  occur  as  illustrations  of  this 
remark,  (m) 

CCLaXIV.  Succesaio  ab  intestato  (Succession)  is  also  among  the 
r**>ftRl  ^^"^^  ^^  national  acquisition.  It  is  true  that  the  *niles  of 
L  -I  Civil  Law  framed  for  individuals  are  not,  strictly  speaking  appli- 
cable to  nations. (3:1)  Tlie  death  of  a  nation  would  be  the  dissolution  of 
its  social  and  political  elements ;  and  there  would  be  no  next  of  kin  to 
take  succession  to  the  property,  which  it  had  occupied,  while  its  corpo- 
rate character  remained.  But  as  States,  represented  by  monarchs,  have 
been  aUowed  to  acciuire  property  through,  the  marriage  of  their  sovei'eigu, 
so  have  they  been  allowed  to  acquire  property  through  his  personal  rela 
tion,  as  nest  of  kin,  to  the  sovereign  of  anothei  teiritorj  in  which  the 
government  is  hereditary,  upon  the  dcoeafco  of  that  sovereign  without 
any  nearer  relative.  The  question  has  been  much  discussed  by  writeis 
on  the  Law  of  Nations  and  upon  the  geneial  pimciplc!  of  Junspiudcnce 
— whether  the  succession  of  the  next  of  kin  to  an  mtostate  person  be  a 
law  of  Nature,  or  merely  an  institute  of  Civil  Law  {y) 

It  is  certain,  however,  that  the  death  of  the  ruler  of  the  State,  with 
out  making  any  testamentary  provision  for  his  succession,  oven  in  conn 
tries  where  the  power  to  do  so  is  ligitimately  invested  in  him,  can  give 
no  right  to  any  foreign  nation  to  take  possession  of  the  territory  ;  for  in 
that  event,  the  power  of  disposition  devolves  upon  the  body  corporate  of 
r*9cion  *^^^  State.  James  I.  of  England  succeeded  to  the  throne  of 
L  -1  this  country,  partly  by  the  nomination  of  the  dying  Elizabeth, 
and  partly  by  right  of  bis  descent.  The  whole  question  of  succession — 
whether  through  Agnates,  relations  on  the  male  side,  or  Cognates,  rela- 
tions on  the  female  side — is  properly  and  exclusively  a  matter  to  be  set- 
tled by  the  constitutional  law  of  the  country  itself,  How  far,  at  least, 
any  exceptions  may  exist  to  this  rule  in  the  right  of  Intervention 
which  the  legitimate  apprehension  of  danger  may  confer  on  other  nations, 
will  be  discussed  in  the  subsequent  pages  of  this  work,  Nor  can  it  be 
denied  that  some  of  the  bloodiest  European  wars  have  arisen  out  of  dis- 

{u)  Gunther,  toI.  ii.  pp.  iOO — 103.  lb.,  and  valuablo  notes. 

(y)  Grotius,  1.  ii.  c.  tH.  a.  iii.  p.  277.  Grotins  is  among  the  sapporters  of  the 
former  opinion,  fonudBd  on  the  presumption  that  the  deceased  person  could  not 
have  iutended  his  property  to  bave  been  lost,  but  mnat  have  wished  it  to  be  given 
to  those  who  were  dearest, — ^that  is,  according  to  all  preaumption, — those  who 
were  nearest  to  him.  His  commentator,  Ooeoeina,  thinks  that  the  rule  of  snccea- 
Bion  in  Europe  arises  from  the  necessity  of  the  case  ;  viE.,  that  all  land  being  occu- 
pied by  eomebody,  the  relationa  of  the  deceased  would  be  without  support  if  they 
did  not  succeed  to  his  prospects.  Sam.  Coceeii  Introd.  ad  Hear.  Cocceii  Grot, 
illuatr.  diff,  proem,  x-ss.  12  et  13  ;  "  Cum  rebua  torrai  in  univeraumoocupatis  nihil 
ampliuB  aupersitquodijccnparipossit,  velnon  quantum  sufficit;  homines  occupatis 
rebus  nati ;  succedunt,  in  occnpationem  parentum,"— Glintlier  adopts  this  rea,son- 


ing,  vol. 
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Dip!.,  De  Gard 
August,  1854.— 16 
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under  any  known  or  legitimate  category  of  International  Acquisition. 
T'^nn  "'"^  ^^  belong  to  any,  it  is  to  *that  of  Conquest  and  Treaty  just 
L  J  mentioned;  but,  in  trutb,  it  belongs  to  tbe  class  of  transactions 
of  which,  we  must  say, 

"  Non  ragionam  di  loro,  ma  guarda  e  pB3Ba."(i) 
with,  however,  a  strong  protest  that  no  axiom  of  International  Law  is  to 
be  deduced  from  an   act,  which  seemSj  upon  all  the  principles  of  that 


[*302]  *CH AFTER    XV. 

ACQUISITION  01  RIGHTS. 

CCLXXVI.  The  property  of  a  State  may  not  only  be  alienated,  but 
may  also  be  subjected  to  o6Zw/a(ion.s  and  seniKies  in  favour  of  another  State; 
as  the  property  of  an  individual  raay  be  burdened  and  encumbered  in 
favour  of  another  in  dividual,  (a)  This  may,  of  course,  happen  in  various 
ways;  but  it  most  frequently  occurs  when  a  State,  having  contracted 
pecuniary  obligations  towards  another  State,  has  mortgaged  its  revenues, 
or  pledged  a  portion  of  its  territory,  as  a  security  for  tlie  payment  of  its 
debts.  Thus,  among  other  instances,  the  United  Provinces  of  the  Ne- 
therlands  hypothecated  Vllsaingen,  Ramaken,  and  Briel  to  England,  in 
1585,  Denmark,  in  1654,  hypothecated  tho  province  of  Holland  to 
Sweden,  as  a  security  for  the  peace  then  concluded. (6)  Weimar  appears 
to  have  been  pawned,  so  to  speak,  to  Mecklenburg  in  1803, (c)  and  Cor- 
sica by  Genoa  to  France  in  1768. 

We  are  not  speaking  now,  it  will  be  observed,  of  debts  contracted  by 
States  to  Individuals  (a  question  to  be  dealt  with  hereafter  J,  but  to  other 
States. 

r*^0^1  *CCLXXVII.  It  sometimes  happens  that  the  debt  between 
L  -*  the  Government  of  one  country  and  the  Government  of  another 
is  made  the  subject  of  a  treaty.  Sometimes  the  Government  of  a  third 
Power  guarantees  the  payment  of  the  debt.(i^)  In  1776  Kassla  guaranteed 
a  loan  of  500,000  ducats  contracted  by  the  Polish  Government. 

By  the  S7th  article  of  the  Treaty  of  Vienna  (1815J,  the  maintenance 

(6)  Dante,  Inferno,  in.  51. 

(a)  OuQther,  vol.  ii.  pp.  153— lei.     Vatte!,  1.  il,  c.  ii.  s.  80. 

Heffters,  p.  133.  s.  tl. 

Kliiber,  vol,  i.  b.  140. 

(h)  Giinther,  Tol.  ii.  p.  153. 

Dumont,  0.  Dipl.  t,  v,  s.  i.  p.  454. 

(c)  Martens,  Eec.  vol.viii,  8.  B4.     lb.  p.  229. 

See  too,  Schmauss,  C.  J.  G.  vol.  ii.  pp.  1140,  1150. 

Id)  Vattel,  ].  ii.  c  swi.  s.  235—261.    Vide  post,  Chapter  on  Trbatibs. 
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of  the  credit  and  solvency  of  the  establislmieat  called  tlie  Mont-Ka^olion, 
at  Milao,  was  especially  provided  for. 

COLXXVIIL  States  are  sometimea  placed  in  such  pJiysical  relations 
to  each  other,  that  some  limitations  of  the  abstract  rights  of  each  neces- 
sarihf  flow  front  their  natural  relations,  or  from,  tho  reason  of  the  thiog. 
Thus  a  State  ia  bound  to  receive  the  waters  which  naturally  flow  within 
its  boundaries  from,  a  conterminoua  State.  This  oUligatiou  belongs  to 
the  class  of  "seraifutee  juris  gentiunutaiura^es,"  ^id  ^^'^  'l^^  provisions 
of  the  Digeat(e)  II  "t  t  m  y  b  'd  t  b  "d  f  1  with  those  of 
International  L  w  (  A 

C0L5XIX.  A  S    t    m  y      ;  ?y      bj       h       If  t    obligations  in 

favour  of  anoth  Stat  b  th  w  th  p  t  t  p  rs  nd  things,  which 
would  not  naiu     /// he  b    d    g     p       h         Th  semi!(tejnri8 

gentium  volunf  (g^ 

*ru  the  language  of  Jurisprudence,  when  a  thing  la  aubject  to  i-»nn  i-. 
the  exercise  of  a  right  by  a  person  who  is  not  the  master  or  pro  l  "  J 
prietor,  it  is  said  to  serve  [res  seniiS  or  yield  ienice  to  that  other  per 
Bon.(i) 

CCLXXX.  The  doctrine  of  Servitus  occupies  an  importint  place  la 
tho  Roman  Law;  and  in  some  shape,  aiid  under  some  nppellatun  or 
other,  exists  of  necessity  ia  the  jurisprudence  of  all  natioos(i)  This 
obligation  to  service  constitutes  a  right  m  the  obligee  or  the  person  to 
whom  it  ia  due,  and  it  ranlss  among  the  "jura  in  re,"  while  it  operates 
as  a  diminution  and  limitation  of  the  right  of  the  proprietor  to  the  eaclu- 
sive  and  full  enjoyment  [liberias  rei'j  of  his  property.(A) 

According  to  the  Roman  Law,  the  Servitus  consisted  either — 1.  in  not 
doing  something  (in  non  factendo'j,  and  was  negative  [servilm  negativa) ; 
or  2.  in  suffering  something  to  be  done  {in  patiendo)^  and  was  affirmative 

(e)  "  Semper  hfeo  est  aecvitus  inferiornm  priefliornm  ut  luitum  proflneatiim 
acquam  exoipiaat."— Dig.  sisix.  t.  iii.  I.  a.  22. 

(/)  Hefftera,  s.  43:  "Worauf  sicli  uabedenklioli  aaoli  die  Voraohciften  dea 
Eomischen  Wdtrechtes  anwendea  iMsea." 

{g)  J.  N.  Hertiae,  in  diss,  de  servituCe  nataralitar  coustitnta  cum  inter  diversos 
populaa,  turn  inter  ejasdem  reipnblic*  cives,  (Prolegom.  s.  3.  in  ejnsd.  Comment, 
et  Opercnl.  t.  ii.  t.  iii.  p.  66.)  defines  sermlus  as  "  jns  in  re  alien4,  alteri  i  natnrS 
constitatnm,  cujus  yi  et  potestafe  doinlans  istins  rci  ad  alterius  atililatera,  aliqiiid 
pati  aut  noE  faeere  in  sno  teaetar." — De  necesBitate  et  xisu  Jucia  Gentiam,  &c., 
Wieland  et  Poerster,  Lipsi^,  s.  ivi.  p.  37. 

(h)  Dig.  viii.  passim. 

Cod.  iii.  t.  34. 

Domat,  1.  i.  t.  12.  3.  1. 

Savigay,  Reeht  fies  Besitaes,  Funfter  A.bsclinitt,  p.  575. 

Maelceldey,  Lehrbneli  des  El.  B.,  s.  2T4.  n.  a.  w. 

Scliilting,  Pandekten  Recht,  s.  446.  u.  a.  w. 

Piichta,  InslJt.  s.  253. 

(i)  "  AuESi  les  servitudas  ont-eiles  i\4  reoonnnea  partont  oti  les  hommes  se  sont 
fix63  d'une  manifere  permaiiente  en  formant  daa  associations  durables." — Ahrenp, 
Piiiloaopliie  dn  Droit,  p.  324. 

"  Wliea  a  tiling  or  property  was  free  from  all  servitm,  it  wbs  called  rei  optima 
OTimmo."— Dig.  1. 1.  16.  fl.  90,  169. 

Cicero,  De  Lege  Agrar.  iii.  2. 

(^k)  "  Cam  quia  jus  snuni  deminuit,  alteriua  auiit,  boo  est  ei  flervitutem  asdibus 
Buis  iraposnit." — Dig.  xssis.  t.  1.  g,  5,  8. 
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(servitus  affirmative):  but  it  could  Dot  consist  in  the  obligation  lo  do 
something  (in  faciendo\.  Not  that  the  owner  of  a,  thing  might  not  be 
obliged  to  do  something  in  relation  to  that  thing,  for  the  benefit  of  an- 
i-^.,p.-.  other  person;  but  that  this  obligation  ^assumed  a  teehnically 
L         J  different  character,  and  was  not  a  "jm  in  re."il) 

It  is  not,  however,  necessary  to  examine  with  greater  miniitcnoaa  the 
proTisions  of  the  Eomau  Law  upon  this  subject,  though  some  mention  of 
the  general  doctrine  was  a  necessary  preface  to  the  application  of  it  to 
the  case  of  States ;  for  some  States,  as  well  as  individuals,  have  been  and 
are  entitled  to  exercise  rights  of  this  description,  and  others  therefore  are 
and  have  been  subject  to  tlie  obligations  which,  correspond  to  them. 

CCLXXXI.  The  servitutes  jv/ris  gentium  must,  however,  be  almost 
always  the  result  either  of  certain  prescriptive  customs,  or  of  positive 
convention.  The  entire  liberty  which  each  State  natiirally  possesses 
over  its  own  property  cannot  be  cnrtailed  npon  presumption.  The  jws 
in  re  aliend  ie  a  derogation  from  the  general  principle  of  law,  and  re- 
quires, as  a  special  and  estraordinavy  right,  the  strictest  proof  of  its 


CCLXXXn.  History  furnishes  many  examples  of  these  servilules 
volvmiarim,  both  as  to  persona  and  things.  As  to  persons,  the  stipula- 
tions of  various  Treaties  between  England  and  France  provide  that  the 
Stuart  Pretender  should  not  be  permitted  to  reside  in  I'rauce.(9»)  And 
when  Spain  confirmed  by  Treaty  the  acquisition  of  Gibraltar  to  England, 
she  stipulated  that  neither  Moors  nor  Jews  should  be  allowed  to  reside 
there.  (Ji) 

As  to  places,  there  are  various  instances  of  ienitutes  both  negative 
and  affirmative,  but  chiefly  of  the  latter  description.  Of  the  negative 
lind  was  the  engagement  of  France,  the  subject  once  of  so  much  anxiety 
many  *conYentions,  that  the  port  and  fortifications  of 


J  Dunkirk  should  be  destroyed. (o)     British  and  Dutch  Commis- 


sioners were  empowered  by  Treaty  to  superintend  the  execution  of  these 
demolitions,  and  though  ejected  in  time  of  war,  they  returned  with  the 
restoration  of  peace,  and  were  only  finally  withdrawn,  in  compliance 
with  the  provisions  of  the  Treaty  of  Yersailles,  1783. [p) 

By  the  Treaty  of  Paris,  1814,(2)  it  was  stipulated  that  Antwerp  should 
be  an  exclusively  commercial  port;  and  the  stipulation  wfis  renewed  by 
the  Treaties  of  1831-39,  which  erected  Belgium  into  a  separate  king- 
dom, (r) 

By  the  same  Treaty  of  1831,(8)  it  was  stipulated,  negatively,  that  the 
fortresses  of  Menin,  Ath,  Mens,  Philippe ville,  and  Marienburg  should 

(i)  "  Servitutum  con  ea  uatura  est  iii  aXiquid  faeiai  guis  (veluti  viridaria  tollat' 
aut  amteniorem  prospectum  prrestet,  aut  in  hoc  ut  in  auo  pingat ;)  scd  ui  alirjjiid 
^atiaiuT,  aut  nonfadai." — Dig.  viii.  t.  i.  s.  ]  B. 

(irt)  Treatj  of  Ulrecht  (1713),  between  France  and  England,  Art.  4. 

(n)  Treaty  of  Utrecht,  between  Spain  and  England,  Art.  10. 


,™  T, 
»)Tr 
LjTr 
Xca!t6 


Xra!t6  de  la  Hiiye  (        ^, 
(pj  Koch,  Hist,  des  Tr.  to!,  i.  pp.  333—4.     See,  too,  the  Treaties  of  Eadstadt  and 
Baden  between  France  and  tiie  Emperor  of  Germany,  Arta.  5,  8,  9. 

(a)  Art.  15.  (j-)  Art.  14.  (s)  Art.  1. 
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be  demolished  before  the  1st  of  December,  1833;  and  ajjh~matwe,ly,  that 
the  other  Belgian  fortresses  should  be  kept  in  repair  by  the  King  of  the 
Belgians. 

At  one  time  Holland  insisted  that  the  Osteud  Bast  India  Company, 
founded  in  1723,  and  abolished  by  the  Treaty  of  Vienna  Jn  1731,  was 
under  a  sffrvitm  non  navigand{.(^t'j 

The  Treaty  of  Vienna  (1814),  which  reinstated  the  Pope  in  the  pos- 
session of  the  Marches,  Camerino,  Beneyentnm,  Ponte-oorvo,  and  the 
Legations  of  Ravenna,  Bologna,  and  Ferrara,  on  the  right  bank  of  the 
Po,  subjected  His  Holiness  at  the  same  time  to  the  servUvs  ef  suffering 
Austrian  garrisons  "dans  Xea ]>laces{it)  do  Farrare  et  Oomioaohio." 


*OHAPTBE    XVI.  [*307] 

EXTINCTION   OP  DOMINION. (u) 

CCLXXXIII.  As  Dominion  is  acquired  by  the  combination  of  the 
two  elements  of  fact  and  mt-^Uon,  so,  by  the  dissolution  ef  these 
elements,  or  by  the  manifestations  of  a  contrai-y  fayt  and  intention,  it 
may  be  extinguished  or  lost,(i'J 

In  this  case  the  dominion  is  lost,  actually  or  by  presumption,  with  the 
consent  of  the  State  which  loses  it. 

COLXXXIV.  The  title  of  Prescription  in  another  State  ts  often, 
though  not  necessarily,  founded  on  iha presamed  dereliction  of  the  pos- 
session by  tlia  original  owner. 

It  must  be  borne  in  mind  that  this  presumption  like  all  others,  is 
liable  to  be  repelled  by  proof  of  sufficient  strength, (c)  that  is,  by 
evidence  of  a  state  of  facts  wholly  inconsistent  with  such  presumption. 
On  the  other  hand,  it  should  be  observed  that  there  is  a  conduct,  and 
that  there  are  acts  on  *the  part  of  a  State,  which  must  he  con-  |-4,qnQ-| 
strued  as  an  abandonment  of  her  previous  rights.  For  instance,  a  L  J 
State  may  make  herself  a  party  ti^  some  convention  upon  another  matter, 
but  in  which  the  possession  or  right   originally  belonging  to  her  is 

(()  Kliiber,  s.  133.  n.  c. 

Ompteda,  tit.  ii.  600. 

iTi\  The  reai  meaning  of  this  term  undsrwont  much  disenssiou  duticg  the  recent 
liistiirbances  in  Italy. 

(a)  GrotiuS,  1.  ii.  o.  is. — Quando  imperla  Tel  dominia  desinunt,  1.  iil.  c.  is.  9. 

Martens,  t.  iL  1-  is.  p.  340-4, 

GiiBther,  voL  ii.  p.  213. 

Heffiers,  IZ. 

Mnhlenbrnck,  1.  ii.  c.  iil.  s.  2^0. 

(5)  " ffere quibuscunque  modis  obligamnr,  iisdemincontrarlumaetialiberamur; 
qnum  quibus  modis  ac[[uirimua,  iisdem  in  contrarium  aetis  amittimns.  Ut  igitur 
nulla  posaessio  acq^uiri,  nisi  animo  et  corpore  potest,  ita  nulla  amittitur,  nisi  in 
qui  utrumque  in  oontcarium  actum  est."— Dig.  L.  17,  153 ;  ili.  2,  8. 

(c)  "  Quia  ver6  tempua  niemoriam  escedens  quasi  infinitum  est  moraliter,  ideo 
ejna  temporis  ailentium  ad  tei  derelictie  oonjectutam  semper  safBcere  videbitur, 
nisi  vaUdiuiraiE  sint  in  oontrarium  tationea," — GiOlanB,  De  J.  B.  1.  ii.  c.  It.  a.  1. 
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indirectly,  though  of  necessity,  treated  as  holoogiDg  to  the  claimant  by 
prescription ;  and  siioh  convention  being  concluded  without  any  reservar 
fion  on  the  part  of  the  nation,  would  be  very  strong  evidence  of  the 
abandonment  of  her  right. 

'  Again,  if  a  nation  suffer  other  nations  in  their  mutual  arrangements 
to  deal  with  the  right  of  possession  in  question  as  belonging  lo  one  of 
them,  and  makes  no  protest  in  favour  of  her  claims,  s!ie  must  be  held  to 
haye  acquiesced,  in  the  transaction.  An  individual  may  indicate  his 
[tcqniescenoe  by  Lis  words  or  by  hie  deeds.  "  Recnsari  hsereditas  non 
tantum  verbis,  sed  etiam  re  protest,  et  alio  quovis  indioio  Yoluctati8"(d) 
is  the  doctrine  of  the  Koman  Law;  and  upon  it  Grotins(e)  remarks, 
"Sic  si  is  qui  rei  alicajus  est  dominus,  sciens  cum  altero  cam  rem 
possidente  tanquam  cum  domino  contrahat,  jus  suum  remisisse  morito 
Labebitur  ;  quod  cur  non  et  inter  reges  locum  habeat,  et  populos  liberos 
nihil  eausm  est."  And  agaia :  "  Venit  enim  hoc  non  es  jure  civili  sed 
ex  jure  natural!,  quo  quisque  Buum  potest  abdieare,  et  ex  jure  naturali 
prassumptione,  qn&  voluisse  quia  oreditur  quod  sufficienfer  signilicavit : 
quo  sensu  recte  aecipi  potest  quod  Ulpianus  dixit,  juris  gentium  esse 
aoeeptilationem,"(/) 

Heineooius,  in  his  Commentary  on  Grotius,  espresscs  concisely  the 
tbe  same  doctrine  "inter  gentes  loco  sign!  est  patientia  scientia."^*;) 

It  is  indeed  true  that,  according  to  Grotius,  silence  cannot  be  construed 

„.  as  an  assent,  unless  it  be  "  scientis  et  liberfe  ^volentis  ;"  but  he 
L  -I  adds  that  "temporis  in  utrumque  magna  vis  est;"  and  in  fact 
these  conditions  are  presumed  after  the  lapse  of  time. (A) 

COLXSSV.  Tbe  practice  of  nations  confirms  this  theory  :  they  have 
frequently  entered  prote8ts(i)  in  favour  of  their  alleged  rights  upon  the 
conclusioa  of  Treaties  in  which  these  rights  were  expressly,  or  by  impli- 
cation, negatived.  It  is  hardly  necessary  to  add,  that  a  nation,  who  is 
herself  a  party  to  such  a  Treaty,  without  making  any  protest,  has 
unquestionably  abandoned  her  rights.     The  Congress  of  Ais-la- Chap  die 

(d)  Dig.  sxix.  2.  8.  05.  (e)  L.  ii.  c.  iv.  s.  4. 

(/)  lb.    Dig.  xlvi.  4.S.  8. 

f^l  Prelect.  1.  ii.  c.  iy.  s.  4.    See,  too,  Mably,  Droit  Public,  t.  ii.  p.  21,  22. 

(i)  Grotius  {De  Jure  Belli,  p.  22T.)  says ;  "  Sed  ut  ad  derelictionam  pnesumen- 
dain  valeat  silentlum  duo  requiruntur,  ut  silentium  sit  scientis,  et  at  sit  libere 
Yolentis,  nam  non  agere  nescientis,  caret  effeotu ;  et  alia  causa  cnm  apparet,  cessat 
conjectura  voluntatis." 

"  Ut  biec  igitnr  dno  adfiuHse  oenseantur,  valent  et  alite  oonjeotiitfe :  aed  tentpcris 
Ml  K(™iByue  magna  ms  est.  Nam  primum  fieri  vii  potest,  nt  mnlto  tempore  res  ad 
aliquem  pertinens  non  aliqua  via  ad  ejus  notitiam  perveniat,  cum  maltas  ejus  oc- 
caaiones  subministret  tempus.  Inter  prjeseutes  tamen  minus  tempotia  spatium  ad 
banc  coDJecturam  sufficit,  qoam  inter  absentea,  etiam  aeposita  lege  civili.  Sio  et 
incuaaus  sentiel  metus  diirare  quidem  nonnihil  creditnr,  sed  non  perpetuo,  cum 
tempuB  longum  laultae  oooasiones  adversus  metum  sibi  cousnleadi,  per  se,  vel  por 
alios  Euppeditet,  etiam  oxeundo  fines  ejus  qui  metuitur,  aaltem  ut  proteatatio  de 
jure  Sal,  aut,  quod  potius  est,  adjadioea  aut  arbitros  provocetur." 

"  Knro^eoB  icai  0i0aior  Ttiv  m-ilow  imoiijviiro!  rou  ^6rav." — Dionys.  Halicarn.  0.  ix,  t. 
il.p,  155. 

according  to  tbe  reinartable  espressio 
(i)  Mably,  Drait  Public,  t.  i.  pp.  104,  aaa. ; 
De  Eayneval,  Inatit.  du  Droit  de  la  Mature 
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(1748)  was  tlie  last  in  the  eighteentli  century  at  wtich  tliese  protests 
were  made.  Thus,  the  Pope  has  perpetually  protested,  from  the  Treaty 
of  Weatphalia  to  tho  CoDgross  of  Vienna,  against  all  Treaties  recognising 
or  confirming  the  confiscation  of  Church  property  effected  at  or  since  the 
time  of  the  Reformation. (4) 

*In  1814(^  tlie  King  of  Saxony  published  an  admirahle  r:^g-](i-i 
protest  against  the  dismemberment  of  iiis  kingdom.      And  at  the  L  J 

Congress  of  Vienna  (1815J  the  PopQ  and  Gustavus  IV.,  ex-king  of 
Sweden,  delirered  protests. An) 

CCLXXXVI.  This  dereliction  of  property  is,  however,  often  not  left, 
and  where  it  is  possible  never  should  be  left,  to  the  iiiferonooa  of  legal 
presumption.  The  solemn  renunciation  of  territory  and  of  rights  by  a 
State  is  one  of  the  most  important  sutjeeta,  both  of  Public  and  laterna- 
tional  Jurisprudence.  Memorable  instances  of  tbcir  importance  are  to 
he  found  in  the  Treaties  of  Utrecht.  In  these  Treaties  the  renunciations 
of  the  Emperor  of  Germany,  the  King  of  France,  and  the  King  of 
Spain  established  the  separation  of  the  Crowns  of  France  and  Spain  as  a 
fundamental  rule  of  European  International  Law,  and  seyered  Belgium, 
Milan,  and  Naples  from  the  Spanish  monarchy. 

The  States  or  State  interested  in  the  renunciation  must  take  care  that 
it  be  ratified  by  the  Constitutional  Authorities  of  the  renouncing  kingdom, 
"Wemay  close  this  subject  with  the  remark  of  Mably :  "Tons  les  peuples 
sentent  la  necessit6  des  reoon  elation  3  poor  etablir  entre  eus  la  s'uret^, 
I'ordre,  etlapaix;  nedoit-ilpasetreabsurdededouterdeleurvaIidite?"(M} 

CCLXXXVII.  Another  mode  of  extinguishing  dominion  is,  as  we 
have  seen,  by  voluniary  transfer  of  the  possession ;  but  it  is  important 
to  observe,  that  if  a  part  of  a  territory  be  alienated,  it  carries  with  it  to 
the  new  owner  all  the  obligations  and  debts  by  which  it  was  previously 
bound ;  hero,  as  in  most  cases,  the  principle  of  the  Roman  Law  being 
applicable: — "Id  enim  bonorum  cujnsque  esse  inteUigitar  quod  seri 
alieno  auperesl.fo)  When  property  has  been  granted  *  under  a  r*oii-| 
oondition  which  has  not  been  fulfilled  on  tho  part  of  the  grantee,  <-  J 
then  redif  dominmin  vp&o  jure  to  the  grantor.  And  in  this  case  it 
appears  consonant  to  justice  that  the  property  should  be  restored  to  the 
grantor  with  its  intermediate  fruits  and  revenues,  and  without  the  bur- 
dens or  obligations  imposed  on  it  during  its  temporary  ownership,  there 
being,  aa  Jurists  say,  a  dominii  resolutio  ex  iimc.{p) 

(k)  Koch,  Hist,  dee  Tr.  t.  i.  p.  316.  (ed.  Bmi.  I33T). 

Mably,  t.  i.  p.  143 ;  t.  ii.  pp.  50,  130-9,  p-<eseriim  (for  History  of  the  KenuQcii- 
tion  of  France  in  tho  Treaties  of  ntrecht)  p.  148. 

Wheaton,  Hist.  p.  87. 

(l)  Garden,  Tr.  i3b  Dipl.  t.  iii.  p.  205,  contains  the  Protest  at  Icngtti.  See,  too, 
p.  146 — the  M^moire  raiaoonfe. 

(m)  Koch,  t.  iii,  p.  500.  (n)  Droit  Pablic,  t,  ii.  p.  140. 

o)D.  de  V.S.I.  t.STi.  125;  s1is.  t.  siv.  s.  11,  D.  da  Jnre  Fiso. 

Ip)  "  Amittiraus  etiam  dominium,  quod  aab  resolvente  oonditioae  acquisiTera- 
lans,  si  conditio  impletuv.  Hoc  antem  duobas  modis  fieri  potest.  Aliqnando  enim 
ita  r^olvitnr  jus  nostrum,  nt  res  nunquam  nostra  fuisse  videatur,  ium  onera  ei  k 
nobis  imposita  evanescTrat,  et  res  cum  fmctihus  et  omni  causa  restttnanda  est. 
HEecreBciasIo  aooidit,  quoties  sob  casual!  eonditione  res  nobis  fllienata  fuerat,  veluti 
ai  agar  sub  lege  commiesori^  emptus,  ob  pretiara  non  aolntnm  inemptus  sit.  (Bk- 
empla  extant  infr.  iii.  s.  iii.  D.  13, 2  (de  Id  diem  addietio.) ;  ft.  3  D.  20, 6  (quibns  mod. 
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CCLXXSVni.  The  doctrine  of  PosiUmmmm,(<[)  in  the  case  of  States, 
ia  borrowed  from  the  Koman  Law,  and  belongs  to  ths  time  of  Peace  as 
well  aa  War,  though  properly  and  chiefly  to  the  latter,  where  it  will  he 
further  discussed. 

Tho  Jm  poslUininii,  in  the  sense  in  which  it  ia  now  about  to  be  used, 
P,„^„^  means  the  right  of  being  reinstated  in  property(r)  •an d  rights 
L  -J  which  have  been  accidentally  lost  or  illegally  taken  away. 
Thoy  must,  however,  have  been  at  one  time  acituiMy,  and  not  tkeoreti- 
caUy,[8)  possessed, — as  was  rightly  determined  in  the  case  of  Belgium, 
which  has  been  already  mentioned. (i) 

CCLXXXIX.  When  property,  or  rights,  have  been  so  lost  and  taien 
away,  it  should  seem  to  be  the  better  opinion  of  jurists,  that  even  a  bona 
fide  possessor  and  purchaser  must  restore  them  to  the  rightful  owner(Mj 
— and,  moreover,  without  oompensation  for  the  expenses  which  he  (the 
bonS  fide  possessor)  may  have  incurred  in  purchasing  it.  He  is  not 
even,  according  to  many  jurists,  following  the  doctrines  of  the  Civil  Law, 
entitled  to  the  !t1(iitii«,  the  inventiowh  pr<mtiia,(s:'^  except,  indeed,  in  eases 
in  which  the  rightful  owner  himself  must  have  paid  for  the  recovery  of 
the  goods  of  a  friend  from  the  possession  of  an  enemy. (y)  Salvage  ou 
recapture  is  founded  on  this  principle,  and  is  a  part  of  the  Maritime  Law, 
not  only  of  our  own,  but  of  all  oivUized  nations.  Property  recovered 
from  robbers  by  sea  or  land  falls  of  course  under  the  same  principle. 

cose.  Upon  the  cLuestion,  however,  whether  the  bonS  fide  possessor 

pign.  vel.  hjp.  Eolv.),  c.  iv.  0.  4,  64  (de  pacfis  inter  emt.  et  venditor.)  JRedit  do- 
minium ipso  jure.)  Aliis  in  causis  revocatio  clominii  in  prreteritum  traheniJa  uou 
eat;  qno  casu  res  sine  fructibus,  sed  cum  oneribns  ei  k  nobis  impositis  restitnl 
debet.     (Exempl.  in  fr.  3.  in  f.  D.  30, 6.  (tit.  cit.),  fr.  3.  D.  18, 6  (de  rescind,  vend.), 

0.  2.  0.  4,  64  (tit.  cit.),  Dominium  ipso  jars  noo  redit,  sed  tenemur  ad  tam  veteti 
domino  traden dam.)  Hodiemi  illam  dominii  leEOluCioiiem  «:  iunc  banc  vero  ex 
nunc  appellare  consnevernnt.  H»c  maxima  tnm  obtinet,  cum  rea  sub  potestativEt 
conditions  nobis  abajienata  erat." — WarnkOuig,  Instit.  jur.  Rom.  Privati,  1.  ii.  c. 
il,  tit.  viii.  a.  378. 

(g)  GrotiuB,  1.  iii.  c.  is.,  De  Postlimiuio, 

''Dictum  est  autem  poatliminmrn  h  limme  eipoat;  trnde  eum,  qui  ab  haatibus 
captus,  in  fines  nostros  postea  perveuit,  postliminio  reversum  lecie  dicimua.  Nam 
limiua  sictil  in  domibns  fiuem  quendam  faciimt.  Sic  et  imperii  fiuem  limeu  ease 
veterea  voluerunt.  Hinc  et  limea  dictus  est,  quasi  finis  qnidam  et  terminus ;  ab  eo 
posliminium  dictam,  quia  eodem  limine  levertebatur,  quo  amissuB  fuerat." — Inslitut. 

1.  i.  tit.  xii.     Qjdb'oa  laodisjm  patritB potestatis  aolmUir,  s.  B. 
Brnltershoek,  Q.  J.  P.  I.  i.  c.  xvi.,  De  Jure  Postlimiuii  varift. 

(r)  GrolJus,!,  iL  o.  s^,  De  obUgatione  quce  ex  dommo  oHtur;  or,  according  to  Bar- 
bejrac's  most  correct  trEmslation,  "De  I'obligatJon  que  le  droit  de  ptopriStS  impose 
h  autrui,  par  rapport  au  propn^taire." 

(s)  Grotius,  1.  iii.  c.  is.,  De  Postliminio.  (i)  Wbeaton'a  Hist.  pp.  541-555. 

(«J  Grotius,  1.  ii.  c.  x.  i.  5.,  De  obUgaHone  qum  ex  dmaimo  arilur :  "Sam  ad 
dominii  naturam  nihil  refert  ex  gentium  an  ex  civili  jure  oriatur :  semper  enim 
secnm  habet  qusB  slbi  sunt  nataralia,  inter  i^uce  est  obligatio  cujusvis  possessoris 
ad  rem  domico  restituendam.  Et  boc  est  quod  ait  Martianusyio-effeniium  coudici 
posse  res  ab  bis  qui  non  ex  juetft  caus^  possident." 

(i)  GroUuBjl.ii.  0,1.  note  (14);  "  Quid  ergo,  ai{iipjTpB(idest,iGTentioni3priemia) 
quia  dicunt,  petat?  Neobio  videtur  fiirtum  faoere,  etai  non  probfc  petal  aliquid." — 
Dig.  slvii.  t.  ii.  44,  9,De  Fnrtie. 

((/)  Heineccius  indeed  thinks  this  praoUce  "  ex  regula  boneati,"  but  not  "  ox 
regulJl  justi ;"  because  no  owner  ought  "rea  suas  it's  emere."— Heine c.  in  Grot.  1. 
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IS  bound  t:  le  toie,(  )  not  only  the  possession,  but  *the  inter-  j-^,,-,,,-. 
mediate  fiuits  and  profits  which  he  has  derived  from  it,  there  is  L  J 
some  diffeienoi;  of  opinion.  G-rotiua  and  Puffendorf^ra)  hold  that  he 
must  lustoie  so  muoh  of  the  fruits  of  the  property  as  have  increased  his 
toitune,  though  not  tho  value  of  that  which  has  been  consumed  by  him 
upon  his  actual  necessities.  They  found  this  maxim  upon  a  rule  to  bo 
found  in  the  Digest :  "Jure  naturas  scijuam  est  nemineia  cum  alterius 
detrimento  et  injuria  fieri  locupIetiorem."(6)  The  rigid  adoption  of  this 
rule  has  led  them  both  into  oonsiderable  perplexity,  and  into  the  neces- 
sity of  allowing  many  exceptions  from  it,  chiefly  founded  on  the  dooti'Jne 
of  obligations  from  implied  contracts  {ex  quasi  conlrac(u.')(c'j  It  is  difS.- 
cult  not  to  agree  with  Barbeyrao,  that  the  rule  cited  is  not  necessarily 
applicable  to  any  oases  of  this  description  :(d)  "Mais,"  (he  says)  "pour 
ne  pas  I'etendrc  trop  loin,  il  faut  considerer,  si  celui  qui  profite,  aux 
dcpens  d'un  autre,  n'a  pas  un  droit  de  faire  ce  profit.  Oar  s'il  en  a  un 
droit,  alors  on  voit  bien  que  e'est  tant  mieux  pour  lui,  et  tant  pis  pour 
I' autre." (e)  The  maxim  cited  from  the  Oivil  Law  may  indeed  be  opposed 
by  another  dcriyed  from  the  same  source  :  "Bona  fides  tantundem  possi- 
denti  pricstat,  quantum  Veritas,  quotiea  lex,"  (that  is,  soma  particular 
law)  "  impedimento  non  eBt,"(/)  and  that  the  true  rule  of  International 
Law  is,  that  the  peaceable  enjoyment  *of  an  honest  possessor  is  r#Q-|i-i 
to  be  considered  as  a  kind  of  inUrregnuin  which  has  inton'Upted  "-  J 
the  power  of  the  true  proprietor,  but  insures  to  the  putative  proprietor 
the  fruits  of  his  management  while  ho  was  in  full  authority.((/) 

CCXCI.  Giinther  seems  to  admit  tho  position  of  Grotiug,  but  asserts 
that  the  honest  possessor  may  set  off  the  costs  of  the  improvements  which 
he  has  effected,  against  the  emoluments  which  he  has  received. (ft.)  Heff- 
ters  takes,  in  effect,  tho  same  view  of  the  matter  as  Barbeyrac,  but  with- 
out referring  to  him. (-i)  Hefftera  founds  his  opinion  upon  tho  position, 
that  tho  silence  of  the  true  proprietor,  during  the  time  the  honest  pos- 
sessor was  in  authority,  ought  to  secure  to  tte  latter  hia  gains;  and  Bar- 
beyrao acutely  observes,  what  Thomasius,  who  followed  in  the  wake  of 

(e)  "  Thou  shalt  not  see  tbj  trotliot's  os  or  ii[a  sheep  go  astray,  and  hide  thy- 
pelC  from  them;  thou  shalt  in  anj  ea^o  bring  them  again  unto  thy  brother. 

"  And  if  tby  brother  be  not  nigh  unto  thee,  or  if  thou  inow  him  not,  then  thou 
shalt  bring  it  unto  tUIne  own  honso,  and  it  shall  be  with  thee  until  thy  brother 
seek  after  it,  and  thou  ahalt  restore  it  to  him  again." — Deuteronomy,  o.  xsji.  v.  1, 2. 

(a)  Grotins,  1.  u.  c.  x. 

Puffendorff,  1.  iv.  c.  13. 

(6)  De  divers.  Reg.  Juris.  Leg.  ccvi.  And  so  Cicero  says;  "Detrahere  igitur 
aliquid  alterj,  et  hominem  hominis  incommodo  auum  angere  commoduni,  magia  est 
contra  naturam,  qoJtm  mors,  quJun  paupertas,"  &o. — De  Offic.  1.  iii.  e.  y. 

{«)  Grotins,  ib.,  and  Heinaccii  Prselect  r— "Et  quie  sunt  alia  hujns  generis  os- 
empla.  Innumera  enim  in  jure  nniverso,  masime  in  materifi,  de  quasi  contractJbua 
passim  oconrrunt." 

(<f)  It  is  tbe  doctrine,  however,, of  English  Law. 

fe)  Barbejrac  on  Grotins,  t.  i.  I.  ii.  c.  x.  p.  391.  (note  4.) 

(/)  Dig,  1.  60.  IT.  De  Div.  Reg,  Jur  Ant,  136. 

{g)  Barbejrac  on  Puffendorf  De  Jure  Nat.  et  Gent.  1.  iv,  c.  ziii.  S,  3  Ibid,  on  Gro- 
ijua,  de  Jure  B,  et  P.  1,  ii,  c.  x,  s.  2. 

(k)  Gunther,  vol,  ii.  p,  314.  (i)  Eefftors,  73.  n,  1. 
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Grotius  and  Puffendorf,  is  obliged  in  hia  commontary  on  Hulier's  work(/c) 
(De  Jure  Civitatis)  to  admit,  "  que,  quiind  il  s'agit  de  voir  si  un  posses- 
seur  de  bonne  foi  s'eat  enrichi  par  la  possession  de  la  chose  memsj  on  par 
la  jouJssance  des  revenus  qui  en  proviennent,  c'est  un  esamen  sujet  a  des 
diffimUig  infliiie.s,  et  dont  oa  ne  peat  presque  venir  a  bout." 

CCXOII.  From  the  practice  of  nations  with  respect  to  this  matter  in 
time  of  peace  but  little  aid  is  to  be  borrowed  for  either  argument.  The 
13th  Article,  however,  of  the  Peace  of  Byswick,  in  1697,  though  it  may 
te  said  more  properly  to  refer  to  indemnification  due  from  a  wrong-doer 
to  a  lawful  owiier,  may  be  mentioned  here :  "  Et  in  quantum,  per  aucto- 
ritatem  Domini  Regis  Chriatianissimi  Dominua  Rex  Magnse  Britanniaj 
impeditua  fuerit,  quomiuas  fvuetatar  reditibus,  juribus  et  commodis  tara 
prineipatus  sui  Aransionensis  qnam  alionim  suorum  Dominiorum,  quie 
„„,--.  post  conclusum  Tractatum  *!Neomagenseia,  nsque  ad  declara- 
L  -•  tjonem  praeseutis  belli  sab  dorainatione  prEcdicti  Regis  Christian- 
isaimi  fuerunt,  priedictus  Dominus  Rex  Chriatianissimus  Regi  Magnse 
Britannise  reatituit  et  restitui  efEciet  realiter  cum  effeetu  et  cum  iateresse 
debito,  omnea  istoa  reditus,  jura  et  commoda  secundum  declaratioues  et 
Terifioationes  coram  diotis  Oommissariis  faoiendas."(/) 

CCSOIII.  Property  may  be  taken,  without  consent,  from  an  individual 
by  an  act  of  the  law,  and  a  valid  title  conveyed  to  another  owner;  so  by 
conquest  ju7-e  viclorim,  followed  by  treaty,  property  may  be  taken  from 
one  State  and  conveyed  to  another :  but  tbia  will  be  discussed  at  greater 
length  in  another  part  of  this  Work. 

CCXCIV.  Property  may  also  become  legally  extinct  by  suffering  a 
change  of  chariicter,  by  being  placed  among  tilings  extra  comntercium, 
as  will  be  explained  in  the  next  chapter. 


[*316]  ^CHAPTER     XVII. 

SLAVES  AND  THE  SLAVE  TRADE. 

CCXOV.  There  is  a  kind  of  property  which  it  is  equally  unlawful  for 
States  as  for  Individuals  to  possess — property  in  men. 

A  being  endowed  with  will,  intellect,  passion,  and  oonscionce,  cannot 
be  acquired  and  alienated,  bought  and  sold  by  bis  fellow  beings,  like  au 
inanimate  or  an  unreflecting  and  irresponsible  thing.(a) 

COXCVI,  The  Christian  world  has  slowly  but  irrevocably  arrived  at 
the  attainment  of  this  great  Imth;  and  its  sound  has  at  last  gone  out 
into  all  lauds,  and  its  voice  into  the  ends  of  tba  world.^S) 

ik)  Barbeyrac  on  Grotina,  1.  ii.  ex.  p.  391.  (notis.) 

h]  Sohmanss,  vol.  ii,  p.  1113, 

(a)  "Si  Tinxero  bominem  libernm  ita  nt  eiinm  poesideam,  an  omnia  qax  is  pos- 
sidebat,  ego  possideam  per  iUumJ  Bespondit  Bi  vinseria  hominem  liberum  eum  te 
poaaideTB  nonpmo ;  qnod  qnnm  itft  se  liabeat  mnlto  minus  per  ilium  res  ejus  i  te 
pOBsidebuntui; ;  neque  euim  rerum  natnra  rocipit,  ut  per  enum  aliquid  possidere 
poesim  qnem  civiliter  in  mea  potestate  non  babeo." — Dig.  xli.  2.  23.  2. 

(S)  "J'ai  dit  que  d'aprSa  lea  principes  del'ancienne  constitution  Eomaine  la  pro- 
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International  Law  Las  for  some  time  forbidden  tLe  captive  of  war  to 
be  sold  into  slavery.  Of  late  years  it  Las  made  a  further  step;  it  now 
holds  that  the  colour  of  the  man  does  not  affect  the  application  of  the 
principle.  The  black  man  is  no  more  capable  of  being  a  chattel  than 
the  whif«  man.  The  negro  and  the  European  have  equal  rights;  neither 
are  *among  the  "responlm  in  commercio,"  in  which  it  is  lawful  p«Qiy-] 
for  States  or  individuals  to  traffic. (e)  •-        J 

Let  ns  cast  our  eyes  for  a  moment  over  the  progress  of  International 
Jurispcudenoe  upon  this  subject,  for  upon  none  has  its  melioration  beea 
more  striking,  or  more  advant^eous  to  humanity.  It  may  be  considered, 
first,  with  respect  to  the  Slavery  of  the  White  Man;  and,  secondly,  with 
respect  to  the  Dark  or  Coloured  Man. 

COXCVII.  First,  with  respect  to  the  White  Man.  lJynkershoek,(d) 
in  one  of  his  last  and  ablest  works,  maintains,  even  in  1737,  that  as  the 
conqueror  may  lawfully  do  what  he  pleases  with  the  conquered,  he  may 
lawfully  pat  him  to  death:  but  the  right  he  admits  has  become  obsoleto. 
A  corollary  to  this  absolute  power  of  life  and  death  over  enemies  is  the 
right,  according  to  ths  author,  of  making  them  Slaves.  A  German 
potentate,  he  says,  who  served  in  the  British  Army  in  Ireland  in  1690, 
is  said  to  have  ordered  prisoners  to  be  transported  to  America,  for  the 
purpose  of  being  sold  as  Slaves,  and  to  have  been  only  deterred  by  a 
threat  of  the  Duke  of  Berwick,  Commander  of  the  French  Army  in  Ire- 
land that  13  a  retaliatory  measure,  he  would  send  all  his  prisoners  to 
the  galleys  in  France.  This  practice  he  also  admits  to  have  become 
obsolele  amongst  GJiristians.(e)  But  the  Dutch,  having  *them-  r*Qig-i 
selve  no  Slaves,  except  in  Asia,  Africa,  and  America,  are,  he  L  J 
observes  in  the  habit  of  selling  the  Algerines,  the  Tunisians,  and  Tripo- 
litans  whom  they  take  in  the  Atlantic  or  Mediterranean,  to  the  Spaniards 
as  Slaves. 

Bjnkersboek  certainly  did  not,  by  his  rather  faint  acquiescence  in  the 
desuetude  of  the  cnstom  of  making  slaves,  advance  the  march  of  this 

priite  (lea  objelB  les  pins  prficieni,  c'est-Ji-clire  flee  cboses  rnonc^,  Stait  censle  pro- 
yenir  de  I'^tat.  Mais  les  Chr^tieoa  u'avaient  jamaia  orn  k  cette  hypothfise — dana 
leors  pcinoipes  la  tecre  appartenait  b,  IHeu  ouec  taut  ce  qt^eUe  contient." — Troplong, 
De  I'Infl.  du  Ohriat.  aor  la  Droit  Oiril,  p.  121. 

(c)  "RegulaillaiuriBnataralls,«iJjnoiioneniInterhoroinesquanflameaseSinatura, 
ac  jD'osNife  nsfat  ease  alternm  ab  aitero  l^i." — Grotius,  1.  it.  c.  IT.  5.  i. 

{d)  The  Qmeationes  Juris  Pnblici  appeared  in.  1737,  when  the  author  wt^  sixty- 
four  years  of  age;  ha  died  in.  1743.  The  doctrine  referred  to  in  the  tost  is  to  be 
found  in  the  third  chapter  of  the  Srst  book. 

"Item  ea  qufe  es  hosiXXms,  Jure gmtium  Etatim  nostra  fiunt:  adeo  quidem  ut  et 
liberi  homines  iu  aerritutem  noatram  deduonntnr :  qui  tamen,  ai  evaaerint  nostram 
potestatem,  et  ad  suos  reverai  fuerint,  priatinum  Statnm  recipiunt." — Instit.  1.  ii.  t. 

(f)  "  Sed  quia,  ipaa  aervitus  tRter  Ohrislianas  ferS  exolevit  eSl  quoque  non  utjmur 
in  hostes  oaptos."— lb. 

-'  Sic  enim  jus  gentiui 
turn  est,  et  inter  C'hriitianos  id 
ii.  c.  xis. 

It  is  remarkable  that  tbe  very  able  dissertations  of  Suarez,  on  Natural,  Public, 
and  Interoational  Law,  are  not  noticed  by  Grotina. 

See  same  reasoning  for  the  enfranchiaement  of  bondmen  in  England,  Sir  Thomas 
Smitb,  Commonwealth  of  England,  p.  137. 
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sound  principle  of  International  Law.  Grotius  had  long  ago  declared(/) 
that  Christendom  had  abolished  this  pretended  right,  aa  directly  at  vari- 
ance with  the  doctrine  of  the  Founder  of  their  Religion,  and  remaclred 
witli  pious  and  just  osultation,  that  reverence  for  tho  law  of  Christ  had 
produced  that  effect  for  whiolbi  the  teaching  of  Socrates  had  laboured  iu 
Tain.  To  this  prohibition  to  make  captives  slaves,  like  the  prohihitioa 
to  poison  the  eaemy's  wells,  may  he  apphod  hjs  emphatic  language  with 
respect  to  another  infamy, — the  violatun  of  women, — languaga  whicli 
should  never  be  forgotten  by  those  who  agpire  to  render  any  contribution, 
however  humble,  to  the  great  fabric  of  International  Law(s^) — "Atque 
id  inter  Christjanos  obaervari  par  est,  non  tinfum  ut  discipliuse  militaris 
partem,  sed  et  nt  partem  juris  Gentium,  ' 

r*^l0n  'CCXCTIII.  The  successful  effoita  ma,de  by  Christian  Powers 
t-  -I  to  emancipate  the  white  Christian  from  the  "ilavcry,  to  which  the 
Infidel  Powers  of  the  Levant  had  too  frequently  consigned  them,  seem 
to  claim  some  notice  in  this  place. 

Till  the  beginning  of  the  present  century  speoifle  Treaties  were  con- 
stantly concluded  between  the  European  and  Barbary  Powers,  binding 
the  latter  to  abstain  from  piratical  depredations,  to  restore  prisoners,  and 
to  conform  to  the  usages  of  tho  civilised  world.  Bnt  it  was  not  till  after 
the  pacification  of  the  world  in  1815(?i.)  that  G-reat  Etitam  bestirred 
herself  to  the  accomplishment  of  that  glorious  enterprize  which  must  for 
ever  entitle  her  to  the  gratitude  of  Christendom.  Early  m  tho  "spring 
of  1816,  Lord  Exmouth,  the  British  Commander-in- Chief  m  the  Modi- 
terranean,  received,  amongst  other  instructions,  the  ordbr  to  piooure,  if 
possible,  a  general  abolition  of  Christian  slavery  in  Barbary. 

Lord  Esmouth,  acting  in  obediance  to  these  instructions,  succeeded  in 
extracting  a  promise  from  the  Boys  of  Tunis  and  Tripoli,  that  they  would 
not,  for  the  future,  make  slaves  of  prisoners  of  war,  but  would  conform 
to  the  practice  of  European  nations. (i)  The  Dey  of  Algiers  pretended 
that  he  could  not  join  in  this  promise  without  the  permission  of  the 
Sultan,  whose  subject  he  was.  Shortly  afterwards,  outrages  were  com- 
mitted at  Algiers  upon  the  British  Oonsnl,  and  at  Bona  upon  the  British 
flag,  and  abominable  cruelties  perpetrated  upon  divers  crews  of  fishing- 
boats  from  the  ports  of  Italy.  The  conscqnonce  of  tbcso  atrocities,  and 
of  the  Dey's  refusal  to  acquiesce  iu  the  abolition  of  Christiaa  slavery, 

(/)  It  ia  a  noble  passage,  worthy  of  its  illustriona  autbor: — "  Scd  ot  Ghrisiiams 
hi  tmiversum  placuit,  bello  intor  ipsoa  orto,  captos  servoB  non  fieri,  ita  Tit  vendi  pos- 
siut,  sA  operas  urger),et  alia  pati  quie  Eervorumsnnt:  meiito  sane:  qaia  ab  omais 
caritatia  commetidaCore  rectius  institnti  erant,  aut  esse  debebant  quam  ut  a  mise- 
ris  homnibus  interfioiendis  abduci  nequirent,  niei  minoria  ateritise  conoeasioue. 
Atque  hoc  a  m^oribua  ad  posteros  pridem  transiiase  inter  eos,  qui  eandem  reli- 
gionem  profitetentuc,  soripait  Qregoras,  ueo  eornm  fuisse  proprinm  qui  sub  Eo- 
mano  imperio  Tiverent,  sed  eommune  eum  Thessalis,  Illyriis,  Triballia,  et  Bulgaria. 
AtquB  ita  boc  ealtem,  quanquam  esignum  est,  perfecit  Tever/ntia  GhrisHimiB  legit, 
quod,  cum  Grfecie  inter  se  servaudum  oUm  diseerat  Socrates,  nihil  imp etraverat." — 
L.  iii.  c.  Tii.  s.  9.  (ff)  Lib.  iii.  0.  ir.  fl.  19. 

(h)  Annual  Register  (for  1818),  toI.  Ixsrv.  c.  is.  p.  97;  Appendix,  p.  230,  kc. 

(j)  Do  M.  et  De  0.  t.  iii.  p.  263  :  "  Declaration  Du  Bey  de  Tripoli,  on  date  du  39 
Ayril,  1816,  portant  que  Veaclavage  dss  prtaonniers  de  guerro  est  aboli.  Dans  les 
mgmes  termos  par  le  Be;  de  Tripoli,  fl  Avril,  1816." 
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was  tLe  eYer-memoralile  bombardment  of  Algiers  by  tbe  British  fleet 
under  Lord  Exmouth,  gallantly  assisted  by  *a  Dutch  squadroa  p^qort-i 
under  Vice-Admiral  CapeJlen,  on  the  27th  of  August,  1816.         L         J 

The  destruction  of  nearly  half  Algiers,  aad  of  the  whole  Algerine 
uavy,  af^hoived  a  great  triumph  for  civilization  and  Christianity. 

The  Dey  consented — 

1.  To  the  abolition  for  ever  of  Christian  slavery. 

2.  To  deliver  to  the  British  Admiral  all  slaves  in  his  dominions,  to 
■whatever  nation  they  mighl  belong,  before  the  noon  of  the  nest  day, 

3.  To  deliver  at  the  same  time  all  money  received  for  the  redemption 
of  slavery  since  the  beginning  of  1816. 

4.  To  make  full  reparation  and  a  public  apology  to  the  British  Consul, 
as  will  be  mentioned  elsewhere. 

la  1830  the  ITreneh  took  possession  of  Algiers,  and  concluded  with 
Tunis  and  Tripoli  treaties  (Oth  and  11th  August,  1830'i  for  the  abolition 
of  Christian  slavery,  and  a  conformity  to  the  civilized  usages  of  commerce 

In  January,  1846,  the  Bey  of  Tunis  addressed  a  circular  to  the 
Consuls  of  Christendom,  announcing  the  abolition  of  slavery  throughout 
his  kingdom — an  act  which  surely  shames  the  slaveholding  states  of 
Christendom.  (7c) 

COXCIX.  Secondly,  with  respect  to  the  slavery  of  the  Dark  or 
Coloured  Man.  Is  there  really  any  difference  in  principle  between  the 
two  eases  ?  Can  it  ever  have  been  a  sound  position  of  International 
Law,  that  a  rule  of  immutable  justice  and  eternal  right  was  rendered 
inapplicable  by  the  complexion  of  the  person,  the  region  in  which  he 
dwelt,  or  the  religion  which  he  professed  ?  At  all  events,  was  this  ever 
a  sound  position  of  Christian  International  Law  ?  Tbe  question,  it  must 
be  admitted,  haa  been  answered  in  the  afhrmative  by  the  decision  of  the 
h  E  W  m 

.   ^        ^      n     m  '  C   ^J] 


( ) 

()        U  p 

(l)  "Th«  Le  Lonis,"  2  DoSeon'a  Adm.  Eep.  p.  249.  It  should  be  obseivefl  thai 
tiia  judgment  waa  delivered  in  181T.  It  was  iu  1818  that  the  French  law  finally 
rendered  the  Slave  Trade  illegal. — Koeh,  Hist,  dea  Tr.  t.  iii.  p.  517. 

See,  however,  also  the  case  of  MftdrazEO  y.  Willis,  in  the  Court  of  Queen's 
Bench,  Baraewell  and  Alderaon's  Reports,  vol.  iii.  p.  363.  See  also  "  Tbo  Ante- 
lope," Wheaton's  Beporla  (American,)  vol.  x.  p.  66. 

(ib)  "  Stupra  in  fceminaa  in  bellia  posaim  legas  et  permiesa  et  impermisaa ; 
at^iue  hoc  posteriua  jus  eat  gentium  non  onmium,  sed  meliorium," — L.  iii.  civ.  19. 

"  Nee  tempore  nllo  escluditur  potestais  oocidendi  tales  servos,  id  eat  bello  captos. 
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real  question  wliether  i/iho  Slave  Trade  he  a  crime,  any  usage,  however 
general,  can  alter  its  character  ?  Are  not  Natural  and  Ravealed  Law 
the  primary  sourc8s(«)  of  International  Jurisprudence ;  and  though  it 
he  true  that  mneh  which  they  in  the  ahstraet  simply  ^ermtifo)  is  limitad 
OP  disallowed  by  the  mutual  practice  of  nations,  could  that  practice  sanc- 
r*122n  ^'"^  "''*''  ^^^  '■Natural  and  Religious  Law  had  absolutely  for- 
L  J  hidden  ^(p'j  Oould  a  Municipal  Law  sanction  homicide  op 
adultery?  When  Grotius  treats  of  the  liability  which  jure  gentium  the 
goods  of  subjects  incur  of  being  seized  by  the  enemy  of  their  Sovereign, 
he  observes,  that  this  liability  is  not  imposed  by  a  rule  of  Natural,  but 
of  International  Law,  which  latter  cannot,  in  this  respect,  be  said  to  be 
at  variance  with,  but  rather  additional  to  the  former,(2)  "  ion  autem  hoc 
natcivse  repugnat,  ut  non  more  et  taoito  consensu  induci  potuarit."  Can 
this  be  predicated  of  the  Slave  Trade  ?  "  No  nation,"  Lord  Stowell 
ssys,(j")  "  can  privilege  itself  to  commit  a  crime  against  the  Law  of 
Nations  by  a  mere  municipal  regulation  of  its  own,"  Can  nations 
collectively  privilege  themselves  to  commit  a  crime  against  the  law  of 
nature,  and  of  Nature's  God  ?  That  it  was  a  crime,  Lord  Stowel!  thought ; 
for  in  a  yet  later  judgment/aj  the  most  questionable,  perhaps,  which  ho 
ever  delivered,  he  said,  "it  is  in  a  peculiar  manner  the  crime  of  this 
country." 

COO-  The  judgment  of  Lord  Stowell  in  the  "Le  Louis"  waa  delivered 
in  1817.  Since  that  period  International  Law  has,  on  tliH  subjei-t, 
advanced  towards,  if  it  have  not  yet  reached  the  elevation  of  Natural 
and  Kevealed  Law. 

The  tide  which  had  begun  to  flow  when  that  eminent  judge  adniaed 
the  seat  of  International  Justice  has  ever  since  set  steadily  onwards ; 
and  were  he  now  alive,  he  must  admit  that  the  Slave  Trade,  tried  by 
some  of  his  own  criteria,  measured  by  "  the  legal  standard  of  moiahtj  "(;) 
is  now  a  violation  of  International  Law,  if  it  be  not,  strictly  speikmg, 
Piracy. 

_^„„„-,  *By  general  practice,  by  treaties,  by  the  laws  and  ordinauLts 
L        J  of  civiliaed  States,  as  well  as  by  the  immutable  lawu  of  eternal 

quantum  ad  jus  gentium  pertinet;  etsi  le^bus  ciTitatnm  mc  magia,  lUia  minus 
adstriDgituc."— L.  iii.  c.  iv.  e.  s.  2. 

"Jus  gentium,  el  non  omninm,  certe  meliornm,  jam  olim  est,  ne  hastem  veneno 
interfieace  liceat." — L.  iii.  c.  iv.  a.  15, 

It  la  true  that  Grotiue  says:  "Sieut  autem  jus  gentium  permittit  multa,  eo  per- 
mitteiidi  modo  quem  jam  esplicavimuB,  quB  jure  natuife  ■sunt  vetili,  ili  tiuneSem 

■     ;  1.  iii.  0.  i.,  a.  i.;  !.  ii,  c.  iii,  a.  x.  

i)  See  TUird  Chapter  of  this  Worlc. 
"Sed  multa  quas  natura  permittit,  jus  gentiuiu  ex  communi  qundara  lhq- 
potuit  proAi&ere."— ^Grolias,  I.  ii,  o.  iii.  e.  x.  3. 
(;!)"Jeddec  Handel  and  Verlcehr,  walober  Aea  algfmeinan  llLn&'li'nrLtliteii 
znwiderZauft,  iat  ge&chtot.    Niemand   begeht  ein  Uuieoht,  wer  ihn  start  oder 
vemiehtet. — Dies  iat  ist  das  Geaeti  des  Sclavenhaadels  " — Heftters,  s  2sxii 
M  L,  ill.  0.  ii.  s,  ii.  2. 

(r)  "The  Le  Loula,"  2  Dodson's  Adm.  Rep.  p.  2S1, 
■  '  "  The  Slave  Grace,"  2  Haggard's  Adm.  Rep.  p.  128. 
"The  Le  Louis,"  p.  240. 
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justice,  it  is  now  iniSelibly  branded  as  a  legal  as  well  as   a  natural 

UCCI.  The  eiglit  powers  wlio  signed  tho  Treaty  of  Paris  (1814)  cn- 
gBiged  to  exert  themselves  for  the  suppression  of  this  grievous  sin,  and  by 
ac  additional  article  at  the  Coagress  of  Vieuna,(a;)  bound  themselves  to 
take  the  most  efficacious  measures  for  securing  the  entire  and  definitive 
abolition  of  "  a  scourge  which  has  so  loEg  desolated  Africa,  degraded 
Europe,  and  affiioted  humanity."(^) 

GCCn.  By  the  first  additional  article  to  the  Treaty  of  Paris  (1814) 
Prance  "unreservedly  pavtioipaliog  in  the  sentiment  of  England,  with 
respect  to  a  species  of  commerce  opposed  to  the  principles  of  natural 
justice,  and  to  the  enlightened  opinions  (fum.r'e'>'es)  of  our  time,"  engaged 
to  co-operate  *heartily  in  putting  down  the  Slave  Trade. (a)  In  rsooj-i 
1818  a  royal  ordinance  carried  this  resolution  into  practical  effect.  L  J 
By  treaties  in  1831  and  1833,  Great  Britain  and  Prance  mutually  con- 
ceded to  each  other  the  right  of  search  of  suspeetod  vessels  within  cer- 
tain localities ;  by  these  treaties  the  captured  yesset  was  to  be  brought  in 
and  tried  before  the  court  of  the  country  to  which  it  belonged.  France 
would  not,  however,  consent  that  her  subjects  should  be  amenable  to  a 
mixed  Commission  Court,  such  as,  in  the  case  of  Sweden,  the  Nether- 
lands, and  Portugal,  had  been  established  by  Treaty  with  G-reat  Britain. 
In  May,  1845,  a  fresh  convention  was  entered  into  between  Prance  and 
Great  Britain,  by  which  each  country  engaged  to  keep  twenty-two  cruis- 
ers :  but  at  a  conference  held  in  London,  in  May,  1649,  the  number  was 
diminished  to  twelve,  with  a  condition  that,  if  hereafter  requisite,  the 
number  should  again  be  increased. («J 

COGIII.  With  regard  to  Spain,  it  was  not  till  June,  1835,  that  a 
Treaty  was  concluded  with  Great  Britain,  which  really  made  effectual 
the  engagements  of  a  Treaty  in  1817.  In  1853,  a  select  committee  of 
the  House  of  Commons  reported:  "The  Braailiau  Government  have 
rendered  any  such  measure  unnecessary,  so  far  as  regards  Brazil;  but  aa 
regards  Cuba,  it  is  a  matter  of  great  surprise,  that  whilst  Spain  is  at  this 

(«)  Koch,  Hiat.  ties  Tr.  torn.  iii.  pp.  427,  432,  616,  533,  662,  670,  contaios  a  use- 
ful Bummary  of  the  Slave  Trade  from  its  commencement  in  1603  to  1815. 

Colqnboua'E  CivU  Law,  p.  390,  s.  413,  p.  423,  b.  476.  History  of  the  British 
Slave  Trade. 

(x)  De  M.  et  De  C.  t.  iii.  p.  476. 

Report  of  the  House  of  Lords  reepeoting  the  African  Slave  Trade,  July  23, 1849. 

Report  of  the  Select  Committee  of  the  House  of  Commons  on  the  Sla,ve  Trade 
Treaties,  August  13,  1863. 

"  Whereas  that  criminal  tT^a  is  still  carried  on."  Treaty  of  Washington, 
August,  1842,  between  Great  Bcitaio  aad  the  United  States. 

"  Dont  le  traffic  honteus  a,  durant  des  siteles,  fait  girair  riinmanitfi." — Martens, 
s.  150,  b. 

"  In  voller  nnd  gerechter  Anerkeonung  der  Gesinnungen  und  GrundsSfze 
chrisilkher  MenichenUebe,  aur  ganalicben  Ausrottung  dieses  verbrecherischen  Han- 
dels  mitEuwirken.  aolle  der  Nefferhaadel  gleich  der  Seerdiiberci  bestraft,"  u.  s.  w. 
Resolution  of  the  German  Oonfederatiou,  June  19,  1846. 

De  M.  et  De  C,  t.  v.  p.  30. 

(y)  Koch,  Hiat.  liea  Tr.  t.  iii.  p.  423,  meiiljons  that  Denmark,  as  early  as  1794, 
passed  an  ordinance  for  the  abolition  of  Slavery  in  her  Colonies  after  a  lapse  of 
ten  years ;  that  it  took  etfect  in  1804,  but  was  not  notified  to  other  States. 

(z)  De  M.  et  De  0.  t.  iii.  p.  20.  (a)  Hertalet's  Treatise,  vol.  vUi.  p.  1061-4. 
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time  indebted  to  England  and  France  for  their  efforts  to  form  a  tripartite 
convention  with  the  United  Sfatog,  in  order  to  protect  Cuba  from  pirati- 
cal attacka,  the  Government  of  Spain  should  not  take  warning  from  the 
fact  that  one  of  the  reasons  alleged  by  the  Government  of  the  United 
States  for  not  joining  that  Convention,  is  the  continuance  of  the  Slave 
Trade  in  that  island." 

Mr,  Everett,  in  his  letter,  dated  "Washington,  1st  December,  1852,  to 
Mr.  Gramptou,  the  British  Minister  at  *Washington,  write.s :  "  I 
L  -I  will  but  allude  to  an  evil  of  the  first  magnitude,  I  mean  the 
African  Slave  Trade,  in  the  suppression  of  which  England  and  France 
take  a  lively  interest,  an  evil  which  still  forma  a  great  reproach  upon  the 
civilization  of  Christendom,  and  perpetuates  the  barbarism  of  Africa; 
but  for  which,  it  is  to  be  feared,  there  is  no  hope  of  a  complete  remedy, 
while  Cuba  remains  a  Spanish  colony ."(6 J 

COCIV.  The  treaties  of  Portugal  with  Great  Britain  of  1810, 1815, 
1817  (which  last  conceded  the  right  of  reciprocal  search),  of  1825,  fol- 
lowed by  an  ofEieial  note  from  Portugal  in  1826,  acknowledged  the  obli- 
gation and  necessity  of  suppressing  the  Slave  Trade,  bat  were  neverthe- 
less ineffectual  for  this  purpose  throughout  the  Portuguese  Colonies. 
In  1839,  a  British  Act  of  Parliament  was  passed,  authorising  British 
cruisers  to  seize  Portuguese  vessels  suspected  to  be  Slavers.  This  Act 
has  been  vehemently  attacked  as  a  violation  of  International  Law;(cJ  it 
must  of  course  be  considered  with  reference  to  the  previous  Treaties. 
Eat  whatever  may  be  the  correct  decision  upon  this  point,  by  a  Treaty  in 
July,  1842,  followed  by  additional  articles  in  October,  a  mutual  right  of 
search  and  courts  of  mixed  commission  have  been  conceded. 

Similar  conventions  exist  between  the  Netherlands  and  Great  Britain, 
the  last  being  in  February,  1837. 

CCGV.  Great  Britain  has  entered  into  various  negotiations  with  the 
United  States  of  North  America,  having  for  their  object  thu  suppression 
of  the  Slave  Trade ;  but  they  have  not  been  successful  in  inducing  the 
United  States  to  join  in  a  league  with  other  Powers  for  this  object ;  the 
utmost  that  baa  been  obtained  is  to  be  found  in  the  Treaty  of  Washing- 
ton, in  August,  1842,  by  which  each  Power  is  to  maintain  a  naval 
force  on  the  coast  of  Africa,  and,  if  hoUi  Governments  so  order,  to  act 
r*^9n  *^°  concert  with  each  other,  and  to  use  their  efforts  to  induce 
L        J  the  African  States,  that  allow  Slave  Markets,  to  close  them. 

The  question  of  the  Eight  of  Yisit  has  been  a  matter  of  sore  contention 
between  Great  Britain  and  the  North  American  United  States :  the  lat- 
ter refuse  to  distinguish  it  from  the  Rit/ht  of  Search,  which,  they  justly 
say,  is  an  esoluaively  beUifferent  Right.  The  British  Government,  on 
the  other  hand,  denies  the  identity  of  the  two  Rights,  and  claims  merely 
to  ascertain  the  nationality  of  ships  hoisting,  under  suspicious  circum- 
stances, the  flag  of  the  United  States,  alleging  that  when  once  that  nation- 
ality is  ascertained  to  be  that  of  the  United  States,  they  immediately  re- 
lease, whatever  be  her  cargo  or  destination,  the  vessel;  and  that  it  is 

li)  Tide  poet,  note. 

(c)  Wheaton's  Hist.  p.  805.    De  M.  et.  Do  C.  t.  v.  p.  U2. 
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manifest,  that  if  ihe  mera  hoiatiag  a  partiouW  ensignff')  is  to  supersede 
all  inquiry,  the  Slave  Trade  may  be  carried  on  with  impunity.(c) 

CCCVI.  Upon  this  subjact,  perhaps,  the  stipulations  in  the  Treaty  of 
May,  1845,  between  Great  Britain  and  Franco,  two  Powura  as  jealous  as 
any  that  exist  of  national  honour  and  national  right,  may  be  cited  as 
most  fair,  reasonable,  and  worthy  of  imitation  {/)  Tho  Eighth  Arfiule 
of  that  Treaty  is  as  follows  : — 

"  Whereas  experience  has  shown  that  the  traffic  in  Slaves,  in  those 
parts  of  the  world  where  it  is  habitually  carried  on,  is  often  accompanied 
by  acts  of  piracy  dangerous  to  the  tranquillity  of  the  seas  and  to  the 
safety  of  all  flags  :  and  considering  at  the  same  time  that  if  the  flag  car- 
ried by  a  vessel  be  primti  facie  evidence  of  the  national  character  of 
*suoh  vessel,  this  presumption  oannot  be  considered  as  sufSoient  r^ooij-i 
to  forbid  in  aJ!  easHS  the  proeeediog  to  the  vei-ifieaiion  thereof,  L  ^  J 
since  otherwise  all  flags  might  be  exposed  to  abuse,  by  their  serving  to 
cover  piracy,  the  Slave  Trade,  or  any  other  illegal  traffic,  it  is  agreed,  in 
order  to  prevent  any  iliffioalty  in  the  execution  of  the  present  Conven- 
tion, that  ins  tractions,  founded  on  the  Law  of  Nations  and  on  the  coii- 
staut  usage  of  maritime  powers,  shall  be  addressed  to  the  commanding 
ofScers  of  the  British  and  Erench  squadrons  and  stations  on  the  coast  of 
Africa.  The  two  Governments  have  accordingly  communicated  to  each 
other  theii-  respective  instructions,  which  are  annexed  to  this  Convcn- 

Among  other  instructions  to  the  cruisers  were  the  following  upon  the 
delicate  question  of  vuit, 

"You  are  not  to  capture,  visit,  or  in  any  way  interfere  with  vessels 
of  France,  and  you  will  give  strict  instructions  to  the  commanding  officers 
of  cruisers  under  your  orders  to  abstain  therefrom.  At  the  same  time 
you  will  remember  that  the  King  of  the  French  is  far  from  claiming  that 
the  flag  of  France  should  give  immunity  to  those  who  have  no  right  to 
bear  it,  and  that  Great  Britain  will  not  allow  vessels  of  other  nations  to 
escape  visit  and  examination  by  merely  hoisting  a  French  flag,  or  the 
flag  of  any  other  nation,  with  which  Great  Britain  has  not  by  existing 
Treaty  the  right  of  search.  Accordingly,  when  from  intelligence  which 
the  ofEoer  commanding  Her  Majesty's  cruiser  may  have  received,  or 
from  the  manceuvres  of  the  vessel,  or  other  sufficient  cause,  he  may  have 
reason  to  believe  that  the  vessel  does  not  belong  to  the  nation  indicated 
by  her  colours,  he  is,  if  the  state  of  the  weather  will  admit  of  it,  .to  go 
a-head  of  the  suspected  vessel,  after  communicating  his  intention  by 
hailing,  and  to  drop  a  boat  on  board  of  her  to  ascertain  her  nationality, 
without  causing  her  detention,  in  the  event  of  her  really  proving  to  be  a 
vessel  of  the  nation,  the  colours  of  which  she  has  displayed,  and  there- 

(iJ)  This  fact  appears  to  tie  fully  admitted  in  the  Treaty  of  WaahuiBton,  9lh 
article.  "Whereas,  notwithstanding  all  efforts  which,  waj  be  made  on  the  coast 
of  Africa  for  suppreseing  the  Slave  Trade,  the  facSUiei  for  carrying  on  that  teaffio 
and  avoiding  the  vigUance  of  sruisers  by  the  franduUnt  use  of  flags,  is  so  great  "  &c. 

(c)  Wheaton'a  Hlet,  e.  33,  34,  pp.  585,  149.  The  subject  is  very  elaborately 
discussed. 

(/)  De  M.  et  De  C.  t,  v. 

AuausT,  1854. — 17 
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r*WS"l  ^"""^  ""^^  wtich  he  is  not  autliorized  to  aeareli;  but  should  *tlie 
L  -J  ptreDgth  of  the  wind  or  othei  oiromnstanee  reDdor  such  mode  of 
yisitiag  the  stranger  impracticable,  be  is  to  require  the  suspected  vessel 
to  be  brought  to,  in  order  that  her  nationality  may  be  ascertained,  and 
he  will  be  justified  in  enforcing  it  if  necessary,  understanding  always 
that  he  is  not  to  resort  to  any  coercive  measure  until  every  other  shall 
have  failed;  and  the  officer  who  boards  the  stranger,  is  to  be  instructed 
merely  in  the  first  instance  to  satisfy  himself,  by  tho  vessel's  papers  or 
otber  proof,  of  her  nationality,  and  if  she  prove  really  to  be  a  vessel  of 
the  nation  designated  by  her  colours,  and  one  which  he  is  not  authorised 
to  search,  he  is  to  lose  no  time  in  quitting  her,  offering  to  note  on  the 
papers  of  the  vessel  the  cause  of  his  having  suspected  her  nationality,  as 
well  as  the  number  of  minutes  the  vessel  was  detained  (if  detained  at  all) 
for  the  object  in  question ;  such  notation  to  be  signed  by  the  boarding 
officer,  specifying  bia  rank  and  the  name  of  Her  Majesty's  cruiser,  and 
whether  the  commander  of  the  visit«d  vessel  consent  to  such  notation  on 
the  vessel's  papers  or  not  (and  it  is  not  to  be  done  without  his  consent ;) 
all  the  said  particulars  are  to  be  immediately  inserted  in  the  log-book  of 
Her  Majesty's  cruiser,  and  a  full  and  complete  statement  of  the  circum- 
stances is  to  be  sent,  addressed  to  the  Secretary  of  the  Admiralty,  by  the 
first  opportunity  direct  to  England,  and  also  a  similar  statement  to  you 
as  senior  officer  on  the  station,  to  be  forwarded  by  you  to  our  secretary, 
accompanied  by  any  remarks  you  may  have  reason  to  make  thereon. 
The  oommanding  officers  of  Her  Majesty's  vessels  must  bear  in  mind 
that  the  duty  of  esecuting  the  instniotioa  immediately  preceding,  must 
be  discharged  with  great  care  and  circumspection.  For  if  any  injury  be 
occasioned  by  examination  without  sufficient  cause,  or  by  the  examina- 
tion being  improperly  conducted,  compensation  must  be  made  to  the 
party  aggrieved ;  and  the  officer  who  may  causa  an  examination  to  be 
made  without  sufficient  cause,  or  who  may  conduct  It  improperly,  will 
incur  the  displeasure  of  Her  Majesty's  Government.  Of  course,  in 
j-^noQ-,  cases  when  the  suspicion  *of  the  commander  turns  out  to  be  well 
L  J  founded,  and  the  vessel  boarded  proves,  notwithstanding  her 
colours,  not  to  belong  to  the  nation  designated  by  those  colours,  the 
commander  of  Her  Majesty's  cruiser  will  deal  with  her  as  he  would 
have  been  authorised  and  required  to  do  had  she  not  hoisted  a  false 
S.g." 

At  the  Congress  of  Vienna  in  1815,  of  Aix-la-Chapelle  in  1818,  of 
Verona  in  1822,  the  abolition  of  the  Slave  Trade  as  a  principle  of  Pub- 
lic Law  was  formally  adopted. 

Since  these  periods  the  principle  has  been  carried  into  execution  by 
Special  Treaties(^)  between  Great  Britain  and  the  difi'erent  States  of 
Christendom,  both  in  the  new  and  the  old  world,  and  also  with  various 
Heathen  potentates  on  the  southern  coast  of  Africa.  Many  countries 
have  stamped  the  character  of  piracy  upon  this  horrible  traffic,  so  far  as 
fhe  authority  of  their  own  Municipal  Laws  may  extend.     When  the 

(3)  "Us  (that  is,  these  Congreaaes)  ont,  en pi-ineipe,  adopl^  aon  aboiitioQ  ;  depnia 
des  trait^a  particnliers  sont  venns  donner  la  vie  h  la  lettre  morte  du  priacipe,  et 
fonder  le  droit  mtoTWiionoJ."— De  M.  et  De.  0.  t.  v.  p.  43J :  TraitS  dea  Noirs. 
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Brazilian  Empire  became  separated  from  Portugal,  it  acknowledged  itself 
bound  bj  the  Treaties  of  the  latter  kingdom ;  but  the  Treaties,  favourable 
to  the  abolition  of  the  Slave  Trade  met  with  mnch  oppoaition  in  the 
new  kingdom.  In  November,  1826,  the  Brazils  adopted  the  Portuguese 
Treaty  with  Great  Britain,  of  1317  :  and  in  1835  two  articles  were  added 
to  it ;  but  the  trade  continued  nevertheless.  In  August,  1845,  a  British 
Act  of  Parliament  (8  &  9  Vicloni,  c  122,)  was  pissed,  decknng  Bra- 
ail i an  slavers  justiciable  la  the  British  fouita  of  Admirilty  Against 
this  act  the  Braailian  (joveinmont  formally  jrotested,  a^  d  vioUtion  of 
International  Liw  (/i) 

But  whoevei  will  read  the  coi  re -ipoii donee  between  Lord  Aberdeen, 
(ha  then  English  Poteign  Ministu,  with  the  'Bnailian  G-ovcrn  i-^onQ-i 
ment  in  1845,  will  be  satiefied  tint  the  chirge  is  unfounded  (i)  L  J 
A  great  and  most  beneficial  change  hni  since  that  penod  taken  place  in 
the  councils  and  policy  of  the  Biazilian  Empire,  suoh  as,  if  persisted  in, 
as  there  is  eveiy  reason  to  suppo'^e  will  bo  the  lasc,  lewes  nothing  to 
dcsii-B  on  the  part  of  the  British  Govenjment 

Jn  December,  1841,  Austiia,  Prussia,  ind  Russia,  the  only  great 
Powers  who  had  not  before  that  peiiod  entered  into  ConvLutiona  on  this 
subject,  concluded  a  Treaty,  which  was  ratified  in  February,  1842,  which 
placed  the  Slave  Trade  in  the  category  of  Piracy,  and  by  which  they 
bound  themselves  to  exert  every  effort  for  the  repression  of  this  abomi- 
nable oifence. 

CCCVll.  If  Great  Britain  was  deeply  dyed  by  her  assiento  contract 
and  her  colonial  slavery  in  this  accursed  commeroe,  her  worst  enemies 
must  admit,  that  she  has,  since  the  beginning  of  this  century,  been  in. 
defatigable  in  her  efforts  to  wipe  away  the  stain.  She  has  made  it  "her 
own  cause,"  to  borrow  the  expression  of  the  greatest  foreign  publicists 
of  our  day.(7c)  Nor  can  the  disinterested  character  of  her  righteous 
exertions  be  denied,  since  the  statute  of  the  3d  &  4th  William  IV.  o.  73, 
by  which  she  has,  at  no  small  risk,  and  with  no  common  amount  of 
pecaciary  sacrifice,  abandoned  domestic  slavery  in  her  colonies. 

To  be  cognizant  of  the  Treaties(^  entered  into  between  *Great  rsioo-j-i 
Britain  and  other  Stales,  is  to  be  apprized  of  all  that  have  been  >•  J 
concluded  upon  this  subject ;  to  know  their  contents  is  to  be  acquainted 
with  the  international  history  of  the  abolition  of  tho  Slave  Trade, 

(k)  Vide  post,  the  case  of  the  Crown  y.  Da  Serra ;  tie  date  of  the  last  trial  is 
February,  1845. 

(i)  Export  from  the  Select  Committee  of  tlio  House  of  Cooimoas  ou  tfie  Slaye 
Trade  Treatiea,  Aogast,  12,  I8B3. 

(A)  Da  M.  et  De.  C,  "  ea  propre  cause,"  t.  v.  p.  440,  and  elsewhere. 

(Z)  "  DepoU  cette  6poqne,  lea  efforts  du  Cabinet  de  Saint-James  ont  &^  iaoes- 
aanta;  ila  ont  ili  (en  point  de  droit  du  moina)  couroun^  patle  succes:  si  la  traite 
n'a  pas  entifetement  disparu,  le  principe  de  son  abolition,  toutefoia,  a  6t6  g6n6rale- 
ment  adopts :  il  est  inherit  dSaormais  dans  le  coda  des  nations  cbr^ljecnes,  qui, 
tontes,  ont  fl^tri  un  trafio  reprouv^  par  I'humanitg,  la  morale  et  la  philaothropie, — 
trafio  eserefi  trop  aoiiveot  ayec  nne  cruaut^  iaonie  et  avec  un  hatbare  m^pxis  pour 
la  race  buraaine, — trafio  auquel  lea  progrSs  de  la  civilisation  deTaient  ftser  on 
tenne,  dfl-t  sa  suppression  devenir,  pendant  quelque  tempa,  une  cause  de  souff- 
raoce  pour  les  colonies  dans  leur  culture  et  leur  prosp6ritl." — De  M.  et  De  C.  t.  v. 
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The  Catalogue  of  them  is  as  follows.(ni) 

18U.  Jaiiuflryl4 

Treaty  of  Peace  witii  Denmark. 

—     March  30 

"            "             France. 

Spain. 

1315.  January  22 

"            "             Portugal. 

—     Fcbruajy  8 

Declaration  signed  at  tlio  Congress  of  Vienna. 

181t.  July  28 

Treaty  with  Portugal. 

—      September  23 

Spain. 

1813.  May  4 

"            Netherlands. 

1822.  November  28 

Doclaratioti  signed  at  the  Congress  of  Verona. 

—     December  10 

Treaty  with  Spain  (supplementary  article  to  the  Treaty  of 

—     December  31 

Treaty  ofMay  4.  1818.) 

1833.  January  2B 

Treaty  with  the  Netherlands. 

1824.  November  6 

"           Sweden. 

1835.  Febrnary 

"            Buenos  Ayres  or  Rio  de  la  Plata. 

—     April  18 

«            Columbia  (since  divided  into  three  Eepublics, 

New  Grenada,  Equator  and  Venezuela.) 

1826.  October  2 

Treaty  -with  Portugal   (eng^ement  of  Portugal  by  an 

Treaty  with  Brazil. 

—     December  26 

"            Mexico. 

1831.  NoTember  30 

"            France. 

1833.  March  33 

"            France. 

1834.  Jnly  26 

"            Denmark  (her  aooossion  to  the  conventions  of 

1B31  and  1833.) 

—     Aagast  4 

Treaty  with  Sardinia  (ditto.) 

—     Decembers 

»            Ditto   (additional    article   to   the   Treaty   of 
August  a.) 
Treaty  with  Spain. 

1835.  June  28. 

1837.  Febraarj  1 

—     June  5 

"            The  Confederation  of  Peru,  Bolivia. 

[«332]*-     J""* 

Treaty  with  the  HanseaUc  Towns  (accession  to  the  con- 
vention of  1831  and  1833.) 

—     November  24 

Treaty  with  Tuscany  (ditto.) 

1838.  February  14 

"           Two  SiciUea  (ditto.) 

1839.  January  19 

"            ChUi. 

~     March  25 

"            Veneanela. 

—     May  34 

"            Rta  de  la  Plata. 

—     July  13 

"            Uruguay  {ratified  January  21,  1842.) 

—     December  17 

Treaty  with  the  Imaum  of  Muscat. 

—     December  33 

"            Hayti  (accession  to  the  convenljons  of  1831 

and  1833.) 

1840.  September  25 

Treaty  with  Bolivia. 

—     December  16 

Texas. 

1841.  February  24 

"            Mexico. 

—     August  7 

Bolivia. 

—     December  20 

"            Austria,  Prussia,   and  Russia  (ratified  Feb- 

ruary 19,  1842). 

1842.  February  19 

(See  December  20,  1841.) 

—     July  3 

Treaty  with  Portugal. 

— ,    Augnst9 

The  United  States. 

1845.  May  29 

"              France. 

1846, 

"           The  King  and  the  Chiefs  of  Cape  Mount  (in 

Africa.) 

1848.  April  24      " 

Treaty  with  Belgium. 

—     September  4 

"              Equator. 

—      September  6 

"              Muscat. 

1849.  August  1 

"              Arabs  in  the  Persian  Gulf 

1850.  April  2 

"            New  Granada. 
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Tho  whole  matter  is  thus  sumyned  up  in  the  Report  of  the  recent  Com- 
mittee of  the  house  of  CommoBS  :(«)— 

"  The  atteatiou  of  Jfour  Committee  has  been  directed,  hy  the  instruc- 
tions of  the  House,  chiefly  to  the  state  of  the  Slave  Trade  in  the  Bra- 
zils and  in  Cuha;  in  the  Colonial  possessions  of  Portugal,  Mozambique 
on  the  east,  and  Loanda  and  Angola  on  the  West  Coast  of  Africa  ;  and 
thoy  have  also  briefly  inquired  into  the  state  of  the  other  parts  of  the 
West  Coast  of  Africa,  long  the  principal  seats  of  the  Slave  Trade. 

"  The  great  interest  which  the  people  of  this  country  have  [-sqso-i 
*taken  in  the  abolition  of  the  Slave  Trado,  appears  in  the  very  L  J 
Tolumious  details  laid  annually  before  Parliament  since  the  year  1815  ; 
and  the  Eeports  of  both  Houses  of  Paxliament  in  the  years  1849-50 
have  rendered  it  neodless,  in  the  opinion  of  your  Committee,  t«  pursue 
the  inquiry  beyond  the  last  three  years. 

"By  thuse  Eeports,  it  appers  that  there  w^ere,  in  1849-50,  twenty-four 
treitiea  in  force,  between  Great  Britain  and  foreign  civilized  Powers,  for 
the  suppiession  of  the  Slave  Trado;  ten  of  which  give  tho  right  of 
search  and  mixed  courts ;  twelve  give  the  right  of  search  and  national 
tnbunals,  and  two  (with  the  United  States  and  France)  grant  no  right 
of  search,  but  do  contain  a  mutual  obligation  to  maintain  squadrons  on 
tho  Coast  of  Africa.  There  were  also  at  that  time  forly-two  treaties  for 
the  suppiession  of  the  Slave  Trade  existing  between  G-reat  Britain  and 
native  chiefs  on  the  Coast  of  Africa. 

"  Since  May,  1850,  two  treaties  have  been  concluded  with  civilized 
Governments,  under  which  captured  vessels  are  to  be  adjudicated  upon 
by  tribunals  of  their  own  countries ;  and  twenty-three  more  treaties  with 
native  chiefs  of  Africa  for  the  suppression  of  the  Slave  Trade. "(o) 

CCCVin.  Nevertheless,  the  English  Law  does  not  yet  hold  Slave- 
trading  to  bo  jure  genUv/m  Piracy,  and  the  case  which  is  about  to  be 
cited,  gave  a  very  estraoidjnavy  proof  of  the  jealousy  with  which  it 
regards  any  invasion  of  the  strictest  provisions,  both  of  International  and 
Municipal  Law,  even  when  the  lives  not  only  of  British  subjects,  but  of 
British  officers  and  seamen,  are  concerned. 

"  On  the  26th  Februaty,  1845,  Felicidade(^)  a  Brizihan  sohooner, 
fitted  up  as  i  slaver,  suriecdered  to  the  armed  boats  of  H.  M.  S.  Wasp. 
She  had  no  slaves  on  board.  Tho  *captain  and  all  his  crew,  r*nn^-i 
except  Majavel  and  three  otJiers,  were  taken  out  of  her  and  put  <-  J 
on  board  the  Wasp  On  the  27th  l^'ebruary  the  three  others  were  taken 
out  and  put  on  boaid  the  Wasp  also.  Cerqueira,  the  captain,  was  sent 
back  to  the  Felicidade,  which  was  then  manned  by  sixteen  British  sea^ 
men,  and  placed  nnder  the  command  of  Lieutenant  Stupart.  The  Jieu- 
tenant  was  directed  to  steer  in  pursuit  of  a  vessel  seen  from  the  Wasp, 
which  eventually  turned  out  to  be  the  Echo,  a  Brazilian  brigantine,  hav- 
ing slaves  on  board,  and  commanded  by  Serva,  one  of  ihe  prisoners. 
After  a  chase  of  two  days  and  nights,  the  Echo  surrendered,  and  was 

(n)  Tide  post,  note. 
to)  Tide  post,  note. 

(p)  The  Queen  y,  Sorva  and  otbers,  Denison's  Crown  Cases  Reserved,  vol.  i. 
(1844-1850)  p.  104, 
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then  taken  possession  of  tj  Mr.  Palmer,  a  midsliipman,  wlio  went  on 
board  her,  and  sent  Serva  and  eleven  of  the  crew  of  the  Echo  to  the 
Felieidade.  The  next  naorning  Lieutenant  Stupart  took  command  of 
the  Echo,  and  placed  Mr.  I'almer  and  nine  British  Beamea  on  hoard  the 
Felieidade  in  charge  of  her  and  of  tiie  prisoners. 

"The  prisoners  shortly  after  rose  on  Mr.  I'almer  and  his  crew,  killed 
them  all,  and  ran  away  with  the  vessel.  She  was  recaptured  by  a  British 
vessel,  and  the  prisoners  brought  to  this  country  to  take  their  trial  for 
murder.  The  Jurj  found  them  guilty." — A  case  was  reserved  for  the 
opinion  of  the  Judges  as  to  the  legality  of  the  conviotion. 

The  majority  of  the  Judges  who  were  present  at  the  argumentfg) 
were  of  opinion  that  the  eonvietion  was  wrong,  on  the  ground  of  want  of 
jurisdiction  in  an  English  Court  to  try  an  offence  committed  on  board 
the  Felieidade,  and  that  if  the  lawful  possession  of  that  vessel  by  the 
British  CrowD,  through  its  officers,  would  be  sufficient  to  give  jurisdio- 
tion,  there  was  no  evidence  brought  before  the  Court  at  the  trial  to  show 
that  the  possession  was  lawful, 

Thb  decision  must  have  been  founded  on  the  two  propositions  that, 
j.^„„^-.jure  ffmtium,  the  Slave  Trade  was  not  Piracy,  and  *that  unless 
L  -I  it  were  so,  the  British  Courts  had,  nnder  the  circumstances,  no 
jorisdiotion  over  aa  offence  committed  on  board  the  Felieidade.  It  is 
impossible,  however,  to  be  much  surprised  after  this  trial,  and  the  facts 
revealed  during  its  pendency,  at  the  statute  of  the  British  Parliament  in 
August,  1845.(i-) 

COCIS.  The  illegality  of  Slavery,  however,  acoording  to  the  Munici- 
pal Law,  has  a  very  important  effect  upon  the  international  relations  of  the 
State  in  which  such  law  prevails  If  the  moieable^rcrytiti/  of  ibe  sub- 
jects of  a  State  finds  its  way  with m  the  limits  lud  jurisdiction  ot  ■! 
Foreign  State,  it  may  be  claimbl  by  and  must  be  restored  to  the  lauful 
owners.  In  parts  of  the  Ameiican  Conlinent,  slaves  are  unhappily  by 
Municipal  Law  considered  as  chittels  or  moveable  property ,  a  sKve 
escapes  or  arrives  in  this  country  wheie  slavciy  is  illegal,  he  is  claimed 
by  his  master ;  must  he  be  lestmed  ^  Unquestionably  not ,  upon  what 
ground  ?  Upon  the  ground  that  the  •.talus  of  Slavery  is  contiary  both 
to  good  morals  and  to  the  fuudameutal  [lolioy  This  has  been  the  doc 
trine  of  English  Law  from  the  date  of  the  ijmous  case  of  Somcisctt 
the  negro,  in  1771;  and  such  it  was  dtclaicd  to  bo  in  thu  lecent  case  of 
the  Creole.  The  doctnne  is  not  iffseted  by  the  julgment  of  Lord 
Stowell,  whether  right  oi  wrong,  in  the  cise  of  the  '^lave  &rit,e,  tor 
that  was  founded  on  the  alleged  pi  in  ciple  that  the  ficedom  incident  to 
ail  who  touch  British  soil  might  be  oblitei  ited  in  the  case  of  a  slave, 
although  aBritish  subject  oi  chittel,  who  returned  to  the  place  m  which 
Slavery  was  legal ;  his  or  her  liberty  had  been  (said  that  great  judgej 
placed  "  into  a  sort  of  parenthesis  "{<) 

CGCX.  The  Engbsh  cases  on  this  aubject(()  aie  few,  hut  clear  and 
quite  decisive  on  the  point 

(g)  Denison's  Crown  Cases  Reeerrcd,  vol.  i.  p.  154.       ' 

(t)  Vide  antft,  P..339.  (sj  Haggard's  Admir.  Rep.  ii.  p.  131, 

\t)  See  the  argument  of  Mr,  Hargrave,  before  Lord  Mansfield,  Howell's  State 
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*Tlie  earliest  case  10  .wtieli  tbe  doctriae  appears  to  have  Ijeen  r^oqa-i 


iudleiallj  laid  down  was  that  of  Skanley  v.  Harvey,  hefore  Lord 


('haoccUor  Northiagton,  in  1762.  In  that  case  a  Mil  was  filed  against 
Harvey,  a  negro,  and  others  for  an  account  of  the  personal  estate  of  a 
deceased  person ;  and  the  question  turned  upon  whether  Harvey  to 
whom  had  been  given  a  sum  of  money  by  the  deceased  00  lier  death- 
bed, was  a  free  man  :  he  had  been  brought  to  England  before  this  event 
happened.  Lord  N'orthington  dismissed  the  bill  with  costs,  observing, 
"as  soon  as  a  man  sets  foot  on  Eogliah  ground  he  is  free."(M)  The 
ease(«)  next  in  date  was  that  of  Knight  the  negro,  in  1770,  tried  before 
the  Scotch  Court,  in  which  the  same  principle  of  law  was  acted  npoa. 
But  the  leading  case  is  that  of  Somersett  the  negro,  1771.  In  this  case 
a  habeas  corpus  was  granted  against  Captain  Koowlea  to  bring  up  the 
body  of  Somersett,  who  was  in  his  possession  in  irons,  and  the  cause  of 
his  detention.  It  appeared  that  Somersett  had  been  bought  in  Virginia, 
brought  to  England  by  his  master,  and  on  refusing  to  return,  was  sent 
by  his  master  on  board  Captain  Knowles's  ship  to  be  carried  to  Jamaica 
and  sold  as  a  slave. 

"  The  only  question  ^Lord  Mansfield  said)  before  us,  is  whether  the 
cause  on  the  return  (to  the  writ  of  habeas  corpus)  is  suEB.oient  ?  If  it 
is,  the  negro  mwst  be  remanded ;  if  it  is  aot  he  must  be  discharged. 
Accordingly  the  return  states  that  the  slaves  departed  and  refused  to 
serve  wherenpon  he  was  kept  to  be  sold  abroad — so  liigh  an  act  of  domi- 
nion must  he  recognized  hi/  die  law  of  ike  country/  where  it  is  used.  The 
power  of  a  master  over  Ms  slave  has  been  extremely  different  in  different 
countries.  The  state  of  slavery  ieof  such  a  nature  that  it  is  incapable 
of  being  introduced  on  any  reasons,  moral  or  political,  hut  only  by  posi- 
tive law,  which  preserves  its  force  long  after  the  reasons,  occasion,  and 
time  itself  from  whence  *it  was  ever  created  is  erased  from  _ 


memory.     /{  is  so  odious  that  nothing  can  mpport  it  butposilii 


J-a 


Whatever  inconveniences  therefore  may  follow  from  the  decision, 
I  cannot  say  this  case  is  allowed  or  approved  by  the  law  of  England,  and 
therefore  the  blacfc  mnst  be  discharged. "(a;) 

In  1824,{^)  this  doctrine  was  upheld  to  its  fullest  extent  by  the  Court 
of  Queen's  Bench.  A  British  merohant,  of  the  name  of  Forbes,  was  pro- 
prietor of  a  cotton  plantation  near  the  river  St.  John,  in  the  Spanish 
province  of  East  Florida,  on  which  he  employed  one  hundred  Slaves, 
whom  he  had  legalls/  purchased.  In  1815,  thirty-eight  of  these  Slaves 
escaped  from  their  master,  and  took  refugo  on  board  a  British  man-of- 
war,  commanded  by  Siir  George  Oockbum,  who,  with  Sir  Alexander 
Cochrane,  was  at  that  time  in  command  of  a  squadron  on  the  North 
American  station.     Spain  was  in  amity  with  Great  Britain,  and  Mr. 

Trials,  vol.  31.  p,  1. ;  and  the  Judgment  in  the  case  of  the  Slave  Grace.  A  pamph- 
let by  tlie  author  on  the  Case  of  the  Creole,  wbioli  is  mentioned  below,  contains  a 
summary  of  these  caees. 

M  Eden's  Chancery  Eeports,  p.  136. 

(!•)  PergosBOQ  on  Dirorce,  App.  3S6. 

(x)  The  Negro  case,  Howell's  State  Trials,  vol,  sr.  p.  82. 

(y)  Tha  following  remarks  on  the  Baglisli  and  Ffench  Law  On  this  snVjcct  are 
taken  from  tbe  pamphlet  on  the  Creole  alreaily  referred  to. 
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Forbes  prajed  Sir  G.  Cookbum  "to  order  the  said  tMrty-eight  slaves  to 
be  forthwith  dolivered  to  him,  their  lawful  proprietor."  The  Spanish 
Governor  of  East  Florida  made  also  an  application  to  the  same  effect. 
But  the  Admiral  replied,  that  the  Slaves  havicg  reached  the  deck  of  a 
King's  ship,  were  hccome  free  agents,  and  that  he  had  no  power  or  right 
to  exercise  any  control  over  them.  The  proprietor,  Mr.  Forbes,  after- 
wards bi-ouglit  an  action  against  Sir  Alexander  Cochrane  and  Sir  G-eorge 
Cockburflj  in  the  Court  of  Queen's  Bencli  at  Weatminster.  The  action 
altogether  failed.  Upon  the  trial,  Mr.  Justice  Holroyd  said:  "Now,  it 
appears,  from  the  facts  of  the  case,  that  the  plaintiff  had  no  right  in  these 
persons,  except  in  their  character  of  Slaves,  for  they  were  not  serving 
him  under  any  contraut;  and,  according  to  tie  principles  of  the  English 
law,  aucli  a  right  oaunot  be  considered  as  warranted  by  the  general  law 
r*SSSl  ^^  ''^^'wre.  I  do  not  mean  to  say  *that  particular  oiroumstances 
L  J  may  not  introduce  a  legal  relation  to  that  extent;  but  assum- 
ing that  there  may  be  such  a  relation,  it  can  only  have  a  local  existence, 
where  it  is  tolerated  by  the  particular  law  of  the  place,  to  which  law  all 
persons  there  resident  are  bound  to  submit.  Now,  if  the  plaintiff  cannot 
maintain  this  action  under  the  general  Law  of  Nature,  independently  of 
any  positive  institution,  then  his  right  of  action  can  be  founded  only 
upon  some  right  which  ho  has  acquired  by  the  law  of  the  country  where 

he  is  domiciled Here  the  plaintiff,  a  British  subject  was 

resident  m  a  Spanish  colony,  and  perhaps  it  may  be  inferred,  from  what 
13  stated  m  the  special  case,  that  by  the  law  of  that  colony  Slavery  was 
tolerated  I  am  of  opinion  that,  according  to  the  principles  of  the  En- 
gbsh  law,  the  right  of  Slaves,  even  in  a  country  where  such  rights  are 
leuognised  by  law,  must  be  considered  and  founded  not  upon  the  Law  of 
Nituie,  but  upon  the  particular  law  of  that  country.  And,  supposing 
that  the  law  of  England  would  give  a  remedy  for  the  violation  of  such  a 
right  by  one  Britiahsuhjectto       th      (b  th  1       g        d     t  lb       d 

to  obey  the  laws  of  that  count  y)     1 11  th        ht    f  th       SI  b      g 

foundi,d  upon  the  Uw  of  Spai  pjl     bl    t    th    Tl     d      m     tb 

extensive  with  the  tejritoriei  tthtbtt  Id  tm  t  ytht 
if  the  plaintiff,  havmg  the  ri  ht  t     p  ^i        P  h     SI 

there,  had  taken  them  into        th      pi        wh        1  y  1  w  '^1       y    1 
prevailed,  hia  right  would  nit  ii  t        1  h     pi        th    ]  w 

of  both  countries  allowing  i  p    p    ty        1  Th     1  w    f  SI        y 

howevei,  a  law  i!i  innium,  alwh  lyt  tftht  try 
where  it  prevails,  and  out  ofthpw       fhmt  dt        )tl 

protection  of  another  power,  w  th     t      y  gf  1     t  d        iy  th    party 

giving  that  protection,  the  right  Ithmt  hh  f  dd  th 
Municipal  Law  of  the  parlicul     pi  ly,  1    s      t  co  t      e,       1  th 

is  no  right  of  action  against  a  party  who  merely  receives  the  Slave  in 
that  country,  without  doing  any  wrongful  act," 

*And  the  same  learned  judge  further  observed: — "In  this 


[*339] 


e  subject  of  a  foreign  State.     The 


plaintiff,  therefore,  must  recover  here  upon  what  is  called  the  ci 
inter  comnmnilates;  but  it  is  a  maxim  that  cannot  prevail  in  any  case 
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wteie  it  Mohtes  the  la^  cf  our  uwn  countij,  the  Liw  of  N  tuiL,  oi  the 
Law  ot  G-od  " 

OhiLf  Justice  Best  exjire-ised  him-iclf,  duiing  the  trnl  of  the  &ime 
cause,  in  the  following  emphatic  langaaa;!.  -— 

"Slavery  la  a  local  law,  aiid  theicfon,,  if  a  man  wishes  to  preserve 
hi«  Slavei,  let  him  attach  them  to  him  by  affection,  or  make  fast  the 
baiH  of  their  prison,  or  rivet  well  their  oh'iins,  foi  the  instant  they  get 
beyond  the  limits  where  feUvery  is  lecogniaed  by  the  local  law,  they 
have  brclien  then  chains,  they  have  escaped  from  their  prison,  ind  are 
fi  e      These  ratn,  whi-n   oa  boaid  an  English  shij,  had  all  the  rights 

I  el]Bj,ing  to  Englishmen,  and  were  anbiBCt  to  all  their  li-kbiliti  3  If 
they  ha  1  committed  any  offence,  they  must  have  1  een  trie  l  according  to 
English  laws  If  any  miuiy  had  been  done  to  thorn  they  would  have 
had  1  lemedy  by  applying  to  the  laws  of  this  country  for  reliess.  I 
thiiiL  that  Sir  G  Cookhurn  did  all  that  he  lawfully  could  do  to  assist 
the  phintifi,  be  peimitted  him  to  endeavoui  to  persuade  thii  &h\ea  to 
leturn  but  ho  refused  to  apply  force  I  think  that  he  might  hive  gone 
f  irther,  and  hi,ve  baid  that  foiceshjuH  not  he  used  by  othiis,  for  if  any 
f  1C3  hil  been  used  by  the  mistur  or  any  ptrson  m  hia  assistance,  ein  it 
be  doubted  that  the  Slaves  might  have  brought  an  action  of  trespias 
against  the  persona  using  that  foice?  Nay,  if  the  "^lave,  aotin^iipoa  hia 
newly  lecovered  right  of  freedom,  had  di,teiraiiit,l  to  vindicate  that  right, 
originally  tJie  gift  of  nature,  and  had  resisted  the  force,  and  hia  death 
had  ensued  in  the  course  of  such  resistance,  can  there  be  any  doubt  that 
every  one  who  had  contributed  to  that  death  would,  according  to  oup 
laws,  be  guilty  of  murder?  That  is  substantially  decided  by  Somaraett's 
case,  from  which  it  is  clear,  that  such  would  have  been  the  consequence 
had  these  Slaves  been  in  England;  and  so  far  as  this  <|uostion  is  con- 
cerned, there  is  no  difference  *between  an  English  ship  and  the  ^ 
soil  of  England;  for  aro  not  those  on  board  an  English  ship  ai 
much  protected  and  governed  by  the  English  laws  as  if  they  stood  upon 
English  land?  If  there  be  no  difference  in  this  respect,  Someraett's  oaso 
baa  decided  the  present;  he  was  held  to  be  entitled  to  his  discharge,  and, 
consequently,  all  persons  attempting  to  foroo  him  back  into  Slavery 
would  have  been  trespassers,  and  if  death  had  ensued  iu  using  that  force, 
would  have  b  en  guilty  of  murder  It  has  been  said  that  Sir.  G-.  Cock- 
buia  might  have  sent  them  back  He  certainly  was  not  hound  to  receive 
llu.ni  into  hit  own.  shipin  tkejirit  msfcmce,  hut  kamng  done  so,  he  could 
no  mme  Tiave Jore/'d.  them  hcnh  into  hilavmy  thin  hp  could  have  com- 
mutelihem  to  tlie  deep  There  may  possibly  be  a  distinction  between 
the  situation  of  these  persona  and  that  of  Slaves  coming  from  our  own 
islands  for  we  have  unfortunatelj  reeogni^e  1  the  existence  of  Slavery 
thiie   althiugh  we  ha\e  novel  laoognised  it  in  oai  own  country.     The 

I I  tint  ff  does  not  found  his  action  upon  any  violation  of  tbe  English  laws, 
but  he  relies  upon  the  comity  (J  witun':  I  -im  of  opinion,  however, 
that  he  cannot  maintain  any  action  in  this  country  by  the  comity  of 
mtions  Although  the  English  liw  has  recignisol  Slavery,  it  haa  done 
so  wifhm  ccitain  limits  only,  and  I  deny  that  in  any  case  an  action  haa 


:  ['340] 
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been  held  to  te  maintainable  in  the  municipal  courts  of  tliis  country, 
founded  upon  a  right  arising  out  of  Slavery. 

"Wiien  they  got  out  of  the  territory  whore  they  became  Slaves  to  the 
plaintiff,  and  out  of  his  power  and  control,  they  were,  by  the  general 
Law  of  Nature,  made  free,  unless  they  were  Slaves  by  the  particular 
law  of  the  place  where  the  defendant  received  them.  They  were  not 
Slaves  by  the  law  whioh  prevailed  on  board  the  British  ship  of  war.  I 
am  therefore  of  opinion,  that  the  defendants  are  entitlecl  to  the  judgmeat 
of  the  Coart." 

OCOXI.  This  doctrine,  it  is  right  to  say,  however  agreeable  to  the 
genius,  is  not  peenliar  to  the  free  constitution  of  Great  Britain. 
rs^ilTi  *"'-'^  ''^^  ^^^^  1738,  this  generous  maxim  of  French  Jurispru- 
L  J  dence  was  put  to  its  severest  test  in  the  ease  of  "Jean  Boraaut," 
a  "  Negre  Creole,"  which  will  be  found  reported  in  the  thirteenth  volume 
of  the  "  Causes  CSlebrea,"  the  substance  of  whioh  was  aa  follows ;— When 
France  became  possessed  of  colonies  in  the  West  Indies,  she  shared  the 
gailt  of  Christian  Europe  in  permitting  Slavery  in  her  colonies.  The 
first  edict  by  which  it  was  authorised  was  issued  in  1615,  but,  never- 
theless, till  1716  the  slaves  of  French  colonists  became  free  when  they 
touohed  the  soil  of  France.  A  royal  ordounancc  of  that  date,  the  pro- 
visions of  which  were  osplained  and  confirmed  by  one  issued  in  1738, 
permitted,  under  certain  provisions  ensuring  their  good  treatment  and 
restricting  the  time  of  their  Slavery,  Slaves  from  the  French  colonies  to 
be  brought  by  their  masters  into  France  without  acquiring  tbeir  freedom. 
One  of  the  conditions,  however,  was,  that  the  master  should  duly  register 
at  the  first  port  the  arrival  of  the  Slave,  the  probable  time  of  his  stay, 
&e.,  &c.,  according  to  certain  prescribed  formalities;  in  any  case  where 
these  conditions  had  not  been  literally  and  strictly  fulfilled,  the  ancient 
law  of  France  resumed  its  operation.  There  had  been  some  omission  of 
these  prescribed  formalities  of  registry  in  the  case  of  the  slave  Jean  Bor- 
caut,  who  accordingly  claimed,  and  after  a  trial  before  "1' Audience 
d'Amiraute"  obtained  his  liberty.  In  the  report  of  the  trial  will  be 
found  the  plaidoyers  iat  the  negro,  for  the  crown,  and  for  the  master : 
and  in  the  speech  of  the  advocate  for  the  master  there  is  this  remarkable 
passage : — 

"  On  ne  connoit  point,  il  est  'orai,  cPesclave  en  France,  et  qtiiconque  a 
mis  le  pied  dans  ce  Bot/awne,  est  gratifid  de  la  Itberti. 

"Mais  quelle  est  I'applioation,  ct  quelle  est  la  distinction  da  principe? 
"Leprincipe  est  vrai  dans  le  cos  oil  tout  autre  esclave  gu'un  esolave 
n^gre  arrivera  dans  ce  Royaume. 

"Par  exemple  qi^un  Stranger,  qi^un  ndgociant  frangois  arrive  dans 
_^„  ..-  ce  Rcyawme  avec  des  sauvages  gn'ilprdlendra  S/re  *ses  esclaves; 
L  -I  qit'un  Espagnol,  qu'un  Anglois  «ien«e  en  ce  Royaume  avec  des 
eseldvee  nigres  dipendans  des  colonies  de  sa  natum,  votla  le  caa  dans 
leqael  par  la  loi,  par  le  privilege  de  la  fianehise  de  ce  Royaume,  la 
chaine  deVesclavage  se  hriseia,  et  la  liberti  sera  acquise  a  de  pareils 
eselaves, 

"VoiM  le  cas  dans  lequel  il  f^ut  appliquei  1  art  6  du  Tit.  1.  liv.  1. 
des  Instituts  de  Loysel.     Voila  ie  cas  ou  il  f<mt  diie  avec  M.  de  Ren6 
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Chopinj  que  I'entree  dans  la  ville  da  Paris  assure  le  maintieD,  ct  dovient 
I'aaile  de  la  liberte. 

"  Lvietiara  velnt  saerosanotam  dvilalem  omnihiis  pf<ebere  liberlafis 
atrium,  guoddam  asiUumque  immwiitatis." {z^ 

Another  iastance  may  be  added  of  the  jealousy  with  which  France 
regarded  this  partial  abrogation  of  her  general  law  in  favour  of  liberty. 

In  1758,  "  Franc isque,"  a  negro-slave  bought  by  hia  master  in  Hin- 
doatan,  was  brought  by  him  to  France.  Eranoisque  claimed  his  liberty : 
his  master  contended  that  he  had  carefully  fulfilled  the  formalities  pre- 
scribed by  the  "Code  Noir;"  it  was  answered  that  this  law  only  affected 
Afrioaa  and  American  Slaves,  and  could  not  be  extended  to  the  East 
Indies.  The  Slave  obtained  his  liberty.(a)  The  force  of  these  examples 
is  not  weateaed  by  the  reflection  that  they  are  furnished  by  what  was  at 
the  lime  an  undeniably  despotic  State.  Such  was  the  law  in  favour  of 
liberty,  passed  even  by  an  absolute  monarchy  duriag  what  would  now 
be  designated  the  comparatively  dark  ages. 

CCCXII.  The  same  doctrine  was  maintained  by  Poland  during  the 
period  of  her  existence  as  an  independent  kingdom. 

Wicquefort,(S)  in  that  part  of  his  treatise  on  the  functions  of  ambas- 
sadors, in  which  he  discusses  the  privileges  of  their  residence,  tells  the 
story  of  a  certain  Pole  who,  having  left  his  country  and  gone  into  Mus- 
covy, had  there  sold  *himself  inio  Slavery,  but  afterwards,  being  r^oio-i 
in  Holland,  he  fled  to  the  house  of  the  Polish  Ambassador:  "Les  L  J 
Moseovites  en  firent  tant  de  bruit,  que  lea  estate  de  Hollande,  apr6s  avoir 
fait  oceuper  toutes  les  avenues  de  la  maison,  y  firent  eutrer  quelques  offi- 
ciera  et  soldats  pour  faire  la  recherche  da  fugitif,  lis  n'y  trouvSrenfc 
pcrsonne,  et  cependant  lis  firent  eat  afi'ront  au  ministre  public  du  roy  de 
Pologne.  Le  Polonois  n'estoit  point  eselave  ne  du  Czaar;  et  s'il  I'estoit 
devenu  en  allant  demeurer  en  Mosoovie,  U  recouvra  sa  Mierli  natardle 
en  mettant  le^tid  dans  unpdis,  qui  ne  nourrit  point  ^ enclaves,  et  ml  on 
ne-  devroit  point  s^voir  ce  gite  c'esi  2"^  ^^  servitude  ou  d'esclavage.  Les 
Jtirisconsultes  Frangota  diaent,  q%ie  Vair  de  France  est  si  hon  et  m  i4nin 
que  d4s  qu'un  eselave  enlre  dans  le  Soiaume,  mesme  d  la,  suite  d'lin  am- 
hassadeur,  il  ne  respire  que  Uberi4,  el  la  recouvre  aiissi-tosl." 

COCXIII.  The  last  occasion  upon  which  an  international  question  of 
this  kind  was  raised,  happened  in  1841. 

A  brig  belonging  to  a  subject  of  the  United  States,  called  the  Creole, 
of  Richmond,  in  Virginia,  sailed  on  the  27th  of  October,  1841,  with  a 
cargo  of  merchandise,  and  one  hundred  and  thirty-five  slaves,  from  the 
Hampton  Roads,  for  New  Orleans.  During  the  passage,  the  Slaves  men- 
tioned killed  a  slave-owner,  who  resisted  their  attempt  to  free  themselves, 
wounded  the  captain,  and  compelled  the  rest  of  the  crew  to  take  the  ves- 
sel into  the  port  of  Nassau,  in  New  Providence  Island,  in  possession  of 
the  British  Crown.  On  their  arrival,  the  American  Consul  requested 
that  a  guard  might  be  placed  to  prevent  the  escape  of  persons  charged 
with  a  piratical  act :  the  request  was  acceded  to.     An  investigation  was 

(e)  Causes  Celfebres,  torn.  siii.  p.  562. 

la]  Denisart,  Dficisiojia  Noiivelles,  torn.  iii.  p.  406,  tit.  HJgre,  n.  45, 

(ij  Ambassadeur  et  ses  Fonttions,  par  M.  de  'Wioquefort,  1.  i.  p.  418. 
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made  into  the  oiroumatances  by  two  Britisi  magistrates,  the  result  of 
whiah  was,  that  nineteen  persons  were  imprisnned  as  being  connected 
with  the  murder,  the  remainder  heing  allowed  to  stay  or  depart  as  they 
pleased.  The  British  authorities  further  refused  to  deliver  up  the  nine- 
teen until  they  should  have  received  in&trnctiona  to  that  effect  from 
England, 

The  claim  of  the  G-ovcrnment  of  the  N.  A.  United  States,  that  the 


r*'{44.T  <^''^™'^  persojis,  as  the  slaves  were  called,  ^should  Ijo  icbiuicu 
<-  -1  to  their  master,  was  not  acceded  to  on  the  part  of  the  British 
G-overament.(c)  It  would  only  have  been  necessazy  to  cite,  in  answer 
to  such  demands,  the  language  of  Mr.  Justice  Story  :  "  So  the  slate  of 
Slavery  icill  not  he  recognised  in  any  eouniry  whose  institutions  and 
policy  prohibit  SIaveiy"(d) 

Bodinus,  in  his  first  book,  "Be  KepabHca,"{e)  testifies  that  such  had 
been  from  early  times  the  law  and  custom  of  France.  He  Ulustrates  it 
by  tw      X  n  1.1  Th    fir  t  w     th     ase  of  a  Spanish  Ambassador  who 

b  ught  w  tb  h  m  SI  n  h  t  o.  The  Slave,  ia  spite  of  all  re- 
in t  Iradndbf  Ih  freedom  on  entering  the  French 
dmn  Ithsnl  tn  Spanish  merchant,  happeniug  to 
tuh  tT  In  nh  wyt  G-  with  a  domestic  Slave  among  his 
nf  wh  h  p  nt  U  t  servo  persuasit  ut  ad  libertatum 
p  ai  t ,  th  m  h  nt  mpl  n  d  that  he  had  bona  fide  purchased 
the  slave,  that  he  was  not  bound  by  the  law  of  France,  that  he  was  not 
resident  there,  but  happened  only  to  touch  at  a  French  port  on  his  pas- 
sage to  Genoa,  and  that  at  least  he  ought  to  be  remunerated  for  the  pur- 
chase-money of  the  slave  ;  but  he  found  that  his  remonstrance  was  fruit- 
less, and  made  a  private  bargain  with  his  slave  for  the  continuance  of 
his  services. 

OCCXIT.  On  the  whole,  it  seems  not  unreasonable  to  hope,  that  be- 
fore many  more  years  have  elapsed,  both  Municipal  and  International 
Law  will  be  brought  into  harmony  with  the  Law  of  Ifatuve ;  and  that,  to 
the  question  of  the  abolition  both  of  Slavery  and  the  Slave  Trade,  the 
emphatic  language  of  Grotius  may  be  applicable — "humano  generi 
placmt."{/) 


[*345]  *OHAPTEE    XVIIL 

EIGHT   OP  JURISDICTION   OV: 

CCC5V.  We  have  now  to  consider  the  right  incident  to  a  State  of 
absolute  and  uncontrolled  power  of  jurisdiction  over  all  Persona,  and 

(e)  See  pamplilet  on  the  case  of  The  Creole,  already  referred  to,  and  oplaion  of 
the  Law  Lorcis  ia  the  House  of  Lords,  February,  1842. 

(d)  Story's  Conflict  of  Laws,  p.  91.  See  also  Mr.  Wheaton'a  Treatise  on  lutec- 
natiooal  Law,  vol.  i.  p.  146,  esoeption  2. 

le)  L.  i,  deBep.  p.  41,    Bod.  tie  Eep.  llberi  sei:  PariE,  1686. 

(/)  ^-  "■  •>■  ^-  2,  1- 


>v  Google 


KXOET  OP  JUEI8DICTI0K  OVER  PERSON 


261 


■    [*3^ 


over  all  Things,  within,  hor  territorial  limits,  and,  as  will  be  seen  ia  cer- 
tain specific  cases,  without  item. 

OGCXVI.  first,  as  to  the  Kight  of  Territorial  Jurisdiction  over  Per- 
sons :  they  are  either 

1.  Subjects,  or 

2.  I'oreigners  oommorant  in  the  land. 

COCXVII.  1.  With  regard  to  the  jurisdiction  and  authority  of  States 
over  their  own  proper  sabjeets,  no  ctoubt  can  bo  raised ;  uuder  tiie  term 
subject  may  be  included  both  native  and  naturalized  citiaens.  With  re- 
spect to  native  citizenB,  the  right  of  which  we  are  speaking  is  maiiifoatly 
essential  to  the  independence  of  the  State.  "  SaaS  (Grotius  observes) 
ex  quo  oiviles  societates  institatte  sunt,  oertum  est  roBtoribiis  cujuaquo 
speciale  quoddam  in  sows  jas  qu£esitnm."(a) 

The  nalive  citizens  of  a  State  are  those  born  within  its  dominions,  (i^ 
even  includiag,  according  to  the  law  of  England,(c^  the  children  of  alien 
friends.  So  are  all  those  bom  on  board  the  ships  of  the  navy,  or  within 
the  lines  of  the  ''army,  or  in  the  house  of  the  Ambassador,  c 
of  tlie  Sovereign,^*?)  if  he  should  happen  to  be  sojourning  in 
foreign  count  17. 

Eveiy  btate  has  an  undoubted  claim  upon  the  services  of  all  its  citi- 
zens Eveiy  State  has,  strictly  speaking,  a  right  of  prohibiting  their 
egress  from  their  own  eountry,(e)  a  right  still  exercised  by  some  of  the 
{.untmontal  powers  of  Europe.  These  rights  are  subject  to  no  control  or 
diiection^  as  to  their  exercise  from  any  foreign  State. 

CGCXVIII.  Every  State  has  a  right  of  recalling  (Jus  avocandi")  its 
citizens  from  foreign  countrie3,(/)  especially  for  the  purpose  of  perform- 
ing military  services  to  their  own  country.  Great  difficulty,  however, 
necessarily  arises  in  the  enforcement  of  this  right.  J^Jo  foreign  nation  is 
bound  to  publish  much  less  enforce  such  a  decree  of  revocation  No 
foreig    St-ate     n  1  g  Uy  b  d  d  f      th    p    p  f  f      bly  txk    g 

away    ul  j    t        mm        t  th  Th    h  gh  h  w  t      b 

ject  t    th    J       1   t   n    f      y  '^t  t         d       £     t       th     f 
wheth     th    St  ki       t  11  d      bj    t  h  f      th  m   n 

the  v       I      f    th         t  t  w  th    n  th    h  gh  ?     Th      1      t    n 

answ      d       th      ffi  in  t       ly  G      t  B   t  d       th  1 

IJnited  b    t        f  \    th  Am  h      !  d  t  y 

be  lam  nted  q         1    b  tw        th    tw        t        (^) 

(«)  L  8  [  J  C      h         1       p 

(c)  Stephen's  (Blackatone's)  Commentariea,  vol.  ii.  p.  4. 

Cal'in'a  case,  7  Coke's  Keports,  IB  a, 

id)  Tide  post. 

[ej  "  Solet  hie  illud  quieri,  an  oivibus  da  civitate  abaeedere  liceat,  vi 
petcatJt.  Seimus  populoa  esse  ubi  id  nou  lloeat,  nt  apud  Moschos :  1 
talibiis  pactis  iniri  posse  sooietatem  eivilem,  et  mores  vlia  pticti  ai;cip 


!y  th 


1.  i 


r.  24. 


Wlieaton,  EMm.  torn.  i.  p.  135, 
(/)  Gunlher,  vol.  ii.  p.  309. 
Beffters,  a,  59. 
(g)  See  correspondence  between  Mr.  'V 

Yide  post  aa  to  jnnadiotioD  over  ships  of  war,  and  merchant  vessels  ir 
bsfbonrs. 


;r  and  Lord  Ashburton.    Wieaton's 
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r*qi7i  CCCXIS.  2,  It  has  been  said  that  these  rules  of  Iaw(/i)  *are 
1-  -I  applicable  to  wUuralized  as  well  as  native  citizens.  But  there 
is  a  class  which  cannot  be,  strictly  speaking,  included  under  either  of 
these  denominations,  namely,  the  class  of  those  who  have  ceased  to  reside 
in  tlioir  na,tive  country,  and  have  taken  up  a  permanent  abode  {^domid- 
liv/in  sine  animo  revertendt)  in  anDther.(*)  These  are  domiciled  inhabi- 
tants J  they  have  not  put  oo  a  new,  citizenship  through  some  formal  mode 
enjoined  by  the  law  of  the  new  country.  They  are  de  facto  though  not 
dejure  citizens  of  the  country  of  their  domicil.{^) 

CGGXX.  It  was  a  great  maxim  of  the  constitutional  poliey  of  ancient 
Rome  not  to  allow  her  citizenship  to  be  shared  with  that  of  any  other 
Stat«.(^  A  different  custom  prevailed  in  Greece  and  in  other  States ; 
but  the  Roman  citizeo  who  accepted  anotlier  citizenship  became  ij)m 
facto  disfranchised  of  his  former  rights. 

CCOXXI.  It  is  sometimes  said  that  a  different  rule  prevails  in  modern 
times,  and  that  a  man  can  be  at  one  and  the  same  time  the  citizen  of  two 
State8.(m)  In  truth,  however,  this  must  depend  upon  the  civil  poliey 
and  domestic  regulations  of  each  State.  But  it  is  true,  as  a  general  pro- 
position, that  a  man  can  have  only  one  allegiance.[n^  The  State  may, 
_,„.--.  as  *Kussia  has  done,  forbid  her  subjects  to  be  domioiled  else- 
L  J  where,  or  may  permit  it  as  England  has  done;  but  in  either 
case,  if  a  collisioa  between  the  two  allegiances^  so  to  speak,  should  arise, 
the  latter  would  be  obliged  to  yield  to  the  former.  For  'n  t  n  'f  h 
two  countries  were  at  war,  the  citizen  who  was  taken  in  a  m  n  b  1  IE 
of  the  country  of  his  naturalization  against  the  count  y  f  h  1  th 
would,  strictly  speaking,  be  guilty  of  treason.  In  these  t  m  i  b  biy 
most  States  would  take  into  consideration  the  length  f  m  d  nj, 
which  the  new  domicil  had  been  acquired,  whether  offen  s  g  u  t  th 
original  State  were  to  be  punished,  or  her  protection  in\oki.d  by  h 
long  absent  citizen. 

CCCXXII.  All  strangers  commora/iit  la.  a  land,  owe  obedience,    as 


ColqnlioUQ'E  CJTJl  Law,  a.  393.  vol.  i.  p.  3H.,  ib.  a.  389.  p.  313. 
GviQther,  vol.  ii.  p.  261. 

(i)  Vide  post,  chapters  on  Domicil,  under  Comity. 
Vattel,  I.  i.  e.  six.  a.  211,  &o. 

(k)  See  a  later  part  of  tliis  wori  on  Comity,  for  further  remarks  on  Domicil. 
(i)  Vide  Cicor.  Oral,  pro  Balbo,  passim,  especially  a.  13.     See  Zonclie'a  remarks 
thereupon,  p.  2.  s.  ii.  xiii.  De  Jure  Feciali. 

fm)  Heffters  (s.  B9.)   maintains  this  grannd  in  oppositian  to  Zoiithe,  cited 

GQnther,  vol.  ii.  p.  32G.  Einbeimiscben, 

(n)  The  law  is  laid  down  with  great  perspicnitj  bj  Zouche.  Speaking  of  a  de- 
cision of  the  French  tribunals  on  a  question  of  Domicil,  and  vtcdicatiog  it  from 
the  charge  of  private  partiality,  he  aoya  ;  "  FortaBsis  vero  id  reapexerunt,  qood 
qnamTiB  incolataa  et  Domi/Alisim  in  eiterno  regno  siifficiant  ad  constitnendnm  ali- 
quem  sabdUvmjwisdicUoni  el pitesiandis  mwienbua  obnoxium  nan  tamen  sit  aatis  ad 
eonatituendum  Civem,  a%eozam  pritiilej/iorum  dailiam  sitparticepB  qnajin  regno  nrila 
competnnt  nisi  apecialis  allectio  supervenerit." — De  Judlcio  inter  GeuteE,  pars.  H- 
s.  ii.  14. 
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sutijeots  for  the  time  beiog  {subdili  lemporamei),  to  the  laws  of  it.(o) 
The  limitation  sometimes  incident  to  this  proposition  will  be  stated  in  a 
fiubseqitent  seotion,  in  which  the  right  of  proteeling  subjects  in  a  foreign 
land  is  discussed. 

GCCXXITI.  Nhturalked  foreigners  are  in  a  very  different  position 
from  merely  comniorant  strangers,  (jj)  It  has  been  the  policy  of  wise 
States,  it  was  especially  the  policy  of  Eome,  to  open  wide  the  door  for 
lh9  reception  and  naturalisation  of  foreigners,  (g) 

''Naturalisation  is  usually  called  a  change  of  nationality,  r^oin-i 
The  naturalised  person  is  supposed,  for  the  purposes  of  pro-  <-  -I 
teotioa  and  allegiance  at  least,  to  bo  incorporated  with  the  naturalising 
country. 

Tills  proposition  is,  generally  speaking,  sound;  but  it  mustiadmit  of 
ODe  qualification  similar  to  that  already  mentioned  with  respect  to  the 
domiciled  subject,  if  the  naturalised  person  should  have  been  the  original 
subject  of  a  country  whicli  did  not  allow  him  to  shake  off  his  allegiance 
{exuer«  ;patriam).  la  this  event,  if  he  should  find  himself  placed  iu  a 
situation — the  breaking  out  of  war,  for  instance — in  which  his  duties  to 
the  country  of  his  birth  and  of  his  adoption  are  at  variance,  the  former 
country  would  not  regard  him  as  a  lawful  enemy,  but  as  a  rebel ;  nor 
could  they-us  avocandi  already  spoken  of  be  legally  denied  to  her  by  the 
adopting  or  naturalising  country,  thoagU  the  enforcement  of  the  right 
could  not  be  claimed.  Banishment  itself  does  not  destroy  the  original 
tie  of  allegiance. 

The  Letter  of  Sir  L.  Jenkins,  from  Nimeguen,  to  Sir  William  Tem- 
ple, at  the  Hague,  contains  the  opinion  of  a  most  careful,  learned,  and 
practical  jurist  upon  tkis  question. 
"  My  Lord, 

"  To  the  question  you  were  pleased  to  send  me,  about  the  three 
Scotchmen,  and  the  objection  of  the  States  to  your  memorial,  that  after 
a  sentence  of  banishment,  the  allegiance  of  a  subject  is  extinguished;  I 
have  this  with  submission  to  offer,  that  there  are  several  things  in  the 
Practice  of  Nations  (which  is  the  law  in  the  queationj  that  make  it  im- 
possible for  subjects,  in  my  poor  opinion,  to  renounce  or  divest  themselves 
of  the  allegiance  they  were  born  under. 

"  For  instance,  no  subject  of  our  master's  [we'll  put  the  case  at  home) 
can  by  the  Law  go  out  of  his  dominions  without  his  leave ;  nor  is  this 

(o)  The  Law  is  again  Terj  cl earl j  and  correctly  stated  by  Zoiiche.  "  Qnod 
quamyis  Incolatus  et  Doraicilium  in  eitemo  regno  safficiunt  ad  coast ituendum 
aliquem  subditum  Jurisdictioni  et  prsestanais  maneribns  obaosinm,  non  tamea  sit 
satis  ad  oonetitoendum  civem,  ut  eornm  privilegiorum  oivilimn  sit  particeps  qnse 
in  ragao  natis  competaut,  nisi  specialia  alleotb  Bupervoiierit." — De  Jur.  Fee.  p.  3, 

f^)  Gflnther,  vol.  ii.  pp.  268.  311.  n.  e. 

(5)  "  niud  vero  sine  uJia  dnbitatione  maiimi  nostrum  fundavit  imperium,  et 
populi  Romani  nomen  aiijit,  qaod  prineipeB  ille,  creator  hujus  urbis,  Romulus 
fosdere  Sabino  doeuit,  etiara  hostibtis  recipiendis  aiigcri  hanc  rerapublkam  opor- 
tare ;  oujub  auctoritate  et  eiemplo  nunquam  eat  intetiuissa  a  majoribus  nostris 
largitio  et  commnnicatio  civitatis." — Cic.  pro.  L.  Corn.  Balbo.  "  Mal&  qui  pero- 
grinoa  urbibuB  uti  prohibent,  eosque  esi«rminant,  ut  Pcnnua  apud  patrea  nostroa, 
Papiua  nuper." — De  Off,  1,  Ui.  c.  li. 
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leave,  whether  it  be  expressed  or  by  implication  (as  in  the  ease  of  mer- 
chants and  sea-faring  menj,  granted,  but  there  ia  a  time  always  supposed 
for  his  return  ■  I  mean,  when  the  king  had  need  of  his  service ;  and  ia 
the  t         y  man  of  quality  it  ia  always  prefixed.     Besides  there  is 

no  d  ubt  n  1  w  e  it  is  a  frequent  practice  in  England,  France,  &c,, 
to  c  II  b  k  th  s  ijectfl  from  foreign  services  and  residences  within  a 
tjm  p  fix  d  a  d  that  upon  pain  of  death ;  in  which  case,  if  they  return 
not  til  p  n  w  11  executed  upon  them,  (provided  they  lie  not  under 
r*^im  ^^  ^^  ^  uent,)  if  they  afterwards  fall  *into  the  hands  of  their 
L  J  master :  and  I  think  the  Court  of  Constable  and  Marshal  in 
England  would  bo  the  proper  judicature  in  such  a  ease. 

"2.  Though  my  Prince  should  give  his  leave  to  settle  myself  for  in- 
stance, in  Sweden,  and  that  I  should  purchase  and  have  land  given  me 
in  Sweden,  upon  condition,  and  by  the  tenure  of  following  tho  King  in 
his  wars;  if  my  king  should  afterwards  have  a  war  with  Sweden,  that 
king  cannot  command  me  to  follow  hjm  against  my  natural  and  original 
master.  The  reason  of  it  is,  he  cannot  command  me  to  ospose  myself 
more  than  his  own  natural-born  subjects  do ;  which  yet  would  be  my 
case,  if  I  should  appear  with  him  in  the  field  against  my  Natural  Liege 
Lord  J  into  whose  hands,  if  I  should  happen  to  fall  alive,  he  would  have 
a  right  to  punish  me  as  a  traitor  and  a  rebel,  and  put  me  to  the  torture 
and  ignominy  of  his  laws  at  home,  which  he  cannot  pretend  to  do  when 
he  takes  those  that  are  not  his  born  subjects,  nor  inflict  anything  upon 
them  but  what  is  agreeable  to  the  permissions  of  war. 

"  3.  Nay,  which  is  more,  ia  the  ease  of  Keprisals,  if  I  live  in  Sweden, 
a  Burgher,  Officer,  or  what  you  please,  and  a  Dane,  for  instance,  hath 
Letters  of  Reprisals  against  the  English  nation,  if  my  goods  fall  into  the 
Dane's  hands,  they  are  lawful  prize,  though  I  bo  never  so  much  habit- 
uated in  Sweden ;  unless  it  proves,  that  I  am  so  transplanted  thither 
cum  paiinis,  that  I  have  neither  goods  nor  expect  them  in  England,  and 
have  resolved  never  to  return  thither;  which  is  an  exception  that  some 
learned  men  allow  of,  but  not  all :  these  things  show  that  the  quality  of 
a  natural-born  subject  is  tied  with  auch  indissoluble  bonds  upon  every 
man,  that  he  cannot  untie  all  by  any  means, 

"lam,  &o. 

"L.  JENKIN8."()') 

CCCSXIV.  A  change(s)  of  nationality  is  effected  by  the  operation  of 
the  law  upon  the  acts  of  the  individual.  The  wife  by  her  marriage  ac- 
quires the  nationality  of  her  husband :  the  naturalisation  of  the  husband 
carries  with  it,  ipso  facto,  that  of  the  wife.  "  C'est  la  consequence  du 
lien  intime  qui  unit  les  epoux,  consaore  par  toutes  les  legislations,  et 
passe  aiusi  en  principe  du  droit  inter national.'Vf^ 

M  Life  of  Jenkins,  vol.  ii.  p.  713. 

(s)  Vide  post,  chapters  on  DoMiciT.  nndcr  Oomity. 

Pfelii,  1.  i.  t.  i.  s.  2.  My  obligations  to  tliis  work  are  very  great,  though  in  the 
present  instance  there  is  a  departure  from  tho  diTision  of  tbo  subject  adopted  by 
its  erudite  anthor  ;  of  whose  untimely  death,  during  the  progress  of  this  work,  I 
have  heard  with  sincere  regret. 

(t)  F«lis,  ib.  a.  40. 
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•Upon  the  same  prinoiple,  the  naturalisation  of  the  father  |-i;oc]-| 
carries  with  it  that  of  his  minor  children ;  and  M.  Fselis  is  of  L  J 
opinion  that  the  naturalisation  of  a  widow  has  the  same  effect  upon  her 
minor  children. fwj  It  is  clear  that  in  neither  case  are  children,  majors 
by  the  law  of  the  land  of  iheir  birth,  affected  by  the  act  of  their  parents. 

CCOXXT.  A  collective  naturalisation  of  all  the  inhabitants  is  effected 
whea  a  country  or  province  becomes  incorporated  in  another  country  by 
conquest,  cession,  or  free  gift.(«i)  Under  the  old  law  of  France,  the 
Dutch  and  Swiss  and  other  nations  had,  by  virtue  of  Treaties,  the  rights 
of  natives  HndigenatHi ;)  and  by  the  Bourbon  Family  Compact  of 
1761,  a  similar  privilege  was  conceded  to  Spanish  subjeels. 

GCCXXVI.  The  laws  of  France  since  1790  have  contained  a  variety 
of  provisions  upon  the  means  of  acquiring  and  losing  naturalisation,  fa;^ 

By  the  law  now  in  force,  a  Frenchman  loses  hia  native  character  hj 
naturalisation,  or  by  accepting  office  ■without  the  permission  of  the  State, 
in  a  foreign  country,  or  by  so  establishing  himself  abroad  as  to  evidence 
an  intention  of  never  returning  to  his  country  He  may  however  tt 
any  t  me  recover  h  s  nat  ve  cl  araetet  by  reno  n  ng  h  s  f  e  gn  offi 
and  dom  c  1  and  mak  ng  d  e  a^  pi  cat  on  to  the  State  (^) 

*In  the  Austr  an  dom  n  ons  the  stranger  aoqu  res  r  ghts  of  ^ 
oit  zensh  p  by  being  employed  as  a  publ  o  funot  onaiy      T' 
super  or  adm  n  strat  ve  antho  t  s  h  ve  the  power  of  conf  r  ug  1 
r  ght?  upon  an  nd  v  I  al  who  has  been  frev  o    ly  author  sed  af 
years    res  Jence   w  th  q  the   cmp  re    to    exere   cap!        n 
a  Im  ■«  on  nt    the  m  bttry  se  v    e  doe    not  br  ng  w  th   t  nat      1   i 
Em  g  at  on    s  not  pe  m  tted  v  thout  tlio    on  ent  of  the  [  ro[ 


[35] 


ties,  but  the 

emigrant  whi  b 

empire  stne  ai 

nmo  revLrte>id%, 

The  wite  of  i 

Q  Auitrian  citiz 

In    Piussia 

the   stranger 

nomination  to 

a  public  office 

bta  no  I 


,  1    h 


1    t   th 


administrative  authouties  are  1 
satishea  them  as  to  his  good 
tain  exceptions  are  made  wi 
state  belonging  to  the  G-erma 
incapable  of  deposing  of  tl  u 
apphta  to  the  emigrant  The 
ship  by  hei  mair  age  (  ) 

(i )  Prehi  1  1  t  1  s  41 

M  PbUi  1  1  t  1  9  2 

[y)  Code  Civil  1  i  t  i   e  u 
qi  alitS  de  Traiijaia  Be  perdra  —     J 
3   Par  1  aoceptatiott  non  aatons6 
nn  gonvernement  Stranger ;  3.  B 
Bane  eepcit  de  retour. 

"  Les  fitablissemana  de  comm 
ajant  €t£  fails  saas  espric  de  ret 

18.  "Lb  Frangais  qui  aura  p 
a  France 


veut  a'y  fixer,  et  qu'il  r< 
(i)  Fffilix,  1.  i.  t.  i.  s.  2. 

Adqubt,  1864.— 18 
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In  Bavaria,  by  the  law  of  1818j  the  jure  indigenatHs  are  acquired  in 
three  ways  : — 

1.  By  the  marriage  of  a  foreign  ■womao  wilh  a  native. 

2.  By  a  domicil  talren  up  by  a  stranger  in  the  kingiiom,  who  at  the 
same  time  giyes  proof  of  his  freedom  from  personal  subjection  to  any 
foreign  state. 

3.  By  royal  decree. 

The  Bavarian  citizenship  is  also  lost  in  three  ways : — 

1.  By  the  acquisition,  without  the  special  permission  of  tho  king,  of 
^We  indigenatUs  in  another  kingdom, 

2.  By  emigration. 

rs^f.'n       *3.  By  the  marriage  of  a  Bavarian  woman  with  a  stranger. 
L         J      In  the  kingdom  of  Wurtemberg,  a  stianf^ei  must  belong  to  a 
comrnvne  indtq  hplhbm         It 

public  funot  Th       t        h  p       I    t  by    m  g    t  Ih        d  by 

theOovernm    t       by  th  pt  f    pH      ffi  tl      St  t 

GCOXXTII   I    th   K   gl        f  th    N  th   1     1     h   p  w       f 
ferring  Nat  ral     t  ts      th  th         w    by  th    0th       i  lOth      t  1 

of  the  Fund  t  IL  w    f  181'i 

CCOXSVIII    IB  Ntlt  fftdhytkfe  th 

of  allegianc    t    th     Emp  b  t       t      1     d    t      f,       m         t       y 

time,  renoun     th  tit  dttth  ty 

In  the  r    t  1  ^It  t       f  N    th  A  th  1 1  1  t 

Congress  thpwt        tblh  fraBlfNtlt        {) 

and  it  has  b        1   U  by  th    t   1       1     f  th    h  ^t    t       th     ty        th  t 
country,  that  thpw  tdCg  1  dtbtt 

canuot  be  e  1  by      Y  f  th    T  1      1  St  t 

CCCXXIX    ICtBt        til  y  tpdNtlt 

could  only  bfftdfey         AtfPlmtBtby  t 

Btat  t  (E)  th  t  d  f  tl     P  IS      eta   es  of 

Sta  p  m  m  g 

theUKgmd  g  dm 

eer  fi  H  g 

[*354]         "  '^ 


( 

1 

3  Dallas  Rep.  370. 

3  Washington  Circuit  Rep.  313. 

2  Wheaton'B  Rep.  269. 

5  Wheaton's  Rep.  49. 

2  Kent,  fi3. 

(5)  1  &  8  Vict.  0.  Ixvi.  "An  act  t 
ing  12  &  13  W.  III.  c.  ii.,  1  G.  I.  s. 
may  be  incoasistent  with  this  AcL 
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or  personal  estate  ;  that  aB  alien  friend  may  hold  every  spccica  of  per- 
aoual  property,  except  what  ai-e  known  to  English  Law  as  Chattels  Real ; 
and  that  every  subject  of  a  friendly  state,  who  may  reside  in  any  part 
of  the  United  Kingdom,  may  hold  lands  and  tenements  for  the  purposes 
of  residence  or  trade  for  the  space  of  twenty-oae  years,  in  the  same 
manner  as  a  natural-born  subject.  This  statute  docs  not  affect  any  rights 
of  aliens  existing  previously  to  it,  and  confers  on  all  persons  naturalised 
before  it  passed,  who  have  resided  five  successive  years  in  the  United 
Kingdom,  the  same  privileges  as  aliens  who  have  availed  themselves  of 
its  provisions. 

OCCXXX.  A  great  difficulty  has  arisen  with  respect  to  the  legal 
siaftts  of  liberated  Africans,  who  reside  and  trade  and  acquire  property 
in  the  British  territory  at  Sierra  Leone ;  but  who,  not  being  naturalised 
subjects,  frequently  commit  with  impunity  the  offence  of  buying  and 
selling  slaves  without  the  boundary  of  the  territory.  An  ordinance 
passed  the  legislature  of  Sierra  Leone  (June  8,  1852)  ''to  secure  and 
confer  upon  liberated  Africans  the  civil  and  political  rights  of  natural- 
born  British  subjects ;"  but  it  was  disallowed  by  the  crowii  of  England, 
as  it  would  appear,  upon  the  ground  that  by  the  instrumentality  of 
Treaties  more  amply  worded  with  the  African  chiefs,  the  provisions  of 
the  Btat.  6  &  7  Victoria,  c.  98,  might  be  made  applicable  to  liberated 
Africans,  though  not  British  subjects,  within  the  Qneen's  territories.(c) 

*GCCXXXI.  The  RigU  of^  Juri»diction,{d)  Civil  and  Orimi-  j-^ggg.. 
na],  over  all  Persons  and  Things  within  tbe  territorial  limits,  L  -■ 
which  is  incident  to  a  State  relatively  to  its  own  subjects  and  (heir  pro- 
perty, extends  also,  as  a  general  rule,  to  fm-eignen  eommorant  in  the 
land.  This  subject  has  been  already  touched  upon  under  the  title  of 
"  Right  to  Self-PTeservadon,"  and  will  bo  agaiu  considered  in  the  chap- 
ter on  "  Extradition." 

CCCXXXII.  With  respect  to  the  administration  of  Criminal  Law,  it 
must  be  remembered  that  every  individual,  on  entering  a  foreign  terri- 
tory, binds  himself  by  a  tacit  contract  to  obey  the  laws  enacted  in  it  for 
the  maintenance  of  the  good  order  and  tranquillity  of  the  realm,(e)  and 


Id)  "  AdgubBmationempopulimoraliternecessariumeBt,  ut  qui  ei  yel  adtempna 
Be  admisceut,  quod  fit  intrando  territorlum,  ii  conformes  se  reddaat  ejus  popuU 
iuatituU3."^Grotine,  1.  ii.  c.  ii.  e.  v,  p.  191. 

"  Pro  aubjectia  imperii  habendi  aunt  omnea  qui  intra  t«rmipoe  (guadem  reperi- 
unter,  sive  in  perpetuum  sive  iu  temps  commorantar." — Huberus  de  Conflictu 
Legnm,  1.  i.  t.  iv.  a.  ii. 

"  In  regard  to  foreigners  resideat  io  a  country,  although  some  juriata  denj  the 
right  of  a  nation  generally  to  legialate  for  tbein,  it  would  seem  clear  upon  general 
principlea  that  Buoh  a  right  did.  exiat." — Stofj,  Conflict  of  Laws,  a.  541. 

Wheaton,  E14m.  t.  i.  p.  2.  c.  ii.pp.  137-8. 

See  Correspondence  between  some  of  the  Continental  Powers  ana  Great  Britain 
respecting  the  Foreign  Refugees  in  London,  preaented  to  both  Ilouaea  of  Parlia- 
ment by  command  of  Her  Majeaty,  1852. 

De  delictis  Petegrinorum,  eaque  puniondl  ratione  (Diss.  Jurid.  Inaug.) :  Homan, 
Groning.  1823,  p.  33,  ka. 

[e)  "  Quare  etiamsi  peregriuus  eum  cive  paciacatUT,  teoebitur  illis  logibus,  quia 
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nifestly  not  only  the  rigiit,  but  tlie  duty  of  a  State  to  protect 
*the  order  and  safety  of  the  society  entrusted  to  its  charge, 
equally  against  the  offences  of  the  foreigner  as  of  the  native. (/) 
This  proposition,  it  ghonld  be  observed,  must  not  be  confounded  with 
another,  namely,  the  alleged  right  or  duty  of  a  State  to  punish  a  citizen 
for  an  offence  committed  without  its  territory, — this  is  a  proposition  of 
Municipal,  the  other  is  one  of  International  Law.  The  strict  rule  of 
Public  Law  undoubtedly  is,  that  a  State  can  only  punish  for  offences 
committed  within  the  limits  of  its  territory  :  this  is,  at  least,  the  natural 
and  regular  consequence  of  the  territorial  principle. 

Nevertheless  it  is  a  pretty  general  maxim  of  European  Law,  that 
offences  committed  against  their  owQ  country,  by  citizens  in  a  foreign 
country,  are  punishable  by  their  own  country  when  they  return  within 
its  confines.  It  ia,  however,  clearly  within  the  cmnpetence  of  the  State, 
witbia  whose  territories  the  offence  has  been  committed,  to  punish  the 
offender,  and  especially  if  the  offence  has  not  been  of  a  puiUc  character 
against  the  foreign  State,  but  of  a  private  character  against  a  brother 
citizen  of  the  offender.  But  in  cases  of  a  public  character,  a  double 
offence  is  committed ;  one  against  the  State  of  which  the  offender  is  a 
subject,  another  against  the  general  law  of  the  land  within  whieh  the 
offence  is  devised  and  perpetrated.  There  is  a  maieficiorum  conoursus. 
j-^„p..,-.  Whether  *the  State  of  the  offender  will  punish  him  after  he  had 
L  -I  been  punished  by  the  State  within  whose  limits  he  committed 
the  offence,  is,  as  indeed  the  whole  question  is,  a  matter  of  Public  rather 
than  of  International  Law.{^) 

The  Prench  Law,  as  a  general  maxim,  holds  that  penal  jiistica  ia  eon- 
fined  within  territorial  limits,  but  with  the  following  exceptions  :(A} — I. 

qui  in  loco  aliqao  contrahit,  tauquam  sabditm  tefnporarmslegihns  loci  subjecitur." — 


"  Quia  oelionis  peregrinorum  qaamdiu  in  alieno  tercito 
morantur,  subjacent  legibua  loci  in  quo  sunt,  si  peregrini  in 
qnunt  juita  leges  loci  punieodi  sunt." — Wolff,  Jue  Geot.  s.  aui. 

Vattel,  1.  c.  8,  101. 

Eocco,  Deir  Uso  delle  Leggi  delle  Duo  Sicilie,  p.  IGl. 

Macteus,  s.  99. 

Klabsr,  3.  G2. 

Mass6,  Le  Droit  commerc,  &c,;  Devoir  flea  Strangers,  t.  ii.  p.  53,  Ac. 

(/}  Martens,  s.  97. 

Tittman.Die  SirafrechtepflegeiiiVolkerretlitliolierSfictsioIit,  II  (Dresden,  1817). 

Feuerbacl],  Lehcliuch,  31. 

Portalis :  "  Cbaque  Stat  a.  le  dcoit  de  yeillw  i  sa  conservation,  et  c'est  dans  ce 
droit  que  i&side  la  Bouverainetfi.  Or  comment  un  6tat  ponrtailil  se  ocnservec  et 
maiatenir,  e'il  existait  dans  sonsein  des  hommes,  qui  pnBsent  impnn^ment  eufrein- 
dre  sa  police  et  tronbler  sa  tranquillity.  Le  pouvoir  soaverain  ne  pouvrait  rern- 
plir  la  fin,  pour  laquelle  il  est  6tB,Wi,  si  des  hommes  strangers  ou  nationaux  Staient 
iadfipendanta  de  ce  pouToir,  II  ne  pent  etre  limit*,  ni  quant  aus  chosea,  ni  quant 
aux  personnel,  n  n'est  rien  s'il  n'est  tout.  La  qualil^  d'^tranger  ne  sanrait  gtre 
une  esception  l^time  pour  celui,  qui  s'en  prSvant  oontce  la  puissance  publique, 
qui  rSgit  le  paja  dans  leqnel  il  reside.  Habiter  le  territoire,  c'est  ee  eoumettre  i 
la  sonrerainetfi." — Code  Civ.:  snivi  de  I'expoE^  dea  Motife,  t.  iL  p.  12. 

(jf)  H.  A.  M.¥aa  Aaoii  Van  Wijok,  De  deliotis  astraRegnitercitorium  admieaia. 
Of.  prffisert.  cap.  i.  s.  4.,  cap.  ii.  a.  3.,  cap.  iii.  s.  3.  (Utrecht,  1839). 

(A)  "  5.  Tout  Fran^ais  qne  se  aera  rendu  conpable,  bora  da  tflcritoire  de  France, 
d'un  crime  Ettteutatoire  h,  la  sdrey  de  I'Etat,  de  contrefaction  du  sceau  de  I'Etat,  de 
'  )s  nationales  ajant  cours,  de  papiers  natiounux,  de  billets  de  bauque  auto- 
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If  the  offt'iice  he  against  the  welfare  and  safety  o£  the  State,  wliether  it 
has  been  committed  by  a,  Frenchman  or  a  foreigner : — II.  With  respect 
to  jD-ionte  nffeares  in  cases  whore  the  following  conditionB  are  com- 
bined— 

1.  That  tbo  offence  bo  of  sufBeient  gravity  to  constitute  a  crime. 

2.  That  it  haa  been  committed  by  a  Frenchman  against  a  Frenchman. 

3.  That  the  offender  has  returned  to  France. 

4.  That  he  has  beea  indicted  in  France  by  the  injnred  party. 

In  the  United  States  of  North  America,  and  in  the  British  dominions, 
the  rule  of  confining  pen'»I  justice  to  the  temtory  in  which  the  offence 
has  been  committed, (j)  has  been  most  rigidly  adheied  to  But  the  lat- 
ter country  has  bo  far  *relaxed  the  'fi-verity  of  her  adheience  to  i-^nj-o-i 
this  Strict  rale  of  Internationil  Law  is  to  allow  ciimGS  of  murdoi  t-  J 
and  manslaughter  committed  out  Df  England  wliun  both  the  offender 
and  the  offended  are  subjects  of  the  British  crown,  inl  when  this  fact 
hsis  been  averred  in  the  indictment,  to  be  tiied  iq  EngUnd  Whether 
they  must  be  British-6om  subjects  appears  to  be  a  doubtful  pciot ;  but, 
in  apite  of  one  decision  m  the  af&rmit  ve,  the  bi.tfer  con^tiuction  of  the 
statutes  affecting  this  mattei  wculJ  ippetr  to  be,  that  a  foreij,aei,  owing 
cilkgrnnce  in  retura  for  poUcU  n,  would  bo  withm  thi,  Bcupe  of  their 
pro  visions.  (A) 

All  indictable  offences  committed  wittm  the  Admiralty  Juiisdiction, 
that  is,  on  the  ki^h  sw,  aie  oflences  of  the  s'lme  niture  anl  liable  to 
the  same  punishment,  a»  if  they  had  been  committed  on  land  (J)     These 

ris&  par  la  lol,  ponrra  fitre  poarsuiri,  jugS  et  puni  en  France,  d'aprte  les  diaposi- 
fions  des  lois  Frangaisea"  (I.  1.  24.). 

"6.  Cette  disposition  pourra  6tre  Itandne  aus  dtrangere  qui,  auteiirs  ou  com- 
pliCBB  des  mflmeB  Crimea,  aeraieat  atrfllfes  en  France,  ou  dont  le  gouyeraemeat 
obtiendrfut  restradition"  (I.  34,). 

"  7.  Tout  Fcacgius  qui  se  sera  rendu  ooupable,  hors  du  tsrritoire  du  royaume, 
d'un  crime  contce  un  Fransais,  pourra,  i  sou  retonr  en  France,  j  Stre  poucsuivi  et 
jugft,  B'il  n'a  paa  m  poureuivi  et  jugS  en  pays  stranger,  et  si  la  Frangais  o£fenH& 
rend  plainte  ooatre  lui"  (I.  24.). 

French  Code,  "  Code  d'lnatructioE  Oriminello,"  p.  I. 

(i)  Deliota  puniuutur  juita  mores  loci  commisBi  delicti,  et  nou  loci  ubi  de  cri- 
mine  cognosoitur." — Bartolos,  ad  §  fins],  les  sacoularii  citat.  ob.  in  1. 1.,  cunctoB 
popnlos ;  0.  de  aummo  trinit.  in  1.  qaestionem ;  and  Henry  on  Foreign  Law,  p.  47. 

[k)  Statutes  relating  to  offences  committed  byBritiab  gabj  e  eta  in  foreign  state  a ; — 

33  Hen.  VIII.  e.  23.,  repealed  by  9  Geo.  IV.  c.  31.  sa.  1,8;  latter  section  applies 
to  cases  wbere  the  death,  or  the  cause  of  the  death  only,  happens  in  England. 

Cases  under  33  Hea.  Till.  ?.  23  : 
GoTemor  Wall's  case,  28  State  Trials,  p.  51,  a.  d.  1303. 
Res  T.  Lepardo,  1   Taunton's  Bep.  26 ;   Russell   and  Ryan's  Crown  Oases 
Eeserred,  134,  a.  d.  1801.    Offender  Lepardo  discharged  because  bo  was  a 


f.  Sawyer,  Russell  and  R.  294,  a-  ».  1315. 
Cases  under  9  Geo.  IV.  o.  31  r 

E«i  T.  Helsham,  4  Oai'rington  and  Payne's  I!«p.  294. 
Bk!  v.  M.  a.  de  Hattos,  7  Can-ington  and  Payne,  463. 
See  remarlts  of  Soligitoc- General  as  to  preceding  case,  and  Justice  Vaughan's 
charge  to  the  jury. 

(l)  Statutes  relating  to  offences  on  the  high  seaa,  or  in  alaverg,  &c.  :— 
15  Rich  n.  c.  3. 
28  Hen.  Vm.  0.  15.  s.  1. 
46  Geo.  ni.  c.  64. 
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!-.„.,-.  SaMes  wereneeeasary  *5)ecause,'by  the  Commow £aw,  the  grand 
L  J  jury  are  sworn  to  inquire  only  for  the  iody  of  the  county,  and  can- 
Dot,  without  the  help  of  an  Act  of  Parliament,  inqnire  of  a  fact  done  out 
of  that  county  for  which  they  are  sworn, {m) 

GOCXXXIU,  The  exeroiae  of  Oivil  Jurisdiction  over  fi 
be  chiefly  considered  under  the  subsequent  title  of  Oomity. 

It  will  be  sufB.eient  to  remark  here  that  the  Bight  of  Jurisdiction  and 
authority  over  a  merely  commorant  foreigner;  though  lie  be  suhditus  tem- 
porarius,  does  not  extend  to  compelling  him  to  render  ciyil  or  military 
services;  or  to  the  power  of  trying  or  punishing  a  foreigner  for  an  offence 
committed  in  a  foreign  land.  This  rule  applies  oven  where  the  offence 
has  been  againat  the  Stiite  in  which  the  foreign  offender  is  now  oommo- 
rant;  and  much  more  forcibly  agaiaat  an  extravagant  pretension  some- 
times put  forth,  to  the  effect  that  the  general  powers  of  a  State  extend 
to  punish  all  wrongdoers  wheresoever  the  wrong  may  have  been  done.(«J 
So  long  as  there  are  different  States  with  different  laws,  no  single  State 
can  have  a  right  to  punisb,  by  its  own  laws,  citizens  of  anolher  State, 
for  offences  committed  in  places  over  which  it  has  no  jurisdiction;  or  to 
punish  according  to  what  it  may  conceive  to  bo  the  law  of  the  place 
where  the  offence  was  committed. 

This  assumed  Jurisdiction  is  doubly  reprehensible :— First,  as  being  a 
-,„_._  usurpation  of  the  Rights  of  another  State;  and  *Sceond]y,  as 
L  J  being  a  violation  of  what  Ilefi^ers  justly  calls  a  ruling  maxim 
(herschende  Grundsatu)  of  all  constitutional  States, — that  no  man  can  be 
withdrawn  from  the  tribunal  to  which  be  is  naturally  and  legally  subject, 
and  compelled  to  plead  before  another. (o) 


[*3G1]  'CHAPTER    XIX. 

EXUEPTIONS   TO   THE   TEBEITOMAI.  RIGHT   OF  JURISDICTION. 

CCCXXXIV.  We  have  now  to  consider  certain  exeeptione  to  the 
sound  and  important  rule  laid  down  in  the  last  chapter,  which  is  bnilt 
upon  the  maxim  of  the  Roman  Law,  "extra  ten-ilm-ium  jus  discenii 
'hnpuni  non  paTeiur."{a>j 

9  Geo.  IV.  c.  31.  s.  32. 

4  &5  W.  IV.  0.  3S.  s.  22. 
Statutes  relating  to  offences  committed  out  of  England,  in  particular  places ; — 

10  k  11  W.  m.  c.  25. 
S9  Geo.  III.  e.  55. 

(m)  Stephen's  Blackstone,  vol.  iv,  p.  3T0.  (Bfc.  vi.  oh.  18.) 
Russell  on  Crimes,  ed.  Greaves  {1843),  vol.  i.  p.  549.  ka.  (Bfc.  iii.  ch.  1.  s.  6.) 
(n)  Lord  Stowell,  speaking  of  slavery,  says  that  it  has  been  suggestect  to  the 
Court  "  that  tbis  trade,  If  not  the  crime  of  Piracy,  is  nevertheless  cj-ime,  and  tbat 
every  nation,  indeed  every  individnal,  has  not  only  a  right,  bnt  a  dnty,  to  preveat 
in  every  place  the  commission  of  crime.    It  is  a  sphere  of  duty  (he  adds)  suffi- 
oientlj  large  that  is  thus  opened  out  to  communities  ajid  their  members."—"  The 
Le  Louis,"  2  Dodson's  Adm.  Eop,  p,  248. 
(o)  Hefflera,  S.  36.  n.  4. 
[a)  Dig.  iL  1,  20. 
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Tlio  First  class  of  exceptions  to  this  rule  is  founded  upon  long  usage 
and  tlie  reason  of  tlie  ttiug,  and  relates  priacipallj  to  tlie  staHis  of  Cliiis- 
.  tians  in  Infidel  countries. 

So  early,  indeed,  as  the  sixth  century,  a  derogation  from  the  rule  of 
European  International  Law  began  to  dovelope  itself. 

After  the  fall  of  the  Eastern  Empire,  the  Code  of  the  Visigoths,  not 
the  least  romarkablo  monument  of  the  Middle  Ages,  conceded  to  foreign 
merchants  the  privilege  of  being  tried  by  judges  selected  from  among 
their  own  countrymen. ^6)  But  after  the  Ottoman  power  became  esta- 
blished in  Europe,  ObnBtian  nations  trading  with  the  territories  subject 
to  that  power,  obtained  from  it,  at  different  periods,  a  concession  of  ex- 
clusive authority  over  their  own  subjects,  nearly  identical  *witli  r*qHi>i 
that  wMck  theC!iristiansj!(ScommM»e(c)  had  conceded  to  foreign  '-  ' 
skips  of  war  in  their  ports. 

The  vital  and  ineradicable  differences ((^)  which  must  always  separate 
the  Christiaa  from  the  Mahometan  or  Infidel,  the  immiscible  character 
whioh  then  religion  impresses  upon  their  social  habits,  moral  sentiments, 
s,nd  political  institutions,  necessitated  a  departure  from  the  strict  rale  of 
Teiritonal  Jurisdiction,  in  the  case  of  Christians  who  founded  commer- 
cial establishments  in  Ottoman  or  Infidel  dominions. 

France,  as  early  as  the  beginning  of  the  sixteenth  century,  stipulated 
that  her  subjecta  throughout  those  districts,  generally  known  as  the 
EchLlks  da  Levant,  should  be  exclusively ^'«s(*c*'a6fe  in  criminal  and 
civil  matters  before  their  own  tribunals,  and  according  to  their  own 
laws  (e)  and  this  piivilege  has  been  continued  by  a  series  of  subscqneut 
capitulations  or  diplomas  of  concession. 

CCCXXXV.  The  concessions  by  the  Porte  to  the  British  Crown(/) 
began  in  the  reign  of  Queen  Elizabeth.  A  Treaty  in  16T5,  (art.  18,) 
recited  that  British  enjoyed  the  same  privilege  as  French,  Venetian,  and 
other  subjects  Orders  of  council((/)  and  Acts  of  Parliament(/i)  have, 
at  diflerent  times,  prescribed  the  manner  m  whioh  the  Crown  shall  exor- 
cise this  juiisdietion  The  latest  and  most  impoitint  statute,  which 
being  one  pissed  in  the  sixtJi  and  seventh  years  ot  the  present  Queen, 
cnablefi  hei  to  cxeicise  any  power  oi  juiisdiction  which  shr  now  has,  or 

(b)  MJtita,  Manuel  des  Consuls,  1. 1. 1.  oh.  it.  a.  2.  p.  161.,  I.  u.  eh.  i.  s.  1.  p.  4.  n.  2, 

"  Dum  tTftnamatini  negotiatores  inter  se  cauaam  haberent  nuUus  de  sodibna  nos- 
tris  eoa  audire  pr^sumat,  niai  tantummodo  suis  legibua  audiantur  apud  tdonarioa 
aaos."    These  Telonarii  were  iu  fact  Prtetores  Peregciui. 

Montesquieu,  Esp.  des  Loia,  1.  xxi.  ch.  19. 

Amaais  (579  a.  j.  o.)  is  said  to  have  permitted  tlie  Greets  established  at  Nau- 
oratis  in  Egypt  to  choose  magistrates  from  their  own  nation  for  the  decisiou  of  dis- 
putes among  themsekes  {Herod,  ii.  H9). 

(b)  See  this  phrase  frequently  in  the  letters  of  Sir  L.  Jenkins  which  contain 
responsa  upon  questions  of  Public  and  International  Law. — Life,TOi.  ii.pp.  71S-ao. 

f^)  Vide  ants,  p.  82. 

vide  post,  OoHSULS. 

(e)  Ortolan,  Dipl.  de  !a  Mer,  t.  i.  pp.  311-14. 

(/)  Madtz,  t.  ii.  119.  &c.  (1.  iii.  c,  1,  e,  y.  par.  29.) 

(g)  Hertalet'B  Treaties,  vol  yi.    Orders  in  1830,  1830,  1843. 

(A)  6  &  7  W.  IV. 

6  &  T  Viot.  c.  94. 
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P,„o„-.  hereafter  may  have,  within  *3ny  country  out  of  her  dominionsj 
L  J  in  the  same  manner  as  if  her  Majesty  had  acquired  such  power 
and  jurisdiction  by  the  cession  or  conquest  of  territory. 

Generally, (*■)  it  may  be  said  that  the  Consuls  of  Christian  Powers 
residing  in  Tnrkey,  and  the  Mahometan  conntries  of  the  Levant,  exercise 
an  exclusive  Criminal  and  Civil  Jurisdiction  over  their  feilow-conntry- 
men.  The  Criminal  Jurisdiotiou  is  usually  limited  to  the  infliction  of  a 
pecuniary  fiaej  in  graver  cases,  the  Consul  exercises  the  functions  of  a 
jugR  d' instruction  J  collecting  evidences  of  the  crimes,  and  transmitting 
them  to  the  tribunals  of  their  own  country. (A) 

CCCXXSVI.  With  respect  to  British  subjects  in  China,(r;  an  Order 
in  Council  issued  on  the  13th  of  June,  1853,  which  recited  "that  by 
treaty,  grant,  Bufleranee,  or  other  lawful  means  Her  Majesty  hath  power 
and  jurisdiction  over  British  subjects  within  the  dominions  of  the  Empe- 
ror of  China,  and  the  same  or  certain  parts  thereof  have  heretofore  been 
exercised,  on  behalf  of  Her  Majesty,  by  Her  Majesty's  Consular  officers, 
resident  within  the  said  dominions,"  (?ji)  and  proceeded  to  make  regula- 
tions for  the  administration  of  civil  and  criminal  justice  over  all  subjects 
"  being  within  the  dominions  of  the  Emperor  of  China,  or  being  within 
any  ship  or  vessel  at  a  distance  of  not  more  than  one  hundred  miles 
from  the  coast  of  China." (w)  By  one  of  the  regulations(o)  of  this  Order 
it  is  provided  that  the  Supreme  Court  of  Hong  Kong  may  taltc  cogni- 
r*^641  ^^"^^  "^  offences  committed  by  *Britisl!  subjects  within  the  pen- 
L  J  insula  of  Macao,  but  may  not  issue  any  writ  or  warrant  to  be 
served  therein. (p) 

CCCXXXVn.  The  whole  question  of  the  Consular  Jurisdiction  will 
he  discussed  in  a  later  part  of  this  Work,  under  the  title  Comsuls, 

CCCXXXVIII.  The  Second  class  of  recognized  exceptions,  which 
entitle  foreigners  who  are  the  subjects  of  them  to  be  considered  as  morally 
without,  though  physically  within,  the  territorial  limits,  relate  to  Foreign 
Sovereigns  passing  through,  or  temporarily  residing  in  the  territory  of 
another  state ;  they  are  held  not  to  be  amenable  to  the  jurisdiction,  civil  or 
criminal,  of  its  tribunals.  They  represent  the  nation  of  which  they  are 
sovereigns,  and  being  permitted  to  enter  a  foreign  State  are  entitled,  by 
International  Law,  to  be  considered,  both  as  to  their  own  person  and 
effects,  and  as  to  those  of  their  attendants,  as  being  still  within  their  own 
dominions.  (^^ 

(A  Wheaton's  EMm.  i.  136. 

(k)  The  laljoutious  and  valuable  work  of  Miltita,  cilfid  above,  coutaics  a  mine 
of  historical  information  upon  tbis  suliject. 

(I)  See  3  &  4  W.  IV.  c.  93. 

6  &  7  Vict.  c.  80. 

[m)  See  papers  Md  before  Parliament,  1853. 

(n)  Eegnlations  X.  XL  SII.  provide  for  tlie  administration  of  civil  justice  in 
oaeee  wliere  both  parties  to  the  anit  are  Britieli  subjects,  or  wliere  one  is  a  British 
and  one  a  Cliiiiees  subject. 

(o)  XLV.  {p)  As  to  Persia,  see  MilUts,  i.  177,  &c,  {I.  lii.  c.  1,  S.  v.  par.  29.) 

Hertalet'a  Treaties,  i.  408. 

De  M,  et  De  C.  v.  153,  TraitS  entre  Gr.  Bretagno  et  Pcrae,  TiliSran,  28  Oct, 
1841. 

(5)  Vide  post,  Chapters  on  the  subject  of  Sotbukions  aad  Ambassadors. 
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'  Thirdly.  Tie  same  immanitj  is  applicable  to  the  Ambassador  or  duly 
accredited  Public  Minister  of  a  foreign  Btato,  as  wUl  be  considered  more 
at  length  in  a  later  part  of  this  Work. 

Fourthly.  If  a  foreign  army  he  permitted  to  pass  through,  or  be  sta- 
tioaed  in,  the  territories  of  anollier  State,  the  persons  compuaing  that 
army,  or  being  within  its  lines,  are  entitled  to  exterritorial  privileges. 

Fifthly.  All  ships,  public  or  private,  upon  the  high  seas,  arc  subject 
only  to  the  jurisdiction  of  the  country  to  which  they  belong  (rj  This 
last  subject  requires  a  fuller  discussion. 

*CGCX5XIS.  The  nature  and  extent  of  these  exterritorial  ^,3^5-1 
privileges  will  be  discussed  at  length  hereafter ;  it  is  enough,  <-  ■' 
therefore,  to  have  given  a  brief  summary  of  them  in  this  place.  Those 
entitled  to  such  privileges  retain  the  domicil  of  their  own  country,  with 
all  the  iocidental  rights  affecting  their  persons  or  property.(s)  This  rule 
may  not  in  every  coBceivablo  case  eselude  the  possibility  of  a  domicil 
in  the  country  where  the  privileged  person  is  residing — -a  domicil  for  cer- 
tain purposes,  at  least.  For  instance,  it  is  possible  that  an  ambassador 
may  be  sent  to  the  place  of  his  native,  or  of  a  subsequently  oc2Uire(?(() 
domicil;  but  the  general  rule  js  as  has  been  stated. (tt) 

When  a  person  is  admitted  to  exterritorial  privileges,  the  things  that 
belong  to  him,  and  the  persons  that  form  part  of  his  household  or  suite, 
are,  generally  speaking,  sheltered  under  the  same  immunities.  These  pri- 
vileges exempt  them  from  liability  to  the  civil  or  criminal  tribunals.  It 
is  however  possible,  that  even  privUeged  persons,  by  mising  themselves 
up  with  the  trade  or  commerce  of  the  country,  or  by  becoming  owners 
of  immovable  property  therein,  might  of  necessity  be  in  some  measure 
amenable  to  the  oivil  tanbunals. 

The  privilege  does  not  extend  to  real  or  immovable  property.  This, 
like  the  property  of  a  native,  is  subject  to  the  municipal  law  of  the 
land.(w)  The  privileged  person  is  free  'from  the  payment  of  r*geg-i 
taxes  or  duties  of  any  kind;  but  not  from  paying  the  tolls  upon  L  d 
the  public  ways  over  which  he  travels,  or  any  public  impost  attached  to 
the  use  of  a  public  institution  or  thing. 

CCCXL.  The  important  exccption{3;)  to  the  rule  of  International  Law 

(r)  Whe atoll,  EMm.  i.  119,  citing  Casaregis  Discnre.  pp.  136— 1T4:  "Esceptis 
tamen  ducibus  et  generalibae  alicujus  exercitfis,  vel  olasais  marltimi,  vel  ductoriliiis 
alicnJHS  navis  militaris  nam  ieti  in  snoa  milites,  gentem  et  naves,  libera  jurisdic- 
(ionem  aire  voluntariam,  sive  contentiosam,  sive  civilem,  sive  crlminfilem,  quod 
occupant  tangwan  in  mo  propria  eierceie  poBsnnt." 

(s)  Hefftera,  s.  42. 

Vide  post.  Chapters  on  SovEnBieNS  and  AMBiSSADOsa. 

(t)  Heffters,  b.  42,  i.  n.  3,  citing  Treaty  of  Westphalia,  v.  28 :  "  Nisi  forte  in  qni- 
basdam  locis  ratlone  bonorum  ot  respoctu  tomtorii  vel  domicilii  aliis  statibna 
reperiantuc  snbjeeti." 

(«)  Bjiikershoek,  De  Foro  Leg.  c.  zi.  6,  c.  xviii,  6.  (w)  HeSXera,  s.  43,  ^i. 

Wiqnefort,  L'Ambassadeur,  i.  SB.  p.  422. 

Bynfceraboek,  da  Foco  Leg.  c.  iv.  6.,  0.  Kvi. 

Merlin,  Rep.  Ministre  Pablio,  B.  4,  6.  Art.  6,  3. 

It  has  bean  recently  decided,  Ihat  personal  property  situated  in  Great  Britain, 
of  a  person  dying  domiciled  abroad,  does  not  pay  tlie  usual  duties  to  tho  crown.— 
Tide  post,  Domicil, 

(i)  Grotius. 
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respcetiDg  territorial  jurisdiction  afforded  in  tlie  instance  of  Foreign  Ships 
lying  in  the  harhours  aad  porta  of  another  State,  requires  a  twofold  con- 
sideration— as  to 

1.  Foreign  Ships  of  War. 

2.  Foreign  Ships  of  Commerce. 

CCOXLT,  First,  with  rospect  to  Foreign  Ships  of  ■War.(y) — Long 
ind  universal  custom  entitles  every  *Buch  ship  to  b 


[*367] 


sidered  aa  a  part  of  the  State  to  which  she  helongs,  and  to  be 


exempt  from  any  other  jurisdiction ;  whether  this  privilege  be  founded 
upon  strict  International  Kight,  or  upon  an  original  concession  of  Com- 
ity, witli  respect  to  the  State  in  its  aggregate  capacity,(2)  which,  by 
inveterate  practice,  haa  assumed  the  position  of  a  Bight,^a)  is  a  con- 
sideration of  not  much  practical  importance.  But  it  is  of  some  import- 
ance, for,  if  the  better  opinion  be,  as  it  would  seem  to  be,  that  the  pri- 
vilege in  question  was  originally  a  concession  of  Comity,  it  niay,  on  due 
notice  being  given,  be  revoked  by  a  State  so  ill  advised  as  to  adopt  such 
a  course,  which  conid  not  happen  if  it  w  n  f  Natural  Right. 

But,  unquestionably,  in  the  case  of  th  F  gn  Sh  p  f  War,  as  of  the 
Foreign  Sovereign  and  Ambassador,  ev  y  a  wh  1  has  not  formally 
notified  its  departure  from  tbis  usage    f    h  lad  world,  is  under  a 

tacit  convention  to  aooord  tbia  privilege  b  F  gn  Ship  of  War  lying 
in  its  harbours. (6) 

CCOXLII.  The  authority  of  so  great  a  jurist  as  I)r.  Story,  delivering 


Giiather,  ii.  251-8,  noto. 

Mitrteue. 

Ortolan,  Diplomatie  de  la  Mer,  I.  ii.  ch.  9,  10.  13. 

The  Schooner  Eichange  v.  M'Fadden  mi  Others,  1  Cranob's  [Americaii)  feporta, 
pp.  136—147. 

Wheatoii,  EMm.  pp.  134—134. 

Kent's  Commentaries,  i.  157.  note  e,  fed.  1851.) 

Heffters,  a.  7B. 

<!/)  Kliiber,  s.  55.  (6) :  "  Bel  Kriegsacbiffeu  in  fremdem  Seegebiet,  welchon  nach 
ftHgemeiaeni  Herkommeii  die  AuBvibttug  dec  QericLtbarkeit  nacL  den  Gesetaen 
ihres  Staates  ubfir  ihre  Gericlitpflichtigen  zukonunen." 

"Sties  enfantgsontnSa  dans  uniiaisseau  lie  ianoft'onfaft^o/ war],  ilspeuventStre 
rfif  ut6e  n63  daaa  la  territoire,  car  il  est  nature]  de  conaidfirec  les  vaisseaui  de  la 
nation  oomrae  des  portions  de  son  tarritoire,  surtout  quand  ils  yoguant  sur  uae 
mer  libce,  puisque  I'Etat  conserve  Ba  jarisdictioQ  dans  oes  vaiaaeaux.  Et  oomme 
snivant  I'uaage  ooraninnfiment  re^u,  oette  juciadiction  se  conserve  Eur  le  vaiaseaa, 
m6me  quand  il  se  trouva  dana  lea  parties  de  la  mer  soamisas  i  une  domination 
^trangftre,  tons  les  eufants  nfis  dans  las  raiaseaui  d'uue  nation,  seront  oeneea  1163 
dans  son  terrltoire.  Par  la  mime  raison,  oenx  qni  naiasent  ear  un  vaisseau  itranjer 
seront  rfeputfei  nSs  an  pajs  Stranger,  J,  moins  que  ce  ne  fiit  flana  le  port  mSme  de 
la  nation;  ear  le  port  eat  plua  particulidrement  dtt  tarritoire,  et  la  m^ce,  poar  ette 
en  ce  moment  daos  le  smsseau  iiranger  [this  must  mean  laerchiml  ship^  n'est  pas 
hocB  du  pajs." — Vattel,  1.  c.  six.  s.  213. 

In  another  place,  apeaking  of  whfit  is  contaioad  under  the  word  domaine  fPune 
nation,  ba  aays, "  et  par  sea  poaaesslons,  il  ne  faut  paa  aenlement  entendre  ses  terrea, 
maie  toaa  hs  droits  dont  elle  jouit." — L.  ii.  ch.  vii.  e.  80. 

It  is  remarkable  thai  Vattel  abould  not  furnish  more  authority  on  this  point, 
than  is  to  be  found  in  the  passages  cited  above. 

[z)  Vide  ants,  p.  160.  (o)  lb.  161. 

(i)  Vide  post,  AHBASsiuoRS. 

Vattel,  1.  iv.  e.  vii.  s.  92. 
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the  'sciitaDce  of  the   Supreme  Couit  of  the  United  Stat  s,  is  of  ^itit 
W(,ij.ht  m  this  matter      He  expiessei,  hia  O)imon  as  f  llow- 

"  la  the  case  of  Tiie  Exchange  (c)  the  giounds  of  the  exemption  ot 
publie  ships  were  fnlly  ditcussel  ind  expounded  *It  was  there  p^i/jo-i 
shown  that  it  was  not  foun  led  upon  iny  notion  thit  \  fjrcif,n  >-  J 
bDverign  had  an  abBoIute  tight,  m  vntue  of  hia  sovereignty,  tn  an  ex 
emption  of  his  prnpeity  from  the  local  juu=dicfion  of  inothei  Sovireign, 
when  it  came  within  his  tenitoiy  ,  foi  that  wonld  he  to  give  him  love 
rci^n  power  beyond  the  limits  of  his  own  cmjue  But  it  stinls  upon 
pimciples  of  public  comity  md  otnveuiejice,  and  iri'sea  fiom  the  pre 
'•limed  consent  or  licmse  of  natiou'i,  that  foieiga  puhlio  ships  coming 
into  their  poits,  and  demeaning  themselves  accoidmg  to  law,  and  in  a 
iiiendly  mannei,  fihalt  he  esempt  from  the  local  jurisdiction  Bat  is 
such  (.onsect  and  license  is  implied  only  fiom  the  generd  usige  of 
nat  ons,  it  may  Le  withdrawn  upm  notice  at  «my  time,  without  jast 
iffenoe  ,  ind  if,  dfterwards,  f>ueh  puhl  l.  ships  conn,  into  our  ports,  they 
arc  imen-ible  to  our  hws  la  the  same  manner  as  other  ve^els  To  be 
^uio,  1  foieign  Sovereign  cannot  he  compelled  to  appeal  m  oar  courts, 
or  be  made  liable  ti  then  ludgment,  so  long  is  he  remains  in  his  own 
dominioDS,  for  the  soveieignty  of  each  is  bouoded  by  the  territorial 
limits  It,  however,  he  comes  persnnaily  within  oui  hniiti  although  he 
geneially  enj  y  personal  immunity,  he  may  become  liable  to  jul  cia! 
pioeess  in  the  same  way,  and  undir  the  same  circamstinees,  is  the 
pnblio  ships  of  the  nation  But  thoie  is  nothing  m  the  Lsw  of 
Nations  which  firbids  a  foreign  Sovcireign,  either  on  account  of  the 
dignity  of  his  station  or  the  aatmo  cf  his  prcicgative,  Toluntanly 
becoming  a  party  to  a  suit  in  the  tribunals  of  another  oountiy,  oi  from 
asserting  their  jLrsonal  or  proprietary  oi  sovereign  iij^hts,  which  may 
be  prcperly  iLCognized  ani  enforced  by  such  tribunals  It  is  a  meie 
laattei  of  his  own  good  will  and  pleisuie  ,  and  if  he  happens  to  hold  a 
I  rivate  domain  withm  another  teiritory,  it  may  be  that  he  cannot  obtain 
full  redress  foi  any  injury  to  it  except  through  the  instrumentality  of 
its  Courts  ot  Justice  It  may  therefore  be  justly  laid  down  as  a  gene- 
ral proposition,  that  all  persons  and  property  within  the  territorial  juns 
diction  of  a  Sovereign,  are  amenable  to  the  jurisdiction  it  himself  oi  his 
*Couits  and  that  the  exceptions  to  this  rule  aie  such  only  as,  p,-,  „-, 
by  common  usage  and  pnblio  pohcy,  have  beon  allowel,  m  L  "  J 
ider  to  picBLTve  the  peace  and  harmony  of  nations,  and  to  legulate 
then  mteicoaise  m  t  manner  bi,st  suited  to  then  dignity  and  rij^bts 
It  would,  indeed,  be  stiange,  if  i  license,  implied  by  law  fiom  the  gen 
tial  practice  of  nations,  for  the  puiposea  of  peace,  should  be  oonstmed 
as  a  license  to  do  wrong  to  the  nation  itself,  and  justify  the  breach  of 
all  those  obligations  which  good  faith  and  fncndship,  by  the  same  impli- 
cation, impose  apoa  those  who  seek  an  asylum  in  our  ports."((?) 

CGCXLIII.  The  privilege  is  extended,  by  the  reason  of  the  thing,  to 
boats,  tenders,  and  all  appurtenances,  of  a  ship  of  war,  but  it  dees  not 
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cover  effcnces  against  the  torritorial  law  committed  upon  sliore,  thougt 
the  commanders  of  vessels  are  entitled  to  be  apprised  of  the  circumstan- 
ces attending  and  causes  justjfjing  the  arrest  of  any  of  their  crew,  and  to 
secure  to  them,  through  the  agency  of  diplomatic  or  consular  ministers, 
the  administration  of  juBtice.{e) 

COOXLIV.  Bynkershoek  maintains  that  the  property  of  a  sovereign 
cannot  be  distinguished  from  that  of  a  private  individual,  and  the  tribu- 
nals of  his  country  have  laid  down  tho  law  to  that  elTect ;(/)  and  hy  way 
of  confirmation  of  this  doctrine,  he  cites  a  case  in  which  certain  SpaDish 
r*S701  "isii-of-war  *were  seiBed  in  1668,  in  the  Port  of  Flushing,  as  a 
L  -I  reimbursement  for  certain  debts  of  the  Spanish  Crown.  It  ap- 
pears that,  on  the  remonstrance  of  the  Spanish  ambassador,  they  were  set 
free,  with  an  iutiraatioa  to  the  Spanish  Crown  that,  if  the  debts  of  the 
Butch  subjects  were  not  discharged,  reprisah  might  not  improbably  be 
granted  to  them. 

Whether  the  proposition  of  Bynkershoek,  with  respect  to  the  debts  of 
Sovereigns,  be  a  sound  maxim  of  International  Law,  will  be  considered 
in  a  later  part  of  this  Work;  but  even  assuming  for  the  present  a  pre- 
mise which  will  be  hereafter  disputed,  it  is  manifestly  neither  a  logical 
nor  a  morai  consequence,  that  because  the  private  property  of  the  sove- 
reign may  be  seized,  therefore  the  puhUc  ships  of  ike  nation  over  which 
he  rules  may  be  also  apprehended.  The  case  cited  appears  to  be  a  soli- 
tary instance  of  a  national  violation  of  the  general  International  rule,  as 
to  the  immunity  of  foreign  ships  of  war, 

CCCSLT.  In  the  ease  of  the  Prina  Frederick,  brought  into  the  British 
High  Court  of  Admiralty,  the  question  was  raised,  whether  a  foreign 
ship  of  war  was  liable  to  be  sued  for  salvage.  Lord  Stowell  said  :  "  I 
have  considered  the  evidence  respecting  the  Dutch  line  of  battle  ship  be- 
longing to  His  Majesty  the  King  of  the  Netherlands,  ai"m4o  enf/ute,  and 
carrying  a  valuable  cargo  of  spices,  &c.  from  Batavia  to  the  Texol,  called 
the  Prina  Frederick,  which  was  brought  into  Mount's  Bay  by  the  assist- 
ance of  persona  belonging  to  the  British  brig  Howe,  of  the  port  of  Pen- 
aanoe.  These  persons  have  since  arrested  this  ship  and  cargo,  by  a  war- 
rant issued  from  the  High  Court  of  Admiralty,  in  a  cause  of  salvage,  on 
account  of  essential  services  rendered  to  them  in  a  situation  of  imminent 

danger I  think  that  the  first  application  for  a  recompense,  in  the 

nature  of  salvage,  ought,  in  the  case  of  a  ship  of  war  belonging  to  a  for- 
eign State,  to  have  been  made  to  the  representative  of  that  State  resident 
in  this  country.     In  the  present  case  no  doubt  can  be  entertdned,  that 

<e)  Ortolan,  Dipl.  de  la  Mer,  tdI.  i.  pp.  391-3. 

(/)  Soepe  cum  injuriEt  snliditoruin  ordinea  decreTarnnt,  quod  e  re  puljlioS  esse 
videretur.  Quo  refero  hanc  epeeiem  r  Anno  166S,  privati  quidam  Regis  Hiapanici 
creditores  tres  ejuB  Begiii  naves  beilicaE,  qnoe  portam  Flissingensom  subiverant, 
arresto  detinnemnt,  ut  inde  ipsis  satisfieret,  Rege  Hispiiu.  ad  cectum  diem  per 
epistolau  in  jas  vocato  ad  Jndices  Flissingenses,  eed  ad  legati  Hispanic!  expostu- 
lationes  Ordines  Generales  12  Dec.  1068,  decrevecunt,  zSandise  Ocdines  curare 
vellent,  naves  Hire  continuo  dimittcrBntnr  litjorie,  admoneretut  tamen  per  litteras 
HispaniiB  Eegiott,  ipsa  curare  vellet,  ut  illis  creditoribns,  in  causfl  juatissimi, 
satisfieret,  ne  repressaliaa,  quas  imploraverant,  largiri  tenerefttur," — Bjnkersliook, 
De  Foro  Legatorum,  c.  iv. 
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jiiat  attention  would  have  been  paid  to  tte  application,  and  dnc  care 
taken,  after  *propor  information  obtained,  to  have  answered  tlie  rsiq7-i-i 
claim  in  suoli  form  or  other,  as  substantial  justice  might  appear  L  J 

to  require  ;  for  it  is  net  reasonable  to  suppose,  that  private  individuals 
in  this  country  should  go  unrewarded,  for  services  performed  to  the  ships 
of  foreign  governments,  when  they  would  have  heen  liberally  rewai'ded 
for  similar  services  performed  for  such  ships  belonging  to  their  own. 
At  the  same  time,  the  valuation  of  those  services  is  proper  to  be  obtained, 
at  least  in  the  first  instance,  from  those  governments  themselves ;  and  it  is 
not  till  after  their  denial  of  justice,  that  recourse  should  be  had  else- 
whore.  Instead  of  this,  the  application  is  made  direct  to  the  captain  of 
this  ship,  who  treats  it  with  undue  disregard  and  defiance.  I  say  ttndue, 
because  at  any  rate  some  salvage  was  due ;  and  if  he  personally  was  not 
liable,  ho  ought,  at  least,  to  have  informed  thorn  where  the  demand  was 
to  be  mado.  On  his  refusal,  a  warrant  of  detainer  is  sued  out  of  the 
Court  of  Admiralty,  and  this  begets  a  delicate  ijuesfion  of  jurisdiction  in 
International  Law,  which  the  Court  was  disposed  to  treat  with  all  ueces- 
sary  caution.  The  vessel  is  said  to  have  been  detained,  under  the  autho- 
rity of  this  warrant  for  six  months. 

"Why  she  was  not  released  upon  baU,  on  an  application  to  the  Court, 
I  know  not ;  the  Court  would  certiunly  have  decreed  it,  if  any  such  ap- 


plication had  boon  made,  hut  mlhout  prej'itdire 
of  Jurisdiction.' '  (^J 

The  questio 
course  of  the  a 
cibly  upon  the  g 
all  foreign  shi 

CCOXLVI.  T 
prize  shipa  or  ; 

neutral  port  i 


States  of  Nor 
awarded  to  bri 
in  American  w 
the  Courts  of 

CCCXLVII 
to  the  national 
quato  proof. 


gueslion 


M  "The  Prin 

h)  lb.  p.  m 

(i)  "The Esc       g  ,  p 

"The  Arrogante  Barcelones,"  7  Wheaton's  Keports,  496. 

"  The  Monte  Allegro,"  ib.  520. 

Vattel,  1.  i.  c.  sis.  s.  216. 

a  Opinions  of  the  American  Attorneys-General,  vol.  i.  pp,  2S,  55.  5T. 
nt,  Comment.  168,  note. 
See  De  M.  ot  Do  C.  Tr.,  Indes.  ssxvi.,  til.  Nationnlil6,  for  eatalogiw  of  Treaties 
on  this  subject. 

Ortolan,  i.  302,  &c. 
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proper  authorities  of  the  nation  to  which  she  beloDgs,  is  complete  proof 
of  her  national  charaotev.  A  bill  of  sale  is  not  necessary  to  be  produced. 
Nor  mill  tkp  courts  of  a  foreign  country  inquire  iuto  the  means  by  whicli 
the  title  tu  the  pi  Dpcrty  ha^i  been  acquired.  It  would  be  to  exert  the 
right  of  examm  ng  into  the  val  dity  of  the  acts  of  the  foreign  sovereign, 
and  to  sit  in  judgment  upon  them  m  cases  where  he  has  not  conceded 
the  jurisdiction  ind  wheie  it  woulJ  he  inconsistent  with  his  own  supre- 
macy. The  commisBion,  theief  re,  of  a  public  ship,  when  duly  authen- 
ticated, so  far  at  least  as  foreign  courts  are  conceruedj  imports  absolute 
verity,  and  the  title  is  not  examinable.  The  property  must  be  taien  to 
bo  duly  aequiied  an!  cannot  be  controverted.  This  has  been  the  settled 
practice  between  natuns ,  and  it  is  a  rule  founded  in  public  convenience 
|.^.„g^  and  policy,  and  cannot  bo  broken  ia  *upon,  without  cndangeriDg 
■-  -I  the  peace  and  repose,  as  well  of  noutral  as  of  belligerent  sove- 
reigns. The  commission  in  the  present  case  is  not  expressed  in  the 
most  unequivocal  terms ;  but  its  fair  purport  and  interpretation  must  he 
deemed  to  apply  to  a  public  ship  of  the  G-overnraent.  If  we  add  to  this 
the  coiTohorative  testimony  of  our  own,  and  the  British  Consul  at  Buenos 
Ayres,  as  well  as  that  of  private  citizens,  to  the  notoriety  of  her  claim  of 
a  public  character;  and  her  admission  into  our  own  ports  as  a  public 
ship,  with  the  immunities  and  privUegcs  belonging  to  such  a  ship,  with 
the  express  approbation  of  our  own  Grovernmcnt,  it  docs  cot  seem  too 
much  to  assert,  whatever  may  bo  tho  piivatc  suspicion  of  a  lurking  Ame- 
rican interest,  that  she  must  he  judicially  held  to  be  a  public  ship  of  the 
country  whose  commission  she  bears."(Z) 

OCCXLVIII.  Secondly,  with  respect  to  merchant  or  private  vessels, 
the  geneial  rule  of  Law  i^  th  t  except  under  the  provisions  of  an  ex- 
press stipnlaf  on  such  vessels  have  no  exemption  from  the  territorial 
J  m^diction  of  the  haibour  oi  port,  or,  so  to  spealt,  (ewidoMu/ waters 
{        lU      I)        wh    h  th  T  1     (    ) 

Th     1    tn  1     ly      P       1  d  by  Ih     Am  CI    f  J     t 

M     h  11        f  11  w    — 
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dig 
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)       It        f  th 

t  y           h    h  th  y         f       d         1                 m 

f         1        g  t 

{I)  "The  SantiasiiEB,  Tdniaad,"  1  Wfieattm's  (Am 

lerioan)  Reports,  pp.  331j 

(m)  Wheaton's  El^m.  t.  i.  pp.  119-20. 

Wheaton,  H^t.,  p.  139,  Letter  of  Mr.  Webster  to  I 

^ord  Ashburtoa. 
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implied  license,  therefore,  under  which  they  enter,  can  never  be  con- 
strued to  grant  such  exeniptioB."()i) 

GCGXLIX.  The  jurisprudence  of  France  upon  this  suhject  requires 
special  notice. (o) 

That  jurisprudence  recognises  a  distinction  between — 1.  On  the  one 
hand,  acts  relating  solely  to  the  internal  discipline  of  the  ship,  or  even 
to  offences  cotnmittod  by  one  of  the  crew  against  another,  but  which  does 
not  affect  generally  the  peace  and  good  order  of  the  port. 

2.  On  the  other  hand,  offences  and  crimes  (crimes  ou  d6UW)  com- 
mitted by  a  stranger  against  one  of  the  crew,  or  by  one  of  the  crew 
against  the  other,  in  a  manner  to  disturb  the  peace  and  good  order  of  the 

Facta  belonging  to  this  latter  class,  aa  well  as  civil  contracts  between 
the  crew  and  persons  who  do  not  belong  to  the  crew,  are  clearly  cogniza- 
ble by  the  territorial  tribunals. 

The  following  instances  illustrate  the  practical  application  of  these 
principles  of  jurisprudence. 

In  1806,  The  Newton,  an  American  merchantman,  being  in  the  port 
of  Antwerp,  a  quarrel  arose  between  two  of  the  orew,  who  were  in  a  boat 
belonging  to  the  vessel,  and  cognisance  of  the  dispute  was  claimed  by  the 
local  authorities  and  by  the  American  Consul.  At  the  same  time  a 
quarrel  arose  between  certain  of  the  crew  of  The  Sally,  an  American 
*merchantraan  lying  in  the  port  of  Marseilles.  In  this  case  a  r^owK-i 
severe  wound  had  been  inflicted  by  an  officer  of  The  Sally  npon  L  J 
one  of  the  men  for  disobedience  to  orders.  In  this  case  a  similar  con- 
flict as  to  jurisdiction  took  place.  The  superior  tribunal  {le.  Comeil 
d'etat)  decided  in  both  cases  in  favour  of  the  jurisdiction  of  the  Ameri- 
can Consul,  (p) 

In  1837,  the  Swedish  vessel  Forsattnicg  was  anchored  in  the  Loire, 
in  the  Paimboeuf  roads,  and  on  board  this  vessel  the  crime  of  poisoning 
was  committed.  The  Court  at  Kennes  had  some  doubt  as  to  the  compe- 
tence of  the  American  authority  on  these  three  grounds  : — {1.)  that  the 
vessel  was  a  merchantman  ;  (2.)  that  she  was  anchored  in  French  waters  ; 
(3. J  that  there  was  no  reciprocity  between  France  and  Sweden  on  the 
suhject ;  and  consulted  the  G-overnment,  which  sent  an  answer,  drawn  up 
under  the  joint  authority  of  the  garde  des  sceaux  and  the  minislre  des 
offaires  itrangires,  <o  the  effect  that  the  criminal  was  to  be  delivered  up 
to  the  proper  authority  on  board  of  his  own  ship.fg) 

These  examples  support  the  former  of  the  two  propositions  of  French 
jurisprudence  stated  above.  The  latter,  which  sustains  the  territorial 
jurisdiction,  is  illustrated  by  a  case  which  happened  in  1845. 

In  the  winter  of  that  year  the  Tribunal  Gorrectiennel  at  Marseilles 

{«,)  The  Schooner  Exchange  v.  M'Fadden  and  others,  7  Orancli's  (Americac) 
Rep.  p.  144. 

[o]  Maaso,  Le  Droit  Cominorc.  t.  i.  p.  61 — 66. 

Ortolan,  Djpl.  de  la  Mer,  t.  i.  pp.  293—310. 

[p]  Ortolan,  ubi  anprii,  and  Append.,  anneio  H,  for  judgmenL  at  lengtli :  and 
see  AppeudiK  to  this  Work. 

ij)  RflTue  da  L6giel.  et  de  Jnrisprud.  fSvrier  1343,  tome  xtIL  p.  143, 
laas^,  Le  Droit  Comm,  t.  ii.  p.  63, 
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deolared  itself  competent  to  punish  the  captain  of  an  English  merchant- 
man for  an  attack  upon  the  master  of  a  French  vessel  in  the  port.(r)  In 
harmony  with  these  principles  the  French  Law,  thougii  it  gives  power  to 
French  Consuls  to  adjudicate  on  disputes  arising  on  board  French  mer- 
chantmen when  lying  in  foreign  ports,  and  when  at  anchor  in  a  foreign 
r**!?*!!  ''"'^^^^^1  P^^^  tliia  power  over  them  to  French  *raeE-of-war,  if 
L  -•  there  be  any  present,  and  if  not  to  French  consula ;  but  it  is  with 
an  express  reservation  of  the  rigUts  of  tho  local  authorities.  The  power 
given  to  tholr  own  officers  they  consider  as  belonging  to  the  category  of 
droits  de  police,  incident  to  every  State  over  its  merchant  vessels,  the 
power  of  the  loonl  authority  is  belonging  to  the  distinct  category  of  di  u  ts 
di jurisdiction  (s) 

CCOL  These  droits  dt  ^lohcB  et  de  ptitihrtion  ovei  merchantmen  m 
foreign  parts  have  been  the  subject  jf  vanous  Tieaties,  and  though  dif 
fenng  in  vaiions  lespects  from  each  other,  make  on  the  whole  an  ap 
proaoh  to  a  pretty  genera!  adoption  of  the  pimciples  laid  down  in  tke 
preceding  paiagiaphs 

M  Oitolaafi)  considcis  the  eleventh  utole  of  (he  Tii-itj  between 
Fiance  and  the  United  States  ot  N'oith  America  (Novembei  14,  17bS), 
and  the  twenty  sisth  irtiole  of  the  Tiej.fy  between  DenmarL  and  the 
Eepublie  of  Genoa  ^July  30,  1789),  as  containing  maxims  of  Intei- 
nationil  Law  on  this  hubject  worthy  of  general  adoption  («) 

M  Masse(i),  no  mean  authority,  thinks  with  M  Ortolan,  thib  the 
distinction  between  the  two  kinds  of  offences  is  rightly  taken  j.nd  ought 
to  be  geneially  observed  Ho  admits,  however,  thit  it  is  not  generally 
in  force,  but  that  the  simpler  distinction  between  men  of  war  md  mer 
chantmen  obtains,  offences  on  boaid  the  formei  being  left  to  the  juiis 
diction  ot  the  ship,  on  board  the  lattor  to  the  local  or  terntoiial  tutho 
nt,(,) 

GCGLI  Great  Britain  has  made  arrangements  with  ceitam  foreigQ 
P^„^_,  poweis  for  the  recovery  of  seamen  who  dfSbrl  *fiDni  the  ships 
L  -I  of  '.iifh  powers  m  Srd  sit  portj,  ind  foi  the  recovery  of  seamen 
deserting  trom  British  ships  when  in  the  ports  of  such  poweis  ,  and  the 
hands  of  the  British  Executive  have  been  strengthened  by  an  Act  of  Par- 
liament for  such  purpose ;  and  it  is  competent  to  the  Queen  to  declare  by 
Order  ia  Council  that  deserters  from  foreign  ships  may  be  apprehended 
and  given  up.  Upon  the  publication  of  this  order,  justices  of  tho  peace 
must  aid  in  the  recovery  of  such  deserters,  and  a  penalty  is  imposed  upon 
persons  who  harbour  them.(y) 

CCCLIL  In  one  event  the  difference  between  the  meroantiie  and 
military  marine  does  not  affect  the  question  of  jurisdiction  ;  that  is,  when 
the  offence  has  been  committed  on  board  a  vessel  navigating  the  open 
sea.     In  this  case  all  authorities  combine  with  the  reason  of  the  thing, 

(r)  Ortolan,  ib.  p.  291. 

(()  lb.  pp.  301-3.  («)  K,Do  jiypviiuii  ^  i".o  ..ui^,  =. 

(o)  Le  Droit  Comm.  t.  ii.  pp.  63-4.  Ii)  Kiaber,  s.  53. 

WWtoc,  E16m.  t.  i.  p.  126. 

Oaaaregis  Disc.  136,  n.  9. 

iy)  15  Victoria,  c.  26,  passed  Joho  if,  1S52. 
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li"i  declaring  that  tlie  territory  of  the  country  to  wliicL.  the  vessel  belongs 
is  to  he  eonsitlered  as  tlie  locality  of  tho  offence,  and  in  pronouncing  that 
the  offender  must  be  tried  before  the  tribunals  of  his  country. (s)  It  mat- 
tors  not  whether  the  injured  persou  or  the  offender  belong  to  a  country 
other  than  that  of  the  vessel.     The  rule  is  applicable  to  all  on  board. 

The  principle  of  this  rule  has  been  carefully  preserved  in  the  conven- 
tions between  France  and  England,  which  have  made  the  Slave  Trade 
illegal,  so  far  as  relates  to  tbeir  respective  8ubjeets.(a) 

The  English  law  provided  originally  for  the  trial  of  snoh  offences  by 
the  general  jurisdiction  of  the  High  Court  of  Admiralty ;  but  during  and 
subsequent  to  the  reiga  of  *Heiiry  VIII.,  various  statutes  have  r^qijo-i 
been  passed,  appointing  and  regulating  the  tribunals  which  have  L  -J 
cognizance  of  this  crime,  the  last  of  whioh  was  passed  in  the  reign  of  the 
late  King  William  IV.(i) 


''CHAPTER  XX.  [*379] 

EIGHT   OF  JUItlSDICTION — PIRATES. 

CCCLHI.  To  whatever  country  the  Pii'ate  may  have  originally 
belonged,  he  is  Justiciable  everywhere  ;(c)  his  detestable  occupation  has 
made  him  koslis  humani  generis,  and  he  cannot  upon  any  ground  claim 
immunity  from  the  tribunal  of  his  captor.  "  Witli  professed  Pirates" 
(Lord  Stowell  says)  there  is  no  state  of  peace.  They  are  the  enemies  of 
every  country,  and  at  all  times ;  and  therefore  are  universally  subject 
to  the  extreme  rights  of  waT."(<?)  The  Pirate  has,  in  fact,  no  national 
character.  No  captures  made  ay  them  affect  ownership,  the  rule  of  law 
being  that  "a  piratisoapta dominium  non  mutant."  Piracy  is  an  assault 
upon  vessela  navigated  on  tho  high  seas,  committed  animo  farandi, 
whether  the  robbery  or  forcible  depredation   be   effected  or  not,   and 


(^)  Vai 


i.  p.  134, 


See  too,  as  aSecting  merchant  vesselE,  The  Fceacli  Oi'donnauce,  2!)tli  October, 
1833.  Art.  IS,  cited  by  Ortolan,  i.  283,  n. 

(ii)  Art.  1.  of  the  Oonvention  of  30th  NoTember,  1831. 

(5)  4  &  5  William  IV.  c.  36,  a.  22,  the  Central  Ci-imiual  Court  Act. 

Rusaell  on  Crimes,  Tol.  i.  pp.  104.  552-5. 

(e)  Vide  anU. 

Grotins,  1.  iii,  c.  iii.  1,  2,  3;  1.  iii.  o.  is.  16  j  1,  ii.  c.  svui.  1,  2,  3;  1.  ii.  o.  ssi.  5; 
Li),  c.  IT.  10—29;  1.  ii.  O.  liii,  15;  1.  ii.  e.  xvii.  20. 

Bjnkefslioelc,  Qotest.  J.  P.,  De  PitaticS,,  ftc,  1.  i.  c.  svii,  it.  in  fine. 

Loccen,  De  Jure  Marit.  1.  ii.  o.  iii. 

Ortolan,  t.  i.  c.  sii.  p.  249,     Des  Piratea. 

Dig.  L.  16.  118,  ilix.  15.  19.  2.,  15.  21.  3. 

Kent's  Comra.  i.  186. 

Gleero,  De  Off.  I.  iii.  29,  in  fine  :  "  Nam  Plcata  non  est  in  peraaellionHm  numero 
ee omnium,  cum  hoe  nee  fidea  debet,  nee  juajurandum 


(d)  "  The  Le  Louis,"  2  Dodaon'a  Adm.  Sep.  pp.  244.  246, 
August,  1854.— 19 
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whether  or  not  it  he  accompanied  by  murder  or  personal  injury.  If  a 
r»^sm  ^'''P  helonging  to  an  independent  uatiou,  and  *not  a  professed 
L  J  buccanier,  practises  such  conduct  on  the  high  seas,  she  is  liable 
to  the  pains  and  penalties  of  Piraoy.  The  law  is  very  clearly  stated  by 
Sir  L.  Jenkins  in  a  letter  of  advice  to  Mr.  Secretary  Williamson  (1675). 

"  His  Majesty  had,  when  I  oame  from  home,  a  controversy  with  France, 
in  a  ease  not  much  unlike  yours.  A  French  merchantman  had  gone  out 
from  Rochel  to  the  West  Indies,  and  had  committed  many  robberies  and 
great  cruelties  upon  those  of  his  crew  iu  the  voyage.  He,  in  his  return, 
pat  in  at  Kingsale  for  refreshment ;  his  company  accuse  him ;  he  flies, 
his  ship  and  goods  are  confiscated  as  the  goods  of  Pirates.  Tliis  sentence 
■was  opposed  hy  the  French  Ambassador,  M.  Colbert,  and  the  cause 
desired  to  be  remanded  to  the  natural  judge  (as  was  pretended,)  in 
France.  This  produced  aeveral  memorials  and  several  answers,  ia  which 
my  little  service  was  commanded;  and  the  King  and  his  Council  were 
pleased  to  adjudge,  he  was  anfSciently  founded  in  point  of  jurisdiction, 
to  confiscate  that  ship  and  goods,  and  to  try  capitally  the  person  himself, 
had  he  been  in  hold ;  the  matter  of  JPtenvoy  being  a  thing  quite  disused 
among  princes ;  and  as  every  mao,  by  the  usage  of  our  European  nations, 
is  justioiable  ia  the  place  where  the  crime  is  committed,  so  are  Pirates, 
heing  reputed  out  of  the  protection  of  all  laws  and  privileges,  and  to  be 
tried  in  what  ports  soever  they  are  taken.'Yc) 

Dr.  Story,  in  his  judgment  in  the  United  States  v.  Smith,  says  : 
"There  ia  scarcely  a  writer  on  the  Law  of  Nations  who  does  not  allude 
to  Piracy  as  a  crime  of  a  settled  and  determined  nature ;  and,  whatever 
may  be  the  diversity  of  definitions  in  other  respects,  all  writers  concur 
in  holding  that  robbery  or  forcible  depredations  upon  the  sea,  animo 
furandi,  ia  PlTacy."{d') 

rssaan  *The  same  very  learned  and  able  judge  guards,  however,  cate- 
L  J  fully  against  the  notion,  that  a  mere  excess  of  power  by  a  lawfully 
commissioned  ship  would  place  her  ia  the  category  of  a  Pirate.  As  to  the 
tribunal,  the  mode  of  trial,  and  the  punishment,  it  is  of  coarse  competent 
to  each  country  to  make  its  own  regulations.  By  the  laws  of  most  States 
Piraoy  is  punishable  by  death. (e) 

CCCLIV.  It  has  been  observed  in  a  former  Chapter  that  the  munici- 
pal laws  of  a  State,  or  of  a  number  of  States,  cannot  constitute  that 
ofience  to  be  Piracy,  which  is  not  so  characterized  by  International 
Law;  and  memorable  instances  of  the  scrupulous  severity  with  which 
this  doctrine  is  upheld  by  Great  Britain  were  adduced  in  the  cases  of 
the  Le  Louis,  and  of  the  Queen  v.  Da  Serva  and  others, (/) 

(c)  Life  of  JenMns,  vol.  il.  p,  714. 

(^  5  Wheaton's  (American)  R«poi-t3,  p.  163  :  tlie  note  [a)  to  tliis  page  contains 
a  most  learned  and  careful  accumulation  of  all  the  authorities  on  tiie  subject  of 
Piracy. 

(e)  See  generally,  I  Eent  Coram,  p.  18T,  for  N.  American  U.  S.  Law. 

1  Busaell  on  Crimes,  ch.  viii.  p.  94.  for  English  Law. 

Ortolan,  1.  ii.  e.  sii.  for  Froccli  Law ;  and  Valin,  ii.  p.  336 ;  "  Quant  i.  la  peine 
due  aux  pirates  et  fourbans,  elle  est  du  demUr  atipplice  saivcmt  Vopinian  com- 
mune," ka. 

(/)  Vide  ants. 


>v  Google 


KIOHT    or    JOEISDICTION.  2S3 

Piracy  has  indeed  become  infrequent  in  its  former  taunts,  and,  both, 
in  the  Mediterranean  and  the  "West  Indian  Seas,  appears  to  be  nearly 
estiDot;  but  in  the  waters  of  China  and  the  Eastern  Arohipelago(i?)  it 
is  continually  carried  on ;  and  even  if  it  were  not,  the  law  relating  to  it 
would  form  an  important  chapter  in  International  Jurisprudence,  as  will 
bo  seen  in  tho  obaervationa  which  follow  upon  the  different  kinds  of 
privateers. 

OCCLV.  That  law  has  been  laid  down  with  great  learning  and  oare 
bj  the  Judges  of  the  British  Admiralty  Courts,  which  are,  it  wUl  be 
remembered,  also  Courts  of  International  Law. 

In  a  charge  given  at  a  sessions  of  Admiralty  within  the  Cinque  Ports, 
Sept.  2,  1668,  Sir  Leoline  Jenkins  expressed  himself  as  follows  : — 

*"  There  are  some  sorts  of  felonies  and  offences,  which  cannot  i-^qoo-i 
a  but  upon  the  sea,  within  the  juris-  <-  -I 
These  I  shall  insist  upon  a  little  more  parti' 
a  this  kind  is  Piracy. 

"1  h      f  q     e  of  all  Pirates  and  sea-rovers  !  thoy  are 

in  the  J  f  h  1  w  /  ft  mani generis;  enemies  not  of  one  nation 
or  of  f  I     pi        ly  but  of  all  mankind.     They  are  outlawed, 

as  I  m  y     y  by   h    1  f    11  nations,  that  is,  out  of  the  protection  of 

all  p  d    f    11  1         whatsoever.     Everybody  is  commissioned, 

and  i        b       m  d  h  m,  as  against  rebels  and  traitors,  to  subdue 

andt  h 

"Th  wh  h  U  d  lb  g  upon  the  highway,  the  same  being  done 
upon    h  11  1  P     cy.     Kow  robbery,  aa  'tis  distinguished 

from   h  1  y       jl  es  notonly  the  nctual  takinif  away  of  my 

goods   wh  1    I    m        w    saj     n  j  but    1      th    p  tt    g  n     n  fear, 

w  y  by  f 


be  committed  any  v 
diction  of  the  AdmiraJty. 
cularly  and  the  ohiefest  ii 


by  tak  I 

sight       1  p 
coram 
"A   i 

the  K    g 
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wh 
1 
h 
1  w 


1 


up 


I  th 


^  th     t  a  lawful 


,   ghtP       y 


and 


bb  d 


1       d  8 


ut  E  gl   h    su  h  the 
a  that   f  any  of 

gn      up  n    u     eas  or 
i  t   b     fan  tion  in 


h  hht  gn  lifpnd 
hKgy  fhhltlKng'p  [t  the  Lord 
Admiral's,  the  offender  was  punished,  uot  as  a  felon  only,  but  this  crime 
was  made  high  treason,  in  thai  great  Prince  Henry  the  Fifth's  time  j 
and  not  only  himself,  but  all  his  accompiiees,  were  to  suffer  as  traitors 
against  the  crown  and  dignity  of  the  King."(7j) 

*And  in  a  subsequent  charge  given  at  the  Admiralty  Sessions  r*noQ-i 
held  at  the  Old  Bailey,  Sir  Leoliae  Jenkins  said :—  L  -) 

"  The  next  sort  of  offence  pointed  at  in  the  statute,  are  robberies ; 
and  a  robbery,  when 'tis  committed  upon  the  sea,  is  what  we  call  Piracy. 
A  robbery,  when 'tis  committed  upon  the  land,  does  imply  three  things  : 
— 1.  That  there  be  a  violent  assault.     2.  Thata  man's  goods  be  actually 
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taken  from  his  persoH,  or  possession.  3.  That  he  who  is  despoiled  be 
put  in  fear  tlierehy. 

"  When  this  ia  done  upon  the  sea,  when  one  or  more  persons  enter 
on  hoard  a  ship  with  force  and  armes,  and  those  in  the  ship  have  their 
ship  carried  away  by  violence,  or  their  goods  taien  away  out  of  their 
possession,  and  are  put  in  a  fright  by  the  assault,  this  is  Piracy  ;[{  )  and 
te  that  does  so  is  a  Pirato,  or  a  robber,  within  the  statute. 

"Nor  does  it  differ  the  case,  though  the  party  so  assaulted  and 
despoiled  should  he  a  foreigner,  not  bom  within  the  king's  allegiance ;  if 
he  h&  de  atnicitid  Regis,  he  13  eo  nomiJie  under  the  king's  protection; 
and  to  rob  such  a  one  upon  the  sea  ia  Piracy. 

"  Nor  will  it  be  any  defence  to  a  man,  who  tafecs  away  by  force  ano- 
ther's ship  or  goods  at  sea,  that  he  Lath  a  commission  of  war  from  some 
foreign  prince,  unless  the  person  he  taliea  from  he  a  lawful  enemy  to  that 
prince.  'Tie  a  crime  in  an  Englishman  to  take  a  commission  from  any 
foreign  prince,  that  is  in  open  war  with  another  prince  or  State.  'Tie 
felony  in  some  cases,  'tis  always  punishable  as  a  great  misprision,  since 
His  Majesty  hath  forbid  it  by  various  proelamations.  Yet  if  a  man 
do  take  such  a  commission,  or  serve  under  it,  then  'tis  no  robbery 
to  assault,  subdue,  despoil  bis  lawful  enemy,  nor  yet  to  seize  and 
carry  away  a  friend  supposed  to  be  an  enemy  provided  he  do  bring  that 
j-^„,  ...  friend,  without  pillaging  or  hurting  him,  or  "taking  any  compo- 
!■  -I  sition  from  him,  to  judgment,  in  some  port  of  that  prince,  whose 
commission  he  bears.  'Tis  not  only  Piracy,  when  a  man  robs  without 
any  commission  at  all,  but  'tis  Piracy,  when  a  man,  having  a  commia- 
siuu,  despoils  and  robs  tkose  which  his  commission  warrants  bim  not  to 
fight  or  meddle  with ;  such  I  mean  as  are  de  Ligeantid  vel  Amidtid 
Domini  nosiri  Regis,  and  also  de  LigeantiS,  vel  Amicilid  of  that  prince  or 
State  that  hath  given  bim  his  commission. 

"  You  are  therefore  to  inquire,  if  any  persons  have  committed  robbery 
upon  the  sea,  entering  with  force  and  arms  into  any  ship  or  vessel  belong- 
ing to  the  King's  subjects,  or  to  the  subjects  of  any  prince  or  State  in 
amity  with  the  King,  and  not  in  war  with  any  prince  that  hath  given  a 
commission  to  such  aggressor.  Or  if,  after  such  entering  and  boarding 
the  ship  or  vessel,  they  have  feloniously  carried  and  sailed  away  with 
the  ship  itself,  or  taken  away  any  merchandises,  or  goods,  tackle,  appa- 
rel, or  furniture  out  of  it,  thereby  putting  the  master  of  such  ship  and 
bis  company  in  fear, 

"You  are  carefully  to  present  such  persons,  their  names,  surnames, 
and  additions,  their  places  of  abode  and  occupation,  the  ships  and  the 
goods  they  have  spoil'd  and  robb'd  ;  the  persons  they  have  so  assaulted 
and  despoiled ;  the  kinds,  quantities,  values  of  the  goods  they  have  taken 
away ;  the  names  and  burdens  of  the  ships  or  vessels  they  committed 
the  Piracy  in;  and  where  thoso  vessels,  t!ie  goods,  and  the  Pirates  them- 
selves now  are;  together  with  the  time,  place,  manner  and  circumstances, 
as  distinctly  as  you  can. 
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"  You  are  to  inquire  of  all  such  aa  have  been  acGessaries  to  awch  rob- 
bers, itt  aiding,  abetting,  comforting,  or  receiving  tbem.(/c)  For  tliere 
may  be  accessaries  ia  tbis  as  well  as  in  otber  felonies,  and  tbey  are  pun- 
isbable  here;  Piracy  being  now  made  felony  by  tae  Statute  Law,  and 
when  *any  offence  is  felony,  either  at  the  Common  Law  or  by  rmooc-i 
Statute,  all  accessaries,  both  before  and  after,  are  incidentally  L  -" 
included."  (?) 

In  1696  Sir  Charles  Hedges,  Judge  of  the  High  Court  of  Admiralty, 
during  the  course  of  his  charge  to  the  Grand  Jury,  made  the  following 


"The  King  of  England  hath  not  only  an  empire  and  sovereignty  over 
the  British  Seas,  but  also  an  undoubted  jurisdiction  and  power,  in  con- 
currency with  otber  princes  and  states,  for  the  punishment  of  all  pira- 
cies and  robberies  at  sea,  in  the  most  remote  parts  of  the  world  ;  bo  that 
if  any  person  whatsoever,  native  or  foreigner,  Christian  or  Infidel,  Turk 
or  Pagan,  with  whose  country  we  have  no  war,  with  whom  we  hold  trade 
and  correspondence,  and  aie  in  amity,  shall  be  robbed  or  spoiled  in  the 
Narrow  Seas;  the  Mediterranean,  Atlantic,  Southern,  or  any  other  seas, 
or  the  branches  thereof,  either  on  this  or  the  other  side  of  the  line,  it  ia 
Piracy  within  the   limits  of  your  inquiry,  and  the  cognizance  of  this 

Court.(m) Since  foreigners  look  upon  the  decrees  of  our  courts  of 

jnatice  as  the  sense  and  judgment  of  the  whole  nation,  our  enemies  will 
be  glad  to  find  an  occasion  to  say,  that  such  miscreants  as  are  out  of  the 
protection  of  all  laws  and  civil  government,  are  abetted  by  those  who 
contend  for  the  sovereignty  of  the  seas.  The  barbarous  nations  will 
reproach  us  as  being  a  harbour,  receptacle,  and  a  nest  of  pirates  ;  and 
our  friends  will  wonder  to  hear  that  the  enemies  of  merchanta  and  of 
mankind  should  find  a  sanctuary  in  this  aneient  place  of  trade.  Nay, 
we  ourselves,  cannot  but  confess  that  all  kingdoms  and  conntriea 
who  have  suffered  by  English  pirates,  may  for  want  of  redress  in  the 
ordinary  course,  have  the  pretence  of  justice,  and  the  colour  of  the  laws 
of  nations  to  justify  the  making  of  reprisals  upon  our  *mer-  [-isno|»-i 
chants,  wheresoever  they  shall  meet  them,  upon  the  seas.(«J  <-        J 

It  should  be  considered  likewise,  on  the  other  side,  that  he 

who  brings  a  notorious  pirate,  or  common  malefactor,  to  justice,  contri- 
butes to  the  safety  and  preservation  of  the  lives  of  many,  both  bad  and 
good ;  of  the  good,  by  means  of  the  assurance  of  protection ;  and  of 
the  bad  too,  by  the  terror  of  justice.  It  was  upon  this  consideration 
that  the  Roman  Emperors  in  their  edicts  made  this  piece  of  service  for 
the  public  good  as  meritorious  as  any  act  of  piety,  or  religious  wor- 
ship. 

"  Our  own  laws  demonstrate  how  much  our  legislators,  and  partieu- 
larly  how  highly  that  great  prince  King  Henry  the  Fifth,  and  his  par- 

(ft)  Jao.  Gothotred.  de  fsmosia  Lalronibas  inveetigandis,  p.  23. 
h)  Life  of  Sir  L.  Jenkins,  toI.  i.  p.  xciv. 

(m)  "  Trial  of  Josepli  Uawsou  and  otbers,"  Howell's  State  Trials  (a.  d.  1636), 
vol.  siii.  p.  465. 

(li)  "Trial  of  Josepli  Dawson  and  others,"  Howell's  State  Trials  (i.  n,  16S6), 
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liament,  thought  this  nation  coEcei'Ded  in  providing  for  the  security  of 
traders,  and  scouring  the  seas  of  rovers  and  freebooters.  Certainly 
there  never  was  an  age  wherein  our  ancestors  were  not  extraordinarily 
zealous  in  that  affair,  looking  upon  it,  as  it  is,  and  ever  will  he,  the  chief 
support  of  navigation,  trade,  wealth,  strength,  reputation,  and  glory  of 
this  nation,"(o) 

CCCLVI.  In  1718,  the  Judge  of  the  Vice- Admiralty  Court  Charles 
Town,  in  South  Carolina,  laid  down  the  law  as  to  Piracy  as  follows  :— 

"  Now{  p)  as  this  is  an  offence  that  is  destructive  of  all  trade  and  com- 
merce hetween  nation  and  nation,  so  it  is  the  interest  of  all  sovereign 
princes  to  punish  and  suppress  the  same. 

"  And  the  King  of  England(3)  hath  not  only  an  empire  and  sove- 
reignty over  the  British  sea,  but  also  an  undoubted  jurisdiction  and 
-j^no--.  power,  in  concaiTency  wilh  other  prinoes  *and  States,  for  the 
l-  -I  punishment  of  all  piracies  and  robberies  at  sea,  in  the  most 
remote  parts  of  the  world. 

"Now  as  to  the  nature  of  the  offence:  Piracy  is  a  robbery  committed 
upon  the  sea,  and  a  pirate  is  a  sea-lhief, 

"Indeed,  the  word  'pirata,'  as  it  is  derived  from  ^upav,  'transire,  a 
transeundo  mare,'  was  anciently  taken  in  a  good  and  honourable  aense,()') 
and  signifed  a  maritime  knight,  and  an  admiral  or  commander  at  sea; 
as  appears  by  the  several  testimonies  and  records  cited  to  that  purpose, 
by  that  learaed  antiquary  Sir  Henry  Spelman  in  his  Glossarium.  And 
out  of  him  the  same  sense  of  the  word  is  remarked  by  Dr.  Cowel,  in  his 
InterpTeter;(s)  and  by  Blount  in  his  Law  Dictionary.  ((]  But  afterwards 
the  word  was  taken  in  an  ill  sense,  and  signified  a  sea  rover  or  robber; 
either  from  the  Greek  word  ^ufa.,  deceptio,  dolus,  deceit  ;(u}  or  from 
the  word  mifav,  transire,  of  their  wandering  up  and  down,  and  resting 
in  no  place,  but  coasting  hither  and  thither  to  do  mischief:  and  from 
this  sense,  of  kuto,  5«Ai»rs-ay  Kitxavfyoij  sea-malcfactors,  were  called 
srsipixTsiij  pirates." 

This  learned  Judge  also  cited  various  authorities  from  the  Civil  Law, 
|-^„„g-  and  from  jurists,  from  the  Statute  and  Common  *Law,  and  eom- 
1-         J  mcntators  thereon,  the  most  important  of  which  will  he  found  in 

(0)  lb. 

(p)  "  Trials  of  Major  Bonnet  and  others  for  Piracy  (a.  d.  ItlS),"  Howell's  State 
Triala,  vol.  xv.  pp.  I234-3T. 

(g)  See  "  Sir  ChaileB  Hedges's  Charge  at  the  Trial  of  Dawson,  &c.,"  State  Trials, 

(r)  "  Pirata  pro  miiiteinaritimo,dira  roil  its i/jflt,  1.  e.  transire  vel  pervagari.  Asser, 
Menevens.  Epist.  in  Tit.  ^Ifredi.  Rei  ^Ifcedus  jnasit  cjmbas  et  galeae,  i.  e.  lon- 
gaa  naves,  fabricari  per  regnum,  nt  navali  prielio  hostibus  adTeutantii}as  obTiaret 
Imposltisque  piratis  in  illis,  vias  maris  custodiendas  cominlsit.  Hoc  sessu  arclii- 
piraCem  dici  ceneeo  pro  cantarum  prsfecto,  'rel  qnem  hodie  admirallum  nnncupa- 
mas.  In  quadajn  enlm  Charta  Begis  Edgari  Ccenotiio  Glaetouiensl  confectft.  An. 
Dora.  Sll,  teatium  unua,  Maitoein  archipiratem  se  ccminat.  Annal.  Gisbnmeneea, 
in  Will.  Rufo,  cap.  1.  Robertua  vero  cornea  {Normanite)  attemtavit  venire  in  An- 
gliam  cum  magno  esercitu  ;  sed  k  piratis  regis,  qui  curam  maris  ti  rege  (Willielmo) 
Busceperant,  repulsus  est." — Spelman,  GlosEar.  in  voce  Pirata,  p.  460. 

Vid.  etiam  Seldeo,  Mare  Glaus.  1.  ii.  e.  x.  p.  267. 

Bngl,  et  Godolph.  Admlr.  Joiisd.  c.  iii.p.  25. 

is)  In  the  word  "  Pirata."  (t)  lu  the  word  "  Pirate." 

u)  See  Ridley's  Yiew  of  the  Civil  Law,  p.  ii.  c.  i.  s.  3.  p.  127. 
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the  note;(3:)  and  he  observed  that  Piracy  remained  a  felony  hj  tho  Civil 
Law;(j]  aad  therefore,  though  the  Statute  of  28  Hen.  VIII.  gavo  a  trial 
by  the  course  of  the  Common  Law,  yet  it  altered  not  the  nature  of  the 
offence;  and  the  indictment  must  mention  the  same  to  be  done  "super 
altum  mare,"  upon  the  high  sea,  and  must  have  both  the  words  "  felonies" 
and  "piratice,"(2)  and  therefore  that  even  a  pardon  of  all  felonies  did 
rot  extend  to  this  offence,  but  ought  to  bo  specially  named. 

In  1802,  Lord  Stovfell  addressed  the  6-ra.nd  Jury  as  follows: — 
*"You  are  called  upon  to  discharge  the  office  of  grand  jurors  r^ooq-i 
for  the  jurisdiction  of  the  Admiralty  of  England — an  office  of  L  J 
great  extent  in  point  of  local  authority,  and  of  great  importance  in  its 
operation.  It  estends  over  all  criminal  acta  done  by  the  King's  subjects 
upon  the  sea,  in  every  part  of  the  globe.  Ton  have  to  inquire  of  such 
acts  committed,  wherever  the  ocean  rolls;  aad  in  the  beneficial  inter- 
course which  now  connects  all  tho  nations  of  the  world,  and  of  which 
your  own  country  enjoys  so  fair  a  portion,  it  is  not  needful  that  I  should 
enlarge  upon  the  necessity  of  preventing,  by  a  vigilant  civil  discipline, 
all  disorders  which,  by  obstructing  its  peace  and  freedom,  might  en- 
danger its  existence."  (a) 

CCCLVIt.  The  English  High  Court  of  Admiralty  is  held  before  a 
judge  who  is  the  lieutenant  of  the  Lord  High  Admiral,  and  it  is  a  court, 
as  appears  from  the  foregoing  extracts  from  the  charges  of  judges,  of 
criminal  as  well  as  civil  jurisdiction.  The  authority  of  this  Court  is 
supported  by  various  statutes,  but  the  offences  cogniaable  by  it  have  been 

(i)  3  Inst.  0.  slii.  p.  113.    And  on  Litflston,  f.  391.  a. 

And  see  Bridal's  Jua.  Criminis,  pp.  70,  11. 

Coke,  3  Inst.  o.  xlix.  p.  113. 

Mollof,  de  Jnrs  Marit.  1.  i.  c.  ir.  s.  1.  p.  51. 

See  Laws  of  Oleroa,  c  47.  in  Godolph,  in  p.  211. 

Molloy,  ib.  B.iii.  p.  51. 

"In  odinm  piratamm,  prieter  alias ptenas,  etatutum  est  ut  eorum  navigia  caivis 
derlpere  lioeat'* — Zouoh,  De  Jure  Kautico,  pt.  i.  a.  s.  p.  400. 

"  A  piratis  ant  IstronibuB  captt  liheri  permanent." — Dig.  jlix.  t.  sy.  six.  3.  ii. 

"  Qni  a  latronibus  captns  est,  servus  latronnm  noa  cat :  nee  postliminium  illi 
nccessarium  est."— lb.  34. 

"Bt  quiepiratieaut  latronea  nobis  eripueruotnon  opus  Iiabent  poatliminio,  quia 
jus  genljnm  illie  non  concessit  ut  jus  Domini  mutare  possint.  Itaque  cea  ab  illis 
capt»  nbicunque  reperinnter  irindicarL  possunt." — Grot,  do  Jm.  Bel.  ae  Pao.  1.  iii. 
c.  ix.  3.  ivi.  p.  561. 

See  27  Edw.  III.  o.  xiii.  p.  128. 

1  Croke,  p.  685,  Anonym. 

Hobart,  pp.  78,  IS.,  Sic  R.  Bingley's  Case,  and  Edmian  and  Smitli's  Case,  33 
Oai.  II. 

3  Keble,  p.  744,  pi.  11. 

Hale,  PL  Or.  p.  77. 

Hoiloy  p.  5E, 

Hawkias,  PI.  Or.  1.  i.  c.  xssTii.  s.  ii.  p.  08. 

38  Hen.  YHI.  c'  sv.  s.  3,  p.  487. 

(y)  Coke,  p.  112. 

Hale,  p.  87. 

Molloj,  b.  i.  0.  JT,  s.  SIT.  ssvi.  p.  62. 

(i)  Leach'a  Hawk.  P!.  Cr.  b.  i.  e.  37,  s.  15. 

(uj  "  Trial  of  William  Codliag  and  otliers,"  Howell's  State  Trials  (1802)  vol. 
Mviii,  p.  178. 
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by  recent  atatutes(6J  made  also  triable  by  a  Central  Criminal  Court  iQ 
London,  of  which  the  Judge  of  the  Admiralty  is  made,  with  other  jndgea, 
a  member,  and  also  power  has  been  given(c)  to  any  judge  of  assize,  oyer 
and  terminer,  or  gaol  delivery,  without  the  issuing  of  a  special  commia- 
sion  required  by  an  earlier  statate.Wj  to  inquire  of  aud  determine  all 
offences  oomroitted  at  sea  or  within  the  Admiralty  jurisdiction.  The 
jurisdiction  of  the  High  Court  of  Admiralty  however  still  remains,  for- 
tified indeed  in  some  respects  by  a  very  recent  atatute,(«)  and  it  has  been 
r»i^cim  "reeentlj  exercised  in  a  moat  important  case  of  piracy,  called 
L  ''■^"J  »The  Magellan  Pirates." 

Towards  the  latter  end  of  1851,  there  was  an  insurrection  in  some  of 
the  dominions  belonging  to  tte  state  of  Chill.  General  Cruz  was  at  the 
head  of  this  insurrection,  failed,  and  retired  into  the  country.  There 
was  a  Chilian  convict  settlement,  at  a  place  called  Punta  Arenas,  the 
garrison  of  which  consisted  of  160  soldiers  and  450  male  convicts.  An 
officer  in  that  garrison  raised  an  insurrection,  and  murdered  the  governor. 
In  conjunction  with  those  who  conspired  with  him,  he  seized  a  British 
vessel  called  The  Eliaa  Cornish,  and  also  an  American  vessel,  called  The 
riorida.  They  murdered  the  master,  and  Mr.  Deane,  part  owner  of  The 
Eliza  Cornish,  and  also  the  owner  of  the  Plorida.  These  facts  coming 
to  the  knowledge  of  Admiral  Moresby,  the  eommander-in-ehief  of  that 
station,  he  despatched  the  Tirago,  a  British  steamer,  under  the  command 
of  Captain  Houlaton  Stewart,  to  the  Straits  of  Magellan.  On  January 
28,  1852,  a  vessel  which  proved  to  be  The  Eliza  Cornish,  waa  descried 
working  out  of  the  Straits;  chase  was  made,  and  a  shot  fired  across  her 
bow,  which  brought  her  to.  She  waa  boarded,  and  seized  by  orders  of 
Captain  Stewart.  She  was  at  that  time  in  the  possession  of  a  large  num- 
ber of  the  persons  who  had  raised  the  insurrection  at  Punta  Arenas;  there 
were  found  on  board  her  128  men,  24  women,  and  18  children.  The 
guns  were  loaded,  and  the  men  were  armed;  they  were  under  the  com- 
mand of  a  man  named  Bruno  Brionis,  who  held  a  commission  from  0am- 
biaso,  the  leader  of  the  insurrection.  These  men  were  aftewarda  delivered 
np  to  the  Chilian  authorities  at  Valparaiso.  Captain  Stewart  proceeded 
in  search  of  Cambiaao,  and  the  other  insurgents,  and  he  secured  56  at 
Wood's  Bay.  On  February  15th,  Captain  Stewart  discovered  The 
Elorida  in  possession  of  a  large  number  of  insurgents;  it  was  said  that 
these  insurgents  had,  whilst  at  sea,  risen  against  Cambiaso  and  five 
others,  and,  with  the  aid  of  the  American  master  and  crew,  brought  the 
vessel  to  the  port  where  Captain  Stewart  had  found  her.  On  board  The 
j.^„Q,  -.  *Florida  was  found  treasure  which  had  been  plundered  from 
L  J  The  Eliza  Cornish.  Ail  the  persons  on  board  The  Florida,  not 
American,  wore  given  up  to  the  Chilian  authorities.  Upon  this  state  of 
facts,  Captain  Stewart  and  the  officers  and  crew  of  H.  M.  S.  Virago,  ap- 
plied to  the  Court  of  Admiralty  for  a  certificate,  according  to  a  provision 
of  a  i-eoent  statute,  in  order  that  they  might  obtain  the  payment  of  bounty 

(i)  4  &  5  William  IV.  c,  33. 
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leirned  Judge  observed- —  L         J 

'  I  ipprelien  \  that  in  tKe  admimstritioa  of  our  criminal  law,  generally 
■.peaking  all  peii  ns  are  held  to  be  pirates  who  are  found  guilty  of 
piratical  act'*,  and  piratical  acts  are  robbaiy  and  mnrdei  upon  the  high 
eas  I  do  not  behove  that,  e\on  where  humin  life  was  at  stake,  onr 
eouits  of  common  law  evci  thoUj^lit  it  neceasaiy  to  extend  their  inquiiy 
further  It  it  wis  clearly  pr  ved  i^ainst  the  accused  that  ttey  hid 
committed  robbery  and  muider  upia  the  bigli  seas,  they  were  adjudged 
tobepute'i,  tnd  suffered  acooilmgly  It  was  never  deemed  neco&aary 
to  inqmie  whether  the  parties  so  convicted  hid  intended  to  rob  or  to 
luuider  tn  the  high  aeis  mdi'ii.rimiuitely  Though  the  munioipal  law 
l!  different  countries  may  and  does  differ  in  many  lespects  as  to  its  defi- 
nition of  piracy,  yet  I  apprehend  that  all  nations  agree  in  this,  that  acta 
such  as  jobbery  and  ranrder  on  the  high  seas  are  piratical  acta,  and  con- 
trary to  the  law  of  nations.  It  does  not  follow  that,  because  rebels  and 
iusurgenta  may  commit  against  the  ruling  powers  of  tbeir  own  country 
acts  of  violence,  they  may  not  commit  pii'atical  acts  against  the  sabjecta 

[/)  Di'.  Lushington. 

Iff)  A  question  arose  as  to  the  construction  of  the  13  &  14  Vict.  G.  26,  (whicli 
had  repealed  6tli  Geo.  IV.  c.  49.) 

16  Jurist,  p.  1145.  The  Magellaa  Pirates;  contains  report  of  this  preliminary 
objecUon.  The  second  gention  of  the  Act  enaota  "  That  wbeoevec  any  of  Her 
Majesty's  ships  or  vossals  of  war,  or  hired  armed  yessels,  or  any  of  the  ships  or 
vessels  of  war  of  the  Bast  India  Compauy,  or  their  boats,  or  any  of  the  officers 
and  crews  thereof,  shall,  after  the  said  first  day  of  June,  attaot  or  be  engaged 
with  aDy  persons  alleged  to  be  pirates  afloat  or  ashore,  it  shall  be  lawful  for  the 
High  CoQtt  of  Admifalty  of  England,  and  foe  all  courts  of  Vice-Admiralty  in  any 
dominions  of  Het  Majesty  beyond  the  seas,  including  those  courts  of  Vice- Admiralty 
within  the  territories  under  the  government  of  the  East  India  Company,  to  taka 


cognizi 


.eof  a 


i  determine  whether  the 


persons  or  any  ■ 


f  them  Eo  attacked 


jj  adjudge  what  was  the  total  number  of  pirates  si 
engaged  or  attacked,  specifying  the  number  of  pu-atea  captured,  and  what  were 
the  vessels  and  boats  engaged."  At  the  hearing  of  the  case  the  learned  jndge 
said,  "  it  appears  to  me  that  in  affixing  a  construction  to  this  statute,  I  am  enti- 
tled to  hold  that  the  intention  of  the  legislature  was,  that  acts  of  piracy  might 
constitute  pirates." 
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of  other  states,  especially  if  sucli  acta  are  in  no  degree  connected  with 
the  iaaurrection  or  rebellion.  Even  an  independent  State  maj  bo  guilty 
of  piratical  acts.  What  are  many  of  the  African  tribes  at  this  moment? 
Is  it  not  notorious  that  tribes  now  inhabiting  the  African  coast  of  the 
Mediterranean  will  send  out  their  boats  and  catch  any  ships  becalmed 
j-^nQ„-.  upon  their  coasts?  Ave  they  not  pirates  because,  *perhaps, 
■-  J  their  sole  livelihood  may  not  depend  upon  piratical  acts?  I  am 
aware  tliat  it  has  been  said  that  a  State  cannot  be  piratical,  but  I  am 
not  disposed  to  assent  to  sucK  dictum  aa  a  universal  proposition."(S.) 

GCCLVIH.  We  now  approach  the  delicate  subject  of  privateers  or 
commissioned  private  ships.  The  right  of  making  war  being  inherent 
in  the  government  of  every  independent  state,  it  follows  as  a  necessary 
consequence  that  it  is  competent  to  suoh  government  to  commission  such 
national  vessels  as  it  may  think  pioper  to  assist  in  carrying  on  the  wai 
to  ifsue  Letters  of  AIarcjue(i)  according  to  the  legal  pkrasi. 

So  lon^  as  these  vessels  sail  under  a  fiaho-ial  commission  and  within 
the  teims  of  that  commission  it  i^  quite  dear  that  they  are  not  and 
never  have  been  considered  as  pirates  by  International  Law  (/)  And 
evtn  if  they  exceed  the  limits  of  their  commission  and  commit  unwai 
rintable  acts  of  violence  if  no^i  a  ft  m/ intention  cin  be  proved  against 
them,  they  are  responsible  to  and  punishable  by  the  State  alone  from 
P^3q,-|  which  their  commission  has  issued  (?)  A  vessel  which  *takes 
L  -It  mmi'JS  ons  from  hoth  helhjTentb  is  guilty  of  piracy  foi  the 
one  luthor  ty  conflicts  with  the  other  But  a  nicer  question  has  arisen 
with  icsject  to  a  vessel  wlucli  sails  under  two  or  more  commissions 
gr-nted  by  all  i  ^  v  s  against  a  comma  i  ene  ly  The  better  opinion 
seems  to  b  that  such  pra  tioe  ■!  iireguhr  and  inespedient  but  doeo  not 
cany  with  it  the  substince  oi  the  name  of  P  racy 

The  Ijw"  (Sii  Lbolme  Jenkins  says  in  the  letter  alrcaly  c  ted)  dia 
tmguishes  between  a  pirate  who  is  a  highwayman  and  seta  np  for  rob- 
bing, either  having  no  commission  at  all,  or  else  hath  two  or  three,  and 
a  lawful  man-of-war  that  esoeeds  his  commission." 

The  question  remains,  what  is  the  character  affixed  by  the  law  to  the 

(k)  The  Shipping  and  Mercantile  Gazette  of  Wednesday,  2Ttli  Julj,  1853. 

See  also  report  of  this  case,  which  was  decided  in  1853,  ia  the  Common  Law 
and  Equity  Reports,  vol.  i.  pt.  viii.  p.  81,  at  the  end  of  the  Tolume. 

(i)  Naria  piiedatoria  (Bjolt.  Q.  J.  P.  L  i.  c.  13.) : — 
.   Privateer.    Sbip  commissioned ;  furnished  with  letters  of  marque  (miinj  de  cdtq- 
misaion ;  lettres  de  matqae.) 

Croisenr,  Armateur,  (and  Bometimes,)  Corsaire. 

Caper,  Eceuzer. 

Armatore.    Nave  annataper  earseffffiars  corsale;  nane  aiiaata  in  corso. 

{k)  Vattel,  1.  ui.  c.  ST.  s.  229. 

Eliiber,  a.  260, 

«)  Wheaton,  ElSm.  i.  141. 

Bynkersboek,  Q.  J.  P.  i.  c.  svii. :  ''  Qui  antnm  nuUiua  principis  aactocitate  sive 
mari  sive  terra  rapinnt  piratorum  priedonumque  vooabnlo  intellignntar.  Unde, 
ut  pirata  puniuatur,  qui  ad  hostem  deprsedandum  enavigant  sine  mandato  prie- 
tecti  maris  et  non  prieatitis  quie  porro  prtestari  desiderant.  .  .  .  Sed  Pirata  quis 
3,  indo  pendet  an  mandatum  prjedandi  habuerit,  si  habuerit  et  argnatur 
n  habuerira  pro  PiratS." 
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vessel  of  a  neutral  '^t  t       m  d  p       t  th  a  commission  from 

the  belligerent  ?     Th  t        h  1       g    Ity    f      gross  infractioa  of 

loternatioDal  Law,(?)  th  t    h  t  tl  d  t    th    1  beral  treatment  of 

a  vanquished  enemy  h  lly      q      t       bl      b  t  t  would  be  difficult 

to  maintain  that  thh  t  fpyhb  t  mped  upon  such  a 
vessel  by  the  deoisi  fit  t  ilLw  MO  tolan  admits  that 
this  position   cannot  b      th     gh   h      1  th  t    t  should  be,   main- 

t;uiicd.(ni)    At  the     m      t        bt  t     h  t  d  that  they  r^ooc-i 

will  prevent  their  subj  ts  dhyj  It  fm  accepting  L  J 
such  commissions,  as  th     T      ty    f  178G  (26th  September) 

tetween  Great  Brit  d  F  (  }      d  h  covenanted  that  it 

shall  be  considered  byh        m  pllw        P       J       Among  the  arti- 

cles of  the  French  0  1  d    1    M  11    t  d  by  Valin,  is  tho 

following  :- 

f'Defendons  a  to  i  t    d    p      d  m        ns  d'aucuns  Uois, 

Princes  on  Etats  et  p  ro     d  n  guerre,  et  conrir 

la  mer  sous  leur  bannifere,  si  ce  n'est  par  notre  permission,  a  peine  d'etre 
trait«s  comme  pirates."(o)  Treaties  between  France  and  Holland,  in 
1662,  and  between  France  and  the  United  States  of  North  America,  in 
1778,  declare  such  privateering  carried  on  by  the  subjects  of  either  nation 

[t)  See  the  law  laid  down  to  this  etFoct  in  the  following  American  cases,  viz ; — 

"Trial  of  Gideon  Henfleld,  for  illegally  enlisting  in  a  French  Privateer."  In 
the  Circnit  Conrt  of  the  United  States  for  the  Ponasjlyanian  District.  Philadel- 
phia, l'i93,  p.  49. 

"Trial  of  John  Etienne  Guinet,  et  al.  for  fitting  ont  and  arming  a  French  armed 
veaeel."  In  the  Circuit  Court  of  the  United  States  for  the  PennsylTanian  District, 
Philadelphia,  IT95,  p.  93. 

"Trial  of  Francis  Villato,  for  entering  on  board  a  French  Privateer."  In.  the 
Circnit  Court  of  the  United  States  for  the  Pennsylvanian  District.  Philadelphia,' 
1797,  p.  185. 

"  Trial  of  Isaac  Williams,  for  accepting  a  Commission  in  a  French  armed  vessel, 
and  serving  in  same  t^ainst  Great  Britain."  In  the  Circnit  Court  of  the  United 
States  for  the  Connecticut  District.  Hartford,  1799,  p.  652. — State  Trials  of  the 
United  States  (by  Wharton),  published  at  Philadelphia,  1849. 

(m)  Ortolan,  pp.  260-1 :  Maia  qu'il  j  ait  Ih,  un  veritable  crime  de  picaterie  de 
droit  des  gens,  c'est  qui  ri'est  pas  encore  tiniversellement  reeonnu." 

(m)  Art.  III. :  "  Cn  est  aussi  convenn,  et  il  6t6  arrfltfi,  qne  les  snjets  et  habitans 
des  royaumes,  provinces  et  ^tats  de  lenrs  Majesty,  n'eserceroiit  a  I'avenir  ancuns 
actes  d'hostiliti  ni  violences  les  nns  contre  les  autres,  tant  sur  mer  que  sur  terre, 
fleuces,  rivifires,  ports  et  rades,  sous  qnelque  nom  et  pretests  qne  oe  soil;  ensorte 
qae  les  snjets,  de  part  et  d'autre,ne  pourront  prendre  aucune  patente,  commission, 
ou  instiTiction  poor  armemeus  particnliers,  et  faire  la  coarse  en  mer,  ni  lettres 
Yulgairement  appellees  de  reprlaailles,  de  quelquea  princes  ou  Stats,  ennemis  de 
I'nn  on  de  I'antre,  ni  troubler,  molester,  erap6cher  ou  eodommager,  en  quelqne 
maniJre  que  ce  salt,  en  vertn  on  sous  pretests  de  telles  patentea,  commissions  on 
lettres  de  represailles,  les  aujeta  et  habitans  sasdits  du  roi  de  la  Grande-Bretagne, 
ou  do  Eoi  Tr6s-0hr^tien,  ni  faire  ces  sortes  d'armemens,  ou  s'en  seryir  pour  aller 
en  mer.  Et  seront  a  celte  fin  toutes  et  quantes  fois,  qu'il  sera  requia  de  part  et 
d'autre  dans  toutes  les  terres,  pays,  et  domaiaes  qu^  qu'iis  soient,  tant  de  part 
que  d  autre,  renouTell^es  et  publiies,  des  defenses  Stroites  et  expresses  d'user,  en 
aucune  maniftre,  de  telles  commiasious  ou  lettres  de  teprfesaillea,  sous  les  plus 
grandes  i  eines  qui  puissent  Stre  ordonn^es  contra  les  infVacteurs,  outre  la  resti- 
t  t  on  et  la  satisfaction  entlfere,  dont  ils  seront  tenus  envers  ecus  auxquels  iU 
iu     a  ca  si  quelqne  dommage." — MnrtEns,  Sec.  dc  Tr.  vol.  iv.  pp.  156-7. 

(o)L       .  t.  is.  art.  iii.  t.  ii.  p.  235, 
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r*^QR1  to  he  Piracy. (jj)  A  "simUar  Treaty  was  entered  into  betweea 
L  J  the  Nortii  American  Xlnited  States  and  PrussTa(2)  in  1785.  A 
Treaty  betweca  Denmark  and  the  Eepublie  of  Genoa,  concluded  on  the 
30th  Ju!y,  1789,  contained  a  similar  provision,  (r)  And  all  the  Treaties 
contracted  hy  France  with  the  American  Republics  ooatain  a  provision, 
of  which  the  16tli  article  of  the  Treaty  witii  VeneEuela,  (25tli  Majoh, 
1843,)  may  serve  as  a  sample; — 

r*Rfni  *"  ^^'  ^''^  3rri™  1"<!  I'ane  des  deux  parties  contractantes  soit 
<-  J  en  gQerre  aveo  qnelc(ue  autre  pays  tiers,  1' autre  partio  ne  pourra, 
dans  aucun  cas,  autoriser  ses  natioaaux  a,  prendre  ni  accepter  des  com- 
missions  ou  lettres  de  marqne,  poar  agir  hostilement  contre  la  premi&re, 
ou  pour  inqnifiter  le  commerce  et  lea  propri6t6s  de  ses  sujeots  ou  oito- 
yens.'Vs) 

On  the  3rd  of  July,  1819,  the  British  Legislature  provided,  among 
other  things,  by  a  statute  commonly  called  "The  Foreign  KoliBtaient 
Act,"(()  that  if  any  person  within  any  part  of  the  United  Kingdom,  or 
in  any  part  of  His  Majesty's  domiaiona  beyond  the  seas,  shall,  without 
the  leave  and  licence  of  His  Majesty  for  that  purpose  first  had  and  ob- 
tiuned  as  aforesaid,  equip,  furnish,  fit  out,  or  arm,  or  attempt  or  endea- 

(p)  "Aucun  aiy'et  d«  Roi  Trfe-Chr^tiea  ne  prendra  de  commiseion  de  lettrea  de 
marque  pour  avmer  quelque  Taissean  ou  vaiaseaus,  b,  I'effet  d'l^ir  comma  cotsnire 
centre  les  dits  Etats-TJnia  ou  qaelquee-una  d'antr'eux,  ou  CM(atre  las  sujeta,  peuples 
ou  habitana  d'icenx,  ou  contra  lenr  propri^t^,  ou  celle  des  habitane  d'aucua  d'ea- 
tr'eus,  de  quelque  prince  que  ce  eoit,  aveo  leequela  les  dits  Btats-tJnis  aeront  en 
gnerro.  De  ni6ine,  aacun  citojen,  Bujet  ou  habitant  des  snsdita  Etata-tJniE  et  de 
quelqu'uD  d'entr'em,  ne  deroandera  ni  n'accepteca  ancnn  commiseion  ou  lettre  de 
marque  pour  ormer  quelque  vaiBseau  ou  vaisseaua,  pour  courre-Bus  am  Bujets  de 
S.  M.  T.  0.,  ou  quelqu'nn  d'entc'eui,  ou  leur  propcifitfi,  ds  quelqaa  prince  ou  ^tats 
■que  ce  eoit,  avac  qui  aa  dite  MajeatS  ae  trouvera  en  guerre;  et  Bi  quelqu'tiQ  de 
I'une  ou  de  I'autre  nation  prenoit  de  pareilles  commissions  ou  lettrea  de  marque, 
ilsecapaui  comme  ;pii-ale."— Martens,  Rec.  de  Tr.  (1778,)  vol.  ii,  p.  597.  (Art.ixi.) 

(g)  Art.  XX.  "Aucnn  citoyen  ou  sujet  de  I'une  des  deux  partiea  ooctractantea 
n'acceptera  d'une  puissance  aveo  la  qoelle  I'antra  pourrait  Stre  en  guerre,  ni  com- 
mission ni  lettre  de  marque  pour  armer  en  course  contre  cette  demifire,  boub  peine 
d'Stra  pani  oomme  pirate.  Et  ni  I'nn  ni  I'autre  dee  deux  etats  ne  louera,  prfeteca 
ou  donnera  une  pactie  de  ses  forces  oaTides  on  militaites  i  I'ennemi  de  I'autre. 
pour  I'aider  &  agir  offensivement  ou  deftnsivement  contre  I'etat  qui  est  en 
guerre."— (to  Sept.,  1785.)     Martens,  Rec.  de  Tr.  iv.  p.  45. 

(t)  "  Les  sujets  de  part  et  d'autre  ne  pourront  prendre  ni  recevoir  patentes,  in- 
Stciictiona,  ui  commissions  ponr  armemens  parCicnliers,  et  pour  faire  la  course  en 
mer,  ni  letters  patentes  appell^ea  vulgairemeut  lettres  de  represailles  d'aueuii 
prince,  ou  ^tat  ennemi  de  Tana  ou  de  I'autra  partie  contractante.  Us  ne  devront 
jamais  en  quelqae  manifire  qae  ce  puiaae  6tre,  faire  valoir  des  serablables  patentes, 
commiasions,  ou  lettrea  de  repcesailtes  d'une  puissance  tierce,  pour  troubler, 
molester,  empficher,  ou  eudomager  les  snjests  respectife,  ni  faire  de  teis  armemens 
Bt  courser,  sous  peine  d'gtre  regardds  et  traitfis  oorame  pirates. 

"A  cette  fin  lee  hautes  partiea  contrRctanlea  promettent  rficiproquement  de 
faire  publier,  le  cas  avenant,  des  defenses  i  lenra  sujets,  sous  les  plus  rlgonreuEae 
peiues,  d'exercer  de  pareilles  pirateriea,  et  si  an  mfipris  de  ces  mSmes  defenses 
qnelqu'uQ  n'en  commit  pas  moins  de  semblables  contraventionB,  il  aeia  puni  des 
pMnes  prfiscritea  auivant  rordonnance  ^roanSe,  et  il  indemnisera  et  dldommngera 
enti^rement  celui  ou  ceuz,  aur  lesquela  11  anrait  fait  dea  prises." — Martens,  Rec. 
de  Tr.  (1789,)  vol.  iv.  pp.  447-3.  (Art  sii.) 

(s)  Martens,  Rec.  de  Tr.  (1843),  vol.  sisiv.  p.  170. 

See  Manning's  Law  of  Kationa,  for  other  Treaties  on  this  Euhject,  p.  111. 

({)  This  statute  will  be  again  considered  in  that  part  of  this  worl;  which  will 
treat  of  Iheyu:  betti,  aud  of  tlie  lUghts  and  Duties  of  Neutrals. 
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your  to  equip,  farnisli,  fit  out,  or  arm,  or  procure  to  be  equipped,  furnialied, 
fitted  out,  or  armed,  or  shall  kuowiugly  aid,  assist,  or  be  eoncerned  in 
the  equipping,  fumiBhiDg,  fitting  out,  or  arming  of  any  ship  or  vessel, 
with  intent  or  in  order  that  suoh  ship  or  vessel  shall  be  employed  ia  the 
eervioe  of  any  foreign  prince,  state,  or  potentate,  or  of  any  foreign  colony, 
province,  or  part  of  any  province  or  people,  or  of  any  person  or  persona 
exercising  or  assuming  to  exercise  any  powers  of  government  in  or  over 
any  foreign  state,  colony,  province,  or  part  of  any  province  or  people,  as 
a  transport  or  store  ship,  or  with  intent  to  cruise  or  eorarait  hostilities 
against  any  prince,  state,  or  potentate,  or  against  the  subjects  or  citizens 
of  any  prince,  stite,  or  potentate,  or  against  the  persons  exercising  or 
assuming  to  exercise  the  powers  ot  government  in  any  colony,  province; 
or  part  of  any  piovmce  or  countiy,  or  against  the  inhabitants  of  any  for- 
eign colony,  province,  or  p^^t  of  any  province  or  country,  with  wbora 
His  Majesty  *shill  not  tben  be  it  war,(M^  such  person  shall  be  i-^oqq-i 
punishable  by  tine  and  irapnaoament,  and  such  ship  or  vessel  <-        J 


In  1818,  the  year  befoio  the  passing  of  tbis  Act,  the  United  States 
revised  and  it.  ena<'ted  a  law  pas'iod  m  1794,  of  which  the  provisions  are 
pretty  much  the  sime  is  those  cf  tbo  Englisb  statute.  The  North 
Amerioau  United  Stites  may  poihaps  claim  to  he  the  first  country 
wbich  has  systemitio illy  endcivouicd  to  put  aa  end  to  the  practice  of 
privateering  (n) 

CCCLIX  Soon  ifter  the  abdication,  of  James  II.  an  International  ques- 
tion of  very  great  importance  irose,  namely,  what  character  should  be 
ascribed  to  iS-ivateers  commissioned  by  the  monarch,  who  bad  abdicated, 
to  make  war  against  the  adherents  of  William  III.,  or  rather  against  the 
English  while  under  his  rule?  The  question  in  fact  involved  a  discus- 
eion  of  the  general  principle,  whether  a  deposed  sovereign,  claiming  to  be 
Bovereign  dejure,  might  lawfully  commission  privateers  against  the  sub- 
jects and  adherents  of  the  sovereign  de  facto  on  the  throne;  or  whether 
such  privateers  were  not  to  be  considered  as  Pirates,  inasmuch  as  tbey 
were  sailing  animofurandi  et  deprmdandi,  without  s,ny  national  charac- 
ter. The  question,  it  should  be  observed,  did  not  arise  in  its  full  breadth 
and  importance  until  James  II.  had  been  expelled  from  Ireland  as  well 
as  England,  until,  in  fact,  he  was  a  sovereign,  claiming  to  be  such  de 
jure,  but  confessedly  wiikout  territory.  It  appears  that  James,  after  he 
was  in  this  condition,  continued  to  issue  letters  of  marque  to  his  followers. 
The  Privy  Council  of  William  III,  desired  to  hear  civilians  upon  the  point 
of  the  piratical  character  of  such  privateers.  The  arguments  on  both 
sides  are  contained  in  a  curious  and  rather  rare  pamphlet,  pub-  rsaqq-i 
lished  by  *one(i/)  of  the  counsel  {Dr.  Tindal)  for  King  William,  in  t-  -• 
the  years  1693-4.(s)  The  principal  arguments  for  the  piratical  charaotei- 
of  the  privateers  appear  to  have  been  — 

(m)  59  Geo,  III.  c.  69.  see.  vii. 
\x)  1  Kent  Commetit.  p.  122. 

Viile  Morning  Post  and  Timea  of  Maruh  9,  1854,  aad  General  Watson  Webb's 
letter  in  tJie  latter  joutnal.  (y)  Tho  other  was  Dr.  Littleton. 

{z)  An  edition  was  printed  in  1^34,  at  London,  "  for  tUe  proprietors,"  after  his 
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1.  That  International  Law  is  chiefly  built  upon  the  general  good  of  all 
tho  societies  which  are  members  of  the  universal  community. 

2.  That  long  custom,  in  things  indifferent,  is  not  binding  upon  nations 
after  they  have  publicly  declared  that  they  intend  no  longer  to  be  hound 
by  them, — instanced  in  the  case  of  resident  ambassadors,  whom  a  nation 
might  without  violation  of  Law,  refuse  to  receive. 

3.  That  nothing  can  more  diminish  from  the  aacredness  of  the  Law  of 
Nations  than  to  allow  it  no  other  foundation  than  the  practice  of  the 
generality  of  sovereigns,  who  often  sacrifice  the  happiness  of  their  own 
nation  to  the  gratification  of  their  passions. 

4.  That  the  Law3  of  Nations  relate  to  their  mutual  commerce  and  cor- 
respondence, which  cannot  he  maintained  but  by  having  recourse  to  those 
who  have  llie  power  of  making  Peace  and  War,  and  all  Contracts  for  the 
nations  which  thoy  represent,  whose  acts  are  the  acts  of  tho  whole  body, 
and  bind  the  members  as  much  as  if  each  particular  person  had  assented. 
That  on  ac-ount  of  this  powr  the  "oyernors  of  each  society  arc  allowed 


f     a 
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R  ghls  of  fcovereigna,  l)y  Matthew  Tyudal,  LL.  i . 
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the  titular  and  oust  d  p 
according  to  Marit  m        lit 

taken.     He  could       ih  f         tl       tt     d  n       f 

restitution  of  ship        j     (ly  t  k  pr     d        y     ^ 

requisitions  of  just  H  d  i      h  y 

and  at  any  moment  h   m  ght  hi       h  d  f  om 

11.  The  soYereign  into  whose  porta  the  \     tend  d  p 
taken,  would  have  no  legal  tight  to  adjudica     u]  n   h  nd  a      m  ng 
that  he  had  the  right — what  if  he  lefused  to    x 

12.  That  the  roaaon  of  the  thing  which  pronounced  that  Robbers  and 
Pirates,  when  they  formed  themselYCs  into  a  civil  society,  became  just 
enemies,  pronounced  also  that  ahing  without  territory,  without  power  of  pro- 
tecting the  inuocent  or  punishing  the  guilty,  or  in  any  way  of  administering 
justice,  dwindled  into  a  Pirate  if  he  issued  eommissiona  to  seize  the 
goods  and  ships  of  nations;  and  that  they  who  took  commissions  from 
him  must  be  held  by  legal  inference  to  have  associated  sceleris  causS, 
and  could  not  be  considered  as  members  of  a  civil  society. 

13.  Lastly,  that  besides  all  these  reasons  the  persons  being  English- 
men were  morally  incapable  to  take,  from  any  king  whatever,  a  commis- 
sion to  attack,  in  a  hostile  manner,  the  goods  and  ships  of  tlieir  fellow- 
subjects.  The  argument  on  the  other  side  is  thus  stated  by  the 
author : — 

"  The  occasion  of  sending  for  the  civilians,  after  some  of  them  that 
were  consulted  had  given  their  opinions  in  writing,  was,  as  the  Lords 
told  Sir  Thomas  Pinford  and  Dr.  Oldys  (who  had  declared  that  they 
were  not  pyrates,  without  offering  to  show  the  least  reason  why  they 
were  of  that  •mind)  to  hear  what  reason  they  had  to  offer  for  r^jno-i 
their  opinion.  '-         -^ 

"  Then  Sir  Thomas  Pinfold  said,  it  was  imposaiblo  thoy  should  be 
pyrates,  for  a  pyrate  was  hostiihumani generis,  but  they  were  not  enemies 
to  all  mankind ;  therefore  they  could  not  be  pyrates.  Upon  which  all 
smiled,  and  one  of  the  Lords  asked  him,  Whether  there  ever  was  anJf 
SMcA  ikinff  as  a  pirate,  if  none  could  be  a  pyrate  hut  he  that  was 
actually  in  war  with  all  mankind  9  To  which  he  did  not  reply,  but 
only  repeated  what  he  had  said  before.  Sostii  humani  generis  is  neither 
a  definition,  nor  so  much  as  a  description  of  a  pyrate,  but  a  rhetorical 
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invective  to  show  the  odiousnesa  of  tliat  cnme.  As  a  man,  who,  tho' 
he  receives  protection  from  a  government,  and  has  sworn  to  be  true  to 
it,  yet  acts  against  it  aa  muoh  as  he  dares,  may  be  said  to  he  an  enemy 
to  all  governments,  because  be  destroyeth,  as  far  as  in  him  lieth,  all 
government  and  all  order,  by  breaking  all  those  ties  and  bonds  that  unite 
people  in  a  civil  society  under  any  government;  so  a  man  that  breaiis 
the  common  rules  of  honesty  and  justice,  wliicli  are  essential  to  the  well- 
being  of  mankind,  by  robbing  but  ono  nation,  may  justly  be  termed 
hoeds  humani  generic  ;  and  that  nation  lias  the  same  right  to  punish  him, 
as  if  he  had  actually  robbed  all  nations. 

"  Dr.  Oldys  said,  that  the  late  king,  being  once  a  king,  had,  by  the 
Laws  of  Nations,  a  right  to  grant  commissions ;  and  that,  tho'  he  had 
lost  bis  kingdoms,  he  still  retained  a  right  to  the  privileges  that  belong 
to  Sovereign  Princes.  It  was  asked  him  by  one  of  the  Lords,  whether 
he  could  produce  an  author  of  any  credit,  that  did  affirm,  that  he  who 
had  no  kingdom,  nor  right  to  any,  could  grant  commissions;  or  had  a 
right  to  any  of  those  privileges,  that  belong  to  Sovereign  Princes  ? 
And  that  no  king  would  suffer  those  privileges  to  be  paid  to  Christina, 
when  she  ceased  to  be  Queen  of  Sweedland ;  and  that  it  was  the  judg- 
meut  of  all  the  lawye     th  t  m      ioned  that  point,  that  site  had  no 

Pj,  ..„-.  right  to  them  1  h  d  1  h  pe,  that  those  *who  had  sworn  to 
i-  -f  their  present  m  j  t  Id  t  believe  the  late  king  had  still  a 
right ;  and  that  that  p  nt  was  1  dy  determined,  and  would  not  be 
suffered  to  be  debated  th  T    wi  eh  he  answered,  that  King  James 

was  allowed  very  lately  th  ht  f  a  King,  and  that  those  who  acted 
by  his  commissioa  in  I  1  d  w  t  ated  as  enemies  ;  and  people  that 
followed  bis  fortune,  m  ht  til  jpose  he  had  a  right,  which  was 
enought  o  excuse  thet    f    m  b        g    Ity  of  pyracy. 

"One  of  the  Lord  h  d  m  d  I  of  him,  If  any  of  their  majesties 
subjects,  by  virtue  of  mm  from  the  late  king,  should  by  force 

seize  the  goods  of  th  f  11  w  b]  ots  by  land,  whether  that  would 
excuse  them  from  be  g  Ity  1 1  st  of  robbery  t  If  it  would  not 
from  robbery,   why     h     11    t  excuse  them  from  pyracy?     To 

which  he  made  no  ply  Th  n  the  Lords  asked  Sir  Thomas  Pinfold 
and  Dr.  Oldys,  Wheth  t  w  n  t  treason  in  their  majesties  subjects, 
to  accept  a  commission  from  the  late  king  to  act  in  a  hostile  manner 
against  their  own  nation  1  Which  they  both  owned  it  was  (aud  Sir 
Thomas  Pinfold  has  since,  as  I  am  informed,  given  it  under  his  hand, 
that  they  are  traytors.)  The  Lords  farther  asked  them.  If  the  seizing 
the  ships  and  goods  of  their  majesties  subjects  were  treason,  why  they 
would  not  allow  it  to  be  pyracy  ?  Because  pyracy  was  nothing  else  but 
seizing  of  ships  and  goods  by  no  commission ;  or  what  was  all  one,  by  a 
void  or  null  one,  and  said,  that  there  could  be  no  commission  to  commit 
treason,  but  what  must  be  so  :  to  which  they  had  nothing  to  reply,  only 
Dr.  Oldys  pretended  to  quote  a  precedent,  which  ho  said  came  up  to  the 
present  case,  about  Antonio  king  of  Portugal,  who,  as  he  said,  after  he 
had  lost  his  kingdom,  gave  commissions  to  privateers  to  seize  upon  all 
Spanish  vessels,  whom,  as  the  Spaniards  met  with,  they  hanged  as  pyrates ; 
(so  far  his  precedenl  is  against  him ;)  but  an  author  (without  naming 
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liim)  was  of  opinion,  as  lis  said.  That  if  Antonio  had  over  hoen  a  rigLtful 
king,  that  then  the  Spaniards  ought  not  to  have  treated  thoso  ivho  acted 
'by  his  commission,  as  pyrates.  This  wae  all  that  was  said  by  r^^iAi-i 
the  Doctor  in  behalf  of  the  late  king's  privateers;  upon  which  I  <-  -I 
must  beg  leave  to  make  a  few  reflections, 

"  Ab  to  those  privileges  which  were  allowed  the  late  King  in  Ireland, 
they  were  not  allowed  hira  upon  the  aoeount  of  any  right,  nor  was  it  an 
owning  that  he  had  any  right  to  that  kingdom,  but  barely  as  he  was  in 
possession  ;  for  then  he  had  Eempuhlicam  Curiam.,  &,a.,  and  consequently 
a  right  to  be  treated  as  an  enemy;  and  not  only  he,  but  whoever  had 
been  in  possession  would  have  a  right  to  have  been  used  after  the  same 
manner ;  and  is  no  more  than  what  is  practised  in  all  civil  wars,  where 
there  are  just  forces  on  cither  side.  These  privileges  being  allowed  liim 
when  he  was  a  public  person,  and  in  possession  of  a  kingdom,  could  be 
no  just  reason  to  induca  any  to  imagine,  that  they  would  be  permitted 
him  when  he  was  redaced  to  a  private  condition  ;  much  less  is  it  such  a 
presumption  as  is  sufficient  to  excuse  thorn,  who  acted  by  Ms  commission, 
from  suffering  as  pyrates.  The  very  accepting  a  commission  from  him, 
after  he  was  reduced  to  a  private  condition,  to  act  against  their  own 
nation,  was  a  demonstration  that  the  government  was  no  longer  in  his, 
but  other  hands,  who  gouH  not  reasonably  be  presumed  would  allow  that 
he  had  atili  any  right,  or  they  that  acted  by  his  commission  should  be 
dealt  with,  as  if  he  still  had  a  right ;  but  that  thej  should  be  used,  aa 
if  they  acted  by  no  commission,  or  what  is  all  one,  a  null  or  invalid  one. 
Their  pretending  to  believe  he  has  still  a  right,  is  no  more  an  excuse  in 
the  case  of  pyraoy,  than  of  treason,  which  every  traytor  may  pretend  to, 
"  As  to  the  story  of  Antonio,  the  Doctor  is  (to  suppose  no  worse) 
abominably  mistaken  in  the  very  foundation ;  for  they  that  suffered  by 
the  Spaniards  as  pyrates,  were  French,  who  had  not  their  commissious 
from  Antonio,  but  from  their  own  king,  as  Albericns  Gentilis,  who 
mentions  this  story.  Lib.  i.  cap,  4,  says,  At  ipsa  Sisloria  vincat  eos  non 
Juisse  Piratas,  peir  tileras  quas  Ret/is  swi  *ostendehant,  cut  Regi  r,  j  ac-i 
serviebant,  non  Antonio,  etsi  maxime  pro  Antonio,  quod  tUos  win  <-  -1 
langelat.  And  Conesta^us,  who  is  the  historian  he  refers  to,  and  who 
has  given  an  excellent  account  of  that  war,  says  it  was  the  royal  navy  of 
F  on  (wh'  h  '  y  'n  p  b  !  I  d'd  a  t  by  any  auth  'tj  but  th  t  f 
thr       hlg)t       talwdtj??  b  A  SI  wth 

wh  h  th  S[  h  fl  t  n  yd  n  1  b  d  th  g  d  f  tun  afte  a  1  ng 
a  d  1 1    dy  fight    i  t    t      nd  t    k    b     t  fi      hund    d  p       u  f 

■wh  h  Im  t  th  filth  p  t  w  p  n  f  ju  1  fy  wh  m  th  fep  n  h 
adm     I  w  Id  fi      ds  ly    t      b  th    I        1    k  n 

with  ut  d    1       g  w       hi        t   th  m  t    th  t  n        f  A  t  n 

aga  a  t  wh   h  p         d  n       th      ffi  f  fh     Sj        h  fl    t  n  n  m       ! 

and      p       nt  1  t     th  dm     1    fh  t  th  y  w        n  t  py    f      b      u 

th  y  h  d  th  E  h  k  ng  n  m  n  t  ut  wh  t  th  y  h  flj  n  d 
on  w  h  II  n  i  n  t  w  Id  b  t  th  m  1  wh  t  tl  y  t  11 
nt     h    h  nd     f  th    E        h    mn  t    xj     t  th       m  A   t    th 

F    nhkng"  t    g  Ant         w  th  ut  d    1  w       th  y     pj       1 

th  t  b  f      th         fi  ht  th    tw    C    wn   m  ght  b        d  t    b    n  a  t  te 
A  G         1^  i—  0 
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of  wir,  by  reiicn  of  fiequent  en  a^i  gem  en  Is  tliej  had  m  tlic  Low 
Countuea  Thia  is  the  account  Cont:Btjgj,iiis  gives  of  it,  wliioh,  how 
little  it  IS  to  the  puiposo  the  Doctoi  quoted  it  for,  is  so  visible,  that  theie 
is  no  need  ot  any  words  to  show  it  But  granting  (as  the  Doctor  anp- 
poseth)  that  Antonio  nevei  had  iny  iight,  or,  ^t  least,  the  '^paniaids 
would  never  allow  he  had  any,  yet  it  is  evident  from  the  historiiB,  thit 
they  lUowed  iiim,  dniing  possession,  the  aime  privileges  aa  the  late  King 
had  duiing  the  wai  in  Ireland  and  it  the  Spaniards,  by  the  liw  ol 
Bations,  atter  Aatonio  was  duven  from  his  kinf,doni,  might  treat  thos.e 
that  acted  by  hia  eommission  as  pyrates,  why  may  not  the  Enj^li&h  lea! 
after  the  same  manner,  with  those  thit  act  by  the  lite  King  9  ccmm!f,sion, 
since  they  look  on  him  to  he  in  the  same  condition  as  the  Spaniards  did 
r*iOn  '"^  Antonio,  without  a  k   gd  m  ght  *t  Ti  h  t  d  ff 

L        -I  enee  can  this  make,  th  t  b  d  gl  t       I   th      th 

tlio'  he  hid  once  a  iighf,  has  lo  t  t  ? 

"These  two  civiliins,  I  belie  th     nlyx  j     t     d    g  t    b 

lawyers,  who  aie  of  opinion,  th  t     k       w  tl  k    gd  fel  1 1 

ono,  has,  hy  the  Law  of  Matio  ht  t  t      mm  t    p 

vateers,  especially  if  they  aie  e  bj    t   (     th  j  h  k    wi  dg  d  tj  t 

that  king,  against  whom  they,  by  th         mm       n  t      t    (  ) 

This  account  is  certainly  ting  d  by  th      p    t       h  t    I    f  J     b  tee 
and  very  probably  the  argument      f  P    f  Id    nd  Oldy  n  t  f  liy 

ported;  but  after  every  deduction  has  been  made  ia  tbeir  favour,  the 
reason  of  ihe  thing  must  be  allowed  to  preponderate  greatly  towards  the 
position  of  Tindal,  that  these  Privateers  were  jure  geniium  Pirates. 


[*407]  *CHAPTEIl   XXL 

RENVOI. — BXIRADITION. 

CCCLX.  The  subject  of  this  Chapter  seems  to  require  a  three-fold 
division ;  for  we  have  to  consider  : 

1.  The  Right  of  a  State  to  dismiss  foreigners  commorant  ia  her  terri- 
tories— sometimes  called  the  right  of  Renvoi. 

2.  The  Obligation  of  a  State,  under  the  general  law,  to  surrender 
foreign  subjects — or  the  Law  oi  Extradition, 

Z.  The  Obligation  of  a  State  to  surrender  foreign  subjeols,  in  com- 
pliance with  the  provisions  of  Treaties  of  Extradition. 

CCCLXI,  Every  State  is  held  to  lie  under  an  obligation  to  take 
charge  of  its  natural  subjects;  it  cannot  therefore  refuse  to  receive  back 
citizens  who  have  migrated  in  quest  of  food  or  employment  into  foreign 
countries.  Correspondent  with  this  obligation  on  the  part  of  the  State 
of  the  citiaen,  is  the  right  of  the  State,  into  which,  he  baa  migrated,  to 
send  the  foreign  citizen  back  to  bia  own  homo, 

(o)  Tindara  Essay,  pp.  43.  8. 
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Ihia  rigbt  is  usually  known  in  Law  by  the  term  Ih-oit  du  Jimvolia) 
At  tte  same  time  it  must  be  observed,  that  it  ceasea,  where  the  oilazeu 
has  been  naturalized  by  express  law,  *in  the  foreign  country.  r^iQg-i 
And  the  right  can  hardly  be  held  to  exist  where  the  naturaliza-  ^  J 
tion  has  been  effected  by  taeit  permission.  Martens  thinks  it  wouH  be 
desirable  to  define,  by  the  terms  of  a,  positive  treaty  negotiated  with 
every  country,  the  case,  in  wliieh,  the  tie  between  the  citizen  and  hia 
native  Government  shall  be  held  to  be  so  severed,  as  to  destroy  the  obli- 
gation of  receiving  him  again;  and  he  observes,  that  the  Law  docs  not 
consider  the  character  of  the  native  subject,  in  this  sense  and  for  this 
purpose,  as  indelible. 

This  suggestion  of  Martens  is  founded  upon  the  practice  of  many  of 
the  German  States,  who  appear  also  to  have  considered  the  question  with 
respooi  to  the  transmis^on,  throngh  iatermediale  States,  of  persons  from 
the  country  in  which  they  have  been  aojourniag  to  the  country  of  their 
birtli.(6) 

CCCLXII.  The  right  of  a  State  to  dismiss  foreigners  from  its  terri- 
tories having  been  discussed,  the  oblif/ation  of  a  State  to  deliver  np  or 
surrender  the  subject  of  a  foreign  State  on  the  demand  of  that  State,  is 
next  to  be  considered,  ^o) 

With  respect  to  citizens,  not  being  fugitives  from  justice,  but  who  are 
needed  for  the  exigences  of  their  original  oonntry,  *it  has  been  r,4^on-| 
already  stated  that  International  Law  affords  no  pretest  for  their  <-        J 


With  respect  to  fugitives  from  justice,  the  doctrine  of  the  Roman  Law 
was  explicit  on  this  point,  ordering  that  every  criminal  should  be  remitted 
to  his  foi'um  criminis:  but  the  reason  is  given  by  Paul  Voet: — 

"Jure  tanien  civili  notandum,  remissionihus  locum,  fuisso  do  necessi- 
tate, ut  reus  ad  locum  ubi  deliquit,  sic  petente  judice,  ftierit  mittendua, 
quod  onines  jndiees  uni  suhessent  imperatori.     Et  omnes  provinoise 

(a)  Kent's  Comment,  vol.  i.  p.  36,  and  note. 

Sir  L.  Jenkins,  speoting  of  Uje  demand  made  by  the  French  crown  on  behalf  of 
a  Frencii  subject,  cliarged  in  an  English  port  with  having  committed  piracy  on  the 
high  seas,  says,  "The  matter  of  Eenvoy  being  a  thing  quite  disused  among  prineea, 
and  as  esery  man  by  the  usage  of  our  European  nations  is  justiciable  in  the  place 
wbece  the  crime  is  committed,  so  are  pyraCea,  being  reputed  out  of  the  protection 
of  al!  laws  and  privilegesj  and  to  be  tried  in  what  porta  aofivet  thoy  are  taken.'' — 
Vol.  ii.  p.  714. 

Martens,  1.  iii.  o.  iii.  a.  91. 

(ft)  Martens,  1.  iii.  c.  iii.  s.  91. 

"  Eh  effet,  la  gonvernement  de  chaqne  6tat  a  toujours  le  droit  de  contraindre  lea 
fitrangers  qni  se  trouvent  snr  son  territoire  fi  en  sortir,  en  les  faisant  condnire  jus- 
qu'anx  frontiites.  Oe  droit  eat  fo!id6  snr  ce  que  J'fitranger  ne  faiaant  pas  partie 
do  la  nation,  sa  reception  individnelle  snr  le  territoire  est  de  pure  faenlle,  de  simple 
tol6rauee,  et  nnllement  d'obligation.  L'eserciee  de  ce  droit  pent  fitre  sonmis,  sacs 
doate,  ioBTtaiaea  formes  par  les  loia  iiit^rlenres  de  chaque  pays  ,■  mais  le  droit  n'en 
ciistepas  moins,  uDiveraellement  leconnu  etpratiqu6.  En  France,  auonne  forme 
spi^ciaie  n'est  preaocite  aujourd'hui  en  cette  matiftpe  ]  reseccioe  de  ce  droit  d'ex- 
pnleion  est  totalement  abandoanfi  an  ponvoif  ei^eutif." — Ortolan,  Dipiom.  de  la 
Mer,  1.  ii.  c.  xiv.  p.  323. 

(c)  Dissertatio  de  Deditioue  Profugorum ;  HenrLens  prov6  Kluit,  Utrecht,  1829. 

The  Law  of  Extradition,  by  Charles  Egan  ;  London,  IS48. 

1  Kent's  Comment,  36,  note. 

Ortolan,  Dipl.  do  la  Mer,  1,  i.  c.  xiv. 
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tse  0    out  ac  e        e  Bon  t    nc  p  1  ter,"(rf)  .     . 

"Moribua  nih  1  m  nns  {non  tamen  Saxon  ces)  totiusfere  Chnshaaismt, 
nisi  ex  human  tate  non  sunt  adm  ssse  rem  ss  ones,  quo  casu,  remittenti 
magistvatui  eavendum  per  I  e  as  reversor  ales  ne  actus  junadiotioni  ro- 
mittentia  ullun  p  tatprasudouu  Id  quodet  am  in  nostris  Piosincita 
TJnitis  est  receptum  Ne  jua  en  m  PrOT  nc  te  Fcederatje  uni  Bnpremo 
parent."  (e) 

CGCLXIII.  Though  the  aaon  for  th  a  remi^^ion  of  erimiaak  arose 
from  the  pecuhar  condition  of  universality  incident  to  the  Eoman  Empire, 
there  is  not  wanting  the  authority  of  great  jurists(/)  to  support  as  maxims 
r*d.lfn  '^^  *  Inter  national  Law,  both  the  following  propositions  upon  this 
I-        J  question  of  Extradition:— 

1.  Tliat  States  are  under  an  obligation  to  refuse  an  asylum  to  fugitive 
criminals; 

2.  That  they  are  bound,  if  satisfied  hy  examination  of  the  prima  facie 
guilt  of  the  fugitive,  to  surrender  him  for  trial  to  the  country  in  which 
he  committed  the  crime. 

CCCLXIV.  Nevertheless,  the  usaga  of  nations  has  not  accepted  these 
propositions;  nor  is  the  opposite  view  without  the  support  of  enuDent 
jurists,  such  as  Puffendorf,((?)  John  Yoet,(ft.)  Martens,{*}  and  others. (i) 

{d)  P.  Voet,  De  Stat,  a,  xi.  c.  i.  p.  297  (ed.  1T15). 

Id.  p.  358. 

(e)  lb.  5.  3i.  c.  i.  n.  6.  p.  29T  (ed  1^15). 

Id.  p.  35S  (ed.  1661). 

{/)  Grotins,  1.  Ii.  c.  xxi.  s.  3,  4,  6 ;  "  Veniamus  ad  quEestlonem  alteram  de  recepta 
adversus  posnas.  Fieaas  ut,  ante  diximns,  naturaliter  cuivie  cui  uibil  simile  objici 
potest  esigere  licet.  Institutis  ciritatibas  id  c[tiidem  coarenit,nt3ingulorum  delicti, 
qate  Ipsornm  cietnm  proprie  speotant,  ipsis  ipsarnmqne  rectoribus  pro  arbittio  pu- 


"  At  non  efiam  jus  tam  plenum  illie  ooaoessum  est  in  delictia,  qase  ad  societatera 
humanam  aliquo  modo  pertinent,  qu<e  persaqai  ita  ciritatibus  aliia  aerumve  recto- 
rilmB  jus  est,  guomodo  in  dvltatibus  singulis  de  quibusdam  delictis  actio  datur 
popnlaris ;  multoque  luiaas  illnd  plenum  arbitrium  babent  in  delictis,  quibus  alia 
civitas  aut  ejus  rector  peculiaritfir  Iresus  est  et  quo  proinde  nomine  ille  illave  ob 
dignitatem  aut  secutitatem  suam  jna  habent  pcen^  exigendx,  secundum  ea  qu^e 
ante  diaimus.  Hoc  ergo  jus  civitas,  apud  quam  nocens  degit,  ejusve  rector  impe- 
dire  noQ  debet. 

"  Cum  vero  non  soleant  eivitates  permitteve  ut  civitas  altera  armata  intra  fines 
BUOE  p<aniB  expfltendje  nomine  venlat,  neque  id  eipediat,  seqnitur  at  civitas,  apud 
quam  degit  qui  culpce  est  compertus,  alteram  facere  debeat,  aut  ntlpsa  interpeilata 
pro  merito  puntat  noceutem,  aut  uteumpermittatarbitrioiuterpellautis;  boc  eniai 

illnd  est  dedere,  quod  in  bistoriis  s^pissime  occurrit Ifeque  obstant 

ilia  adeo  przedicata  supplicum  jara  et  asjlorum  exempla.  Hiec  eiiim  Ulis  prosuut 
qui  immerit^  odio  laborant,  nou  qui  commiseruut  quod  societati  humane  aut  bo- 
miuibus  aliis  sit  injuriosum." 

Rutherforlb  follows  Grotius's  opinion,  1.  ii.  c.  is.  a.  12.  So  also  HeinecoiuB  iu  bis 
Prjelectionea. 

Vattel,  I.  ii.  c.  vii.  pp.  T5-6-Y. 

Bntlamaqui,  pt.  it.  c.  ill.  a.  33 — 29. 

(g)  Puffendorf,  1.  viii.  c.  iii.  s.  23-4. 

(h)  Voet,  De  Statutis,  2S7.     So  too  Kliibcr,  t.  i.  c.  ii.  s.  66. 

ii)  Martens,  1.  iii.  eh.  iii.  s.  101.  De  I'Extradition  d'un  Criminei. 

Story,  Conflict  of  Laws,  8S.  626,  627,  628.  pp.  878-9-80. 

Aa  to  the  opinion  of  American  lawyers,  most  of  the  reasoning  on  each  side  will 

be  found  rerj  fully  collected  in  the  case  of  The  matter  of  Washburn,  4  John.  Ch. 

(i)  See  note  (k)  on  next  page. 
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Tiance,  Eussia,  England  ami  tho  Noitt  American  Uaited  States,  liavo 
1  on'ttantlj,  eithei  by  diplomatic  acts  or  deoiaioDs  *of  their  trl-  ri„j-|i-| 
Lunals,  efpressed  then  opinion,  thxt  upon  principles  of  Inter-  1-  J 
national  Law,  irrespi-ctiye  of  Treaty,  the  surrender  of  a  foreign  criminal 
cannot  ba  demindt,!  (?) 

Mr.  CiiaaGcllor  Kent,  however,  esprusses  himself  very  strongly  upon 
this  subject;  and,  according  to  him,  "It  is  the  duty  of  government  to 
surrender  up  fcigitives  on  demand,  after  the  civil  magistrate  shall  have 
ascertained  the  existence  of  reaaonablo  grotiiid  for  the  cliarge,  and  suffi- 
cient to  put  the  accused  on  hia  trial.  For  the  guilty  party  cannot  be 
tried  and  punished  by  any  other  jurisdiction  than  the  one  whoso  laws 
havo  been  violated;  therefore  the  duty  of  surrendering  bim  applies  as 
well  to  the  ease  of  the  subjects  of  the  State  surrendering,  as  to  the  oaso 
of  the  subjects  of  the  power  demaudiiig  the  fugitiye;"(m.)  and  it  must  be 
admitted  that  the  English  courts,  even  before  the  Treaties  and  Statutes 
hereinafter  mentioned,  appear  to  have  held  the  doctrine  that  International 
Comity  was  sufficiently  stringent  to  compel  the  surrender  of  the  criminal. 
In  tho  29th  year,  of  Charles  II.,  we  find  the  following  decision  in  the 
King  V,  Hutebinson:  "On  Habeas  Corpus  it  appeared  the  defendant 
was  committed  to  *M'ewgate  on  suspicion  of  murder  in  Portugal,  r^jio-i 
which  by  Mr.  Attoraey,  being  a  fact  out  of  tho  King's  dominions,  L  J 
is  not  triable  by  commission,  upon  35  Hen.  VIII.  o.  2,  §  1.  n.  2,  but 
by  a  Constable  and  Marshal;  and  the  Court  refused  to  bail  him,"  &e.(n) 
la  1749,  the  Barons  of  the  Exchequer  swd:  "The  G-overnment  may 
send  persons  to  answer  for  a  crime  wlierever  committed,  that  he  may  not 
involve  his  country;  and  to  prevent  reprisals." (o) 

In  1811,  Mr.  Justiee  Heath,  sitting  in  the  Common  Pleas,  observed, 
"It  has  generally  been  understood,  that  wberesoeyer  a  crime  has  been 

R.  lOS;  tiat  of  ComtQonwealtli  t.  Deacon,  10  Serg.  &  Sawl.  123;  Ilolmea  v.  Jen- 
nisoo,  14  Petera'B  E.  640 — D88;  and  that  of  Res  v.  Ball,  1  Am er.  Jurist,  39!,  The 
latter  case  is  the  decision  of  Mr.  Cblef- Justice  Keid  of  Canada.  See  also  I  Amer. 
State  Papers,  175 ;  Commonwealth  v.  De  Longcliamps,  1  Dall.  Ill,  115  ;  U.  States 
T.  Davis,  2  Sumner  R.  482.  486. 

1  Kent,  Comment,  pp.  36 — 38. 

Merlin,  Questions  Ha  Droit,  tit.  Eteakgbe  ;  Repert.  du  Droit,  tit.  SoDVEEAinErE. 

(k)  "ProfecW  popnlum  cogere  ut  hunc  illumTe  prehendat  nobisque  remittat, 
nihil  aliud  est,  nisi  ilium  cogere,  nt  faciat  aliquid,  ad  quod  jure  obstringi  non  potest. 

"  Si  qnEeritnr,  quid  peragatur  a  ciritate,  qnte  consentit  in  deditionem  pcofngi, 
reEpoBdemus  eamtButum  alteti  ausilium  ferre  in  eseroiUo  jui^,  qtiodin  ptofugum 
habet.  Auxilinm  ferre  est  actus  benevolentite  et  comitatis,  ad  quem  prsestaudum 
nemo  perfeole  est  obligatus." — Klnit,  de  DediUone  Profugorum,  c.  i.  s.  I. 

Tittman,  in  Strafrechtspf.  p.  21:  "Wenn  dass  dieser  Person  Bchuldgegebene 
Vcrbrechen  mehr  aus  einec  Verletzung  des  politiscijen  SjEtemes,  als  des  Eechtes 
jenea  Staates  besteht,  deon  in  solchen  Fallen  ist  dais  Stra&echt  an  sich  selbst  noch 
zweifelhaft."~-Ib.  o.  ii.  a.  10.  p.  81,  note. 

'j\  Eluit,  da  Deditione  Profngocum,  c.  iv.  sa.  1  &  3. 

HefftMB,  I.  i.  Ziiii.  p.  119.  Recht  der  Anelieferungen.. 

Ftelix,  L  ii.  t.  ix.  c.  1. 

Coke's  Institutes,  iij.  ISO. 

(m)  1  Kent's  Commentaries,  p.  3T.  ButseeStarjon  the  Constitution  of  the  United 
States,  s.  1808,  and  note  2  thereon;  Storj  ou  the  Conflict  of  Laws,  s.  628,  and 
Coke's  3d  Inst.  380. 

Iji)  3Keble'ERep.  '?85. 

(d)  East  India  Company  t.  Campbell,  I  Yeaey's  (Sen.)  Rep.  245'. 
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Gommittccl ;  the  criminal  is  punishable  according  to  tte  lex  loci  of  the 
country,  against  the  law  of  which  the  crime  was  oommitted;  and  by  the 
comity  of  nations,  the  country  in  which  the  criminal  has  been  found, 
has  aided  the  police  of  the  country,  against  which  the  crime  was  com- 
mitted, in  bringing  the  crirainal  to  punishment.  In  Lord  Loughborough's 
time,  the  crew  of  a  Dutch  ship  mastered  the  vessel,  and  ran  away  with 
her,  and  brought  her  into  Deal,  and  it  was  a  question  whether  wo  could 
Beize  them,  and  send  thorn  to  HoUaad;  and  it  was  held  we  might. '7^) 

When  the  Scotoli  demanded  the  Extradition  of  Eothwell,  Queen  Eliza- 
beth promised  cither  to  surrender  him  or  send  him  out  of  her  kingdom. 

It  is  well  known  that  Charles  II.  pursued  the  murderers  of  hia  fatter 
with  unrelenting  severity.  He  entered  into  a  Treaty  with  Denmarlc 
r*im  (^'^^'^^T  1^1  1660),  by  the  5th  *article  of  which  the  Extradi- 
'-  J  tioa  of  any  of  the  regicides,  who  might  take  shelter  in  that  coun- 
try, was  stipnlated  for,  and  three  of  the  regicides,  who  had  fled  to  Holland, 
were  surrendered  to  him  by  De  Witt,  at  that  time  Grand  Pensioner. 
Napper  Tandy,  and  some  of  his  comrades  concerned  in  the  Irish  rebellion 
of  1795-8,  were  arrested  in  Hamburg,  and  delivered  up  to  the  English 
authorities,  an  act  which  was  greatly  resented  by  Buonaparte,  (g) 

There  arc  two  circumstances  to  be  observed,  which  occur  in  these  and 
in  ail  other  eases  of  Extradition : — 

1,  That  the  country  demanding  the  criminal  must  be  the  country  in 
which  the  crime  is  committed ; 

2.  That  the  act  done,  on  aooount  of  which  his  Extradition  is  demanded, 
must  be  considered  as  a  crime  by  both  States. 

It  may  he  further  remarked,(*-}  that  the  obligatimt  to  deliver  up  native 
subjects  would  now  be  denied  by  all  States,  even  by  those  which  carry 
the  general  doctrine  of  Extradition  as  to  criminals  to  the  farthest  limit; 
and  that  it  is  generally  admitted  that  Extradition  should  not  be  granted 
in  the  case  of  political  offenders,  but  only  in  the  case  o£  individuals  who 
have  committed  crimes  against  the  Laws  of  Nature,  the  laws  which  all 
nations  regard  as  the  foundation  of  public  and  private  security. {sj 

The  result  of  the  whole  consideration  of  this  subject  is,  that  the  Es- 

{p)  Mure  T,  Kaye,  4  Tannton's  Rep.  43. 

As  to  the  power  of  transmitting  criminala  from  England,  in  wliieh  conntry  they 
were  appreiienfled,  to  Iceland,  in  whioli  country  they  had  committed  the  offence, 
Bee  case  of  Liindy,  2  Ventris's  Eep.p.  314,  Oaee  in  the  2d  year  of  Will,  and  Mary ; 
and  King  r.  Kunberley,  2  Strange's  Hep.  848,  Case  in  the  3d  year  of  Geo.  II. 

(g)  Martens'a  Eraahlungen  merlcwiirdiger  Falle  des  neueren  Europ.  VolkerrechlB , 

Case  of  James  Napper  Tandy  and  another,  Howell's  State  Trials,  Vol.  ssvii,  p. 

1101. 

[r)  Many  states  are  by  the  positive  laws  of  their  own  ootistitutioa  prevented  from 
delivering  up  cilisena  to  foreign  powers,  e.  j7. Prussia,  Bavaria,  Wurtembnrg,  Baden, 
Hesse,  Oldeaburgh,  Brunswick,  and  Altenburg. 

Vide  Hefiiers,  nbi  supra. 

Fcelix. 

Saalfeld,  s.  40. 

Eliiber,  t.  i.  c.  ii,  3.  63. 

U)  Tattel,  1.  i.  B.  233. 

Fielix,  nbi  supia. 
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tradition  of  orimioals  ia  a  matter  of  OomiiT/,  not  of  Right,  except  in  cases 
of  special  conTentJon. 

*CCCLXV.  It  may  happen  tfiat  two  nationa  make  a  request  1-^11  j^-i 
{^redaination'j  for  the  delivery  of  the  same  offender.  The  only  L  J 
course  which  tha  State  harhouring  the  offender  is  obliged  to  pursue,  in 
such  a  case,  is,  not  to  show  partiality  to  either  requestiog  State.  Ac- 
cording to  Martens,  the  request  of  the  Stats  which  claims  the  offender 
as  attached  to  her  service,  e.  g.  as  an  officer,  or  a  puhlic  functionary,  is 
preferable  to  the  request  of  the  country  against  which,  or  more  especially 
in  which,  the  ciime  h'is  been  commit  tad ,  while,  on  the  other  hand,  the 
request  of  the  Ktfei  State  ih  prcfarahla  to  thit  of  tho  State  which  cliums 
the  offender  meiely  as  an  mdivi  Inil  enhjcct  It  is  hardly  necessary  to 
discuss  this  nice  po  nt  of  International  easmstiy,  as  it  is  clear  that  the 
wisest  conduct  which  1  State  cin  adjpt  is  to  refuse  the  request  of  both 
applicants.  (() 

CCCLXyi.  The  right  of  a  State  to  demand  th  t  bpU'ois  bj  ts 
*shall  not  bo  allowed  to  plot  against  it  in  the  territ  y  f  th  r  ±-\  -\ 
State,  has  been  already  discussed  ;^ii)  it  cannot,  whntthlL  J 
to  its  utmost  limit,  be  extended  beyond  the  point  of  qa  ng  th  f  gn 
State  to  send  the  fugitive  in  safety  elsewhere ;  and  this  d  m  nd  n  nly 
he  legally  made,  when  the  State  has  confessed  01  1  m  n  t  at  d  ts  n 
bility  to  restrain  the  fugitive,  from  carrying  on  plot  ga  n  t  th  nf  y 
from  which  he  has  fled. 

This  very  important  subject  recently  underwent  a       m      ble    1 
sion  in  the  House  of  Peers.     In  a  debate  which  a  p  n   h    qu    t    n 

of  foreign  refugees,  most  of  the  Lords,  who  were  e  th  th  d  h  n 
or  who  had  discharged  judicial  functions  in  the  h  gh  t  t  b  n  1  f  th 
realm,  delivered  their  opinions  upon  this  niee  qu    t    n    f  Int    n  t    n  1 

(()  Edinlrargh  Tteriew,  No.  Ixsxiii.  pp.  123.  139.  141. 

In  tbe  case  of  the  Creole,  all  the  jndioial  authoritiea  in  the  Ilotise  of  Lords  es- 
pressed  the  Bame  opinion.    February,  1842,  Hans.  Pari.  Deb. 

Cases  in  the  American  courts : — 

In  the  matter  of  Washburn,  4  Johnson's  Chancery  Beports,  108. 

Commonwealth  t.  Deacon,  10  Serg,  k  Rawl.  123. 

Ees  T.  Ball,  Atneriean  Jurist,  267, 

United  States  y.  Daris,  2  Sumner's  Rep.  486.    Judge  Story's  deciBion. 

Holmea  r.  Jenison,  14  Feters's  Reports,  540. 

Ex  parte  Holmes,  13  Vermont's  Rep.  630. 

Case  of  Jos6  Ferreire  Jos  Santos,  2  Brockenbrongh's  Reports,  492. 

Ttie  result  of  these  cases  (for  a.  reference  to  which  I  am  Indebted  to  a  note  in 
Mr.  Chancellor  Kent's  Commentaries,  to!,  i.  pp.  36,  3t,)  seems  to  be,  that  the  oon- 
Etitntion  of  the  United  States  confers  no  authority  on  IJieir  public  ofScers  or  courts 
to  deliver  up  a  fugitiye  criminal. 

See  too,  Opinions  of  the  (American)  Attorneys-General,  vol.  i.  pp.  384, 382,  affirm- 
ing the  same  proposition,  and  correcting  a  former  opinion  (vol.  i.  p.  46,) ;  Story's 
Comment,  on  the  Oonstitntion,  vol.  iii.  pp.  675,  676 ;  On  use  Conflict  of  Laws,  a. 
626,  627  ]  also  Commonwealth  t.  De  Longchampa,  1  Dallas,  111,  115. 

"  DiffSrend  survenu  en  l74l,  entre  la  Cour  de  Sufede  et  oelle  de  la  Grande  Bre- 
tagne  an  snjet  de  i'estraditlon  d'un  nfigociant  nomm^  Springer,  accuse  de  haute 
trahison  et  lafugifi  dans  I'hitel  du  ministre  d'Angletetre." — Martens,  Causes  C616- 
bres,  Diii&me  Cause.    Tide  post,  Ameassadobs. 

(«)  See  Chapter  X.  pp.  227—233. 
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Lord  Lyndhurat  introduced  tbo  subject  by  referring  to  tlie  great  irrita- 
tioD  which  prevailed  at  Vienna,  and  throughout  the  Austriau  dominiona, 
with  respect  to  the  alleged  conduct,  in  London,  of  certain  refugees  from 
the  Lonihardio  dominions  of  Austria.  It  will  be  very  difficult  to  abrii3ge 
without  injuring  the  clear  exposition  both  of  our  National  and  Interna- 
tional Law  laid  down  by  that  eminent  and  learned  nobleman.  He  stated 
that  Law,  with  respect  botli  to  British  subjects  and  to  foreign  refugees, 
in  these  words: 

"I  will  first  take  the  case  of  a  British  subject.  If  a  number  of  British 
subjects  were  to  combine  and  conspire  together  to  excite  revolt  among 
the  inhabitants  of  a  friendly  State — of  a  State  united  in  alliance  with  U3 
— and  these  persons,  in  pursuance  of  that  conspiracy,  were  to  issue  mani- 
festoes and  proclamations  for  the  purpose  of  carrying  that  objent  into 
effect;  above  all,  if  they  were  to  subscribe  money  for  the  purpose  of 
purchasing  arms  to  give  effect  to  that  intended  enterprise,  I  conceive,  and 
I  state  with  confidence,  that  such  persona  would  be  guilty  of  a  mis- 
demeanor, and  liable  to  sufier  punishment  by  the  laws  of  ihis  country, 
r*nR"i  ii^smnoh  as  their  conduct  would  tend  to  embroil  *the  two  ooua- 
L  -I  tries  together,  to  lead  to  remonstrances  by  the  one  with  the  other 
and  ultimately,  it  might  be,  to  war.  I  think  my  noble  and  learned 
friends  who  are  now  assembled  hero,  and  who  perform  so  important  a 
part  in  the  deliberation  of  tbis  House,  will  not  dissent  from  the  opinion 
I  state  with  respect  to  British  subjects.  Now  with  respect  to  foreigners. 
Foreigners  residing  in  this  country,  as  long  as  they  reside  here  under 
the  protection  of  this  country,  are  considered  in  the  light  of  British  sub- 
jects, or  rather  subjects  of  Her  Majesty,  and  are  punishable  by  the  crimi- 
nal law  precisely  in  the  same  manner,  to  the  same  extent,  and  under  the 
same  conditions,  as  natural-born  subjects  of  Her  Majesty.  In  cases  of 
this  kind,  persons  coming  as  refugees  from  a  foreign  State,  in  consequence 
of  political  acts  which  thej  have  committed,  are  bound  by  every  princi- 
ple of  gratatude  to  conduct  themselves  with  propriety.  This  circumstance 
tends  greatly  to  aggravate  their  offence,  and  no  one  can  doubt  that  they 
are  liable  to  severe  punishment.  I  will  put  the  ease  in  another  shape. 
The  offence  of  endeavouring  to  excite  revolt  against  a  neighbouring  State 
is  an  offence  against  the  Law  of  Nations.  No  writer  on  the  Law  of 
Nations  states  otherwise,  But  the  Law  of  Nations,  according  to  the  de- 
cisions of  our  greatest  judges,  is  part  of  the  Law  of  England.  I  need 
say  no  more  with  reference  to  the  nature  of  the  offence  imputed  to  those 
indiv'  Inils — I  nee  1  say  no  more  than  that  they  are  subject  to  be  punished 
by  the  laws  of  th  s  country  for  offences  of  th  description.  But  there 
is  a  que  on  connectel  w  th  tl  s  subject  of  considerable  difficulty,  and 
that  rel  tes  to  the  ev  lence  by  wh  ch  t  jaity  can  be  convicted.  Here, 
I  adm  I  theie  a  a  very  serous  d  fliculty  It  a  not  sufficient  that  the 
ofience  shoulJ  be  notorious  to  the  w  rid  \oa  mast  have  such  evi- 
dence to  support  the  pait  cular  cba  ge  is  shall  be  admissible  before  our 
tribunila    {-cj 
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*Iii  the  (  1  use  of  the  del  ite  the  Piime  Ministei  ntitt  I  thit  rt:jiw-| 
the  (royernmenl  hid  lesolved,  if  iny  event  oecurreJ.  which  j,:i\  e  L  -I 
iu=t  grounds  of  compla  nt  to  a  foreign  govemraent  -igimat  a  refaf,ee  in 
th  s  country,  to  take  upon  themselves  the  prosecution  of  such  an  indivi- 
duil,  and  not  to  throw  the  buiden  of  it  upon  the  foiei^u  mm  stci  The 
pnucipal  occasions  upon  which  such  a  couise  has  been  pursued  aie  the 
two  following 

In  1711,  certain  English  suljecta  were  proseonted  foi  publishing  a 
1  bel  upon  Paul  I  Empeioi  of  Russia  The  AttDrney  G-eneial  m  that 
C1SI.  said  thit  he  hal  been  coram mded  to  file  in  informition  m  oi  ler  to 
vinlicitp  the  chinoter  of  the  Emperor  of  Russia-^a  irmco  m  imity 
with  this  country,  delamed  m  a  libel,  contrary  to  the  laws  aud  usual 
pihcy  of  nations,  wluLh  piotaet  not  only  tlie  magistiacies,  but  the  indi- 
\iluals  of  each  other,  from  insult  and  reproach  Loid  Kenjoa  tried 
thp  ca'ie,  lud,  though  Erskine  defended  the  pn&oners,  the  luty  found 
them  guilty     They  were  punished  by  fine  and  imprisonment  (^) 

In  1803  Jean  Peltiei,  a  Eienoh refugee,  was  pnsecuted  fjr  a  libel  on 
Kipileon  Bonaparl  ,  then  First  OousqI  of  the  French  Ecjublio  Lord 
>Uenborough  tried  the  case,  and,  in  spite  of  an  extiaordinary  speech 
deliTeied  by  Ma  kintosh,  the  jury  found  Peltiei,  hii  client,  guilty;  but 
as  wir,  soon  aftei  this  trial,  wis  renewed  between  Great  Bntiin  and 
Fiance  the  defendant  wis  neier  oallel  upin  to  leoeise  julgment  (  ) 

CCCLWII  The  del  oale  questim  of  the  pioteclion  afforded  to  native 
oflenders  by  the  residence  of  persons  entitled  to  the  privilege  of  exleV' 
itt    labty  will  be  considered  hcreaftei 

(jCCLWin  We  have  now  to  considor(i)  the  piincipil  Treaties 
upon  thi  subioct  of  extiaditiOQ,  which  foim  dn  imp  rtant  pait  of  Posi- 
tne  Intciuational  Law  betvfeen  the  *contriotmg  partie' 
cinnot  bat  have,  from  their  number,  and  fiom  the  vaiiety  of  '- 
htites  which  enteied  into  them,  an  important  geneial  beaimg  upon  this 
quntion  if  International  Juiispiudenee 

OCCLXIS  In  Trance  (?)  the  mattei  of  Extradition  has  been  fre- 
qiently  the  lubiect  ot  domestic  legislation  and  of  treaty  w  th  other 
Poweis 

With  regaid  to  the  formei,  some  doubt  seems  to  exist  is  to  the  pre- 
sent lo^al  effect  of  enactments    ml  pnyisiona  made  befuie  the  year 

1^.1 ( ) 

The  far  t  Treaty  by  which  Fiance  promised  4nd  stipulatel  toi  Extra- 
dition was  Loncludcd  between  that  country  and  &pain,  in  1705. ((^) 
The  seeonl  was  cnteied  into  with  the  Duchy  of  Wui  tembeig,  m  the 
lame  year  (  J  Accoidmg  to  the  terms  of  the  latter  Treaty,  the  anbjecta 
of  Estradibon  are  to  be  "  brigands,  malf^jteurs,  voleurs,  inecndiaires, 
meurtriers,  assassins,  vagabonds." 

In  1783, (/)  France  became  a  third  party  to  a  treaty  concluded  be- 

Ip)  State  Trials  (HoweU),  vol.  sirii.  pp.  627—630, 

h)  lb.  vol.  siviii.  pp.530— 619. 

(a)  De  M.  et  De  0.  Tr.  Index,  tit.  EsraADinoH. 

h)  Frelis,  I.  ii.  t  ix.  c.  7.  (e)  lb.  pp.  586,  592,  s.  612  and  aoto. 

(d]  It  does  not  appear  in  tbe  general  coUectioDS. 

(e)  Martens,  Kec.  de  TraitCs,  t.  i.  p.  310.  (/)  lb.  t.  ii.  p.  612. 
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twcen  Spain  and  Portugal  in  1778  ;f(/)  the  sisth  Article  wliiali  stipu- 
latos  for  the  mutual  Estraditioa  of  natives  accused  of  counterfeiting 
coin,  contrabandists,  and  deserters.  The  stipulations  with  respect  to 
deserters  were  renewed  by  the  sixteenth  Article  of  a  Treaty  between 
France  and  Spain,  made  in  1786. (A) 

By  a  Treaty  concluded  between  France  and  Switzerland  in  August 
1798  (fourteenth  Article),  and  renewed  in  September,  1803  (eighteenth 
Article),  it  is  stipulated, (i) — "Si  les  individm  qui  seroient  declares 
r*41Q1  j'^'^'^'l'^s'^'^'^^  *'^'^'^P^'^^^^  ^^  crimes  d'6tat,  asaassinats,  empoi- 
L  J  sonnemens,  faux  sur  des  aetes  publics,  fabrication  de  fauase 
monnoje,  vols  ayeo  violence  ou  effraction,  ou  qui  seroient  poursuivis 
oomme  tela  en  vertu  de  mandats  deccrnes  par  autorit6  legale,  se  refd- 
gioient  d'uu  pays  dans,  I'autre,  leur  cxtradition|  sera  aceordee  a  la  pre- 
miere requisition.  Les  chosos  yoleea  dans  I'ua  dea  deux  pays,  et  depo- 
E^es  clans  i'autre,  seront  fid&lement  restituees,  el  ohaque  etat  supportera, 
jusqn'aux  frontieres  de  son  torritoire,  les  frais  d'extradition  et  de  trans- 
port. Dane  le  cas  de  dflits  moina  graves,  mais  qui  peuvent  cmporter 
peine  afflictive,  chaeun  des  deux  etats  s' engage,  independamment  des  res- 
titutions a  operer  a  punir  lui-memo  le  deiinquant;  et  la  sentence  sera 
eommuniquee  a  la  legation  frangoiso  en  Suisse,  si  o'est  wa  citoyen  fran- 
gois,  et  reeiproquement  a,  I'envoje  helvetique  ^  Paris,  ou  a.  son  defaut, 
oa  land-amman  de  la  Suissee,  si  la  punition  pesoit  sur  un  citoyen  de  la 
Suisse."  And  also  the  Extradition  of  public  functionaries  or  receivers 
of  public  moneys  pursued  for  carrying  away  the  property  of  the  State, 

Stipulations  to  the  \ame  effect  were  inserted  in  the  Treaty  of  Amicus 
in  1802  (Article  Twenty),  between  England  and  France  i(/c)  and  also  in 
a  treaty  between  the  same  parties  in  Eebraary,  1843. (?) 

Treaties  between  France  and  England,  in  August  1787  and  March 
1815  {Articles  Eight  and  Nine),  contain  reciprocal  stipulations  for  tlie 
surrender  of  persona  accused  of  offences  cogniaable  in  courts  of  law 
within  their  respective  possessions  in  the  East  Indies. (m) 

la  November,  1834,  France  entei-ed  into  a  Treaty  of  Extradition  with 
Belgium,  containing  similar  stipulations;  but  each  Government  reserved  to 
r*4.901  ''^^^^  ^^^  "S''*  "^  excepting  *from  the  operation  of  the  Treaty 
L  -J  special  and  extraordinary  cases. (m)  By  this  Treaty  Belgium  is 
not  bound  to  surrender  a  French  subject  for  an  offence  committed  by 
him  in  Belgium;  and  the  same  rule  applies  to  rrance.(o) 

By  a  Treaty  between  France  and  Sardinia,  in  May,  1838,  it  is  stipu- 
lated that  persons  "  mis  en  accusation  ou  condamnes"  in  their  respective 

(g)  lb.  p.  B25.  (h)  :b,  t.  iv.  p.  187. 

(ij  lb.  t.  vi.  p.  466 ;  t.  viii.  p.  132 ;  Art.  sviii.  Renewed  on  tlie  18th  of  July, 
182B,  according  to  Fselii,  68B. 

(k)  Martens,  ib.  t.  vii.  p.  412.  (i)  Vide  post. 

im)  Martens,  Eec.  de  Traitfia,  t.  iv.  pp.  280—285. 

(n)  Martens,  ib.  t.  ix.  (Nouv.  Eec.  t.  sii.)  Art.  ii.  p.  ^33 ;  "  Chaonn  des  deus 
gonvernemeBS  entend  oependant  sa  r^server  Ib  droit  de  qb  pas  consenlir  Ji  I'estra- 
flition  dans  quelques  cas  sp^ciaus  et  extraordinaires  lentrant  dana  la  oattgorie  des 
faits  prSvuB  par  rarticle  pr6c6dent. 

"  11  sera  donnS  connaiBsance,  au  gouvernement  qui  reclame  1' extradition ,  des 
motJfe  de  I'efus." 

(o)  Eevue  Etrang&e,  t.  ii.  p.  1032. 
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countries,  for  any  of  the  offences  specified  in  the  Treaty  mth.  Bolgiuin 
wMch  has  been  just  mentioned,  shall  be  subject  to  Extradition.  The 
operation  of  the  Treaty  is  limited  to  French  subjects  in  Sardinia,  and  to 
Sardinian  subjects  in  Brance  or  Corsica. fj>)  But  this  Treaty  does  not 
contain  the  reservation  specified  in  the  Treaty  with  Belgium. 

France  has  also  Treaties  of  Extradition  with  Sweden  and  Norway,  of 
December,  1843 ;  {q)  with  the  United  Slates  of  North  America,  of  Noyem- 
her,  1843,  promulgated  April,  1844;(!')  with  the  Grand  Duchy  of  Baden, 
of  June,  1844  ;(s)  with  Luxembourg,  of  September,  1844 ;(()  and  with 
Bavajia,  of  March,  1846.{m) 

France  has  particular  Treaties  upon  the  subject  of  Extradition  of 
deserters,  with  Wurtomberg,  of  December,  1765;  *with  the  j-^^n,-. 
North  American  United  States,  of  November,  1788,(1-}  and  of  L  J 
June,  1823(a^)  (Article  Ninth) ;  with  Sardinia,  of  June,  1782,  and  of 
August,  1820  i(y)  with  the  Netherlands,  of  October,  1821  ;(a)  with 
Bavaria,  of  May,  1827  ;(a)  and  with  Prussia,  of  July,  1828. 

CCCLXX.  It  appears  to  be  the  usage  of  the  Idngdom  of  the  Two 
Sioilios(&)  to  concede  Extradition;  but  they  have  a  positive  Treaty,  of 
July,  1818,  OB  the  subject,  with  the  Pope,  for  the  surrender  of  all  de- 
linquents, with  power  for  an  armed  force  of  the  one  country  to  mako 
arrests  within  the  territory  of  the  otber.(c) 

The  kingdom  of  the  Two  Sicilies  has  a  Treaty,  of  May,  1819,  with 
Sardinia,(i?J  for  the  delivery  of  individuals  condemned  to  tho  gallies, 
or  to  temporary  or  perpetual  labour. 

The  Papal  States  have  the  Treaty  above  mentioned  with  Sardinia. 

CCCLXXr.  Holland  has  treaties,  of  April,  1718,  and  of  December, 
17S6,  with  Austria  and  France  ;(e)  with  Hanover,  of  18X6  ;(/)  and  ex- 
press Treaties  for  the  surrender  of  deserters,  with  Franco,  of  October, 
1821 ;  with  Sweden  and  Norway,  of  May,  1827;  and  with  Nassau,  of 
August,  1828. (ff) 

CCCLXXII.  Sardinia  provides,  by  the  eloventh  Article  of  her  Penal 
Code,  that  no  Extradition  shall  take  place  except  under  the  authority  of 
the  king.  She  has  Treaties  *for  Extradition  of  malefactors  with  [-«i221 
France,  Austria,  Tuscany,  Modena,  Parma,  Placentia,  Morocco,  <-  ^ 
Mass  a,  Carrona.^A) 

(p)  See  M.  FtBlls,  I.  ii.  tit.  ix.  ch,  vii.  p.  588,  whohaa  thefollowingnote;  "Bal- 
lEtiii  dea  Lois,  1838,  ix.  Ball,  dcsvi.  No.  THS:  OoUeotioQ  As  M,  Duvei^ier,  1S38, 
p.  T34;  V.  Bn  cas  d' application  de  ce  Traitfi  dans  la  Qaaette  des  Tribunani  dn  21 
Janvier,  1343." 

This  reference  and  the  three  next  are  from  M.  F^Iis: 

iq)  CoUection  de  M.  Duvei^er,  1843,  p.  69.  (r)  Ibid.  1844,  p.  436. 

(4  Ibid.  1844,  p.  640.  (t)  Ibid.  1846.  («)  Martens,  t.  iv.  p.  41?. 

This  reference  and  the  six  next  are  from  M.  Ftelix : 

M  Bull  des  Lois,  Ball.  614,  No.  15,011. 

(x)  lb.  BulL  425,  1820,  No.  S971. 

Martens,  Nonv.  Supplement,  t,  ii.  p.  42, 

(y)  Ball,  dee  Lois,  1321,  Bull.  486,  No.  Il,5t6. 

(s)  lb.  I32Y,  Bull.  162,  No.  6054. 

Martens,  t.  vii.  p.  132. 

(a)  Bull,  des  Lois,  1828.  (6)  Ffelii,  p.  592. 

(e)  Martens,  Nouv.  Eec.  t.  v.  p.  281.  (d)  lb.  p.  338. 

h)  Martens,  Gnide  Diplomatiqne,  pp.  133.  138.  and  171. 

(/)  Ftelix,  s,  619.  p.  593  (notis).        (j)  Martens,  Nouv.  Roc.  t.  vii.  p.  682. 

(/i]  Martens,  Noiiv.  Rec.  t.  vii,  p.  ?14.  ■ 
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CCCLXXni.  Austria/^')  wliich  incorporates  into  its  own  code  the 
power  and  obligation  of  Extradition,  has  Treaties  for  the  surrender  of 
individuals  accused  of  crimes  or  misdemeanors  (crimes  ow  d4Uts  communs^ 
■with  Sardinia,  (April,  1792 ;  June,  1838)  ;(it)  with  Parma,  Placentia, 
Guarlotten  (.July,  1818) ;  witii  Modeca  (October,  1818 ;  1834) ;  with  the 
Swiss  Cantons,  excepting  G-laris,  Zug,  Bale,  Appenzell,  the  Grisous, 
Geneva  (1828) ;(;)  and  with  Tuscany  (October,  1829).(m) 

COCliXXrV'.  The  EKti;aditioii  of  persons  accused  of  higK  treason  is 
stipulated  for  in  Treaties  with  Russia  and  Prussia  as  to  Polist  suhjects 
(January,  1834);  with  all  the  States  of  the  Germanic  Confederation 
(August,  18SS) ;  and  with  the  two  Sicilies. (n) 

CCCLXXV.  FortheExtraditionof  deserters,  Austria  taa  Treaties  with 
Russia  (April,  1808 ;  May,  1815 ;  July,  1822)  ;(o)  with  the  minor  Italian 
States;  with  the  Pope  (June,  1821);  with  Sardinia  (February,  1826 ; 
with  the  Germanic  Confederation  (February,  1831 ;  May,  1832). 

OCCLXXVI.  Prussia  punishes  offences  committed  by  her  subjects  in 
foreign  lands  against  her  Oiim  laws  only;(^)  but  has  incorporated  in  her 
r*42^1  *'"^''^^'  '^°^'^  ^^  obligation  of  *tlie  proper  magistrate  to  enforce 
L  J  the  Extradition  whicli  has  been  the  subject  of  Treaties  with 
other  nations;  certain  precautions  being  taken,  such  as  taking  security 
for  obtaining  a  return  for  the  Act  of  Comity  granted  by  her  [reversalia 
de  ohservando  reeiprocoy(^q)  She  has  Treaties  of  Estradition  for  persons 
charged  with  eriinea  or  misdemeanors  with  Mccklenbourg-Sohwerin,  of 
February,  1811,  and  1831  ■,{r)  with  Russia,  of  May,  1816,  and  March, 
1830;(a)  and  with  Belgium,  of  July,  1836.(n 

In  1832, 1834,  and  1836,  Prussia  entered  into  Treaties  for  the  sur- 
render of  political  offenders  with  the  Germanic  Confederation,  Austria, 
and  Russia ;(«)  in  1833  and  1837,(!')  into  Treaties  with  the  Germanic 
Confederation  for  the  surrender  of  contrabamdists,  provided  that  tiey  were 
not  subjects  of  the  State  in  which  they  were  arrested, 

Prussia  has  stipulated  for  the  Extradition  of  deserters  with  Denmark, 
Brazil,  Erance,  Luxembourg,  and  the  Germanic  C onf e d era ti 00.(3;) 

Bavaria,  Oldenburg,  Saxe-Altenbourg,  Brunswick,  Hanover,  and  The 
Elector  of  Hesse,  have  the  same  principles,  generally  speaking,  inserted 
in  their  domestic  Codes  and  foreign  Treaties. 

CCCLXXVII.  Switzerland  has  eonclnded  Treaties  with  Prance,(2/) 
Aastria,(a)  and  Baden,{<t)  for  the  Extradition  of  persons  accused  of  crimes 

(i)  F^lii,  pp.  592,  593,  594. 

De  Pnttlingen,  Die  gesetzliche  Behandlnng  der  Ausliinder  in  Ocatorreioli, 
Klfiber,  Oeffentliches  Reclit  des  deutschen  Bundes  und  der  Bundesstaaten,  s. 
in.  3i1. 
(k)  Martens,  Nouv.  Eeo.  Suppltoont,  t.  ii.  p.  81. 
Fselis,  p.  621,  s.  594. 

(I)  Martens,  Honv,  Eec.  t,  viL  p,  646,  (™)  Martens,  t.  sv.  p.  44. 

M  F«lii,  B,  621,  p,  59*, 

fo)  MartenB,  Noov.  Reotteil,t.  iv.  p.  232  ;  t.  vi.  p.  130, 
Fielix,  s.  621.  p.  596. 

!p)  lb.  s,  aeo,  p.  Ml.  (s)  FtBlis,  s,  622,  p.  595. 

!■)  Martens,  Nouv.  Eeo.  t.  is.  p.  216, 
»)  lb,  t.  iv.  p.  293  ;  t.  viii.  p.  244.        (()  lb.  t.  sv.  p,  9S.        («)  lb,  t.  XV.  p,  44. 
H)  Fcelii,  a.  622.  p.  696.        (x)  lb.  s.  622.  pp.  596,  59t.       (y)  Tide  supra, 
(l)  Vide  Eupra.  (a)  Vide  supra. 


„Google 


EXTRADITION.  ii09 

or  misdeineanora ;  bat  in  none  of  those  Treatiea  is  any  mention  made  of 
the  surrender  of  Swiss  citizens ;  and  it  is  expressly  refused  in  the  third 
Article  of  the  Treaty  with  Austria. 

»Spain  and  Portiigal(6)  recognise  the  Extradition  of  persons  psjoj-i 
charged  with  crimes  or  misdemeanors,  as  a  principle  of  Inter-  L  J 
national  Law  ;  hut  liaye  no  other  Treatiea  oa  the  subject  than  thab 
already  mentioned,  -with  Erance,  of  1778  and  1783.(c) 

OCCLXXVIII.  Denmark  has  Treaties  for  the  Extradition  of  malefac- 
tors with  Brunswick,  of  May,  1732 ;  July,  1744 ;  February,  1759 ;  and. 
November,  1767  i{d)  with  Sweden,  of  December,  1809,(e)  in  the  Ninth 
uaii  separate  Article  of  whioli  it  is  stipulated : — "  Lea  devoirs  du  bon 
voiainage  imposant  aux  hautea  parties  contractantea  I'obligation  recipro- 
quoment  salutaire  do  coutribuer,  en  autact  qu'il  eat  en  leur  pouvoir,  au 
maintien  des  loix  oriminelles  des  deux  pays, — elles  sont  eonvenues  d'un 
article  sfiparS  qui  sera  a  regarder  comme  s'il  etoit  insere  mot  a  mot  dans 
Je  present  trdte,  et  par  lequel  1' extradition  reoiproque  des  malfaiteurs  et 
deserteurs  sera  stipulee  et  reglee." 

Denmark  has  a  similar  Treaty  with  Norway,  of  Maroli,  1823,  (_/"J  which 
contains  provisions  similar  to  those  in  tte  Treaty  with  Sweden.  Den- 
mark has  Treatiea,  for  the  Extradition  of  deserters,  with  Spain,  of  July, 
1767 ;(i/)  with  Sweden,  in  tlie  Treaty  already  mentioned;  with  Mecklen- 
bourg  StrelitB  and  Schwerin,  of  February  and  April,  1823  ;(A)  with  Ham- 
bourg,  of  May,  1832.(*) 

OOOLXXIX.  Sweden  appears  to  have  only  two  Treaties  on  this  sub- 
ject : — 1.  The  Treaty  already  mentioned,  with  *DenTOark  ;  2.  A  -^.j,,. 
Troaty  with  Russia,  of  November,  IhlO  ,(i)  by  the  seventh  Ar  L  ^  J 
tide  of  which  it  is  stipulated : — "  La  tranquiUite  et  la  surety  des  piis- 
ibles  habitans  de  ces  frontifires,  etant  trop  expostes  par  la  gtande  tacilite 
aux  malfaiteurs  de  se  soustraire  4  leurs  justes  pumtionu,  en  passant  sur 
le  tertitoire  de  I'autre  puissance,  il  eit  oonvenu  que  tout  meurtner,  m- 
cendiaire,  brigand  ou  voleur  qui,  iprfes  avoir  commis  un  crime  dans  una 
des  paroiases  limitroptes,  s'evadera  sur  le  temtoire  etranger,  sera  saisi  et 
livre  a  son  gouvernement  aussitot  que  requisition  en  aura  6t6  faiCe ;  raaia 
en  eas  que  Taccuae  soit  sujei  de  I'etat  oil  il  sa  sera  refugie  aprSs  avoir 
conimia  le  crime  sur  le  territoire  etranger,  il  sera  juge  et  puni  par  son 
propre  gouverncmcnt,  avec  la  memo  rigueur  que  s'il  s'etoit  rendu  coup- 
able  envers  celui-ci,"  In  both  these  Treati^,  the  surrender  of  deserters 
is  conceded. 

Norway  appears  to  have  only  the  Treaty  already  mentioned,  with  Den- 
mark.(i} 

CCGLXSX.  Eussia  has  the  Treaties  already  mentioned,  (m.)  for  the 

(6)  Martens,  Nony.  Eec.  t.  yii.  p.  646 ;  t.  is.  p.  23. 

I'ailis,  p.  605,  and  note. 

(=}  Vide  supra. 

((/)  M.  Kluit,  passim. 

Fielis,  3.  635.  p.  606. 

(e)  Martens,  Nonv.  Rocneil,  t.  i.  p.  233.  (/)  lb.  t.  tH.  p.  14. 

Iff)  lb.  t.  i,  p.  459  (h)  lb.  t.  Tii.  pp.  5,  16.  (i)  lb.  t,  vi.  p.  269. 

h]  Martens,  Nouv.  Rec.  t.  i.  p.  313.  t.  iv.  p.  33,  (I)  Vide  supra. 

(m)  Ubi  supra. 
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Extradition  of  malefactors  aud  deserters,  witli  Austria,  Prussia,  and 
Sweden;  for  the  Extradition  of  deserters,  witii  the  kingdom  of  tlie  Two 
Sicilies,  of  January,  1787 ;{«)  with  Portugal,  of  December,  1787,[o)  and 
December,  1798  ;(^)  with  Saxony,  of  October,  1806.(2) 

CGCLXXSI.  The  Sublime  Porte  is  accustomed  to  surrender  malefac- 
tors who  are  not  subjectajW  but  has,  only  a  short  time  before  these 
pages  were  written,  refused  to  surrender ^oZi'iica?  criminals.  She  appears 
to  have  no  Treaty  on  the  subject  of  Extradition. 

.„„  *COCLXXXII.  G-reece  allows  by  her  domestic  lawtbe  Extra- 
t  J  dition  of  Turkish  subjects  for  crimes  or  misdemeaaors  committed 
in  her  territory,  but  does  not  allow  Greek  subjects  to  bo  surrendered  to 
Turkish  authority  for  offences  committed  in  the  Turkish  dominions. (si 

COCIiXXSIII.  England  holds,  and  has  always  held,  as  a  general 
principle,  the  doctrine  of  refnaing  to  surrender  any  persons  who  may 
Lave  taken  refuge  in  her  dominions.(()  The  recent  deviations  from  this 
principle  are  bounded  by  the  letter  of  the  Treaty  which  constitutes  the 
particular  case  of  exception;  and  by  no  Treaty  has  she  departed  from 
her  rule  of  refusing  the  Extradition  of  political  refugees. (m) 

By  the  Treaty  of  Amiens,  England,  for  the  first  time,  eoveaanted  with 
France  for  the  Extradition  of  fugitives  charged  with  forgery,  fraudulent 
bankruptcy,  or  murder,  committed  in  their  respective  territories ;(?!)  but 
this  Treaty  was  for  a  limited  period. 

England  has  also  had  at  various  times  Treaties  for  the  Extradition  of 
deserters,  with  the  German  principalities, — Hease  Casselfsc)  (January, 
1776,  September,  1787,(^)  and  April,  1793;)(«)  Baden  (September, 
1793  ;)[(8)  Hesse  Darinstadt(J)  (September  and  October,  1793) ;  Bruns- 
wick (November,  1794  ;)(c)  The  Elector  Palatin  (March,  1800  ■,){d) 
Duchy  of  Wurtemburg  (April,  1800  ;)(e)  Arch  bishopric  of  *May- 
L**''' J  ence  (April,  1800.)(/)  But  at  present  she  has  only  two  Treaties 
of  Esti'adition  with  foreign  States,  one  with  France  and  another  with 
America,  both  confirmed  by  Acts  of  Parliament.((/) 

The  Treaty  with  France,  on  13th  February,  1843,  providi's,  that  the 
high  contracting  parties  should,  on  requisition  made  in  their  name 
through  the  medium  of  their  respective  diplomatic  agents,  deliver  up  to 

(fl)  Martens,  Eeoueil,  t.  iv.  p.  229. 

Jo)  lb.  t.  It.  p.  3ia  (Ai-t.  xii.).  (p)  lb.  t,  vi.  p.  531  (Art.  sis.}. 

}q)  Martens,  Nonv.  Eecneil,  t.  i.  p.  1S3.  (!■)  Fselis,  s.  639.  p.  60J,  3,ad  ttote. 

h)  F^liz,  B.  640.  p.  607. 

BeTenue  Etrangke,  t.  i.  p.  41t. 

(J)  Vide  M.  Fselis,  b.  64!.  p.  607,  aaH  note, 

(«)  Debate  in  the  House  of  Lords,  4th  February,  1843.  Speeob  of  Lord  Brougham . 

(m)  Msrteiia,  RecneU,  t.  vii.  p.  404  (Art.  is.).  M  lb.  t.  ii.  p.  432. 

(y)  lb.  t.  iv.  p.  306.  (s)  lb.  t.  t.  p.  449.  (a)  lb.  t.  v.  p.  506. 

(i)  lb.  t.  T.  pp.  402  and  624.        (c)  lb.  t.  v.  p.  630.         (d)  lb.  t.  vi.  p.  707. 

{«)  lb.  t.  Tii.  p.  47  (Art,  Tiii.).  {/)  lb.  t.  Tii.  p.  64,  (Alt.  viii.). 

[g)  Hattalet'a  Treadea,  vol.  vi.  pp.  448-9.  "An  Act  of  the  Britieh  Parliament 
for  giving  effaet  to  a  Convenfion  between  Her  Majesty  and  the  King  of  the  French 
for  5ie  apprehension  of  certain  offenders,"  6  &  7  Vict.  c.  Issv.  s.  1. 

Further  provisions  for  facilitating  the  execution,  of  this  att  were  given  by  8  &  9 
Vict.  c.  120. 

7  HerlBlet's  Tr.  3B6. 

Martens,  Rec.  de  Tr.  t.  sssiv.  p.  20. 

Ann.  Reg,  vol,  Isssv.  p.  470  (1843). 
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ju  ti  0  peisoni  who,  bemg  acvutpl  of  theciimp?  of  mui  lei  (compreliend- 
m^  the  Climes  designated  in  the  FreDch  poinl  code  by  the  terms  aasassi- 
n  tion,  pjnieide,  inlanficide,  and  poHonin^),  or  of  an  attempt  to  commit 
muider,  or  of  forgery,  oi  of  fraudulent  bankruptcy,  committed  within 
thp  lurisd  [don  tf  tho  re  juiiing  paifj,  should  seek  an  •iaylum  or  should 
b  found  witliin  the  tenitones  of  the  other,  provide  1  that  this  should  be 
dine  only  when  the  oommiasion  of  the  ciiine  should  be  so  established, 
1^  that  the  hws  of  tho  country,  where  the  fugitive  or  peisjn  so  accused 
should  he  ftund,  would  justify  his  apprehension  and  commitment  for 
tiial,  if  the  Clime  hod  been  theie  committed,  and  also  piovides,  that  on 
thp  piTf  ot  the  Br  tish  Q-ovcmmeiit  the  Burreodei  should  be  made  only 
on  the  re;  it  of  a  judge  or  migistritc  duly  luthorised  to  take  cognizance 
of  the  aeta  charged  against  the  fugitive  in  the  warrant  of  arrest,  or  other 
equivalent  judicial  document  issued  by  a  judge  or  competent  magistrate 
in  France,  and  likewise  clearly  setting  forth  the  said  Acts;  and  also  pro- 
vides, that  the  expenses  f*ydtt'  1  d  mad  r  .  q-i 
in  virtue  of  the  atipulati  h  bf  tdhUhb  L  J 
and  defrayed  by  the  Gov  t  wh  tl  ij  h  Id 
have  been  made;  and  al  p  d  th  t  th  p  f  tl  d  C 
ventioQ  shottld  not  apply  nyra  t  m  fmdfgy 
fraudulent  bankruptcy  c  mm  tt  d  t  d  tly  t  th  d  t  tl  f  I 
also  provides,  that  the  s  d  C  t  h  Id  b  f  1 1  t  f  h 
First  day  of  January,  in  th  y  tl  d  ght  h  Id  d  f  fy 
four,  after  which  date  oith  fthhh  t  tgjt  hldb  t 
liberty  to  give  notice  to  th  th  ft  t  t  t  p  t  J  t  t 
and  it  should  altogethe  ddtm  tth  ptnfix 
months  from  the  date  of       h      t 

This  Treaty  was  confi  mdbythAte^At  75  p  dn 
22d  August,  1843. 

The  Treaty  of  Great  Britain  with  the  United  States  of  North  America, 
on  9th  August,  1842,  provides,  by  the  tenth  Article,  that  the  two  coun- 
tries should,  npon  mutual  requisitions  by  them  or  their  ministers,  officers, 
or  authorities  respectively  made,  deliver  up  to  justice  all  persons  who, 
being  charged  with  the  crime  of  murder,  or  assault  with  intent  to  com- 
mit murder,  or  piracy,  or  arson,  or  robbery,  or  forgery,  or  the  utterance 
of  forged  paper,  committed  within  the  jurisdiction  of  either  of  the  high 
contracting  parties,  should  seek  an  asylum  or  should  be  found  within 
the  territories  of  the  other:  provided  that  this  should  only  be  done  upon 
such  evidence  of  criminality  as,  aecordiog  to  the  laws  of  the  place  where 
the  fugitive  or  person  so  charged  should  be  found,  would  justify  his  ap- 
prehension and  commitment  for  trial  if  the  crime  or  offence  had  been 
there  committed,  and  that  the  respective  judges  and  other  magistrates  of 
the  two  governmonts  should  havepowei,  juiiadietion,  an  1  authoiily,  upon 
complaint  made  under  oath,  to  i^sue  a  wairant  toi  the  "tppiehension  of 
the  fugitive  or  person  so  charged,  so  that  he  might  be  biongUt  before 
such  judges  or  other  magistrates  reapectnely,  to  the  end  that  the  evidence 
of  criminality  might  he  *heard  and  considered,  and  if  on  such  |-«i9ii-] 
hearing  the  evidence  should  be  doomed  sufficient  tD  sustain  the  L  -J 
charge,  it  should  be  the  duty  of  the  extminmg  judge  oi  magistrate  to 
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certify  the  same  to  the  proper  executive  authority,  that  a  wavranl  might 
isaue  for  the  surrender  of  such  fugitive,  and  that  the  expense  of  such 
apprehecsioa  and  delivery  should  be  borne  and  defrayed  by  the  party 
making  the  requisition  and  rcoeiviug  the  fugitive)  and  the  eleventh 
Article  provides  that  the  said  tenth  Article  shall  continue  in  force  until 
one  or  other  of  the  high  contracting  parties  shall  signify  its  wish  to  ter- 
minate it,  and  no  longer.^A) 

This  Treaty  was  confirmed  by  the  Act  6  &  7  Viet.  e.  76,  passed  on 
22d  August,  1843;  and  both  the  Treaties  with  Franca  and  the  United 
States  were  further  confirmed  by  the  8  &  9  Vict.  c.  120,  which  facilitated 
their  execution. 

A  former  Treaty  on  the  same  subject  had  been  signed  between  the 
North  American  United  States  and  Great  Britain,  ia  1794;  and  under 
the  twenty-seventh  Article  of  that  Treaty,  a  citizen  of  the  North  Ameri- 
can United  States,  who  had  committed  murder  within  the  jurisdiction  of 
England,  that  is,  upon  board  a  British  ship  on  the  high  seas,  was  delivered 
up  to  the  British  by  the  American  authorities,  although  it  was  strongly 
contended  that  the  article  of  the  Treaty  was  contrary  to  the  Constitution 
of  the  United  States;  that  the  Treaty  could  only  relate  to  foreigners; 
that,  the  crime  having  been  committed  on  the  high  seas,  the  Courts  of 
the  United  States  had  competent  jurisdiction;  and  that  a  grand  jury 
ought  to  make  inquest,  before  a  party  was  sent  away  for  trial.  All  these 
objections  were  overruled,  and  the  prisoner  delivered  up  to  the  British 
ConsuJ.(j) 

r*4301  *CCCLXXSIV.  The  United  States  of  North  America  have 
L  -I  the  aforesaid  Treaty  of  Extradition  with  England,  and  also  one 
■with  France. 

In  1853,  the  Treaty  with  England  was  enforced  in  the  case  of  Thomas 
Kaine,  an  Irish  criminal  claimed  by  the  British  Consul,  at  the  port  of 
New  York,  for  the  crime  of  an  assault  with  an  intent  to  commit  murder 
within  the  British  dominions;  and  a  formal  and  careful  decision  upon 
the  effect  of  the  Treaty  was  delivered  by  the  American  Commissioner, 
who  said  that  it  was  his  duty  to  inquire,  whether  the  evidence  of  the 
guilt  of  the  person  charged  would  justify  his  commitment  for  trial,  ac- 
cording to  the  laws  in  force  in  the  State  of  New  York,  if  charged  with 
the  crime  there,  and  the  requisitions  of  those  laws  would  be  fully  com- 
plied with  by  the  production  of  evidence  from  which  the  magistrate  or 
Commissioner  might  conclude  that  the  offence  had  been  committed,  and 
that  there  was  probable  cause  to  believe  that  the  prisoner  had  been  guilty 
of  it.  In  this  case  the  criminal  was  surrendered  under  the  provisions 
of  the  Treaty.(^) 

(AJ  Herlslet's  Treaties,  vol.  vi.  pp.  862-3.  "  An  Act  of  the  Britisli  Parliament 
for  giving  effect  to  a  Treaty  between  Her  Majesty  and  the  Uoited  States  of  America, 
for  the  apprehension  of  certain  offenders,"  6  &  1  Vict.  o.  5G. 

Martens,  Eeo.  de  Tr.  t  xxiiv.  p.  50 J. 

H)  Eobbina'e  Case,  Sentence  by  Judge  Bee,  State  Trials  of  the  United  States, 
published  at  Fhiladelphia  (IS49J,  p.  393. 

United  States  v.  Nash,  Bee's  (American)  Admiralty  Eeports,  266. 

(fc)  The  reciprocal  Estradition  of  orimiuala  among  the  States  whioli  constitute 
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CCCLXXXV.  It  appears  that,  with  respect  t     ] 
virtue  of  these  Treaties  and  Acts,  that  the  Appl    at 
G-ovemment  to  Franco  and  the  United  States  have  b    n  g  n   -ally  a 
cessful,  hut  that  the  reverse  may  bo  predicated  of  the  aijl   at    n     by 
Franco  and  America  to  Great  Britain. (i) 

It  has  been  decided  in  England  that  no  retrospeotiTe  effect  can  be 
given  to  these  Acta  or  Treaties, 

The  only  important  decision  given  in  England  on  these  Statutes  was 
that  in  "The  Queen  v.  Clinton,"  in  which  Mr.  BaroB  Piatt  observed: 
The  object  of  the  Act  was  to  givo  effect  to  a  Treaty  for  reciprocally 
de  ng  p  persons  * 'being  charged' with  forgery,  &c.,  'Gom-  j-^.„,-. 
mttel  w  th  n  the  ju  isdietion  of  either  party,  &c,  Wow, 'being  L  -* 
chirged  IB  h  s  op  nion,  clearly  meant,  'being  ihm  charged;'  bat  the 
word  com m  tied  m  ght  stand  for  'which  have  theretofore  been  eora- 
11  ted  or  wb  ch  w  re  then  committed,'  or  'which  should  be  committed 
aft  r  tl  e  [  a  s  ng  of  the  Act.'  Loolcing  into  the  Treaty,  for  the  purpose 
of  g  y  n^  effe  t  to  which  this  Act  was  passed,  he  found  the  terms  were, 
such  perso  a  1  av  ng  committed,'  &c.,  and  'being  fugitive  from  jus- 
t  oe  &  On  th  s  he  would  remark  that  it  appeared  to  him  yery  doubt- 
ful whether  undo  this  Treaty,  a  merchant  committing  forgery  of  a  bill 
f  escl  nge  a  tl  c  United  States  with  the  intention  of  providing  for  it 
at  matu  ty  and  con  ing  over  here  <mimo  revertendi,  and  therefore  not 
J,  fu^  ve  fro  juatce,  could  be  taken  and  given  up  to  the  American 
qOv  meat  Be  ng  fugitive'  meant  being  so  at  the  time  when  the  law 
WJ,s  t  1  e  put  n  fo  e.  If  so,  then  it  would  appear  that  the  word  '  com- 
m  ttel  me'int  c  mm  tted  after  the  Treaty.     According  to  the  common 

uisG  of  Bitson  n^  and  of  justice,  it  must  be  considered  that  the  Treaty 
was  me  nt  io  ttaeh  only  on  those  whose  crimes  as  well  as  flight  had 
taken  i  la  e  s  nco  the  making  of  the  Treaty,  That  must  be  the  construc- 
I  on  of  tl  e  Treaty  ind  the  construction  of  the  Act  of  Pavliameut  must 
CO  e  pond  for  he  considered  that  they  were  bound  to  advert  to  the 
T  eaty  to  d  soove  the  meaning  and  intention  of  (he  Act  of  Parliament; 
and  the  cf  e  he  thought  that  the  word  'committed'  could  not  be  referred 
to  t  an  a  tions  lofore  the  date  of  the  Treaty.  The  word  could  have  no 
the  aj  1 1  at  on  That  was  his  opinion ;  and  he  thought  he  was  bound 
to  act  upon  it,  because  it  seemed  to  him  that,  in  this  country,  laws  to  tax 
IV  restrain  liberty  must  be  clear;  and  if  this  was  defective  in  expressing 
ihe  intention  of  the  Legislature,  it  was  for  them  to  alter  it.  His  opinion 
fas  founded  on  the  Treaty;  and,  taking  that  ground,  he  thought  that  the 
\.et  of  Parliament  oonld  only  apply  to  those  who  had  committed  the 
Time  after  the  "passing  of  it.(m\  It  seemed  to  him,  therefore,  , 
hat  he  could  only  order  that  this  man  be  discharged.  The  p 
oner  was  then  accordingly  discharged." 

le  union  is  expressly  provided  forty  the  constitution.    Storj  on  the  Constitution, 

(I)  Bgfui  on  tlie  Law  of  Estradition,  p.  5T. 
hn)  Tbe  Law  Times,  Noy.  1,  1845, 
Bgan  on  the  Law  of  Bitraflition,  pp.  64,  65. 

The  Act  1  W.  IV.  0.  66,  which  appliea  to  tlie  fovgiog  or  uttering  in  England 
scuments  pucporting  to  be  made  out  of  Bnglsud. 
August,  1854.— 21 
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(a)  Inst 
analogues  de  toua  lea  membres  d'aae  socifit^."— Abreaa,  Cours  de  Droit  nature 
on  de  PhilosopMe,  da  Droit,  p.  296.     (Brux.  1844) 

(6)  Among  the  principal  instances  la  which  indiyidual  property  is  subjected  ti 
restriction  on  account  of  the  general  good  are  tjie  following; 

Oaotio  damni  infect!,  Dig,  jxsIk.  t.  2. 

Actio  de  tigno  juncto,  Dig.  sirii.  t.  3. 

Interdictom  de  glande  legeudft,  Dig.  iliii.  t.  28. 

Actio  aoqaEB  pluviffi  arcecd^,  Dig.  xisii.  t.  3, 

Interdictum  de  arborilius  cEedendis,  Dig,  xllii.  t.  2V. 

(c)  Essay  on  Empire. 

\d)  Guntliei-,  i.  281.  a.  S— 13. 
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The  leawn  of  the  thing  and  the  practice  of  nati  ds  aj-j-eai  t  hiye 
saMetJ  ned  th  s  Intciyention  id  the  foUawmg  ci'^es  — 

I.  feometimes    bat  raiely    in  the   doneatic    concerns   and  mteimi 

ri^^hta  of  Self  G-overnment,  mcilent  ia  we  hive  seen    to  cyuj 

II.  MDie  fiequentlf  and  upon  fir  =urer  grounds  with  ic'^pect  to  the 

teintoriJil  acqu  sit  ons  oi  foieign  lelitiona  of  other  States   when 
such   d^qnisitiona   or  relations  thieaton  the  peace  a,nd  a  f  ty  of 
other  'lUti.s 
In  the  foimer  ci'ic  the  just  gro  nds  of  Intervention  are — 

1.  feelt  Defence  when  tie  Domestie  lusfatutiona  of  a.  State  irc  m  on 

sistent  wil;h  the  peace  and  safety  of  other  States. 

2.  The  Eights  and  Duties  of  a  guarantee. 

3.  The  lavitation  of  the  Belligerent  Pai-tiea  in  a  civil  war. 

4.  The  Protection  of  Eeversionary  Eight  or  Interest. 
In  the  latter  ca  e  the  ju  t  ground    of  Int  ryent  on  are — 

5.  To  preser  e  the  B  lance  of  Power     th  t  s  to  p  e  ent  the  d  nj,er 

ous  agg  an  1  zenient  of  any  one  Stite  by  exte  nal  ac  j^u  s  t  ons 

6.  To  protect  Pers  n     subject    of  anothe    &tate  f  om  pe  sec     on  on 

aocouat  of  prof  s   nj,  a  Eel  g  on  not  recognised  by   hat  State 
but  indent  cal  w  th  tho  Eel  g  on    f  tl  e  Intetveu  ng  State 

These  ground  ether  ep  a  ely  o  n  coni  acton  wlllefo  nd  n 
the  following  pages  to  have  been  del  1  erafely  n  1  'ts  lomnly  pr  ^-^  .g... 
claimed  as  just  fy  ng  c  u  es  of  1  re  gn  Inte  vent  on  L         J 

COOLXXXA  in  The  F  t  L  m  t  on  of  the  general  n^ht  n  1  nt 
to  every  State  of  adopt  n^  whatever  form  of  gove  nment  whatever 
political  and  1  ns  tut  ona  nd  whatever  r  lea  he  may  j  lea  e  s 
this: 

No  State  ha  1  r  ght  to  establish  a  f  m  of  govo  nment  wh  h  lu  It 
upon  profesaed  pr  no  pies  of  host  1  ty  to  the  ^ove  nm  nt  f  other 
nations,  (e) 

CCCLXXXIX  It  may  be  alnitted  that  Yen  ce  n  1  Ob  fret 
Britian  in  1649  France  both  n  17  9  an  1  fter  the  acces  u  of  the 
Oayaignac  Adm  nist  at  n  n  1848  ind  after  the  I  st  revolat  on  nl851 
were  entitled,  upon  the  pnnciples  of  National  Independence,  and  without 
the  Interveation  of  Foreign  States,  to  make  the  great  changes  in  their 
reapeetive  conatitutions  which  were  efieoted  at  those  periods,  because  such 
changes  concerned  themselves  alone. 

CCCXC.  Why,  then,  cannot  the  same  remark  be  applied  to  the  French 
EcYolution  in  the  year  1792  ?  The  answer  is  to  be  found  in  the  Decree 
promulgated  by  the  Convention  on  the  19th  of  November,  1792. 

The  Moniteur  of  that  day  records  it  in  these  words  :  Lepeaux  propose 
et  la  Convention  adopte  la  r&Iaction  suivante  ; 

"  La  convention  natiouale  declare  qu'elle  acoordera  secours  a  tons  les 
peuples  qui  voudront  recouvrer  leur  liberte,  et  ello  charge  le  pouvoir 
csecutif  de  donner  des  ordres  aus  generaux  dea  armees  Prangaises  pour 

(()  Kent's  Oommeat.  i.  21.  &c. 


>v  Google 


816  PHILLIMORE    ON    I  N  T  E  It  N  AT  I  0  N  AL    LAW. 

eeoourii'  lea  citoyens  qui  anraient  etc,  ou  qui  sei-alent  vexes,  pouv  la 
cause  lie  la  liberie. 

"  La  convention  nafionalo  ordonne  aus  genSraui:  des  ai'mees  Frangaises 
de  faire  imprimer  et  affioher  le  present  decret  daas  teas  lea  lieux  ou  ils 
portei-ont  les  avmes  de  la  republiquB. 

.-^jon-.        Sernint      Je  demandc  que  ce  decret  soit  triduit  ot  *impvime 
[*i36]  ^^     -^  _  p    p  t    1  pt    ." 

Th    d         w  by  G-        B  (    )  wh         p  t    the  period 

of         p    m    g  TO  y  declaration  of 

w  hw  dmh  ^g  ^'''^      i"^^'  indeed 

ispsf,  g  VI  bptul      principle 

0  li  w((7)  wh    li  w  n      t    !  e  found  in 

thtb  nnp       d        dp         m         —he  herald    of  that 

lo  g  b    ody  b  d  wh         h    k  not  only,  Europe; 

bu  ti   w     d       ts     a  wh  h   h   w      d  are  not  jet  healed. 

»OCCSCI.  It  18  impossible  to  deny  that  the  proclamation  put 
L  *^ '  J  forward,  after  the  espulaion  of  Louis  PhUippe,  by  the  De  Lamar- 
tine  Administration,  partook  of  the  same  character,  though  in  a  miti- 
gated degree. 

According  to  that  proclamation,  "Les  Traitea  de  1815  n'existent  plus 
en  droit  aux  jetfx  de  la  Eepublique  Frangaise :  toutefois  les  cireouscrip- 
tiona  territorialea  do  ces  traitea  aont  un  fait  qu'elle  admet  comme  base  et 
ooiame  point  de  depart  dans  lea  rapporta  avec  les  autres  nationa."(A) 

CCCXCII.  In  cases  like  the  foregoing,  the  Bight  of  Self-Defence  jus- 
tifies other  nations  in  intervening  and  demanding,  and  if  necessary  by 
force  of  arms  compelling,  the  abolition  of  a  government,  avowing  aprm- 
Gvph  of  hostility  to  the  existing  governments  of  all  other  nations. 

(/)  "  The  decisive  proof  upon  lie  subject  was  to  be  found,  not  in  loose  recol- 
lection or  in  vague  reports,  but  ia  tbe  Joamals  of  the  Honae. — The  speeches  with 
which  the  King  had  opened  and  concluded  each  session  of  parliament  afforded 
an  authentic  record  of  tbe  language  of  Goyemment  respBCting  the  origin,  gcounda, 
and  progress  of  the  war.  There  were,  besides,  upon  the  Jouraala,  many  declara- 
tions whieh  this  Houaa  had  made  at  different  periods,  and  sometimes  at  the  ex- 
presa  su^eetion  of  MinieterB  themsclvos,  and  with  the  avowed  i; 
-'— ■-*'"g  misrepreseotaUoDS. 


"  This  iheo  was  his  defence  of  Parliament  against  tbe  ijnpntation  of  having 
varied  its  lango^e  or  disguised  its  objects — of  having  engaged  in  the  war  for  the 
restoration  of  monarchy  in  France,  or  of  having  pursued  it,  at  any  period,  with 
any  other  view  than  that  of  obt^ning  a  secure  and  honourable  peace  for  this 
country." — Speech  of  Lord  Grenrille  in  the  House  of  Peers,  on  the  motion  of  the 
Dulte  of  Bedford  for  the  dismissal  of  Ministers,  23nd  March,  1798.  Pub.  by  J. 
Wright,  169.  Piccadffly. 

(g)  Vattel  justifias  by  anticipation  the  conduct  of  Great  Britain  in  declaring 
war  after  the  promulgation  of  this  decree.  "  Done  toutes  les  nations  sont  en 
droit  tie  r6primer  par  la  force  celle  qui  viole  ouvertement  les  loii  de  Ja  sociStfi  que 
la  nature  a  6tablies  entre  elles,  ou  qai  attaqne  directement  la  bien  et  le  saint  de 
cette  sociStfi." — PrUim.  s.  22.  "Lea  nations  out  le  plus  grand  in1^r6t  k  faire 
universellement  respecter  le  droit  des  gens,  qui  est  la  base  de  lear  traaqnilUtfi.  Si 
qnelqu'un  le  foule  ouvertement  ani  pieds,  toutes  peuvent  et  doivent  s'Slever  contre 
lui ;  et  r^unisaant  leura  forces  pour  ch^tier  cet  ennemi  oommun,  olles  s'acqnit- 
teront  de  leurs  devoirs  envars  elles-mflmes  et  envers  la  soci^tfe  humaine,  dont  elles 
aont  membrea." — L.  i.  o.  23,  a.  283. 

(S)  "Manifeste  aux  Puissances,  i  mars:"  Trois  Moia  an  Pouvoir  de  M,  De 
Lamartice,  p.  15. 
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But  thU,  like  tKe  other  gro  ni      fit  t    n         ery  liable  to  be 

abused.     The  most  flagrant  in  tan         f       h     bu  to  be  foaucl  iu 

the  Partitions  of  Poland. (/)  Th  dtaldt  t  y  fth  e  pubKo  erimss 
is  without  the  pro¥iuoe  of  this  W  L  But  n  t  t  n  Iiiteraational 
Law  may  pass  over,  wholly  w  th  ut       mu   nt    tb  rievous  acta  of 

national  wicked oeea. 

The  first  spoliation  was  effecte  1  n '^  pt  ml  17  by  *Catlie-  r.jqo-i 
rine  II,,  Empress  of  Russia,  M        Th  Enp  f  Austria,  L         J 

and  Frederick  II.,  King  of  Prussia. 

In  the  manifesto  of  the  two  latter  may  be  read  the  miserable  pretests 
under  which  this  crime  was  sought  to  be  veiled,  or  rather  which  it  was 
thought  decent  to  allege      Austria  claimed  territory  alienated  from  her 

P  h     fi      a  te  g  b 

m    g  Ct  L  te 


In  P  g  oc  ff 

Tuikish  war  to  Catherine  11.  (who  had  nevei  ceased  to  t      t  h      a 
prorinoe  of  Kuasia),  contracted  an  alliance  with  Prussia,  wh      by  th  t 

(i)  MacMntoah'a  Works,  toI,  ii.  p.  330  ;   and  Edinbiirgh  Review,  Tol.  xsxvi. 


Feiraad,  Histoire  des  ti 

RiilhiSre,  HisWira  de  I'Auarcliie  de  Pologce. 

Flassan,  Hiatoire  de  la  Diploroatie  Franjaiso,  t.  yi, 

Dohm,  Detikwordigteiten  meioer  Zeit. 

Von  Eaumer,  Poleas  Untergatig  ;  Histor.  Tasolienbuch,  t,  iii. 

Eocl!,  Hiatoire  abrfeg^e  de  Traits  de  PaiK,  continu^e  pur  Sohoell  (ed.  Bruselles), 
t.  ir.  pp.  266—284,  c.  60,  ib,  pp.  296,  304,  307-13,  o.  63. 

Kooh,  Tableau  dea  E^volHtlona  de  I'Earope,  t.  ii.  pp.  163.  324.  284. 

Qentz,  Fragmeate  aus  der  nenesteQ  Gesohicbte  des  politisoheu  Gleicbgewichta 
in  Baropa,  Schrifteo,  Band  iv.  sa.  Bl — 59. 

Wheatoa'a  Hist.  pp.  BSf— 381. 

Allge.  Gesch.  B.  23.  c.  11. 
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power  undertook  to  aid  Polani  against  the  attempt  of  any  foreign  nation 
to  interfere  witK  her  internal  government  or  affairs. (A) 

„.  *XTEder  cover  of  tLis  allianco,  ia  1791  Poland  gave  herself  a 
L  -1  new  constitution,  rendering  ber  crown  hereditavy  in  the  Electoral 
House  of  Saxony,  aboliahiag  that  source  of  her  misery  the  Uherum  veto, 
and  effecting  a  reformation,  of  which  Mr.  Earke  said  :  "  so  far  as  it  has 
gone,  it  probably  is  the  most  pure  and  defecated  public  good  which  ever 
has  been  conferred  on  mankind. "(?) 

But  the  French  Revolution  broke  out,  and  Pmssia  not  only  forgot  her 
pledge,  but  joined  with  Eussia  and  Austria  in  plundering,  for  the  second 
time,  the  country  which  had  relied  upon  her  honour.  The  second  spoli- 
ation of  Poland  took  place  in  1793  ;  the  third,  after  the  insurrection  of 
the  illustrious  Kosciusko  in  1795. 

The  fate  of  Poland  was  again  discussed  at  the  Treaty  of  Vienna 
(1815) ;  but  after  some  remonstrance  on  the  part  of  tho  Eritish  and 
Ij'roncli  pleiiipoteutiarie3,{m)  and  tho  delivery  of  a  remarkable  state  paper 
by  the  latter,  Russia  retained  that  part  of  ancient  Poland  erected  by 
Napoleon  into  the  Duchy  of  Warsaw,  and  by  this  Treaty  the  Partition  of 
Poland  waa  ultimately  confirmed. 

This  Treaty,  however,  declared  Cracow  to  be  a  free,  independent,  and 
neutral  city,  under  the  protection  of  Russia,  Austria,  and  Prussia,  with 
so  many  square  miles  on  the  left  bank  of  the  Vistula,  and  a  certain 
amount  of  population.  This  small  remnant  of  their  original  prey  has 
been  subsequently  devoured  by  the  three  proteetiog  Powers.  In  1832 
the  Emperor  Nicholas  annexed  tho  kingdom  of  Poland  to  the  Eussiaa 
empire,  and  destroyed  every  vostigo  of  its  separate  nalaonality.  In  1836 
Cracow  was  occupied  by  Bussianand  Austrian  forces,  upon  the  allega- 
tion that  it  had  become  the  centre  of  revolutionary  plots.  In  1846 
(November  6J,  Craoow,  in  spite  of  the  protests  of  Great  Britain,  France, 
and  Sweden,  was  annexed  to  Austria. 

e  lessons  are  wr  ttea  f     th     n    mpl     f  n  t  n 

nd  th         n    J 


First,  the  folly  and  short-aiglitedii 

f    nV    pit 

wl     1   11 

the  doctrine  that  a  State  has  no  cone 

nwthth   a  t     fh 

n     hb  n 

and  that  if  wrong  be  done  to  others, 

d  n  I  to  h  tsolf    h 

mil 

Secondly,  the  certMnty  of  that  JVc  wh  b        n  It 

takes  the  countries  which  have  been,       h  uff      1  th  1       t    b 

the  doers  of  wrong. 

It  requires  only  a  moderate  acquaintance  with  history  subsequent  to 
those  first  spoliations  of  Poland,  to  know  that  tho  interference  of  England 
and  Prance  to  prevent  these  atrocious  acts,  and  to  defend  betimes  the 
liberties  of  Europe,  would  have  been  no  less  wise,  if  regarded  in  an  eco- 
nomical point  of  view,  than  just,  if  considered  upon  higher  principles ; 
and  the  hearts  of  the  E.ulers  of  Austria,  Prussia,  and  Kussia,  must  have 

{k)  Martens,  Eeo.  fle  Trait^e,  t.  iv.  p.  ill. 

il)  Appeal  from  the  New  to  tlie  Old  Whigs. 

m)  Kluber,  Aden  des  Wienec  Congr.  Band.  i,x.  40 — 51. 

Wheatou's  Hist.  pp.  426—435. 
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been  n  r  1  lenel  tt  ttat  of  Vhi  h  f  tb  I  1  n  t  i  kn  wledg 
during  the  wars  of  the  French  Revolut  on  in  I  n  the  J  j  of  the  b  tte 
suffer  ng  an  I  h  m  1  ■it  on  the  mp  1  cy  of  niast  ca  and  the  iM^e  of 
creating,  ape  odent  of  rap  ne    nd  wrong 

Gr  at  lur  t^  of  all  countr  es  havo  pas  el  aent-en  e  upon  the  p  rt  i  ons 
of  Pohnd  M  le  Talleyr=inl(  J  de  crbcl  t  h  the  prelude  af,  pa  tly 
the  cause  nd  pe  hips  tho  escns  of  the  convoh  ons  of  Eu  o^  ^u  ng 
the  French  Eevolnt  on  The  pi  1 1    n  of  Polind   n  17  2      sija  M 

Kocb,(o)  appealed  to  saact  on  all  s  ibseqnent  uanipations  lb  wis  the 
moat  flagrant  violation,  according  to  Mr.  W!ieaton,(j3)  of  natural  juatiee 
p\i  International  Law,  since  Europe  had  emerged  from  barbarism.  No 
leas  a  publicist  than  Von  Gentz(5)  observes  that  the  partition  of  Poland 
was  a  crime  'fraught  with  peculiar  misobief  to  the  best  mteresta  r(,jji-i 
of  Europe — it  showed  to  the  astonished  world  a  league  of  mo-  L  J 
narchs  in  favour  of  injustice; — those  who  ought  to  be  the  protectors, 
acting  M  the  oppressors  of  national  independence  ;  while  the  doctrine  of 
the  Balance  of  Power,  cited  as  a  justification  of  their  conduct  by  those 
who  were  destroying  it,  mournfully  illustrated  the  adage,  corruptio 
gptind  pmsima. 

CCCSOIII.  The  Second  Limitation  arises  in  the  instance  of  a  Guar- 
antee given  by  a  Foreign  Nation,  either  generally  to  secure  the  inviola- 
bility of  tho  provisiona  of  a  particular  Treaty,  or  specudli/  to  support  a 
particular  Constitution  or  form  of  govern meQt(j')  established  in  another 
country,  or  to  secure  some  particular  possession  or  other  individual  object 
appertaining  to  it.  The  question  of  a  Federal  Guarantee,  mntualiy  given 
by  United  States,  has  been  already  discussed :  the  very  constitution  of 
such  a  body  politic  implies  the  existence  of  a  mutual  guarantee  for  the 
independence  of  each  member  of  it.  This  ia  the  case  of  a  guaraEtco  from 
within,  a  queatioa  rather  of  Public  than  International  Law,  and  very 
different  from  a  guarantee  fiom  ir  fh  !  wh  h  rcat'<  upon  a  distinct  prm 
oiple,  and  is  one  of  the  moat  diffitult  and  delicate  questions  which  fall 
under  the  cognisance  ot  Internat  onal  Law  £hs  consideration  of  the 
duties  and  rights  oi giiarante'.s  belongs  to  thit  brani-h  of  the  subject  in 
which  the  nature  of  Teiatibs  is  discussed 

CCOXGIV.  Another  Limitation  of  the  genenl  principle  un  lei  diaeus 
sioa  may  possibly  arise  fiom  tho  ni.ci.ss  ty  of  Inleiventi  n  by  Toieign 
Powers  in  order  to  stay  ilie  ef  sion  nj  lUol  cauaud  by  i  piotrntel  ind 
desolating  civil  war  in  the  bsaom  of  another  Statv  (')     Th  i  ground  Df 

(nj  Nate  to  the  Oongrese  of  Vienna. 

(o)  Introd.  p.  30.  {f)  Hist.  p.  332. 

(gj  Fragmenle  ans  der  neusaten  Geschiehte  des  politiechen  ftleioligewiohts  ia 
Buropa,  Sohriften,  t.  ir.  ea.  Bl — 69. 

W)  Tide  post. 

(s)  "  Sciendum  quoqne  est,  Reges,  et  qai  pat  Eegibus  jus  obtineiit,  jue  habere 
pcenaa  poaceadi  non  tantum  ob  injurias  ia  ae  ant  aubditos  Euoa  commissaa,  sed  et 
ob  eas  quis  ipsoB  peculiariter  non  taugunt,  eed  in  quMtasoh pasanis  /as  naiarie  UMi 
getdwmt  imTiianUer  Wilantilnis.  Nam.  libettas  hiimame  societalj  pec  pceiiaa  oonaul- 
endi,  qu:e  initio  ut  diximas  penes  eingalos  fnerat  civitatibns  ac  judiciis  jnaiitiitia 
penes  anmmaa  poteatatea  reaedit ;  non  propria  cpi%  aliia  imperant,  aed  q^n^  nemini 
parent.  Ham  Bubjectio  alilB  id  jns  abstnlit.  Imo  tanto  honestiia  sat  alienas  in- 
jurias quam  suaa  viadicare,  quauto  in  auis  ma^a  metuendnm  eat  ne  quia  doloris 
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IntcrTentioi),  *urged  on  behalf  of  the  general  interests  of  hu- 
L  J  manity,  has  been  frequently  put  forward,  and  especially  in  our 
own  times,  but  rarely,  if  ever,  without  others  of  greater  and  more  legiti- 
mate weight  to  support  it ;  such,  for  instance,  as  the  danger  accruing  to 
other  States  from  the  continuance  of  such  a  state  of  things,  or  the  right 
to  accede  to  an  application  from  one  of  the  contending  parties. 

As  an  accessory  to  others,  this  ground  may  be  defensible ;  but  as  a 
substantive  and  solitary  justification  of  Intervention  in  the  affairs  of  ano- 
ther country,  it  can  scarcely  be  admitted  into  the  code  of  International 
Law,  since  it  is  manifestly  open  to  abuses,  tending  to  the  violation  and 
destruction  of  the  vital  principles  of  that  system  of  jurisprudence, — such 
abuses  as  generated  the  several  partitions  of  Poland,  the  great  precedent  so 
often  quoted,  and  so  often  imitated  by  the  violators  of  International  Law. 
The  necessity  of  staying  the  efliision  of  blood  occupied  a  very  prominent 
place  among  the  various  reasons  alleged  for  the  Intervention  in  the  affairs  of 
Tarkey  and  her  then  Greek  subjects  in  1827 ;  but  it  was  by  no  means, 
as  will  be  presently  seen,  the  only  jusfification  advanced  for  that  Inter- 
vention, though,  perhaps,  if  it  hid  been  the  long  continuance,  as  well  as 
the  honible  natuie  of  the  massicre?  committed,  would  alone,  if  over  such 
reasons  could,  hive  justified  the  inteiference  of  Christendom. (a) 

CCOXOV  A  Thud  Limitation  arises  when  both  contending  parties 
in  a  civil  war  mvite  the  Intervention  of  a  thud  power  :  in  this  case  the 
right  to  accede  to  the  request  is  ppifoctly  cli,ar.  This  was  in  fact  the 
foundation  of  the  Intervention  m  the  case  of  Belgium.  Whether,  when 
the  Inteivention  has  been  once  undeit'^ken,  either  or  both  of  tho  con- 
r*d4^1  *^'^*^"^S  *paities  can  resile  fiom  thtir  engagement,  and  whether 
■-  -1  the  Intervenei  be  obliged  to  desist  le  infeetd,  is  a  matter  of  some 
nicety,  nnd  must  in  some  measure  ncoive  its  decision  according  to  the 
partn,ulai(j()  ciiCrumstanees  of  euh  case  M  The  Intervener  might  of 
course  stipulate,  before  he  undertook  the  Intervention,  that  both  parties 
should  abide  by  his  decision  Althiugh  tho  right  of  intervening  admits 
of  no  doubt  wheie  both  parties  invoke  the  Intervention,  it  is  less  clear 
when  tt  e  applieition  is  made  by  onepaity  alone.  It  can  however  hardly 
be  asserted,  that  even  this  kind  of  Intervention,  so  solicited,  is  at  vari- 
ance with  any  abst^^et  principle  of  International  Law,  while  it  must  be 
admitted  to  have  leoened  continual  section  fiom  the  practice  of  nations 
from  the  time,  to  go  bick  no  litei,  when  England  under  Queen  Elizabeth 
aided  the  i  evolled  Net heilands  against  Spam,  to  the  recent  occasion  when 
Russia  assisted  Austria  in  the  subjugation  of  the  insurgents  in  Hungary. 
It  will  be  remembered  that  at  present  we  have  no  concern  with  the  wis- 

Bui  sensu  aut  moduni  escedat,  ant  cette  animura  inficiat." — Grotius  de  J,  B.  lib. 
ii.  cap.  sx.  sec.  si.  p.  535. 

{a)  Papers  relatite  to  tlie  affairs  of  Greece,  p.  98. — London,  1835.  (Printed  by 
the  Foreign  OffieeJ 

(u)  France  and  England  were  the  nnly  two  of  the  five  Intervening  Powers,  in 
the  case  of  Belginm,  wlio  seem  to  have  entertained  no  scruples  upon  this  kind. — 
Papers,  &o.,  relative  to  Belgium. — Les  Pl^nipotflntiares,  &c,,  p.  35 ;  and  in  the 
case  of  Portugal,  and  in  the  oaao  of  Greece,  vide  infta,  Wheaton,  Hist.  541. 

(i)  Heffters  maintains  stoutly  the  obligation  of  withdrawing  at  the  request  of 
the  party  who  invoked  the  aid  (p.  95.  end  of  a.  46.) — Martens,  t  i.  EO-1-2. 
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So  more  temporary  outbreak,  no  isolated  resistance  to  duthoiity,  no 
successful  skirmisli  is  sufficient  for  this  purpose ;  there  ahould  be  such  a 
contest  as  exhibits  some  "  equality  of  force,  and  of  which,  if  the  combat- 
anta  were  *left  to  themselves,  the  issue  would  be,  in  some  degree,  i-siai-i 
doubtful."(y)  L  ***J 

In  most  oases,  therefore,  some  time  must  elapse  before  an  internal 
commotion  can  be  clothed  with  the  character  of  a  revolution,  and  before 
the  rebellious  subjects  can  become  the  allies  of  a  Foreign  State. 

The  interference  of  Gi'eat  Britain,  France,  and  Bussia  in  the  affiurs  of 
Greece  was  vindicated  upon  three  grounds,  viz.,  1st,  of  complying  with 
the  request  of  one  party;  2ndlj,  of  staying  the  effusion  of  blood ;  Srdly, 
and  principally,  of  affording  protection  to  the  subjects  of  other  Powers 
who  navigated  the  Levant,  in  which  for  many  years,  atrocious  Piracy  had 
been  exercised,  while  neither  Turkey  nor  revolted  Greece  were  de  facto 
th       bl        w  11    g  t    7  t  th  p     g    g      t    f  th      t  t 

d      q     f       bly  J    tfi  h  te 

I     mpl       a   f      d  th        bj    t 

ptt        ftBtth       t-t  tk 

f  th         t    d   g  p    t  d  th  t  th 
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H      M  J    ty 
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g      t        d        y    th        In      bl     St  t     P  p     0 
g      t       1  p       mg  ly    p       th        t       t     f 

bj    t      fto  1  p  tt  mi  t   by    d 

(fi  b      1,  h  d  f  1  d,      d  t  th      1     t  t 

of  one  of  the  contending  parties.  His  Majesty  acceded  to  a  more  direct 
and  concerted  interference  in  the  affairs  of  G-reeoe.  The  Treaty  of  Lon- 
don was  signed  J  and  when  proposals,  made  under  it  to  both  sides,  and 
a  pt  d  by  th  G-  ks,  had  been  rejected  by  the  Turks,  his  Majesty 
p  d  d  1  ng  w  th  his  Allies,  to  adoptmoasurcs  of  a  coercive  r^AA^-i 
n  tur  1  late  1 1  give  effect  to  those  proposals.  But,  in  this  L  ^ 
d  p  tu  f  m  h  eneral  rule  which  forbids  other  Powers  to  interfere 
n  nt  b  tm  xt  Sovereign  and  Subject,  His  Majesty  strictly  limited 
h  m  If  to  what  t  deemed  the  necessity  of  the  case ;  and  ia  pursu- 
a  1  n^  an  object  of  poUey,  endeavoured  to  adhere,  as  much  as  possible,  to 
the  prinoiples  of  National  Law. 

{y)  Sir  J.  MackintoEh's  Speech  on  the  Recognition  of  the  Sp!i,n!sli 
States,  vol.  iii.  p.  462,  of  his  Worts. 

(i)  State  Papers— Greece,  1828—1832,  pp.  54,  55.    Lonfl.  1835. 
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ohance  of  improving  the  condition  of  a  part  of  its  subjects;  and  that  the 
cessation  of  Piracy  in  the  Levant  would  be  dearly  purchased  by  a  general 
war  in  Europe." 

The  pacification  of  Greece  and  the  Levant  was  the  object  of  the  Treaty 
of  1827,  contracted  between  Russia,  Engknd,  and  France;  the  object  of 
it  was  not  "to  construct  a  State  capable  of  balancing  the  Turkish  power 
in  Europe,  and  of  carrying  on  the  relations  of  peace  and  wax  upon  a 
footing  of  equality  with  the  Porte;"  this  object,  nevertheless,  might, 
after  the  rejection  by  Turkey  of  the  compromise  proposed  in  that  Treaty, 
have  been  partly  intended  and  effected  by  the  subsequent  Treaty  of  the 
7th  of  May,  1822.(?')     The  distinction  between  Intervention  and  Media- 


(«)P 


■a  p.  155. 
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tion  is  pointed  out  in  the  happiest  manner  by  Mr.  Onnning,  in  a  passage 
ef  hia  state  paper  upon  the  Pacification  of  Greece  at  the  close  of  the  year 
1=^24  "If  '  (he  wiote)  "the  sovereignty  of  the  Turks  weii.  not  to  he 
absolutely  restoied,  nor  the  indepcndi-nec  of  the  Greek  to  be  dh«olutely 
ncknowledged  [to propose  eiilter  of  wJitch  evlietnes  would  have  heui  Ml 
t  mediate,  hut  to  taki  a  decided  pari  m  the  contesi),  there  was  neces 
borily  no  other  choice  than  to  qualify  in  some  mode  *aad  de^ee  rji  iij-i 
the  sovereignty  of  the  one,  and  the  independence  of  the  other,  <-  -I 
anl  the  mode  ind  degree  of  that  qualitcation  seemed  to  constituto  the 
qup'.tion  foi  inquiiy  an!  delibs.ration  "(h) 

OCnXCVI  This  ohieivation  hnngs  us  to  the  consideiatioQ  of  the 
Tcmth  Limitation  of  the  general  puneiple  which  founds  the  Right  of 
Intel VbHt) on, — which  is,  the  iight  rf  third  poweis  to  watch  ovei  the 
pie  enation  of  the  balani,e  if  power  among  existing  &tati,a,  whether  by 
p  eventing  theaggie'ssiona  and  conquests  of  iny  one  power,  or  by  talung 
ciie  that,  out  of  the  new  ordei  cf  things  prfdu(,Ld  by  internal  levolu 
tiuns,  no  exiitmg  power  acquiies  an  aggiaudisement  that  may  menace 
the  libutiLS  of  the  lest  of  the  world  M 

This  right,  indeed,  is  the  right  of  the  State  to  do  that  which  CicerO|(<f) 
with  so  much  eloquent  reason,  truly  maintained  was  the  innate  right  of 
every  individual :  it  is  the  *]iight  of  Self  Defence,  which  is  law-  r^tio-i 
fully  exercised  in  preventing  as  well  as  repelling  attach. (e)  L        J 

How  anxiously  this  right,  "founded  so  muoh  on  common  sense  and 
obvioua  reasoning,"  was  asserted  and  cherished  by  the  Greeks,  is  well 
known  to  all  readers  of  Thucjdides  and  Xenophon,  and  above  all  of 

(6)  Eeply  of  Mr.  Secretary  Canaiag  to  a  letter  of  M.  Radios,  relative  to  the 
"  Knsaiau  Memoir  on  the  Pacification  of  Greece." — Vol.  sii.  of  State  Papers 
(1B24.25J,  p.  900. 

(e)  Gnnther,  i.  345. 

MarWos,  s.  121,  a.  b. 

Aneillon  fiber  den  Geiet  der  Staatflverf,  320,  u.  e,  w. 

Klinkhammer'sDisp.Hiat.Pol.aeBBliiproptersuoeeBS.  liegniHispan.,  &o.  (1829, 
AmBtelodami),  pp.  52-66. 

De  Garden's  Traits  Complet  de  DipL  t.  i.  p.  257. 

Foreign  Quarterly  Eerie w,  vol.  viii.  (1831),  voL  n.\\.  1834. 

Mactiiifoeh's  second  Eeriew  of  Bnrfce's  Letter  on  a  Regicide  Peace. 

3  Ortolao,  Da  Domaiae  lotarnationai  (tit.  iii.  De  I'Equilibre  Politiqno),  con- 
tains, among  other  paeaagea  worthy  of  attentive  perusal,  an  elaborate  reriew  of 
the  pcojects  of  Henry  IT.  and  Sully  to  found  a  R6publique  trSs  Chrestienne,  and 
thereby  maintMn  a  perpetual  Enropean  equilibrinnj — an  idea  which  M.  Ortolan 
thints  pervaded  tbe  minds  of  the  ftamere  of  the  Treaty  of  Westphalia. — Gentz, 
Ausgewahlte  Shriften,  iv.  i.  Fragmente  ans  derneuesten  Gesohichte  des  politischen 
Gleichgeweiohts. 

FSn61on,  CBuvres  de,  t.  iii.  p.  361,  ed.  1835 :  Bxamen  de  la  Oonaeieace  sur  las 
Dereirsde  laRoya-at^,in  which  worli,  written  fortbe  instruction  of  tba  Duke  of  Bur- 
gundy, Mr.  Wheatou  remarks  {Hist,  p,  82)  that  the  pricciples  of  Intervention  to 
maintain  the  balance  of  power  are  laid  down  with  accuracy  and  moderation. 

Mably,  vol.  ii.  pp.  86,  W!,  212. 

{d)  Pro  Miione. 

(e)  "  Ainsi  quand  un  Stat  voisin  est  injustement  attaquS  par  un  ennemi  puissant, 
qui  menace  de  I'opprimer,  il  n'est  pas  douteuK  que  vons  ne  devisz  le  faire.  N'ob- 
jeotez  point  qn'il  u'est  pas  permis  h,  nn  souTsrain  d'esposer  la  vie  de  sea  soldata 
pour  le  aalut  d'un  Stranger,  avee  qni  il  n'aura  oontracti  aucnne  alliance  defensive, 
il  pent  lui-meme  se  troaver  dans  le  oas  d'avoir  beaoin  de  Becoura;  et,  par  conse- 
quent, mettre  en  vigueur  cet  esprit  d'asaiatance  mutnelle,  o'est  travaiiler  au  saint 
de  ea  propre  nation." — Yattel,  1.  ii.  c.  1-4. 
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Demostlienes,  whose  eloquence  was  never  more  "  resistless"  (/)  than 
wheQ  exerted  for  the  purpose  of  rousing  his  countrymen  to  adopt  and 
act  upon  this  principle.(</) 

In  the  History  of  Eome  the  opportunities  for  the  dcvolopmenfc  of  this 
principle  were  fewer;  but  the  pages  of  Livy  and  Polybius  have  recorded 
some  remarkable  instances  of  its  operation.  The  reflection  of  the  laller 
historian  upon  the  conduct  of  Hiero,  King  of  Syracuse,  Trho,  though  an 
ally  of  Eome,  sent  aid  to  Carthage,  during  tho  war  of  the  Auxiliaries, 
may  claim  a  place  even  in  a  modern  work  upon  luternational  Law. 
Hiero  esteemed  it  neoossary,  Polybius  tells  us,  "both  in  order  to  retain 
bis  dominions  in  Sioilj,  and  to  preserve  the  Roman  friendship,  that  Car- 
tilage should  be  safe;  lest  by  its  fall  the  remaining  power  should  be  able, 
without  let  or  hindrance,  to  execute  every  purpose  and  undertaking, 
r  ii'il  ^  ^^  ^  tdwtb  twdm  dp  udence;  for  that 
L        -I  y  t  t    b  1    L  d      or  ought  such  a 

f  t    h    tl     w        t  b     d        t  p     t  t    the  neighbour- 

St  t     f        d  f    d   g  tb        gbt     g      t  t 
M    t  J    tly  d       M    H  m    k    p     tb    p        o,  "  Here  is  the 

m    f      d       p  1 1      p      t  1      t  p        t    m     (?) 

It  w     tl  t      1  t     1      y    f  tb     F     d  I  Sy  t        Introduced  into 

E      p       ft     tl      f  il    f  E  m     t         t  b  St  t    within  its  own 

b       d  ()       dtmyb        dthtfmtb        tmof  Charlemagne, 

t    (b  f  It  ly  by  Cb    1      VIII     f  r  towards  the  close 

f  th    fif t      tb        t    y  tb     t  t      f  tb  1     i  w    Id  was  not  such  as 

t       I!     t        y  1   p      t       th     1         pi      f  I  t    national  Law. (ft) 

Tplh  ,tbg  dfilltl        strove  to  induce 

the  European  powers  to  adopt  that  policy  of  preventing  the  undue 
aggrandisement  of  any  one  power,  by  which  they  had,  for  some  time, 
maintined  the  equilibrium  of  the  petty  States  of  their  own  Peninsula. 
During  the  century  which  followed,(?l  and  from  the  time  that  the  liber- 
ties of  tho  German  Protestants  wero  secured,  under  the  guarantee  of 
France  and  Sweden,  by  the  Peace  of  Westphalia  in  1648,  this  principle 
of  International  Law  has  been  rooted  in  the  usage  and  practice  of  the 
whole  civilized  world.  The  preservation  of  the  Balance  of  Power  has 
been  the  professed  subject  of  all,  and  the  i-eal  end  of  most  of  what  may 
be  eaUed  tho  Cardinal  Treaties.     The  recital  and  analysis  of  the  events 

(/)  "  That  reeistleas  eloquence, 

Which  shook  the  Arsenal  and  fulmined  over  Greece 
From  Macedon  to  Artaxerses'  throne." 

MUfon,  Par.  Reg.  iv.  270. 
[g)  Among  thepassag63,see  kstA^iX.  T.ie  "roii?SXXou!  iS»-irapiU!a\Sptv,  nairoii 
raS™  SM^arTO.;  Iniiaraiiet  trpinBi:!!  irapraxot,  els  m>.a<rSpr^<n<',  lit  'P6iop,  elf  S.iw  is 
/JoffiXsa  Xfyio — oiSh  yitf  tSv  IksIix^  avii^cfSpri^v  d^iirnfs  rd  ^D  roBrou 
ifinai  iriiira  lar  a„rp  i'pixrS  a  i—U  ihp  plv  Ttefoore,  taivuroHs  Ixirs  jta!  r^v 
larlirap,  sai  ti3c  dyaXaiiimp,"  i.r.J. 

(A)  Polybius,  1.  i.  C.  83,  "tin  H  tai  /iSXXot  l^iXon^rni  uncuryipiis  nv^flpciy  UvtS  tal 
irpif  Tip-  iv  rwiXi?  JrvooTSiao  mt  vfis  Till'  "Piofintat  ipiiitat  rd  o^JltoSai  Kapxei"!'"!  ■  '»'"  /'ft 
traPT^TBiriP  ilp  Ti  Trperceiy  dioiurl  cmyrtXtioSoi  toIs  Icx^'vin,  TiitB  ^poti^ims  vni  stvvixjis 

iayi^Sitni!!,"  x.r.X, — Hume's  Essays,  vol.  ii.  p.  323,  Essay  vii.,  On  the  Balance  of 

(i)  See  Koch,  Tableau  dea  RSvolntioDB,  t,  i.  pp.  314-15,  kn. 
(ft)  Koch,  as  to  English  Conquests  iu  France,  t.  i.  p.  314. 
(l)  ■Wheaton's  Hiet.  p.  81. 
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■wtict  led  to  tlieiBj  *be!oi3gs  to  tte  history  of  the  progress,  r^AKn-i 
rather  than  a  treatise  on  the  prinoiples,  of  IntorDationaJ  Juris-  •-  J 
prudeoce.  It  will  be  sufficieat  for  our  preaeDt  pwrpose  to  notice  briefly 
those  Treaties  in  which  this  feature  is  most  conapiouous. 

OCCXCVII.  In  the  year  1519, (m)  enormous  territorial  possassioas 
rendered  the  Emperor  Charles  V.  more  powerful  than  any  sovereign 
who  had  existed  in  Christendom  since  the  reign  of  Charlemagne ; 
a  natural  apprehension  was  felt  by  the  other  States  of  Earope,  which 
the  personal  character  of  Charles  was  well  calculated  to  foment.(w)  No 
better  occasion  could  arise  for  the  practical  application  of  that  refined 
and  sagacious  policy,  which  had  so  lately  crossed  the  Alps.  France 
took  upon  herself  the  task  of  adjusting  the  equilibrium  of  power  in 
Europe  :  Francis  I,  actually  concluded  for  this  object,  a  Treaty  of  Alli- 
ance with  the  Turks,  the  first  Treaty  contracted  by  an  Europoan  Sove- 
reign, and  by  which  the  Poi-te  may  be  said  to  have  been  introduced  into 
the  political  sytem  of  the  West,  and  to  have  become  a  oonseuting  party 
to  a  branch  of  positive  International  Law.  The  next  step  taken  by 
France,  was  to  constitute  herself  protectress  of  the  minor  German  States; 
and  in  the  intensity  of  her  aeal  to  effect  her  object,  she  availed  herself 
of  the  tremendous  weapon  which  the  Religious  war  of  the  Heformation 
offered  to  her  grasp.  The  all-important  succour  which  Queen  Elizabeth 
of  England  afforded  to  the  revolted  Netherlands,  was  a  natural  oonse- 
quenee  both  of  the  political  and  religious  condition  of  her  kingdom.((i) 

But  the  effeots,  which  this  maxim  of  preserving  the  liberty  of  all 
States  by  preventing  the  undue  aggrandisement  of  one,  produced  upon 
the  policy  of  France,  are  such  as  must  have  bafHed  all  previous  calcu- 
lation. Then  was  unfolded  that  remarkable  page  of  history,  in  which 
Boman  Catholic  France  was  seen,  under  the  governments  of  Richelieu 
and  Mazaric,  *repreasiBg  with  one  hand,  and  that  a  hand  '^fir-^^ici-i 
iron,  the  Calviniatio  subjects  of  her  own  land ;  while  with  the'  L  J 
Other  she  supported  the  Protestants  of  Germany  in  their  long  and  suc- 
cessful opposition  to  the  aggressions  of  the  Imperial  power. 

The  triumph  of  this  principle,  of  preserving  the  Balance  of  Power, 
waa  the  real  object  of  the  terrible  and  desolating  war  of  the  Thirty 
Years.  The  creation  of  the  Federal  System  of  the  Germanic  Empire, 
and  the  recognition  of  the  two  new  independent  Stales — the  United 
Netherlanda,  and  the  Swiss  Cantons — guaranteed  by  France  and  Sweden 
in  the  Treaties  of  Westphalia  (1648)  and  the  Pyrenees  (1659),  were 
intended  and  supposed  to  form  an  effectual  barrier  to  the  undue  prepon- 
derance of  Austria,  and  to  have  secured  the  equilibrium,  and  thereby 
the  peace  of  Europe. 

The  independence  and  liberties  thus  secured  to  the  States  of  Southern 
Europe  were,  about  the  same  time  guaranteed,  by  the  Treaties  of  Copen- 
hagen (1658)  and  Oliva  (1660),  to  the  States  ^of  Northern  Europe,(  jj) 
which  composed,  in  some  sort,  a  distinct  system. 

(m)  Koch,  i.  311.  fn)  lb.  i.  313. 

lo)  Sally's  memoratle  proposition  to  Queen  Eliaabeth,  Eooh,  i.  619. 
Ip)  Bjnkerahoek  considers  this  forcible  pacifioatiou  of  tlie  North  to  have  been 
aniuffiiigement  of  IntornaitoiialLaw:  "TJt  Iniquume3t(hci3ays)priiioipcni  mvitum 
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The  cquilibrura  of  power  ia  the  Wortli,  wtioh  had  been  endangered 
by  tlie  ambition  of  Sweden,  was  adjusted  by  the  Treaties  between  Swe- 
den, Denmart,  Poland,  and  the  Electorate  of  BrandenbwrgH,  under  the 
guaranteeahip  of  Austria,  France,  England,  and  the  United  Provinces. 
|-j . -„-.  *Before  the  close  of  the  century  in  which  these  Treaties  were 
L  J  made,  the  aggrandizement  and  the  ambition  of  Franoe  united 
against  her  the  same  powers  which  had  formerly,  for  like  causes  existing 
elsewhere,  leagued  themselves  with  her ;  and  to  those  powers  were  now 
added  Great  Britain  and  the  United  Provinces. 

The  principal  object  of  the  Treaty  of  Utrecht  (1713),  Rastadt  and 
Eadan  (1714),  was  to  secure  Europe  against  the  nnivei^al  dominion  of 
Prance. 

By  the  fundamental  articloa  of  this  Treaty,  the  second  great  landmark 
of  modern  history,  it  was  declared  that  the  kingdoms  of  Prance  and 
Spain  should  never  be  united  under  one  sceptre  ;  and  that  the  Spanish 
Netherlands  should  be  transferred  to  the  House  of  Austria,  to  which 
Milan  and  Naples,  with  less  reason,  were  also  as8igoed,(g) 

The  avowed  object  of  the  memora,ble  wars  which  preoeded  this  Treaty, 
and  of  the  convention  itself,  was  the  restoration  of  the  Balance  of  Power 
n  E      p    (  )     Th     T      ty  m  y  no  degree  be  said  to  have  "  called 

n     h    N       W    Idt    bl  th    01d;"(s)  the  balance  being  partly 

adj        d  by  tl  d  t       f     nee,  from  one  European  powei-  to 

an    h        f      1       1  p  ther  parts  of  the  glohe  j(i)  in  other 

wlp  It        I       ILw  was  carried  beyond  the  limits  of  Eu- 

P 

Th  T  tyw  ml  tobrrwt  own  language,^!!)  "  ad  conservan- 
dm        Bpqlbm  dlthe  recognition  of  the  system  of 

hal  cemyb  Itdfm  this  p  oh  :  and — if  we  except  a  partial 
d  t  f  m  t  by  th  T  ty  f  Vienna  ia  1738,  which  seated  a 
y  ng  b  h  f  th  &p  km  chy  upon  the  throne  of  the  Two 
r  iii^n  ^     ^     — ^         *        '  *  rn  the  territorial  airangementa  of 

L        J  th    S    th     f  E     p     1 11  th    first  French  Revolution,  and  ia 
mentioned  in  every  treaty  of  peace  till  that  of  Luneville,  in  1800. 
So  late  as  1846-7(t))  the  Treaty  of  Utrecht  was  invoked  by  England, 

afl.  bellnm  cogere,  ita  et  ad  pacem.  Oum  tamen  Ordinea  Generales  sihi  a  Praacis 
metuetant,  et  Fraocite  quoque  magnitudo  Ilminibaa  Angiiois  videretur  offioere, 
Angllie  et  Suecia  reges,  itemqae  Ordiaea  Generales  23  Jua.  ie6S,  iairsruiit  f<%dn3, 
quo  inter  alia  cautnm  eat,  nt  Hispani,  quos  inter  et  ^ancos  bellnm  erat,  quasdam 
conditioues,  illo  ftedere  priesociptaE,  tenerentnr  aocipere,  et,  lis  acceptiE,  el  I"ranci» 
Rex  pergBcet  regi  Hiepanlte  bellum  facere,  se  ai'mis  intercessutos,  cOactis  sic  ad 
paoem  Pranoite  et  Hiepanite  regibus.  Bursua,  cam  pnblioe  noa  expediret,  Sneciie 
rsgem  etium  Daiilain  habere,  Sueciie  regem  cam  Dano  pacem  faceie  coegerunt 
Franoi,  Augli  et  Ordinea  GenBralea  21  May,  1659,  arepto  aio  Danis  rage  mediis  ex 
faucibua  Orci,  in  quas  se  prfHcipitaverat,  vicino  potentiore  in  se  concitato.  His 
iojnriis  pr%te:itnr  stndium  conaervandEe  pacis,"  &c. — Qniest.  Jar.  Pub.  I.  i.  c.  sxv. 
B.  10. 

{q)  Koch,  ii.  7.  21.  {r)  Wheaton,  Hist.  p.  126. 

(«)  Mr.  Canaiag'e  Speech  on  sending  the  troops  to  Poctngal. — Speeolies,  vol.  vi. 
p.  61.  (()  Whaa ton.  Hist.  p.  81.  [»)  Koch,  ii.  B2. 

(w)  Mackintosli's  Worts  (Speeob,  Feb.  19,  1B18),  who  thiaka  tliat  the  Treaty  of 
Utrecht  is  not  now  in.  force ;  but  see  a  pamphlet  on  the  Montpensier  Marriage, 
written,  it  is  believed,  by  Lord  William  Hecrey,  secretaiy  to  the  English  embassy 


„Google 


INTIi]UVE>fTION.  327 

when  protesting  against  the  ill-omened  marriagB  of  the  the  Duo  do  Moat- 
pensiev ;  and  thougli  the  doctrine  of  aon-reTival,  bj  express  mention  in 
subsequent  Treaties,  may  be  held  to  have  annulled  the  binding  force  of 
it3  specific  provisions,  the^rtHCTpfe  of  European  policy,  namely,  that  the 
Crowns  of  France  and  Spaiu  shall  never  rest  upon  the  samo  head,  is  put 
on  record  for  ever  by  a  Treaty  of  this  description. 

OCCXOVm.  i'rom  the  date  of  the  Treaty  of  Utreeht  to  the  present 
day,  the  progress  and  fate  of  this  principle  of  luteraational  Law  have 
undergone  great  vicissitudes.  The  most  convenient  way  of  drawing 
attention  to  them  is  to  divide  the  period  wtich  has  elapsed  between  1713 
and  1854  into  three  Historical  Epochs,  namely, 

1.  The  interval  between  the  Treaty  of  Utrecht  and  the  breaking  out 

of  the  first  Ifrench  RDvolution  (1713—1789). 

2.  The  interval  between  the  first  Ercnch  K^volution  anc!  the  Treaty 

of  Vienna  (1789—1815). 

3.  The  interval  between  the  Treaty  of  Vienna  and  the  present  time 

(1815—1854). 
1.  In  ihe  first  interval  various  causes,  natural  and  moral,  conspired  to 
disturb  the  equilibrium  established  at  Utrecht,  The  rapid  and  immense 
aggrandisement  of  Eussia,(«))  emerging  from  Asia  into  Europe  after  the 
■victories  of  Peter  the  Ctreat— -the  depression  of  Sweden — the  creation  of 
the  essectially  military  kingdom  of  Prussia,  intervening  between  the 
Northern  *and  Southern  systems  of  European  States,  rivalling  r*JK4-i 
the  power  of  Austria,  and  causing  the  strange  phenomenon  of  a  L  J 
union  between  the  Houses  of  Uapsburgh  and  Bourbon,  dividing  as  it 
were  Germany  into  two  parts,  and  preparing  in  the  opinion  of  many  the 
dissolution  of  the  Germanic  Confederation — the  increasing  maritime  pre- 
ponderance of  Great  Britain  : — these  were  natural  causes  which  deranged 
the  Balance  of  Power  established  at  Utrecht,  while  they  inflicted  no  open 
violence  upon  the  principles  of  International  Law.  But  the  wars  of  the 
Austrian  and  Bavarian  successions,  and  above  all  the  first  spoliation  of 
Poland, — all  these  transactions  in  which 


shook  to  its  very  centre  the  system  of  International  Justice.  They  in- 
troduced the  worst  of  all  periods  which,  since  the  introduction  of  Chris- 
tianity,  this  system  Las  experienced,  viz. — 

2.  The  period  from  1789  to  1815,  The  aggressions  of  Eevolutionary 
France  during  this  epoch  were  repeatedly  justified  by  reference  to  the 
rapine  oominitted  by  Russia,  Austria,  and  Prussia,  upon  Poiaad.(y)  The 
bitter  and  degrading  humUiations  which  the  two  latter  powers  underwent 
before,  by  the  heroic  exertions  of  their  people,  they  shook  off  the  yoke 
of  Napoleon,  the  bloody  fields  of  Eylau  and  Smolensko,  and  the  terrible 
necessity  which  destroyed  the  second  capital  of  Bussia — these  were  the 

at  Paris,  1846-4t ;  and  see  this  subject  discusseil  in  a  later  part  of  this  work  nnaei 
Tbeatibs. 

(h/)  Koch,  ii.  92-95.  (i)  Milton,  Par.  Lost,  b.  si.  I.  613. 

(j/j  Gentz,  vol.  iv.  p.  60,  &o. 
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legitimate  fruits  of  the  evil  doctrine  pronmlgated  by  those  powers,  when 
they  invaded  and  partitioned  the  Itingdom  of  Poland. 

The  Treaty  of  Paris  and  the  Congress  of  Vienna  (1814-15)  concluded 
the  war  for  the  independence  of  Europe;  and  again  the  attempt  of  one 
nation  to  eKoroise  universal  dominion  oyer  others, — an  attempt  of  a  far 
more  formidable  character  than  any  which  had  occurred  during  tiie  pre- 
-^...-.  ceding  periods,— was  defeated.  *Tlie  main  object  of  this  Troaty(a) 
L  J  was  to  restore  the  equilibrium  of  Europe ;  but  many  of  the  maana 
by  which  this  end  was  sought  or  was  said  to  be  effected,  appear  indefen- 
sible upon  the  true  and  sound  principles  of  International  Law.  A  terror 
of  the  eoneoquencea  of  the  French  Revolution,  and  of  the  dominion  of 
Buonaparte,  seems  to  have  generated  in  the  great  powers  of  Europe  the 
baneful  notion  that  the  creation  of  large  kingdoms,  by  the  absorption 
of  small  independent  States,  was  the  best  security  against  a  recurrence 
of  the  evils,  which  Europe  had  endured  for  nearly  a  quarter  of  a  cen- 
tury.(o!) 

To  effect  this  purpose,  States  were,  in  several  instances,  treated  simply 
as  containing  so  many  square  miles  and  so  many  inhabitants,  little  or  no 
regard  being  paid  t«  national  foclin"'!  habits  wiahcf  or  prejudices  The 
annexation  of  Norway  tSd         fG-  tSd  fV  t 

Austria,  and  the  dimin  t         fthtntyfS        yw        mgth 
instances  of  grievous  vlt  fit        t       IJt         ffldbyth 

Treaty,  and  for  which  th    p  t         f  th    B  1 

pretest  and  escuse;(6}  b  t  th    t  1  !  g 

principle  would  have  b  1    g        f  p    t    t 

smaller  Stales.     The  p  1   y  wh    h        k    t 
International  Law  upo     th  f    th        1 

r*4561  ^^'  ^  P'*''''^  as  f  t  1  t    th    1    t    £  I 
L         J  attempt  to  prom  t  m      1  d  t j 

sacrifice  of  others,  is  a  d         t  b    f  t  1  t    th    p 
"populos  jura  naturae  g    t    mq  1  se  ij 

posteruro  rescindit  munimenta.  (c) 


1   ppl 

t          f  Iht 

till 

t     tithth 

LU  U 

I        ll      ' 

h            1 

1     ,    ,»    t 

f  th      w    Id        th 

th        p 

d  Ijlh 

(?)  "Les  piiiSBRnoDS  alMea  rSunies  dansl'mtentiondemettre  un  tormeaos  mal- 
henra  de  I'Enrope,  Gt  de  fonder  son  repoa  aur  uce  juate  riSpartilJon  dea  forces  entre 
les  fitata  qui  la  compoeent." — Convontion  3ign.6o  J,  PariB,  lo  S3  ATril,  1814,  De  M. 
etDeO.t.  iii-p.  8. 

(a)  Genfa,  obi  svipra. 

(b)  "  Hie  injuriia  (sayaBynkprsiioeli:,  speaking  of  what  he  conceived  to  be  infringe- 
ments of  International  Law  on.  the  pretext  of  preserving  the  general  safety  of 
states)  piietesitur  studinm  cooservanda;  pacis,  quod  et  ipsum  ptfetesitnr  iojuriis, 
longii  adhuc  majoribna,  qn^  potissimnm  ab  aliquot  retrfi  annis  iavaluerant,  qnnm 
nempe  priocipes  mntuis  pactis,  de  aliornm  principum  regnis  et  ditionibna  es  animi 
sententia  Btatunat,  atque  si  de  re  suS,  stalaerent  Hag  injarlas  peperit,  et  adhac 
parit  BaUo,  qnam  vocant,  Slai&s." — Qatest.  Jur.  Pub.  lib.  i.  c.  sst.  b,  10. 

(e)  "Mal^  autem  It  Cameade  Btultitiie  nomine  justitia  tradncituj'.  Kam  sicnt 
ipso  fetente,  stnlfns  Bon  eat  oiris  qni  in  eiTitate  jns  cirile  saqnitnr,  etiamsi  obejns 
juris  reverentiam  qusedam  aibi  ntilia  omittere  debeat ;  ita  neo  atnltuB  eat  populns, 
qni  non  tantifacit  snaf  ntilitates,  etpropterea  cotnmnniapopnlomm  juranegligatj 
par  enim  in  utroqne  est  ratio.  !Kam  aicut  civia  qni  jns  civile  perrnmpit  utilitatis 
pttesentia  eauaa,  id  convellit  qno  ipsiue  posterltatiaque  snte  parpetum  ntilatis  conti- 
nentnr:  sic  el  popfllus  Jura  naturce  genlamtqjie  molaas,  eaiE  guogue  tTanguiilitalii  in 
poslaim  reieiniM  munim^ta." — Qrotins,  Prolegomena,  18. 
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CCOXCIX.  3,  During  the  remaining  interval,  from  the  Treaty  of 
Vienna  to  the  present  time  (1815 — 1854),  the  principle  of  the  Balance 
of  Power  has  been,  upon  several  occasiona  of  great  importance,  most  for- 
mally aud  distinctly  recognized  as  an  essential  part  of  the  system  of 
Intern  ational  Law. 

In  the  earlier  part  of  this  period  the  abuse  of  the  principle  which 
tainted  so  iajni-iously  the  Treaty  of  Vienna,  continued  in  fall  operation, 
An  aliiance  waa  formed  between  Great  Britain,  Russia,  Austria,  and 
Prussia,  to  which,  at  the  Congress  of  Ais-la-Chapelle,  in  1818,.  France 
became  ako  a  party;  the  object  of  this  alliance  waa  never  perhaps  very 
clearly  defined;  hut  some  of  the  eontraoting  parties,  at  least,  considered 
it  to  be  a  system  of  latervention,  not  merely  to  guard  against  the  unlaw- 
ful aggrandisement  of  any  one  State,  bnt  also  to  prevent  the  happening 
of  such  internal  changes  in  any  existing  Stat«,  as  these  powers  might  con- 
sider to  be  of  a  revolutionary  character,  and  therefore  as  eventually  un- 
safe to  neighbouring  States,  Ureat  Britain,  however,  appears  never  to 
have  put  this  constmotion  on  the  object  of  the  coalition;  at  all  events, 
she  ospressed  her  emphatic  dissent  from  it,  upon  the  first  oocasion  of  its 
practical  application  in  the  resolutions  *of  Austria,  Russia,  and  (-(,1^7-1 
Prussia,  at  the  Congresses  of  Troppan  and  Laybach.  G-reat  L  -I 
Britain  protested  then,  while  her  foreign  affairs  were  under  the  adminia- 
ti'ation  of  Lord  Castleroagh,  against  the  measures  adoped  by  those  powers 
with  respect  to  the  revolution  at  Naples  in  1820,  and  still  more  against 
the  principles  upon  which  they  were  said  to  be  founded.  She  protested 
also,  under  the  same  administration,  against  the  proceedings  of  the  Con- 
gress of  Vienna  in  1822,  at  which  the  armed  Intervention  of  Prance  in 
the  internal  affairs  of  Spain  was  sanctioned  by  Russia,  Austria,  and  Prus- 
sia. Subsequently,  under  the  wise  and  vigorous  administration  of  Mr. 
Canning,  Great  Britiun  protested  against  any  Intervention  of  the  Euvopeau 
Powers  in  the  contest  between  Spain  and  her  American  Colonies,  declar- 
ing that  she  would  consider  any  such  Intervention  by  force  or  menace  as 
a  reason  for  recognizing  the  latter  without  delay;  and  at  the  same  time 
the  United  States  of  America  announced,  that  they  would  consider  any 
such  InteiTention  as  an  unfriendly  manifestation  towards  themselves. 

A  few  years  later  Mr,  Canning,  in  the  House  of  Commons,  defended 
the  Gfovernment  for  not  having  resisted,  by  war,  the  entrance  of  the 
French  army  in  Spain,  which  he  admitted  that  the  disturbance  of  the 
balance  of  power  caused  by  this  event  would  have  justified ;  and  alluding 
to  the  recognition  of  the  American  Colonies,  which  had  then  taken  place, 
made  his  proud  and  legitimate  boasts,  "  I  called  the  New  World  into 
existence,  to  redress  the  balance  of  the  Old." 

It  is  true  that  the  military  Intervention  of  Great  Britain  in  the  affairs 
of  Portugal  in  1826  toot  place  in  order  to  discharge  the  obligations 
of  Treaties,  and  at  the  request  of  Portagal  herself,  to  protect  her  against 
the  hostile  aggressions  of  Spain ;  and  not  in  order,  directly  at  least,  to 
restore  the  Balance  of  Power,     But  in  the  Intervention  of  Great  Britain, 

See  Mably'E  opinion  lliat  Treaties  of  Pai'tition  are  oontrarjto  International  Law 
t.  ii.  pp.  64-5,  149-150. 
(rf)  Vide  post. 
August,  1854.— 22 
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r*4^sn  *^"s'"^)  Russia,  Prnssia,  and  Franco  in  the  Belgian(e)  Kevolu- 
L  J  tion  of  1830,  had,  as  has  teen  already  seen,  for  one  of  its  avowed 
objects,  the  establishment  of  a  jwst  Balance  of  Power,  and  the  security 
of  the  general  peace. 

On  the  19th  of  Eebruary,  1831,  the  intervening  powers  signed  a 
Protocol,  in  whioh  the  enunciation  of  this  principle  occupied  a  very 
coDspiouous  place. 

"'les  Plenipotentiaries  des  Cours  d'Antriche,  de  France,  de  la  G-rande 
Bretagne,  de  Pmase,  et  de  Ruasie,  s'etant  assembles,  ont  porte  toute 
leur  attention  sur  les  interpretations  diverses  donnees  au  Protbcole  de  la 
Conference  de  Loudres,  en  date  du  20  Decembre,  1830,  et  anx  principans 
Actes  dont  il  a  ete  suivi,  Les  deliberations  des  Plenipotentiaires  les 
ont  conduits  A  reconnaitre  nnanimement,  qu'ils  doivent  a  la  position  des 
cinq  Conrs,  comme  ^  la  cause  de  la  pais  generale,  qui  eat  !eur  propre 
cause,  et  ceUe  de  la  civilisation  Europienne,  de  rapveler  id  le  grand 
principe  de  droit  public,  dont  des  Actes  de  la  Conference  de  Londrcs 
n'ont  fait  qu'ofirir  une  application  salutaire  et  constante. 

"lyapres  cepTincipe  d'un  ordre  su;p4rieiir,  les  Traites  ne  perdent  pas 
leur  puissance,  quels  que  soient  les  changemens  qui  interviennent  dana 
rorgamisatioa  interieure  des  peuplea.  Pour  juger  de  Tapplication  que 
les  cinq  Coura  ont  f^te  de  ce  ni6me  prlnoipe,  pour  apprecier  les  deter- 
minationa  qu'elles  oat  prises  relativement  S  la  Bclgique,  il  suffit  de  ac 
reporter  A  Tepoque  de  I'annee  1S14, 

"  A  eette  Spoque  lea  Provinces  Beiges  etaient  oeoupees  militairement 
par  I'Antriche,  la  Grande  Bretagne,  la  Prusse,  et  la  Russie ;  et  lea 
droits  que  ces  Paissancea  esergaient  sur  elles,  furent  completes  par  la 
re  t       1  1  F  a  !a  posseasion  de  ces  menies  Provinces.     MaJa 

la  an  t  n  d  1  F  noe  n'eat  pas  lieu  an  profit  des  Puissances 
oc  p  t  BIl  t  t  a  ne  pensea  d'un  ordre  plus  eleve.  Las  Puia- 
e  elle-meme,  egalement  desinteressces  *alors 
dans  Icurs  vucs  sur  la  Belgiquo,  en  gardferent 
uverainete,  dans  la  saule  intention  de  faire 
Beiges  h.  I'dlablissement  d'un  juste  iquilibre  en, 
e  la  pais  generale.  Oe  fut  cette  intention  que 
D  da  a  1  11  a  st  pnlations  uherieures;  ce  fut  elle  qui  unit  !a  Belgique 
I  la  H  Hand  fat  elle  qui  porta  les  Puissances  S,  assurer  d^a  lora 

B  Ifj      Id  ublo  bienfait  d'inatilutions  libres,  et  d'un  commerce 
[■       d  p  u        X    n  riohesse  et  en  developpement  d'industrie. 

L         n  d    la  Belgique  aveo  la  HoUande  se  brisa.     Des  communica- 

fii     11  t    1&      t  p     a  oonvaincre  lea  cinq  Cours,  que  les 

nj        p        tm         It        al    maintenir  ne  pourraient  plus  ni  la 

Up       1    mm    t       1  rver  par  la  suite ;  et  que  desormais, 

I     1       !        f    d     1       ft        et  le  bonheur  des  deux  Peuples,  elle 

imttt       [6  J       1      passions  et  les  hainea,   elle  ne  ferait 

11    d    1        h      q     1  tons  ses  desaatres.     II  n'appartenait 

MS  aux  Puisaancea  de  juger  des  causes  qui  Ycnaient  de  rompre  les  liens 
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qu'elles  avaient  formes.  Maia  quand  ellea  vojaient  oes  liena  rompus,  il 
leur  appai-tenait  d'attcindre  encore  I'objet  qu'elles  s'etaient  propose  en 
les  foFDiant.  II  leur  appartenait  d' assurer,  a  la  faveur  de  combinaisons 
noavelles,  cette  tranqniilite  de  I'Europe,  dont  Tunion  de  la  Belgiqne 
avee  la  Hollande  avait  conafatue  nne  des  bases.  Les  Puissaacea  y 
etaient  imperieuseroent  appelees.  EUes  avaient  le  droit,  et  les  4vinemens 
leur  imposaient  le  devoir,  d'emjiecher  que  lea  Provinces  Bdges,  deveriues 
iarUpendantes,  ne  poriassent  atteinle  d  la  Bimriti  gMvale,  et  &  I'dgui- 
libre  Enrop4en."(^f) 

The  Intervention  of  Prance,  Great  Britain,  and  Russia  in  tbe  G-reek 
Revolution  of  1828,  as  has  boon  already  observed,  was  not  originally 
founded  upon  the  plea  of  preserving  the  Balance  of  Power,  but  waa 
placed  upon  other  grounds. 

^In  April,  1834,  a  Quadruple  Alliance  was  formed  between  .-(jf-Q-i 
France,  England,  Portugal,  and  Spain,  by  which  the  two  former  L  J 
undertook  to  assist  the  two  latter  powera  in  fulfilling  a  mutual  agreement 
to  espel  Don  Miguel,  the  Pretender  to  the  throne  of  Portugal,  and  Don 
Carlos,  the  Pretender  to  the  throne  of  Spain,  from  the  territories  of  the 
two  kingdoms. 

"  In  consequence  of  this  agreement '  (it  is  said  m  the  preamble  of 
this  Treaty  of  the  Quadruple  Alliance,)  "their  Maiestios  the  Regents 
have  addressed  theinselvea  to  their  Maie'.ties  the  King  of  the  United 
Kingdom  of  Groat  Britain  and  Ireland,  and  the  King  of  the  Trenoh ; 
and  their  said  Majesties,  considering  the  mterctt  they  must  ilwjys  talie 
in  the  security  of  the  Spanish  monarchy,  and  being  turther  animated  by 
the  moat  anxious  desire  to  assist  in  the  establishment  of  peace  in  the 
Peninsula,  as  well  as  in  every  other  part  of  Europe ;  and  His  Britannic 
Majesty  conKidering,  moreover,  the  special  obligations  arising  out  of  hia 
ancient  alliance  with  Portugal;  their  Majesties  have  consented  to  become 
parties  to  the  proposed  engagement." 

In  August,  1834,  a  Treaty  of  additional  articles  was  concluded, 
whereby  France  undertook  to  prevent  the  importation  of  supplies  and 
ammunitioa  to  the  party  of  Don  Carlos  in  Spain ;  and  Groat  Britain 
undertook  to  supply  arma  to  the  Spanish  Government,  and  assist  it  with 
naval  forces.  Great  Britain  permitted,  by  an  Order  in  Council,  her 
sabj  g  h  (j  meet,  and  a  oorpa 

of  V  w  d      mm        d    y     B       h    fficor.(^J 

Th       d  p  IS  T         h  E  Constantinople 

has         m  p  p      E      p    n  powers,  neces- 

sary p  Biff      — so  great,  and  so 

littl  h  h  d  h    kingdoms  of  the 

world,  and  especially  of  Europe,  smce  the  sixteenth  century, 

*It  is  not  indeed  true  that  Chrjatiaa  Europe  reijuires,  as  a  con-  r ^^  (.-.-i 
dition  of  her  security,  the  existence  of  a  Mahometan  power  within  L  -" 
her  boundaries;  but  that  the  preservation  and  maintenance  of  the  general 
peace  demands  that  the  Ottoman  dominions  should  not  be  absorbed  into 

{/)  Protocols  of  Conferences  in  London  relative  to  tbe  affairs  of  Belgium,  art. 
i.  1830-31,  pp.  69-60 ;  and  State  Papers,  toI.  lyiii.  p.  IIS,  Ac 
Is)  Wheaton's  Elist,  pp.  556,  572,  519,  583. 
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the  territories  of  any  of  the  esistiag  European  communities. (A)  It  is 
conceivable  that  Constantinople  may  again  become  the  seat  of  a  Chris- 
tian Greek  Q-ovemment,  capable  of  maintaining  the  position  and  support- 
ing the  character  of  an  independent  kingdom;  and  were  such  an  event 
to. occur,  the  balance  of  power  might  be  at  least  as  well  secured  as  by 
the  present  state  of  things.  The  same  remark  applies  to  the  Pachalic  of 
Egypt,  held  under  the  suzerainetc  of  the  Porte,(i)  which  could  scarcely 
become  the  possession  of  any  other  European  Sovereign  without  immi- 
nent danger  to  the  security  of  the  rest. 

During  the  epoch  now  under  discussion,  there  have  have  been  several 
Interventions  by  the  European  powers  in  the  affairs  of  Turkey. 

After  the  battle  of  Navarino,  and  the  recognition  of  the  independence 
of  Greece,  war  still  continued  between  Russia  and  Turkey,  and  was  not 
altogether  concluded  until  the  framing  of  the  Treaty  of  Adrinoplo  in 
1829. 

Before  the  Porte  had  recovered  from  her  losses  and  disasters,  she  was 
threatened  with  a  more  alarming  danger,  from  the  ambitious  rebellion  of 
Mehemet  All,  Pacha  of  Egypt.  After  the  battle  of  Koniah  in  1833,  in 
which  the  Turkish  were  utterly  defeated  by  the  Egyptian  forces,  under 
Ibrahim  Pacha,  Constantinople  itself  was  in  imminent  peril,  and  the 
r*4.fi21  ^°'^^  requested  the  Intervention  of  Austria,  France,  and  *Eng- 
l-  -1  land.  While  these  powera  undertook  a  negotiation  to  prevent 
the  further  advance  of  Ibrahim,  Eussia  landed  an  army  on  the  Asiatic 
B  1  f  th  B  ph  rus,  between  Ibrahim  and  the  capitol.  A  treaty  of 
p  b  tw  n  tl  Sultan  and  the  Pacha  was  concluded  at  Keelayah, 
und  th  m  d  t  n  of  France  and  England,  in  1833,  and  a  separata 
T  ty  t  d  t  between  Kussia  and  the  Porte  at  Unkiar-Skellessi 
n  th  my  by  which,  among  other  things,  it  was  covenanted  that 
Bu         h     Id  te  the  Porte  with  a  naval  and  military  force,  when 

q      t  d  t    d  and  that  the  Porte  should,  by  way  of  reciprocity, 

1       th    D     1  n  lies  against  foreign  ships  at  the  request  of  llussia. 

E  p    t    t  d  against  this  Treaty  as  producing  a  change  in  the  re- 

lat  b  w  the  Ottoman  Empire  and  llussia,  which  affected  the 
nt  t  f  th  ther  European  States.  The  duration  of  this  Treaty 
w     1  m  t   1  t  ht  years;  before   that  period  had  elapsed,  war  again 

b  k  t  1  tw  n  the  Sultan  and  the  Pacha  of  Egypt,  who  gained  a 
d    IS  t    y        r  the  Turkish  troops  at  Nezib.     Shortly  afterwards 

th    wh  1    T    k   h  fleet  deserted  to  the  Pacha.     Those  events,  disturbing 
ty    f  th    Levant,  and  endangering  the  general  peace,  the  alarm 
i  by  the  spirit  of  the  Treaty  of  Unkiar-Skellessi,  and  the  ex- 
e  interference  of  Eussia,  determined  the  Western  Powers  to  inter- 
vene in  thia  war  of  the  two  great  divisions  of  the  Ottoman  Empire. 
Their  Intervention  was  expressly  and  carefully  founded  upon  the 

(S)  The  Porta  concluflei,  on  the  Slat  January,  1790,  a  treaty  against  Austria 
and  Euasia  witli  Prussia,  in  wliicli  tliat  power  "  h  canao  du  prejudice  que  leB 
ennemis,  en  passant  la  Danube,  ont  apportfi  a  la  balance  du  pounoir  dSsir^  ei  itices- 
scKi-e,  promet  de  declarer  la  guerre  de  toutea  sea  forces  aus  Kusaes  et  aus 
Autricliiecs,"  &c.— Koch,  Hist,  dss  Tr.  t.  iv.  p,  419. 

(!)  Vijlo  ant6,  p.  117. 
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grounds,  tliat  tbe  present  state  of  tliinga  disturbed  the  Balance  of  Power, 
and  thereby  the  peace  of  Europe,  and  ttat  the  Sultan  had  ref^uested 
their  Intervention.  A  Convention  was  ultimately  concluded  at  London 
on  the  14th  of  July,  1840,  between  the  great  European  Powers,  exclu- 
sive of  France.  By  this  Convention  the  Sultan  conferred  on  Meheniet 
Ali  and  his  desconctants  in  the  direct  line,  the  Pachalic  of  Egypt  for  life, 
with  the  title  of  Pacha  of  Acre,  and  the  command  of  the  fortress  of  St. 
Jean  d'Acre,  It  was  further  stipulated  that  Mchemet  Ali  and  bis  de- 
scendants should  pay  a  certain  annual  tribute  to  the  Sultan; —  r«4fo-| 
*that  the  Turkish  fleet  should  he  immediately  restored; — that  *-  -I 
the  Treaties  and  Laws  of  the  Ottoman  Empire  should  be  applicable  to 
Egypt  in  the  same  manner  as  to  every  other  part  of  the  Ottoman  Em- 
pire;— that  the  military  and  naval  forces  of  the  Paeha  should  be  con- 
sidered as  part  of  the  forces  of  the  Ottoman  Empire,  and  maintained  for 
the  service  of  the  State. 

The  foregoing  observations  were  written  nearly  three  years  ago,  with 
no  anticipation  that,  before  the  work  was  concluded,  it  would  be  neces- 
sary to  add  such  an  additional  instance,  as  is  unhappily  furnished  by  the 
present  year  (1854),  of  a  defensive  war  undertaken  to  preserve  the  equi- 
libiium  of  European  power,  and  to  prevent  the  aggrandisement  of  a  par- 
ticulat  State  by  the  ibsorption  of  European  Turkey  into  its  domains. 

buch  are  the  motives  alleged,  while  these  pages  are  being  written,  for 
the  wai  about  to  be  waged  for  the  defence  of  European  Turkey(y)  by 
Enf,hnd  ind  Fiance  against  Russia.  It  would  be  indecent  in  a  work  of 
this  character  to  offer  any  opinion  on  the  merits  of  this  contemporary 
question  of  International  Law :  it  must  be  judged  of  by  the  principles 
already  laid  down. 

The  subject  however,  must  he  again  referred  to  as  we  pass  rapidly 
over  the  examples  of  Intervention  which  have  happened  during  a  very 
recent  period. 

In  1847,  England,  Erance,  and  Spain  intervened  in  the  internal  affaire 
of  Portugal,  at  the  request  of  the  Queen  of  that  country,  and  put  down 
by  force  the  rebellion  that  harassed  her  subjects;  but  at  the  same  time 
guaranteed  to  the  insurgents,  under  certain  conditions,  an  amnesty  for 
political  offences,  and  certain  improvements  in  the  Constitutional  Govern- 
laent.     In  this  mediation  England  took  the  leading  part.(7i;) 

*In  1848,  France  and  England  endeavoured  jointly  to  mediate  r-MgjT 
in  the  disturbances  which  agitated  every  kingdom  in  the  Italian  <■  -■ 
peninsula;  and  in  1849,  the  Government  of  England  asserted  her  right 
of  intervening,  by  the  expression  of  opinion  at  least,  in  the  civil  contest 
between  Austria  and  Hungary. (?) 

In  1851,  the  Governments  of  France  and  England  addressed  notes, 
the  former  to  the  Powers  who  had  signed  the  Treaty  of  Vienna,  the  lat- 
ter to  the  Germanic  Confederation,  protesting  against  the  suggested  in- 

(/)  CorrespoadeucB  raspaeting  the  Eights  and  Privileges  of  the  Latin  anfl  Greek 
Churches  in  Turkey,  presented  to  both  Houaea  of  Parliament,  by  commaad  of  Her 
JIajeaty,  1854 ;  ana  Lo  Question  de  I'Orient,  published  at  Paria,  1E53. 

(4  Annual  Register  for  1S49,  vol.  IxsxLs.  p.  346,  Juca  12  &  13. 

(l)  Annual  Register  for  1348-D,  vol.  xc,  p.  111 ;  vol.  xci.  chap.  n. 
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corporation  of  Austrian  proviucea,  not  being  German,  into  the  Germanic 
Confederation.  Such  an  event,  it  was  urged,  though  unconnected  with 
any  acquisition  of  new  territory,  would  olearly  affGCt  the  Balance  of 
Power,  (m) 

Upon  tiie  same  principle,  on  the  2d  of  August,  1850,  Austria,  Franco, 
England,  Prussia,  Huasia,  and  Sweden,  put  forth  a  Protocol,  respecting 
the  suooession  to  the  Danish  monarchy,  in  which,  "the  maintenance  of 
the  integrity"  of  tliat  monarchy  was  said  "to  ho  connected  witli  the 
general  interests  of  the  balance  of  Bui-opo,  and  of  high  importance  to  the 
pregervation  of  peace ;"  and  therefore,  at  the  request  of  the  King  of  Den- 
mark, they  put  forth  a  doelaratioa  to  tte  above  cffect.fm^ 

The  same  Powers,  on  the  8th  of  May,  1852,  ccncladed  a  Treaty,  bind- 
ing themselves  to  recognise  Prinee  Christian  of  81eswig-Hol stein  and  his 
heirs  male  as  the  lawful  suceessors  to  the  throne  of  Denmark.(o) 

In  1851,  the  doctrine  of  Intervention  was  vigorously  enforced  on  the 
South  American  Continent,  In  a  manner  well  deserving  attentive  con- 
aid  ciati  on.  (jj) 

r»ifi'il  *That  portion  of  South  America  which  is  politically  and  geo- 
L  -I  graphically  designated  as  the  States  of  Do  La  Plata,  on  account 
of  the  position  they  occupy  in  the  great  hasin  of  this  river,  consists  of 
the  Argentine  Confederation  (till  lately  under  the  dominion  of  Genera! 
Bosas),  the  Oriental  Eepnblic  of  Uruguay,  and  Paraguay.  Paraguay 
and  UrngBay(3)  ton  h   h         fi  mpire  of  Brazil.     Eosaa  had 

for  some  time  threat  n  d  d  p  n  enee  of  Paraquay  {formerly 

a  province  of  the  V      R  j-J  B  A  res),  which  ha  claimed  as  a 

province  of  the  Arg  C       d  wh  e  at  the  same  time  he  mani- 

fested an  intention    f      di        yd  over  Uruguay,  the  capital 

of  which,  Monte  Vid       h  d  b  time  assailed  by  General 

Oribe,  his  ally.     Th    Dmp  B  eatly  preferring  Paraguay 

and  Uruguay,  as  at  p  g  d  h     neighbours,  to  those  coun- 

tries under  the  dom  E  i^      Jj  ''-^^  without  any  concert 

with  the  European  P  w  w  h    n  armed  force  in  the  quar- 

rel between  IMonte  Yd  A  g  Republic,  and  destroyed  in 

a  moment  the  power      P  h   h  h  many  years  embarrassed  the 

diplomacy  of  Engla  d         P  (  )     B         has  entered  into  five  Trea- 

ties with  the  Orient      P  p  b  U    g         forming,  in  fact,  a  code  or 

system  of  general  re  b    w         h     w    States,  but  especially  regu- 

lating the  mode  of  I  Brazil  in  the  affairs  of  Uru- 

guay.(s) 

Lastly,  in  1852-S  ()   h     d  I       vention  to  prevent  the  un- 

(m)  Sdo  these  notes  D  ndes  (1851-3,)  French  memo- 

randum, p.  9B3;  English  note  (Lord  Cowley),  p.  959,  "qu'il  prfiToit  on  mCme 
temps  qu'un  pateil  ohangement  dirimgerait  I'Squiiiire  ginirai,"  &c. 

in)  Annual  Register  fcr  1852,  p.  440. 

(o)  Ann.  deg  Deus  Mondes  (1851-2),  pp.  960-1. 

(p)  lb.  (1351-2,)  pp.  21,  865,  881,  978.  (?)  Tide  antd,  p.  144, 

\r)  Ann.  dea  Deui  Mondes  (1850.)  p.  1052,  Question  de  la  Plate,  ib.  (1851,)  pp. 
27.  865,  &o. 

U)  See  these  treaties  m  extenso,  Ann.  lea  Deal  Mondes  (1851..2,)  pp,  979-S86. 

(()  See  Correapondeuce  between  tlie  United  States,  Spain,  France,  ancl  England 
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due  aggra,ui3isement  of  any  one  State  bj  tlie  absorption  of  the  teri'itoviea 
of  aaother,  iiaa  been  applied  upon  a  very  recent  and  important  occasion 
by  England  and  France  to  *the  American  Continent  and  tie  i-^hdd-j 
Wost  Indies.  These  two  GoTernmenfcs  invited  the  North  Ameri-  <-  -' 
can  United  States  to  accede  to  a  tripartite  Treaty,  the  object  of  which 
was,  to  bind  the  three  Governments  to  renounce  both  and  hereafter  all 
intention  of  appropriating  the  lalaud  of  Cuba,  or,  in  ortber  words,  to  ex- 
press their  determination  to  abide  by  the  status  quo  in  the  Weat  Indies. (w) 
Tho  North  American  United  States  refused  to  be  parties  to  this  Treaty  ; 
but  the  tight  of  Intefvention,  on  the  part  of  England  and  France,  was 
steadily  proclaimed,  both  on  account  of  their  own  interests,  and  on  ac- 
count of  those  of  friendly  States  in  South  AmoriLa,  as  to  the  '  present 
distribution  of  power"(iiJ  in  the  AmerJcaa  seas. 

CCCC.  There  remains  oae  other  ground  of  Inteiventionf-r]  m  the  in- 
ternal affairs  of  another  kingclom — namely,  when  the  Uttiations  and 
changes  made  in  the  constitution  of  that  kingdom  affect  the  Reversionary 
Eights  of  the  Interventing  Power  j  for  instance,  when  a  recognized  feudal 
relation,  or  the  contingent  and  eventual  Right  of  Succession,  secured  by 
Treaty  to  the  Intervening  kingdom;  is  out  off  by  the  alterations  and 
changes  so  made.fj) 

In  the  year  1849,  Austria  is  supposed  to  have  meditated  au  Interven- 
tion in  the  affairs  of  Tuscany  upou  this  ground.(«) 

By  the  Treaty  of  Vienna,  in  1735,  it  was  provided  that  the  Date  of 
Lorraine  should  succeed  to  the  last  male  heir  of  tba  Medici,  the  chiliilesE 
G-aston.  This  was  a  part  of  the  negotiations,  by  which  Charles  VI,  sought 
to  secure  the  undisputed  recognition  of  Maria  Theresa,  as  successor  to 
his  dominions.  Tho  arrangement  guaranteed  by  almost  all  the  European 
Powers  was  as  follows;— "Le  Grand-DuohS, de  Tosoane,  aprfes  la  mort 
dn  present  poasesseur,  appartiendra  a  la  ^maison  de  Lorraine,  r^ijjij-i 
pour  I'indemniser  des  Duchez,  qu'elle  poss^de  aujoai-d'huy.  <-        -I 

"Toutes  les  Puissances,  qui  prendront  part  d  la  pacificatiou,  luy  en 
garantirout  la  succession  eveHtuelle."{a} 

Tho  "maiaou  de  Lorraine"  was  despoiled  of  its  Tuscan  possessions  by 
the  Treaty  of  Luneville  in  1801 ;  but  they  were  restored  to  it  by  tho 
Treaty  of  Vienna  in  1815.  By  the  100th  Article  of  the  final  Aet  of  the 
Congress,  it  is  provided  that  "  S.  A.  I.  et  li.  VArehid'ac  Ferdinand 
cCAutrieJie  est  retahli  tant  pour  lui  que  pour  ses  heritiers  et  successenrB 
dans  tous  les  droits  de  souverainete  et  proprietfi  sur  le  grand-duch6  de 
Toscane  et  ses  dependanoes  ainsi  que  8.  A.  I.  les  a  possedes  anterieure- 
ment  au  Traite  de  Luneville.— Les  stipulations  de  I'artiele  11  du  Traite 
de  Vienne  dn  3  Octobre,  1735,  entre  I'Empereur  Charles  VI,  et  le  Koi 
de  France,  auxquelles  aoced6rent  les  autres  Puissances,  sont  plfenement 
retahlies  en  favour  de  8.  A.  I.  et  ses  descendants  ainsi  que  les  garaattes 
resultantes  de  ces  stipulations."  (6) 

concerning  alleged  projects  of  Couqueat  and  Annexation  of  the  Island  of  Cuba, 
preseateii  to  tbe  House  of  Commons,  April  II,  1853] 

(u)  Lord  Cowley's  despatcli  to  Lord  John  Russell,  Jannarj  24,  1853. 

(u)  Letter  of  Lord  John  Russell  to  Mr.  Campbell,  Febrnary,  16,  1853. 

<x)  Hefftera,  pp.  92-95.  (y)  Martens,  190,  cases  cited  in  note. 

h)  See'  an  article  in  the  Olobo,  April  4, 1849. 

(a)  f/mck.  Jur,  Gent.  t.  i,  p.  3.  (6)  Maitens  Ree.  de  Tr,  t.  x.  p.  434, 
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In  this  latter  Treaty  of  Vienna  the  name  of  the  reigning  Grand  Duke 
is  substimted  for  that  of  bis  Hoiise,  and  the  House,  as  distinguiEhed  from 
the  ifisue  of  Ferdinand,  la  nowhere  mentioned. 

A  presumption  unfavourable  to  the  claim  of  Austria  arises  from  this 
marked  difference  in  the  language  of  the  two  Treaties ;  and  the  presump- 
tion is  certainly  much  strengthened  by  the  langoage  of  the  98th  and  90th 
Articles  of  the  Treaty  of  1815,(c)  which  renewed  and  confirmed  in  ex- 
r^ififti  P^^^^  *term3  the  Bights  of  Keversion  fles  droits  de  succession  el 
I-  J  Teversion)  of  Austria  to  the  Duchies  of  Modena,  Reggio,  and  Mi- 
randola,  and  to  the  Principalities  of  Massa  and  Carrara,  and  the  Rights 
of  ReTevsion  of  Austria  and  Sardinia  to  the  Duchies  of  Pai'ma,  Plaoentia, 
and  Q-uastala. 

It  may  well  have  been  foraeen,  that  the  addition  of  Tuscany  to  Austria 
would  cause  a  very  material  alteration  in  the  Balance  of  Power,  and 
would  threaten  the  security  of  other  States,  while  the  absorption  of  tho 
minor  principalities  into  the  kingdoms  of  Austria  and  Sardinia  would 
produce  no  snch  effect. 

It  is  evident  that  any  question  with  respect  to  the  Reversionary  Rights 
of  Foreign  Princes  over  a  State  which  has  long  occupied  an  independent 
position  in  the  society  of  nations,  may  be  fraught  with  the  greatest  diffi- 
culties both  in  speculation  and  practice. (li) 

Taie  the  case  of  Tuscany  for  an  example,  on  the  supposition  that 
the  cldm  of  Austria  was  well  founded  oa  the  letter  of  the  Treaty. (e) 

(c)  "  Art.  SCVni.— S.  A.  R.  VArchiatto  Frangoia  d'Est,  sea  Mritiers  et  sacces- 
seura,  poss^deront  en  tout«  propri^t^  et  aouverainet^  les  dncbes  de  Moddue,  de 
Reggio,  et  de  Miraudole  dans  la  mUme  ^tendue  q^u'ils  gUient  i,  I'^poqne  da  traits 
de  Campo-Fotmio. 

"S.  A.  R.  rArchidncliease  Marie  Efiattix  d'Bat,  ees  Mritiers  et  suooaasatira, 
poas^deront  en  toute  sonverainet^  et  propri^t^,  le  ducbS  de  Massa  et  la  principaut^ 
de  Garrara,  aiusi  que  les  fiefs  imp^rianz  dans  la  LunigiaDa,  Cee  derniora  pour- 
ront  aervir  b,  des  fiohanges  on  antrea  arrangemeots  de  gr^  h  gc6  avec  8.  A.  I.  le 
Qrand-Dnc  de  Toscane,  selon  la  convenance  r^ciproque. 

"Les  droits  de  saccesaion  et  rerersion  ^tablia  iam  les  brancbea  dea  archiducs 
d'Aulriclie,  relativement  aus  duohfis  da  Medina,  de  Eeggio,  et  Mirandola,  eJnsi 
qne  dea  pi'incipftnWs  de  Maaaa  et  Carrara,  Eont  conservfia, 

"Art.  XOIX.--Sa  Majesty  I'lmpSratrice  Marie-Louise  poss6dera  en  toute  pro- 
priSi^  et  souverainet^,  les  duch^  de  Parme,  de  Plaiaance,  et  de  Gnastalla,  h,  I'excep- 
tion  dea  districts  enclaves  dans  les  ^tats  ds  S.  M.  I.  et  B.  Apost.  sur  la  rire  gauobe 
duPO. 

"  La  rfiversibUitS  de  cea  pays  sera  d§termin6  de  oommun  accord  entre  lea  coura 
d'Antriehe,  de  Russie,  de  France,  d'Espagne,  d'Aagleteire,  et  de  Praese,  toutefoia 
ayant  ^gard  am  droits  de  reyeraiou  de  la  maiaon  d'Antriehe  et  de  8.  M.  le  Eoi  de 
Sardaigne  snr  lea  dita  pays." — Martens,  Rec.  da  Tr.  t.  s,  p.  433. 

Id )  "  C'est  incontestable  qn'nne  nation  change  b,  Eongr^  aes  loia  fondamentaies." — 
Mably,  t.  ii.  p.  138. 

(b)  "  La  naUon  peut,  par  la  ia6me  raison,  faive  renoncer  una  brancba  qui  a'Stahlit 
alllenrs,  une  BUe  qui  fipouse  un  prince  Stranger.  Ces  renonciations,  esigfees  ou 
apprauT^es  par  I'^tat,  aont  trfis-TalideB,  puiaiiu'allea  sent  fequivalentes  i,  une  loi 
que  l'6tat  ferait  pone  eiclure  ces  mfimea  peraonnea  qui  ont  renonc6,  et  leur  poat6- 
rit£.  Alnai  la  loi  d'Angleteire  a  rej^tS  pour  toujoura  tout  h^riUer  catholique 
remain.  'Ainaila  loi  le  Rnasie,  fait  au  commeucemeal  de  rfigne  d'EiiisABDTH, 
e^clut-elle  tr^  prudemmeut  tout  b^ritier  qui  posa^derait  une  autre  monarchie  ; 
alusi  la  loi  de  Portugal  rejette-t-eUe  tout  Stranger  qui  eerait  appoUS  &  la  couroune 
par  le  droit  du  sang.'— -(Hsprit  dea  Lois,  1.  isvi.  c.  xxiii.  ott  Ton  pent  Toir  de  tr^- 
bonnes  ratsons  politiquea  de  ces  dispositions.)  Des  auteuis  cflebres  tris-sarauts 
d'^lleurs  et  tr^-Judicieux,  ont  done  mauqu^  les  Tiais  principes  en  tiaitant  des 
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Suppose  tbat  a  State,  haying  occupied  for  *a  long  period  tlie 
positioo  of  a  free  and  iudependeut  nation  in  the  aooiety  of  otter 
States,  thinks  fit  to  secure  Its  oonstitutiorj,  and  to  pass  a  fandamental  law, 
similar  to  that  by  which  Great  Britain  excluded  James  II.  aud  his  de- 
scendants from  her  throne,  that  no  Prince  of  a  certain  raec  shall  he 
heucoforth  their  ruler;  or  a  fundamental  law  similar  to  that  which  was 
established  by  Eussia  in  the  reign  of  her  Elizabeth,  that  the  crown  of 
their  country  shall  never  be  worn  by  the  Sovereign  of  another  country ; 
can  it  be  danied  that  the  exercise  of  such  a  power  is  inherent  in  the  nature 
of  an  independent  State?  Third  Powers,  indeed,  must  recollect  that 
the  obligation  of  Treaties  is  as  important  a,  maxim  of  International  Law 
as  the  free  agency  of  independent  States;  but  with  respect  to  the  nation 
itself,  it  remains  certainly  very  difBeult  to  reconcile  her  character  of  in- 
dr=pendence  with  the  impossibility  of  esereising  one  of  the  most  import- 
ant attiibutes  bebn^ng  to  it. 

It  13  to  be  hoped  that  the  notion,  and  the  term  of  "  Patri-  r^A'jri-i 
iQonial  *'^tvtes,"  are  banished  for  ever  from  the  theory  and  prac-  ^  -* 
t  i^e  Df  International  LaWj^/)  and  that  the  attempt  will  never  again  be 
mil,  tj  give  to  the  Sovereign  of  one  independant  State  the  Eever- 

a  iry  Eight  of  succeeding  to  the  throne  of  another. 

C(jCOI  There  yet  rcmainsf  (/)  to  bo  disenssed  the  qnaation  of  Intor- 
t-uitioji  on  Oie  ground  of  Religion^ — a  question  which  has  assumed,  from 
the  events  which  are  now  happening,  the  character  of  importance  and 
magnitude  which,  the  possible  conseciuences  duly  considered,  it  will  be 
dif&eult  to  exaggerate. 

"  So  familiar,  and  as  it  were  so  natural,  to  man,  is  the  practice  of  vio- 
lence, that  our  indulgence  allows  the  slightest  provocation,  the  most  dis- 
putable right,  as  a  sufEolent  ground  of  national  hostility.  Eut  the  name 
and  nature  of  a  holy  loar  demands  a  more  vigorous  scrutiny  ;  nor  can 
we  hastily  believe,  that  the  servant  of  the  Prinoe  of  Peace  would  unsheath 
the  sword  of  destruction,  unless  the  motive  were  pure,  the  quarrel  legi- 
timate, and  the  necessity  inevi  table  ."^ft) 

renoaciationa.  Ila  ont  beancoiip  parl^  dea  droits  des  enfans  nSs  on  !i  nattre,  de  la 
ti-ansmission  de  cee  droits,  etc.  II  fallajt  considfirer  3a  sucoeaaioo,  moins  comme 
vine  propri^M  de  la  faraille  rfigasnte  que  coioma  une  lol  de  I'Stat.  De  ce  prineipe 
luminBus  et  incontestable  dSooale  avec  facilitS  toute  la  dootrino  des  renonciatious. 
Cellos  que  I'fitat  a  exig^ee  on  epprouvfies  Boat  Talides  et  sacrSea ;  ce  eont  des  lois 
fondammlaUs ;  celles  qui  ne  sent  point  autoriafies  par  I'^tat,  ne  peiivant  Stre  ohli- 
gatoirea  que  pourle  piiuce  qui  lea  a  ftutes;  elles  ne  aaurEuettt  nuire  i,  ea  poHtfiritS; 
et  lui-mfeme  peat  en  rerenir,  aa  cas  que  Tfitat  ait  besoin  de  Ini  et  Tappelle,  car  il 
ae  doit  i.un  peuplequi  lui  avaitcommis  !e  soinae  sooealnt.  Parlaraeme  raison, 
le  prince  ne  pent  ISgitimeraent  renoneec  &,  con1ie-t«mp3  au  domraage  de  I'^tat,  et 
ahandonner  dana  le  danger  une  nation  qui  a'6tait  remise  entre  sea  mains." — Vattel, 

{/)  Rotteok,  Staats-Lesioon,  "Garantie"  (vol.  vi.  p.  264,)  mentions  the  Bour- 
bon familj  compact  of  1761  as  a  proof  of  imperfect  acquaintance  with  the  true 
principles  of  lutemational  Law,  inafimuoh  as  by  it  tfie  people  were  treated,  "  als 
das  blosie  PerlmenisHich  dea  regierendsit  Maiises." 

See,  too  Ompteda,  vii.  n.  a. 

( ff)  Most  of  the  remarks  ic  fha  test  which  follow  on  this  subject  will  be  found 
ill  a  pamphlet  (1853),  entitled  Hussia  and  Turkey,  &q.,  by  the  author  of  tiiis 

(h)  Gibbon's  Decline  and  Fall  of  the  Roman  Empire,  vol.  ii.  c,  Ix, 
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This  opinion  of  tie  celebrated  historian  of  Oliristian  Constantinople 
whatever  may  have  been  the  spirit  in  which  it  was  nttored— appears  to 
rest  upon  a  foundation  of  truth 

It  WIS  intended,  we  neeil  not  stop  to  inqune  with  whit]u^t!i.e,{t)  to 
pj,„, ,  eansuie  the  earlie&t  European  invasion  of  the  Momiuions  ut  the 
L  -I  Tuik,  thefii&tEebgions  war  waged  by  Chnstian  Pimoeb  agimst 
the  disciplts  of  Mahomet 

The  Emperor  ot  Russia  picelaims  that  tlio  pri,hOnt  wai  between  Ku'i- 
sia  and  the  Porte  m  a  Rtligioua  war  (Z.^ 

If  there  be  any  tiuth  in  the  doctrines  laid  down  in  the  preceding 
pages  of  this  woik,  there  certainly  ire  pmtciplesof  Intsi nahunnl  Law 
by  which  tht.  cKim  of  Bussia  upon  Turkey  must  be  triedj  and  which 
are  not  perhaps  either  difficult  to  discover,  or  hard  to  apply. 

We  have  seen  upon  what  principles  other  kinds  of  Intervention  have 
been  justified.  The  question  of  Eeligioii3  Intervention  naturally  divides 
itself  into  two  parts, 

Birst,  whether  identity  of  religious  faith,  with  a  certain  number  of 
the  subjects  of  another  State,  whose  rulers  profess  a  different  faith,  has 
ever  been  held,  or  ought  in  principle  to  be  held  as  warranting  the  Inter- 
vention of  a  Foreign  State  on  behalf  of  those  subjects  with  whom  it 
has  the  impalpable,  but  stringent  bead  of  a  common  religion.  Secondly, 
if  Intervention  bo  justifiable  on  this  ground,  what  kind  of  intervention  f 
— that  of  remonstrance,  carried,  if  necessary,  to  the  length  of  a  refusal 
to  maintain  an  intercourse  with  the  oppressor  of  your  brethren  in  the 
faith  ?  or  the  aUir.ia  ratio,  the  commencement  of  actual  hostilities  against 
the  State  which  denies  your  title  to  interfere  with  her  jurisdiction  over 
her  citizens  ? 

With  respect  to  any  right  of  Intervention  on  the  ground  of  similarity  of 
religious  faith,  there  is,  m  limine,  a  distinction,  perhaps  not  unimpor- 
tant to  be  taken.  Intervention  may  be,  and  has  been,  claimed  by  one 
Christian  State,  in  the  affairs  of  another  oa  behalf  of  a  particular 
body  of  Christians,  professing  a  form  of  Ohrstianity  identical  with 
that  of  the  Intervening  State,  but  different  from  that  of  the  State  of 
r*it791  ^'^'•^'^  *they  are  subjects.  Again,  Intervention  may  be  claimed 
L  J  in  the  affairs  of  an  Infidel  State  on  behalf  either  of  Christiana 
generally,  or  of  a,  particular  body  of  Christians.  This  latter  is  the  kind 
of  Intervention  now  claimed  by  Russia  in  the  jurisdiction  of  the  Porte 
over  the  Christian  subjects  in  her  dominions;  and  it  ia  a  species  of 
Intervention  which,  according  to  her  present  oMm,  Russia  by  virtue  of 
her  Protectorate  of  the  &reek  Church,  has  been  accustomed  to  exercise, 

(i)  Fleury,  Hist.  Bceles.  t.  sii.  Sixiime  Disoours,  III.  "  Je  iie  Tois  point  qua 
Ton  ait  mis  alars  en  question,  el  cette  guerre  toit  juste :  tous  lea  Cbrfitiens  d'orient 
et  d'ocoident  le  snppoBoient  figalBmeiit,  Toutefois  la  difKreaoe  de  religion  n'eel 
pas  une  cause  suffisante  de  guerre,"  &c.  "Lea  princes  Ohrgtiens  ont  era  de  tout 
terns  6lre  en  droit  de  protfiger  les  Ohrfitiens  fitrangera  opprimit  par  leurs  souve- 
raius."  On  this  ground,  ha  says  Theodoaius  the  younger  refused  to  deliver  up  a 
Persian  Christian  to  the  King  of  Persia;  and  tbe  Patriarch  of  Jerusalem  sent 
through  Peter  the  Hermit  letters  of  entreaty  for  aid  to  Pope  Urbac. 

(i)  Correspondence  respecting  the  Bights  and  Privileges  of  the  Laiin  and  Gceek 
Churches  in  Turkey,  presented  to  hoth  Houses  of  Parliameat  by  command  of  Her 
Majesty,  1864. 
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ml  will  h  13  now  ^ou^lit  to  te  esei  lood  merely  fti  tl  e  puipnae  of 
SLCur  ng  to  the  (.tieek  Churoli  lights  coni,edecl  to  her  «Z>  <  f  i/^  olj  tlie 
Poit 

CCGCII  It  would  seem  that  throo  propoaiticna  aro,  Ij  implii-ati  n 
miinfamed  in  thn  daim 

1  That  the  demand  is  sanctioned  by  the  aoalogy  ilerivallc  fiom  the 
preoedeats  of  Christian  Intervi-ntioa  m  other  Chiiatiaa  States  Jn  behalf 
of  paiticular  bodies  ff  Christians 

2  Thit  the  iJ^ht  of  Christian  Intervention  on  rel  gious  grounls  in  a 
Mahomatan  State,  le'ts  upon  an  obviously  stronger  foundation 

3  That  the  lights  which  the  Eiissiaa  Intel  ventton  is  luteudel  to 
secure  are  lights  grantei  by  the  V  ite,  ah  ant  ^nv,  to  the  &-ieek 
Church 

CCC(  III  As  to  the  hist  of  the'-e  pi  jpositions  — The  prietice  {if  it 
ein  be  called  such)  of  Interventnn  by  one  Ohiistian  State  on  behalf  of 
the  subjects  of  anothei  Chr  stian  State  upon  the  groun  1  of  Eelig  in, 
dates  fiom  the  period  of  the  Ilefoimation  It  could  scarcely,  indeed, 
have  ha  I  an  earlier  0!igin  Ihe  abstract  principle  of  this  Imd  of  Intei 
venfion  has  deiived  positive  force  fr  mbein^  embodied  in  vanons  impor 
tant  Treaties 

The  Troatic  having  for  then  objects  to  securo  the  peaceable  profession 
of  relj(,ion  are  of  two  kinds  — first  tho^e  which  concern  the  eserci  e  of 
rel  g  on  [devolio  dome.lica)  of  native  subjects  of  the  Iiitei\ening  State 
eommordct  m  a  foreign  hnd,  secondly,  those  which  concern  the  leligion 
of  foreigners  not  its  subjects 

The  great  Treaty  of  Westphalia,  m  its  general  language  respecting 
Qermaay,  established,  as  a  maxim  of  public  law,  *that  there  rM-jo-i 
should  be  an  equality  of  rights  between  the  Romaa  Catholic  L  J 
and  Protestant  religions;  a  maxim  renewed  and  fortified  by  the  Ger- 
manic Confederation  of  1815.  In  these  instances,  it  is  true,  the  several 
states  to  which  this  stipulation  related  were  all  mombora  of  one  Con- 
federation, though  individull J  independent  of  each  other.  Bat  the  pre- 
cedent does  not  stop  here ;  for,  passing  by  the  Interventions  of  Elizabeth, 
Cromwell,  and  even  Charles  II.,  on  behalf  of  foreign  Protestants,  and 
going  back  no  later  than  1690,  we  find  in  that  year  G-reat  Britain  and 
Holland  intervening  in  the  affairs  of  Savoy,  and  obtaining  from  that 
kingdom  a  permission  that  a  portion  of  the  Sardinian  subjects  might 
freely  exercise  their  religion. (i) 

In  the  negotiations  which  preceded  the  Treaty  of  Utrecht  (1714,)  our 
Queen  Anne  stipulated  with  Erance  that  in  return  for  the  permission 
accorded  to  French  subjects  to  sell  their  immovable  property  in  the 
North  American  Colonies  recently  conquered  by  Great  Britain,  his  Most 
Gracious  Majesty  should  release  from  the  galleys  the  French  Protestants, 
who  had  been  confined  there  solely  on  account  of  their  religion,  Pur- 
ther  than  this,  we  learn  from  Lord  Bolingbroko's  ]ctters,(/)  foreign 
interference  could  not  be  extended : — he  suggests,  indeed,  that  France 


'.pp.  121,  111-2,  453. 
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miglit  bo  tempted  to  retort,  and  require  some  mitigation  of  the  heavy 
penalties  under  which  the  Irish  Boman  Catholic  subjects  of  Queen  Anne 
were  then  suffering. 

Sweden  interfered  in  1707  on  behalf  of  the  Protestants  of  Poland. 

The  Treaties  of  Veku,{m)  1657,  of  OIiva,{)i)  1660,  of  Nimcguen.fo) 
1679,  of  Kjswiok,(p)  1698,  of  TTtrcchtjfe)  1714,  of  Breslau,()-)  1742, 
r*4-7n  ^""^  "^^  ^^  ennmerated  as  instances  *of  Roman  Catholic  Inter- 
L  -I  veation  oa  behalf  of  Eoraan  Catholic  subjects,  in  coantries  ceded 
to  Protestant  sovereigns — an  Intervention  which,  it  should  bo  remem- 
bered was  ilmost  invariably  involted  by  the  inhabitants  withia  the 
ty 

It    PI  th     f        til      I  t         t       by  Ch     t       8t  t 

b  h  If    f  til       Ij    t     f       th       p      th     gi      d     f  E  1  fe         h 

1  t  mt  bptdl  tbdth 

btacttb  It         fltmt       ILw     Btwhtkdf 

It         t  By     m     t  by    t  p  I  t        by  d  t 

Tty         Id  wwgdp        thg         1 

It  m  y  p    h  p      1     J     tly        t     d  d  th  t  th     p        pi     m  ght  b 
p    1    d  f    th  d  h  t       th  t    f      I  t  f  1  b  d 

f  tfth  Ig         blf  mllt  t 

th      1  b  If  m    ht  b        w         t  bl   1  y  I  t       t       1 L  w  m  d 

It         t       f     i  t  th      fill  f  bl     3      d  p    t     t  d     t       1 

h    tit 

It       h  w  m      f    t!y  ft  t  mil  t    th  t    m 

f  pt        f    m  th  1  g  1      1      f  t    f  th 

d  m    t     1       It         f  E       g     =!!  t         Th     I  ty    f        1  t    f 

1  t   h    U      t  b    t        d     t        1    bt     Th     f        t 

tht         wt        fthtyp       It        t       ILw         t  h 

It  t  ptthtm  fptp  t  fltd 

w  dly    p       th     g    u  d    f     I'g"        blf     V  tt  I   I"       If      P  o- 
t    t     t  w         t    t    II  d   p      d  t         1       t    th        ht    f  I  t  t         f 

F  Iw         nbhlffth  Ig        tnth  t 

h      p  th      f        wh   h  d         w  th  th  t  wh    h  li     1     E 

h  p        dd  thmtitflnlt() 

P  ,_  ,  It  w  Id  b  diffi  It  t  fi  1  y  W  t  1  It  t  al 
L  *'   J  L  w  wh     h  1  d       d  ft       t    p  th     ^h      t 

c      mm     ly  th  T    1        th  m    k  th         b]       ly    b  g    n 

th    m  wl     I  tl  pt       1  fit  t         I  1 

gr    nl   b     1     n   1       \      p     t 

Th     th  t     ad        f  I M    tp       b 

T    t     1      g  xqu  11     1       1  g  d   m  t  f        1 

pgtt        tft  Iquim        1        Ign  tl  Imtf 

piqiip  tg?         tt  g  2j 

1      ]      I    p  1 1  1  d    a       1       nt      t    1    1  1  g  II         t 

ff         m     t        t  n     1        u     d       11  m        i      t    J  1     61 

(m)  Art.  svi.  («)  Art,  ii.  (o)  Ait.  ii.  (p)  Art.  W. 

(q)  Art.  ssiii.  (r)  Art.  vi. 

(s)  "Dii  Droit  de  sfiretiS,  et  dea  effets  de la soaverainet^  et  de I'indi^pendflnoe  des 
nations,"  Tatttl,  Droit  dea  Goes,  t.  i.  p.  311,  s.  Bl,  59,  63. 
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religiaux  a  cede  aux  motifs  tie  politique;  i°  et  que  plus  d'aiie  foia 
memo  celle-oi  a  entrame  a  dcs  demarchos  directement  opposees  aus 
interets  de  leur  religion ."(() 

So  muoh  for  tho  doctrine  of  Intervention  in  matters  of  religion 
between  Christian  States. 

CCCCIV.  With  reapect  to  the  second  proposition : 
We  now  arrive  at  the  consideration  of  Christian  Intervention  upon 
the  same  subject  with  Mahometan  States.  The  converse  of  this,  viz., 
Mahometan  Intervention  with  Christian  States,  has,  it  is  believed,  never 
jct  arisen  in  practice,  but  it  would  be  subject  on  principle  to  the  same 
law.(M) 

Is  the  rule  of  law  altered  by  the  fact  that  the  persons  In  whose  belialf 
the  right  of  latervention  is  claimed,  are  the  subjects  of  a  Mahometan 
or  Inidel  State  ? 

The  true  answer  Beems  to  be  that  the  rule  ia  not  changed,  but  that 
there  is  a  muoh  wider  field  for  the  application  of  tlie  exceptional  princi- 
ple of  interference, 

For  some  time  after  the  conquest  of  Constantinople  (1453]  grave 
*doabts  were  entertained  by  the  nationa  of  Christendom  as  to  r-jfAnc-j 
the  lawfulness  of  any  specific  intercourse  with  the  Sultan.  It  >-  J 
was  not  till  after  the  Treaty  of  Constantinople  in  1720  that  the  Russian 
minister  was  permitted  to  reside  at  Cousbmtinople ;  and  directly  relations 
between  tho  Roman  Oatholio  Sovereigns  and  the  Porto  can  scarcely  be 
said  to  have  an  earlier  date  than  the  end  of  the  eighteenth  century.(3:) 
Even  after  the  lapse  of  nearly  four  centariea,  at  the  Congress  of  Vienna, 
1815,  the  Ottomaa  Empire  was  not  represented,  nor  was  it  concluded  in 
the  provisions  of  positive  public  law  contained  in  the  Treaty  which  was 
the  result  of  the  Congress, 

CCCCV.  With  respect  to  the  third  proposition; 
From  the  period  of  the  permanent  settlement  of  the  Turk  in  Europe, 
all  the  Christian  Powers  have  endeavoured  to  obtain,  and  have  by 
degrees  an cceded  in  obtaining,  a  jurisdiction  over  their  own  subjects  in 
Turkey  through  the  medium  of  Consuls.  Moreover,  Roman  Catholic 
Powers  have  Obtained  certain  privileges,  both  with  respect  to  the  access 
of  their  own  subjects  to  the  Holy  Places  of  Palestine,  and  with  respect 
to  the  Latin  Church  there.  At  first  these  privileges  were  granted  to 
some  favoured  European  Powers,  and  especially  to  France,  under  whose 
flag  other  Christian  Powers  sought  protection. fjrj  The  Treaty  recently 
referred  to  by  French  authorities,  betweeo  Sultan  Aehmet  and  Henry 
IV.  of  France,  coDoluded  in  1604,(a)  is  the  model  Treaty,  so  to  speak, 
upon  this  Bubjeot.^tiJ 

(t)  MarteDE,  Precis  dn  Droit  des  Geca,  t.  i.  p.  261. 

(ii)  There  is  an  articie  in  tlie  Treaty  of  Constantinople,  between  Russia  aud  tlie 
Porlfiin  1770,  in  wtiichEussia  stipulates  that  tUe  Porte  sball  perform  certain  reli- 
gious ceremonies  on  behalf  of  the  Khaa  of  Tartatj. 
(x)  Uiltitz,  Manuel  des  Cousals,  1. 11.  p.  1571. 

(y)  Iq  1534,  Francis  I.  made  an  alliance  with  the  Sultan  S oilman  against  Charles 
v.,  and  from  that  time  a  close  intercourse  has  subsisted  between  France  and  the 
Pocte.    Vide  post,  CoJliTT. 
(z)  ScbmaasB,  t.  i.  p.  430. 
(a)  "  Art.  IV. — Que  de  Venetiens  on  Anglois  en  li  les  Eapagnols,  Portiigaia,  Cat- 
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P^ .  „„-,  To  tliis  Treaty  succeeded  one  in  1673 ;  fcut  tlie  last  and  *most 
L  * " J  important  Treaty  was  in  1704.  It  related  to  the  two  subjects  : 
1.  The  lioJj  Places  "  The  general  protection  of  the  Christian  Eeli 
gion. 

Witt  respect  to  th     H  ly  PI         th  P     fi     P 

sion..(S) 

With  rcBpeot  to  th     g         1  qu    t  f  th     Ch     )        w      1  j        I 

religion,  the  proyisio  f  11  w  - — 

"  Les  deux  Ordres  d   R  1  g        F  i  t     G  1  U  1 

Jesuites  et  les  Capu         y    y    t  1        El         j     1        t      t     1 
mains  ah  aniiquo,  re  t        t  t     1         m  t  1  1 

possession  et  joaissa  Et     mm    1         d  Egl  b    IS     11 

sera  rebStie  avec  pe  m  d    I    j    t        t   11        te         mm   p 

devant  entre  les  mai      dCp  qilp  tt         qt 

a  cet  egard.     On  n      ^      t       p  P'      1      Egl         [      1    N  t 

Frangoise  a  &.  Smy  n     a  Sj  1  Al        I         t  d        1         t 

rtAifli  *Echelle3 ;     t  1   a  g        d  g    t      ns        p 

L  *'**-l  te3;te."_{c) 

"  On  n'inqui6tera  paa  les  Francois  quand  dans  les  bomes  de  leur  etat, 
ils  liroat  PEvangile  dans  leur  HSpifal  de  G-alata."((^ 

An  unquestionable  authority  upon  the  natnve  and  character  of  tlio 
French  Proteetorate  in  the  East,  appears  to  be  furnished  by  the  Diplo- 
matic Memoii-3  of  Monsieur  de  Saint-Priest.  '  He  was  ambassador  from 
the  eourt  of  France  at  Oonstantinople  from  1768  to  1785  ;  he  describes 
the  Protectorate  esercised  by  the  monarchs  of  Franco  over  the  Roman 
Catholics  of  the  Levant,  in  these  words  : 

"  On  a  decor6  le  sele  de  nos  Kois  de  1' expression  de  protection  de 
la  Religion  Catholiqna  en  Levant ;  mais  elle  est  Ulusoire,  et  sert  a  egarer 
eeux  qui  n'approfon dissent  pas  la  chose.  Jamais  les  Sultans  n'ont  eu 
Beulement  I'idee  que  les  Monarques  Franjaia  se  crusseni  autorises  a 

telaijfi,  RagusoiB,  Geneyois,  Aaconitains,  Florentina  et  gen^ralement  toutes  antrea 
naUone  quellee  qu'elles  soient,  ptiissent  librement  yenir  trafiqucr  par  iioa  Pais,  iawa 
I'ayeu  et  senretfi  de  la  Bftnaifere  de  France,  laqaelle  ils  porteront  oomme  leuv  eaaie- 
gacda,  et  da  eette  fagon  ils  poartont  aller  et  venir  trafiquec  par  les  lieui  lie  notre  Em- 
pire comme  lis  j  sout  yenns  d'ADCiennet^,  ob^sant  aui  Consnls  Prangoia,  qui  resi- 
dent et  demenrent  par  nos  Havrea  et  Echelles  ;  roaloas  et  eutendons  qn'ea  usaiit 
sinai  ils  puisaeot  trafiqner  avec  lenrs  yaisaeanx  et  gallions  sana  dtre  inqni^t^a,  et 
ce  seulement  tant  que  ledit  Empecenr  de  France  conseryera  notre  amiti^  et  ue 
oontreviendra  k  celle  qu'il  iioas  i  promise.  Voulons  et  commanlona  ausai  que  lea 
sqjets  dudit  Smperenr  de  France,  et  ceux  dea  Princea  sea  amis  Allies  et  Coiif<ed6r^a, 
puissent  eona  son  ayeu  et  protection  yenir  librement  yisiter  les  Sainta  Lieax  de 
Jerusalem,  aana  qu'il  leur  soit  fait  on  donng  ancnn  emp6clieiDent.  De  plus  pour 
I'houaeuF  et  amiU.§  d'iceliii  Empereur  noua  vonlona  que  les  Beligienx  qui  demeu- 
rent  en  Jferuaalem  et  seryent  rBgliee  de  Couiname  (c'est  i.  dire  !e  saJnt  sepnloie 
de  Notre  Seigneur  Jeans  Cbrist)  j  puissent  demenrer  aller  et  yenir  seurement  et 
Eana  aucun  trouble  et  detoucbier,  et  ;  Boieut  bieu  regna,  protf:g6a,  aidte  et  secoums 
en  la  consideration  suadite." — TiaitS  entre  Henri  17.  Roy  de  France  et  le  Saltan 
Acbmet,  de  I'An.  1604,  Scbmanss,  t.  i.  p.  430. 

(i)  GapitnlatioQS  ou  Trait^s  Anciena  et  Nonveans,  entre  la  Conr  de  France  et 
la  Porte  Ottomane,  renouyell^  et  augment^a  I'An  de  J.  C.  1740,  et  de  rBgiro  1153, 
art.  i.  ixsii.  iixiii.  sxiiy.  Ixxxii.— Wenek.  Cod.  Jur.  Gent,  t.  i,  p.  538. 

(cj  Wenck.  Cod.  Jur.  Gent.  t.  i.  p.  565 :  Capitulations,  &o.,  art.  sssy. 

{d)  lb.  art.  axxri.  p.  556. 
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mimi'ictr  Je  Ii  Keliginu  doa  loiUs  dc  la  Porte, — '  II  n'y  a  point  de 
Prince,  dit  fart  sagemeat  un  de  no?  predeeesseurs,  M.  le  Marquis  de 
Bonnat,  dans  nn  Memoirs  sar  cette  matifere,  quelque  etroite  union  qa'il 
ait  avei,  un  lufie  feouyeram,  qm  lai  permette  de  ae  meler  de  la  Eeligfou 
de  se?  sujets      Les  Tuies  eont  au&si  delieata  que  d'autrea  la-deasus.' 

"  II  est  ais§  de  eomprenclre  que  la  France  n'ayant  jamais  traite  aveo 
la  Porto  qu'a  titre  d'amitie,  n'a  pu  lui  imposer  dea  obligationa  odieusea 
do  lenr  nature.  Aiissi  le  premier  point  de  mes  instruotiona  me  prescri- 
vait  d'eviter  tout  ce  qui  pourrait  causer  de  I'omlirage  a  la  Porte  ea  don- 
naiit  trop  d'extension  aus  capitulation  a  en  raati6re  de  la  Beligion."(e) 

^The  true  doctrine  of  International  Law  upon  this  subject,  r^Ana-i 
eouM  not  be  more  fairly  or  more  correctly  espreased,  than  in  the  '-  J 
important  citation  which  has  just  been  made.  And  it  must  be  remem- 
bered, that  no  aingle  Treaty  can  be  pointed  out  between  the  Porte  and 
France,  any  more  than  between  tbc  Porto  and  Russia,  in  whicb  'that  doe- 
trico  has  ever  been,  in  the  slightest  degree,  violated. 

The  Russian  Protectorate  of  the  Greek  Church,  which  is  now  claimed, 
muat  be  of  comparatively  recent  date.  It  was  not  till  about  the  year 
1677,  that  the  Russians  and  the  Turks  were  brought  into  actual  contact 
with  each  other.  Count  Nesaelrode  refers  to  the  Treaty  of  Kaynardgi 
(1774)  as  containing  the  record  of  the  Right  of  Intervention  now  claimed 
by  Russia,  and  also  by  the  Treaty  of  Adrinople  (1829)  as  confirmatory 
of  the  stipnlatione.  Here,  then,  we  have  tangible,  accessible  references, 
and  not  shidowy  allusions  to  undefined,  unrecorded  concessions.  The 
e  irl  ei  Tle^ty  of  Belgrade  (1739)  might  have  also  been  referred  to.  It 
la  of  great  importance  to  study  the  ipsis&ima  verba  of  these  Treaties,  and 
ste  wh(,fher  thciv  letter  or  their  spirit  sustain  the  Ruaaian  demand. 

The  eleventh  Article  of  the  Treaty  of  Belgrade,  concluded  between  the 
Empresa  Anne  of  Russia  and  the  Sultan  Mahmnd,(/)  relates  to  the  free 
access  of  Russia  to  the  Holy  Places.  Auatria  concluded  at  Belgrade,  at 
the  same  time,  a  Treaty  containing  similar  provisions. 

The  Treaty  of  Kaynardgi  (or  Chiusciuc  Cainargi),  to  which  the  Em- 
peror of  Russia  has  especially  referred  as  the  foundation  of  his  claim, 
was  concluded  in  the  year  1774,  between  Russia  and  the  Porte.  The 
articles  of  it  which  refer  to  the  present  subject  are  here  given  at  length. 

»Art  Vll.(ff)  Aet.  Vn.  [»430] 

"  La  SublimE  Porte  promet  de  pvot^ger 
lastammeat  la  religion  CbnStienne  et 

(e)  Moniteur,  3rd  June,  1853. — L'Univetg,  4tli  June,  1853.  It  is  hIbo  referred  to 
by  M.  Droujn  deLhujs  in  his  second  circular. 

Vide  ante,  papers  referreci  to,  note  {k),  p.  471. 

France  haa  subseqnentlj-  explained  with  distinctness  that  she  only  claims  a  pro- 
tectorate over  French  Roman  Gfttholio  subjects. 

(/)  Acta  Paois  Belgradi  inter  Annam  Eussiie  Imperatricem  et  Snltanum  Ottom. 
Mahmud.    Traduction  du  Trait6  de  Pais  de  Belgrade  entre  la  Russie  et  la  Porte, 

{g)  Arlicoli  delta  perpetua  Pace  tra  I'lmpero  di  tutte  le  Eussie  e  la  PoKa-Otto- 
mano,  conchinaa  nel  Cainpo  presEO  la  Citti  di  ChiuBcino  Caiaargi,  distante  4  legbe 
delta  citlii  di  Silistria.  Traitg  de  Paii  perpltuelle  et  d'amitifi,  entre  I'Bmpite  de 
Knssie  et  le  Porte  Ottomane,  concla  le  10  Jnillet  dans  la  tente  dn  OommandaQt  en 
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alls  Ohiese  di  quella;  permettoaneovaJi  ses  Sglises;   et  anssi   elle   permet  auT 

Miuistri  dell'  Imperial  Oorte  di  Russia,  fli  Ministves  de  la  cour  Imp6riale  deRnseie 

fu^e  m  ogni  occorreDzavada  rappresen-  de  faire  dana  tout«3  les  occasiona  dea 

tacze  allaPortaafavore  dellasoUo  men-  representations,  tanC  en  faveur  de   la 

tortita  eretta  Cbiesa  in  Constantinopoli,  conyelle  Sglise  h  Constantinopledont  11 

accennata  nell'  Art.  XIV.  aon  meno  che  sara  mention  fi  I'Atticla  XIV.  que  ponr 

di  quel  che  la  servono,  e  promette  rice-  cens  qui  la  daaservant,  promettant  de  lea 

Fere  queate  rimostcanae  con  attenziaae,  prendre  en  conaidSraiiou,  comme  fiutea 

come  fatte  da  persona  considerata  d'liaa  par  une  personne  de  confiance  d'nne  Pu- 

vioina  e  sinceramentB  mica  Potenza."  isEacce  voiaine  et  sincSrement  aniie."(ft} 

Akt,  SIV,  Abt,  XIV. 

"L'altissima  Corte  di  Russia  potrn,  a  "A  VexempU  des  aatres  Paissaneea  on 

nwma'  delle  alire  Poteme,  s.  riserva  della  petmet  h,  la  haute  Cour  de  Rusaie,  outra 

Cliiesa  Domestica,  ediScarne  una  nelle  la  Chapelle   b^tie   dana  la  maison  du 

parte  di  Galata  nella  strada  Detta  Bey-  Miniatre,  de  coaatraice  dana  un  quarSer 

Ugld,  la  qnal  Chieaa  satk  pubblica,  chia-  de  GUlata  dana  la  rue  nommSe  Bay  Oglu, 

mata  Rnsao-Greca,  e  qnesta  sempce  si  une  dgliaa  pulilique  da  rit  Grec,  laqneUe 

manterri  sottoJaproteaionedelMiniatro  sera  toujours   sous    la  protection   dea 

di  qnesto  Impero,  e  ander^  illesa  da  ogni  Ministres  de  eat  Empire  at  h,  I'abri  de 

moleatia,  ed  oitraggio."  toute  g6ne  et  de  toute  avanie."(i) 

Art.  YIII.  Abt.  YUI. 

"Si  permitterJi  liberamente  a'  Sudditi  "Ilaera  libre  et  permis  aus  sujets  de 

deir  Impero  Ruaso,  tanto  Bcelaaiaatioi,  I'Empire  de  Rossie,  tant  s^culiers  qn'ac- 

quanto  aecolari,  il  Tiaitare  la  S.  OittA  dl  dSsiastiquea,  de  visiter  la  sainta  ville  de 

Qarnsalemme,  ed  altri  luoghi  degnl  di  Jerusalem etautrea  lieux digues  d'atten- 

easer  viaitati,  e  non  si  dimauder^  mai  da  tion.    II  ue  Beta  exig4  de  cea  p^Ierina  et 

tali  viandanti,  e  Tiaggiatori,  n6  ia  Geru  a«     ra             '    ue  ca  puiasa  6tce,  ni 

aalemme,  n&  in  altri  luoglii,  ah  m              uis,  ni  sut  la  ronte, 

neile  vie  da  chiccliesia,  nessan  Ca  ao  C  ar              ntribution,  droit  on 

t^Iift,  o  tribnto,  0  qualehe  altra  m                 maia  ila  aeront  munis 

Ma  oltre  a  ci6  saranno  muuiti  CO,  as                      mana,  tela  qu'on  en 

i,  o  S'irmani,  i  q  autrea  Puissanoea 


danno  ai  sudditi  delle  altre  Poten  Em                              r  aejoiir  dana  I'Bra- 

nel  tempo  ch'  essi  saranno  nail'  Im  0     m                   laur  sera  fait  le 

Ottomanno,nonsifaraloraneBaaai  m                               ense,  maia  au  con- 

nenlcuQ  oltrnggio,  ma  saranno  dif  us  laptotcction  la  plus 

tutto  il  rigore  della  laggi."  is 

_.„--,      ""The  Treaty  of  Ad  {    2    )               il  to  by  Rossia  as 

L        -I  confirming  the  rights  T           of  Kayaai-dgi. 

I'hat  Treaty  contains  do  ww  p  w  the  subject  of  re- 
ligion. There  are  special  provi  g  a  and  Wallachia, 
both  in  the  body  of  the  Trea  T  ttj;  but  the  only 
religious  stipulation  is  for  th  m                     cise  of  their  reli- 

The  stibstanco  of  the  provisions  of  the  Tieaties  just  cited  appears  to 
be_ 

1.  That  Pilgrims,  EcclesJastins,  and  Travellers  may  visit,  safely  and 
untaxed,  Jerusalem  and  the  Holy  Places. 

2.  That  oertaiii  now  Chapels  may  he  built  in  a  particular  quarter  of 
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Constantinople — S  I'exemple  des  aulivs  puissances— -hesidtea  tlie  Ambas- 
sadorial Chapelj  then  oxisting:  there  ia  similar  provision  in  the  French 
Treaty  of  17iO. 

3.  That  the  Sublime  Porte,  not  the  Emperor  of  Russia,  shall  continue 
to  protect  the  "Christian  Religion :"•— the  interference  of  the  Emp&ror 
being,  in  the  same  olaase,  implicitly  limited  to  ihe  making  representa- 
tions in  favour  of  a  particular  churoh  and  ita  clergy,  to  wliich  the  Porte, 
on  tho  ground  of  friendship  alone,  engages  to  listen, 

OCCOVI.  Not  only  the  language  of  the  Treaties  which  have  been 
concluded  on  this  subject  between  Russia  *and  the  Porte,  must  [-,^09-1 
be  considered — but  alao  the  absence  both  of  such  Treaties  them-  L  J 
selves,  and  the  absence  of  sueh  provisions  in  Treaties,  when  the  circum- 
stances might  well  seem  to  call  for  them,  la  other  words,  the  present 
demand  of  Russia  must  be  negatiyely,  as  well  as  affirmatively,  examined. 
Let  the  cases  of  Servia  and  of  Greece  be  considered. 

The  Okristian  Servians,  who  had  made  common  cause  with  Russia  io 
her  wars  with  the  Porte,  and  had  been  included  in  the  Treaty  of  Bneha- 
rest  in  1812,  applied  in  vain,  though  after  suffering  atrocious  cruelties, 
to  the  Congress  of  Vienna,  even  to  mediate  on  their  behalf,  and  yet  in 
that  Congress  Russia  WdS  pie  emmently  powerful. 

The  Intervention  of  the  gieat  Christian  Powers,  among  whom  was 
Russia,  for  the  pacification  of  Gieece,  (1826,)  was  placed,  as  we  have 
8een,(;)  with  careful  precision  upon  the  necessity  of  putting  an  end  to  a 
contest  which  injured  the  commerce  and  disturbed  the  repose  of  Europe, 
and  upon  the  request  of  the  Gieeks  for  the  mediation  of  the  European 
Powers.  In  that  Treaty,  no  allusion  to  the  Russian  Protectorate  of  the 
Greek  Churoh  is  to  be  found. 

If  these  premises  be  correct  tho  conclusion  seems  inevitable;  but  it 
must  be  left  to  the  impartial  jurist  of  every  nation  to  decide  whether  the 
evidence,  both  negative  and  ifinmative,  is  favourible  to  or  conclusive 
against  the  demand  of  Russit,  whethpr  it  have  a  foundation  in  pietfdent 
or  whether  it  be  altogether  nev. 

CCCCVII  The  general  subject  of  the  Balance  of  Power  should  not 
be  altogether  dismissed  without  the  remark,  that  tht,  maintenance  of  this 
doctrine  does  not  requiie  thit  ill  existing  Powers  should  letam  exactly 
their  present  tenitorial  possessions,  but  lathor  that  no  single  Power 
should  be  allowed  to  increase  them  in  1  manner  which  threatens  the 
liberties  of  othei  Stato  (m)  The  dootiine  propt-rly  understood  does  not 
*imply  a  pedantic  odheience  to  the  particular  ystem  of  equili-  pioo-i 
brium  maintained  by  existing  111  ingementi,  but  ti  such  an  L  J 
alteration  of  it  ia  the  Right  cf  Self  d  fence,  acting  by  wiy  of  prtven 
fion,  would  authonoe  othei  Powers  in  opposing  (w) 

a)  Vide  ants  p   lOD  (n)  Bol  ngbroia  s  Works  vol  u   p  439 

(n)"8nnt  perfecti'  eruntque  somier  hajus  libroe  lin  ea  mparea  verira  eiJt 
poiiticorum  onrare  ne  al  j  m  ex  parte  n  m  dm  lavergat  d  scnraen  Qaod  ubi 
rect6  providetnr  etai  eveiiiant  rerum  coUTetsionea  aalva  manet  dottr  na  e  ju  libru, 
nonien  ergo  hoc  aenau  melida  interpretaberia  proat  Anoillon  bystem  der  Gogon- 
krafte  nnd  der  Wechaelwirkung  ciuam  cum  alus  System  des  Gleiehgewichts  — 
ElickiiaQimer  vibi  supra  p  bl 

Lord  BaooD  says  ;  "  Sings  have  to  deal  witli  tbeii  neighbours. — First,  for  their 

Sepxembek,  1854. — 23 
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neighbom'S  there  oau  no  general  rule  be  gWen  (tlie  occasions  are  so  Tar[able,) 
save  one  ivhich  ever  boldeth :  which  is,  that  princes  do  keep  due  sentinel,  that 
none  of  their  neighbours  do  overgrow  so  (by  increase  of  territory,  by  embracing 
of  trade,  by  approaches,  or  the  like)  as  they  become  more  able  to  annoy  them 
than  tbey  were  ;  and  tbia  is  generally  the  work  of  standing  counsels  to  foresee 
and  to  hinder  it.  Daring  that  tciumvirat*  of  kings,  King  Henry  VIII.  of  England, 
Francis  1.,  King  of  France,  and  Charles  "V.,  Emperor,  there  was  such  a  watoli 
kept  that  none  of  the  three  could  win  a  p»lm  of  ground,  but  the  other  two  would 
straightwajs  balance  it,  either  by  confederation,  or,  if  need  were,  by  a  war;  and 
would  not  in  any  wise  take  up  peace  at  interest:  and  the  like  was  done  by  that 
league  (which  Guiociardini  eaitii  was  the  security  of  Italy)  made  between  Ferdi- 
nando.  King  of  Naples,  Plorenzius  Medieea,  and  LudO'iciis  Sfona,  potentates,  the 
one  of  Florence,  the  other  of  Milan,  Neither  ia  the  opinion  of  some  of  the  school- 
men to  be  received,  that  a  war  cannot  justly  be  made  but  upon  a  precedent  injury 
or  provocation;  for  there  is  no  qneation  tut  a  just  fear  of  an  imminent  danger, 
though  there  be  no  blow  given,  is  a  lawful  cause  of  war,"— Bacon,  Essay  on 
Empire. 
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ArPEHDIS  I.     Page  IT. 

*IKTERKATI0NA1  JTJEISPETJDENCE   OE   ANCIESt:   EOMli.      [*489j 

I.  GaoTius  ia  literally  inaccurate,  as  Orapteda,  remarks,  ia  citing 
Cicero  for  a  direct  assertion  that  the  science  of  International  Jurispru- 
dence was,  in  the  abstract,  an  excellent  thing.  But  unquestionahly,  in 
the  passage  upon  which.  Grotius  relies  for  this  assertion.  International 
Jurisprudence  is  recognised  as  a  science,  and  acquaintance  with  it  as  the 
aocomplishment  of  a  statesman.  Oicero,((i)  speaking  of  Pompey,  says 
that  he  possessed  "  prasstahilem  scientiamin  fcederibus,  pactionibus,  con- 
ditionibua  populovum,  regum,  esterarum  nationum'  in  universo  denique 
belli  jure  et  paois,"  and  it  would  not  be  easy  to  give  a  juster,  better, 
more  complete  recognition,  or  a  fuller  description  of  the  science  of  which 
we  are  treating.  In  Sallust,  the  expresaiou  Jus  genlium  is  certainly  to 
be  found  used  in  the  sense  of  International  Law,  and  also  in  some  pas- 
sages of  Liyy.  For  instance,  when  Sallust  tells  us  that  Marina,  in  putting 
to  death  the  Numidians  wbo  had  surrendered  {in  deditwnem  acceptos\ 
acted  contra  Jus  belli,  he  speaks  of  it  as  a  violation  of  a  recognised  rule 
of  International  Law,  applicable  now,  as  then,  to  a  state  of  war.  And 
Bocchus  is  made  by  tho  same  author  to  claim  the  part  of  Numidia  con- 
quorcd  from  Jugurtha  as  "Jure  belli  sttam,  factum?'  Again,  Jugurtha 
Adherbal,  who  had  attempted  his  (Jngurtba's)  life  "Populum  Eo- 
maintains  that  the  Senate  had  no  right  to  prevent  him  from  attacking 
manum  neque  rectc,  neque  pro  bono  faeturam,  si  ab  Jure  gentium  sese 
prohibuerit."(6)  In  the  most  barbarous  times,  ambassadors  are  said  to 
be  "jure  gentium  sancti."(i:)  In  both  these  instances  the  meaning  would 
bo  correctly  rendered  by  the  words  Law  of  Nations.  There  ia  another 
passage  in  the  "  BoUum  Jugurthinum"  in  which  the  Law  of  Nations, 
with  respect  to  the  privilege  of  the  ambassador's  suite,  is  clearly  distin- 
guished from  the  Law  of  Nature  :  "  Fit  reus  magis  ex  aequo  bonoqne, 
quam  ex  Jure  gentium  Bomilcar,  comes  ejus  qui  Romam  fide  publica 

(a)  Orat.  pro  Lege  Mauil.  (h)  Sail.  Bell.  Jugiirtli.  225. 
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venerat."     Tbe  expression  of  Liicaii,  aa  to  the  violation  of  the  I 
Embassy  by  the  Egyptians,  ia  very  strong: 


With  respect  to  the  use  of  this  expression  jw  gimtuvm,  in  the  compi- 
lations of  Justinian,  it  appears  generally  to  be  used  to  signify,  some 
r*loni  '''"^^^  *what  is  called  in  modern  times  the  L'tw  of  Natuie,  some- 
L  -I  timeB  a  positive  Law  universally  instituted  by  all  civilised  nations 
So,  in  the  Digest,((?l  acce^tUatio,  or  the  release  of  a  debt,  js  said  to  bo 
juris  gentium;  and  in  modern  times  English  Judges  have  said  that  ques- 
tions relatiDg  to  marriage  are  juris  gentium. 

Q-aius  and  other  Roman  jurists  made  a  twofold  partition  oi  Jus:  into 
1.  Jus  Gentium  vel  Naturae;  2.  Jus  Civile.  "Ulpian  and  others  made  a 
threefold  partition  :  1.  Jus  GoEtium  ;  2.  Jus  Civile  ;  3.  Jus  Naturale — 
meaning  by  this  to  include  the  interests  common  both  to  maa  and 
beast.  Savigny  rightly  rejects  this  last  partition,  and  adheres  to  the 
fir8t.(e) 

There  are,  however,  passages  in  which  jus  gentium  clearly  does  mean 
International  Law.  Thus,  in  the  Digest,  we  read  :  "  Si  quis  legatum 
hostium  pulsaaset,  contra  jus  gentium  id  oommissum  esse  existimatur, 
quia  sanoti  habentur  legati.  Et  ideo,  quum  legati  apud  nos  esscnt  gcntis 
aiioujus,  quum  bellum  eis  indietum  sit,  responsum  est,  liberos  eos 
manere ;  id  enira  juri  gentium  conveniens  esse.  Itaque  eum,  qui  lega- 
tum puiaasset,  Quintus  Mwcius  dedi  hostibus,  quorum  erant  legati,  soli- 
tus  eat  respoudere ;  quem  hostes  si  non  recepiasent,  qutesitum  est,  an 
civis  Komanns  maneret  quibusdam  existimantibns  manere,  aliis  contra, 
quia  quem  semel  populus  jussisset  dedi,  ex  oivitate  expulisse  videretur, 
sieut  faeeret,  quum  aqua  et  igae  interdieeret.  In  qua  sententiS  videtur 
Publius  Mucius  fuisse.  Id  autem  masime  qusositum  eat  in  Hostilio 
Mancino,  quem  Numantini  aibi  deditum  non  aeceperunt,  de  quo  tamen 
lex  postea  lata  est,  ut  easet  civis  Eomanus,  et  Prseturam  quoquc  gesaisae 
dieitui'."(/) 

In  the  Institutes  it  is  said :  "  Sed  naturalia  quidem  jura,  qufe  apud 
omnos  geutes  perseque  servantur,  divina  quadam  providentia  constituta, 
sempei  liima  atqne  immutabilia  permanent;  ea  vero  quje  ipsa  sibi  quse- 
que  (..ivitas  semper  constituit,  s^epe  mntari  solent,  vel  tacito  consensu 
populi,  vel  alia  lege  poster  lata.."((/) 

Here  jMs  gentium  saAjus  naturale,  aa  the  Law  of  Nature,  are  clearly 
BjnonymouB.  But  in  Gains  we  find  this  remarkable  passage :  after 
having  aaid  that  only  Roman  citizens  were  competent  to  enter  into  a 
contract  in  the  form  spondes?  spondeo,  he  continues,  "Unde  dieitur, 
uno  oasu  hoc  verbo  peregrinum  quoque  obligari  posse,  velut  ai  Imperator 
neater  Prinoipem  alicujus  peregrini  populi  de  pace  ita  interroget,  Pacem 
futuram  apoiides?  vel  ipso  eodcm  modo  interrogetur.     Quod  i, ' 

{d)  Lib.  ilvi.  t.  iv. 

{»■)  System  des  R.  R.,  i.  (Beylage  I.)     See,  too,  Cic.  de  Off.  1.  3—5 

{/)  Dig.lib.  l.t.yii.  s.  17. 

(g)  Inst,  de  Jor,  Nat.  Qent  et  Civ.  1.  i.  t.  ii,  a.  11. 
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suhHUfer  dictum  est;  guia  si  quid adversus ^actionem  Jtat,  non  ex  si-ipu- 
latu  agitwr,  sedjttre  helU  res  vindicafur."(h'j 

*Tho  reai5er  who  is  anxious  to  proseouto  his  inquiries  furtlior  r^^Qi-i 
into  this  Bot  uninteresting  subject,  would  do  well  to  consult  the  <-  -I 
following,  among  other  treatises : 

1.  Warnkosnig,  "  Vorsehule  der  Institutionem  und  Pauclekten,"  83. 

2.  Savigny,  "System  des  Komisolien  Recht,"  i.  112;  and  Beylage  I. 
to  that  volume. 

II. — 1.  ObservatioDS  upon  the  "Collegium  ]?ecialinm"  and  the  Jua 
Feciale."  2.  The  institution  of  the  "  Reouperatores,"  and  the  doctrine 
of  the  "  Recuperatio." 

1.  Varvo  giyea  the  following  definition  of  the  term  :  "  Feciales,  quod 
fldei  publicie  inter  populos  prteerant;  nam  per  hos  fiebat  ut  justum  con- 
oiperetur  bellum,  et  inde  desitum  ut  feeders  ides  pacis  conslitueretur. 
Ex  Lis  mittebantur  anteqnam  couciperetur,  qui  res  repeferent,  et  per  hos 
etiain  nunc  fit  fcedus,  qnoHJid'us  Ennius  scribit  dictum.'Yt) 

The  Roman  institution  of  the  Feciales  was  probably  derived  originally 
from  the  Egyptians,  but  directly  from  the  Greeks  through  the  medium 
of  their  colonies  settled  in  Italy ;  but  it  is  a  memorable  characteristic  of 
the  Romans,  that  the  founding  of  an  institution  hiving  for  iti  object  the 
establishment  and  maintainance  of  fix  d  1  t  n  b  th  n  war  an  I  peace 
with  neighbouring  states,  should  hav  b  n  aim  t  eval  w  th  the  or  girt 
of  their  empire.  The  Feciales,  o  py  ng  a  m  dJle  t  t  on  between 
priests  and  ministers  of  state,  regul  t  d  w  th  inuoh  jreo  b  on  as  the 
heralds  of  the  middle  ages,  and  ace  d  nf,  t  a  t  n  r  t  ■»!  he  foim« 
and  usages  relating  to  the  treatment  f  ml  d  the  onclnlngof 
treaties,  the  promulgation  and  conduct  of  war  (i)  In  these  as  n  all 
important  oonoerns,  the  sanctions  of  religion  were  nvokod  to  strengthen 
the  obligations  of  morality.  Cicero  says :  '  Belli  [  dem  sequ  tag  sano 
tissime  fecial!  populi  jure  prsescripta  est  -."(Tj  and  the  tacts  recorded  m 
history  appear  to  warrant  this  description.  If  a  dispute  arose  between 
Rome  and  another  independent  State,  Feciales  were  sent  to  demand  repa- 
paration.  If  the  attempt  failed,  war  was  declared  according  to  minnte 
and  particular  formalities. 

It  is  not  within  the  scope  of  this  work  to  show  how  the  decay  and  de- 
cline of  this  remarkable  institution  accompanied  the  corruption  and  over- 
throw of  the  republic. (fjt) 

2.  We  know  from  other  sources,  besides  the  certain  testimony  of  ety- 
mology, that  in  the  very  earliest  ages  both  of  Greece  and  Rome,  the 
stranger  and  the  enemy  were  synonymous  terms  (ix^?°^i  hos(is.'\(n') 
*To  the  necessity  which  dawning  civilisation  soon  produced,  of  r^Aqo-i 
maintaining  a  friendly  intercourse  with  the  inhabitants  of  neigh-  L         J 

(h)  The  passage  is  cited  by  Savigny,  System  des  Romiscben  Reclit,  yol.  iii,  (note 
c),  p.  310. 

(i)  Varro,  De  Lingua  Latins,  1.  v.  s.  86,  p.  34  (Leipsie,  1S33). 

(S)  Sell,  pp.  23-74. 

Grotius,  De  J.  B.  et  P.  1.  ii.  c.  i.  s.  22,  p.  168. 

(l)  Cio.  De  Off.  1.  i. 

(m)  Ompteda,  Volkerrechls,  s.  34,  p,  146. 

(n)  Sell,  pp.  2-3,  and  notes. 
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bonring  states,  as  well  as  to  some  peculiarities  iit  tlie  condition  of  the 
founders  of  Eome,  we  owe  the  institution  of  the  Becitperalores,  and  the 
doctrine  of  the  Iiecuperatio.(^o'j 

For  in  order  to  satisfy  this  necessity,  treaties  were  entored  upon,  in 
which  the  administration  of  justice  to  the  individual  subjects  of  the  con- 
tracting parties  within  the  dominions  of  either  was  mutually  guaranteed. 
Therefore  Grotins  correctly  observes:  "  Tenetnr  (i.  e.  rex  aut  populus) 
etiam  dare  operam  ut  damna  resarciantur :  quod  officium  RoniEe  erat 
reeuperatOTwnti.  Gallus  .^lius  apud  Festum,  JSeciperatio  cum  inter  est 
popvhim  et  reges,  nationesque  ae  civitates  peregrinas,  lex  convenit,  quo- 
modo  per  reeiperatorem,  reddantur  res  reciperenturque,  resque  prtvaius 
inter  m  prosequantur." 

Sell,  to  whose  very  learned  work  I  have  already  referred,  cites  the 
passage  from  Festus,  hut  makes  no  mention  of  Grotius — at  least,  I  can 
find  none. 

The  Recuperatores(p)  were  judges  chosen  for  the  purpose  of  deciding 
questions  at  issue  between  the  native  and  the  alien  ally.  Such  a  treaty, 
indeed,  implied  that  the  parties  to  it  were  free  and  independent  States. 
For  as  soon  as  the  one  became  actually  subject  to  the  other,  the  existence 
of  such  a  treaty  was  useless,  as  the  conquered  might,  and  generally  was 
compelled  to,  adopt  the  laws  of  the  conqueror.  Equally  useless  would 
such  a  treaty  be  in  the  case  of  two  nations  subsisting  in  so  intimate  an 
union  as  to  be,  as  it  were,  citizens  of  one  state.  And  if  we  boar  in  mind 
that  in  either  of  these  contingencies  a  Hecuperatio  could  have  no  place, 
and  remember  how  rapidly  the  march  of  the  Eoman  empire  reduced 
foreign  countries  within  one  or  other  of  them,  wo  shall  not  be  surprised 
that  the  traces  of  the  proper  and  primary  application  of  this  peculiar 
branch  of  jurisprudence  became  fainter  as  we  advance  in  the  history  of 
Rome,  and  at  last  disappear  altogether  from  hex  records. (g) 

But  when  the  Secuperatio  was  no  longer  strictly  applicable,  accord- 
ing to  the  letter  of  its  original  institution,  because  the  subject,  namely, 
(wo  independent  States,  was  wanting,  the  principle  of  this  jurisprudence 
was  transferred  by  the  practical  wisdom  of  Eome,  to  the  arbitration  of 
disputes  arising  between  Romans  and  the  inhabitants  of  their  colonies, 
and  also  of  the  provinces  which  it  pleased  them  to  leave  with  the  appear- 
ances of  independent  States.  Livy  records  a  very  striking  instance  of 
its  application,  at  the  request  of  the  legate  from  Spain  to  the  Senate  of 
Eome, 

r*4QSn  "  Hispsnise  doicde  utriiisque  Icgati,  aliquot  populorum  in  sena- 
t-  -I  turn  introducti.  11,  de  magistratuum  Romanorura  avaritia  super- 
biSque  conquesti,  nisi  genibus  ab  senatu  petierunt,  ne  se  sooios  ftedius 
spoliari  vexari^ue,  quam  hostes,  patiantur.  Quum  et  aliaindigna  quero- 
rentur,  manifestum  autera  esset,  pecunias  captas,  L.  Canuleio  prsetori, 
qui  Hispaniam  sortitus  erat,  negotium  datum  est,  ut  in  singulos  a  quibns 
Hispani  pecunias  poterent,  quinos  recvperatores  ox  ordinc  senatorio  daret, 

(o)  Sell,  339. 

(p)  ''  0  E«m  pKEclaram  vobisqae  ab  hoc  retmendam  Eccuperatores,"  &c. — Cic. 
Oral,  pro  Ciecina,  SS.  32.  24-35. 
(S)  Sell,  339-40. 
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patrOBOsque  quoB  yell  t  m  3  p  t  t  t  m  f  t  Voeatis  iu  curiam 
legatis  rccitatam  est  tfi  It         j        [       n  minare   patronos; 

quatnor  nominavern  t    M    P  C  t      m    P    C  melium,  Cn.  T. 

Seipionem,  L.  ^mili  mLrPllmCSlp  m  Galium,  Cum. 
M.  Titinio  primum  {  p  seto  AMI  M  J  o  oonsulibus,  in 
oiteriore   Hiapania    ft  it  um    ru  t      Bis   ampliatus, 

tertio   abaolutus  est  Ad        up    afores  adducti  a 

oiterioribus  populis  P    P  Ph  1         b     It         b  s  M.  Matienus. 

Hie,  8p,  Postnmio,  Q  M  n    1  b      t  t     hicbiennio  prius, 

L.  Postumio,  M.  Pop  1  1  b       p  ft      GraTissimis  orimi- 

nibus  accusati  ambo  ampl  tq  q  m  d  d  d  fegro  caussa  esset, 
excusttti  exilii  eauaa  (  ) 

While  the  Recup      t  t  d  t    p    m  t         t  te,  it  presented  a 

perfect  picture  of  infe  nib      t        p  n  tb     1    ms  of  individuals 

the  subjects  of  differ  nt  St  t  lb  t  I  n  q  t  of  Private  Inter- 
national Law.  The  bettei  op  t  b  ,  tb  t  1 1  lok  no  cognizance 
directly  of  questions  of  Public  International  Law,  wbicb  belonged  to  the 
province  of  the  Feoiales. 

The  reader  is  referred  to  the  following  works  for  fuller  information  on 
this  sabject; 

1,  Alesandri  ab  Alcsandro  Gcnialos  Dies,  vol.  ii.  1.  v.  o.  3,  "  Qaonam 
modo  per  Feciales  inirentur  fcedera,  aiit  hella  indicerentur,  et  quib  ab 
exteris  servatum  est,"  ed.  Lugd.  Bat.  1673. 

2.  Sell,  Die  Beeuperatio  dec  Biimer,  cd  Braunschweig,  1837, (s) 
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SOURCES   OF  I NTEB NATIONAL   LAW. 

(^Extrar.t  from   Suarez  De  Lfgihii''  ei  Deo  Lcgislalorf  lib  ii    o   \\\z 

Havinb  distinguished  j  n  yenh  tn  from  jus  i  d'u  /  he  f  r  ceela  to 
eayof  tbeformer:  "Batiohujna  jurisest  quiah  minum  *^pn  is  r^ioj-i 
qaamvis  in  varies  populos  et  regna  livieum  "emper  habeat  ah  L  -I 
quam  unitatem,  non  solam  specificam  sed  etiam  quasi  politicam  et 
moralem,  quamindicatntturale  pi^ceptom  mutui  anions  et  miaerioorlia; 
quod  ad  omnes  extenditur  eliam  estraneos  et  cuju^cunque  nation  s 
Quapropter  licet  unaquneque  civitts  perfecta,  respublica  lut  egnura  sit 
iu  se  commnnitas  peifecta  et  suis  membns  constans  n  hilo  m  nus 
quEelibet  illarum  est  etiam  membrum  aliquo  modo  hujusuniveisi  jrout 

(r)  Lit.  x!ii.  2.    Sell  365  6 

(a)  "  Das  die  in  Privatsacheii  r   htenlen  Eecupecatores  jemale    n     ^enleno 
rein  offentliohen  Sache  entaoli  eden  hfttten  gle  chw  el  ob  d  e  betreffenlen  Staaten 
nnabhangig,  eineni  Biinde  angehong  o  let  einem  dntten  ontergeben  wacen  lfta»t 
Bic  durch  keine  Zeugn  sse  det  ilten  belegen    wohl  ahet  e  nd  dergle  cUen  aufz 
iinden,  aus  deren  das  Qegentheil  henorgeht.  — Sellj  5T.    See,  too,  84 
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h                p  t  t     JS"     I    m            IH        m      f  f       1          t 

b       ffit        f,lltmqui        d  limtjm         t 

tte          m  t             tl          Itnl                mj          1*^ 

tt            tdm  tb           !m                 tmH          ^,1 

ndgntlqj  l^gt        t       fSl       t          hg 

oomrn      cft           t  tt        Etqm       mg            ptb£<tp 

t       mtlm  t       nfE       t        tmdtq       Im 

dq       l>elj  pt          •>                  dmgtmtl 

(ff        fj        ih    T     t4  d    L        Ij  D       ;    b  p  ) 

Owttlgbm  p  t  U     \    IS 

d  t  [         tl         g         nm  I  tj] 

t  t      t    11     d    d  ff  mm  n  cat  I       t^       es 

qu  1  y    f  t  d     1       q        gl  1 1      1     d  mm  t  t  p 

lea  piiecea  entr  enx  et  pour  leuts  sujets,  oe  qui  renfcimi,  1  ubage  des 
ambaaaadea,  des  n^goolationa,  des  TraitiSs  de  Paix,  et  toutea  lea  maniferes 
dont  lea  priDces  et  leitrs  sujets  eatretiennent  lea  commerces,  et  les  autres 
litdsons  arec  leura  voisins.  Et  dans  lea  gaeires  meme  Jl  y  a  dea  lois 
qui  r^glent  les  maniSrea  de  dfelarer  la  guerre,  qui  moderent  les  actea 
d'hostilit^,  qui  maintiennent  I'uaage  des  mediations,  dea  trtves,  dea  sus- 
pensions d'armes,  des  compositions,  de  la  sflret^  des  Stages,  et  d'autres 
semblables. 

"Toutea  ces  choses  n'ont  pu  6tre  i&giAes  que  par  quelques  loix:  et 
eomme  les  nations  n'ont  aucnne  autorit6  pour  s'en  imposer  les  nnes  aux 
autres,  jl  y  a  deux  sortes  de  loix,  qui  leuv  servent  de  regies.  L'aae  dea 
lojx  Daturellea  de  I'hamanit^,  de  I'bospitalit^,  de  la  fidelite,  et  toutea 
celles  qui  dependent  de  cea  premieres,  et  qui  r^glent  les  manifires  dont 
les  peuples  de  difiSrontes  nations  doiveut  user  entr'eux  en  pais,  et  en 
guerre.  Et  I'autre  est  eelle  des  rSglemens  dont  les  nations  oonviennent 
par  des  Trait^s,  ou  par  des  usages,  qu'elles  ^tablissent  et  qu'elles  ob- 
r*4t)'i1  ^'''^'^''  r^oipro<iuement.  'Et  les  infraotiona  de  cea  loix,  de  cea 
I-  J  traitSs,  et  de  ces  usages  aont  reprimeea  par  dea  guerres  ouvertea, 
et  par  des  repr6sailles,  et  par  d'autres  voyes  proportionnees  aux  ruptures, 
et  aux  entreprises. 

<'0e  sent  ces  loix  communes  eatre  les  nations  qu'on  pent  appeller  ct 
que  nous  appellons  commungment  le  droit  des  gens;  quoique  ce  mot  soit 
pris  en  un  autre  sens  dans  le  droit  Komain,  oii  Ton  comprend  sous  le 
droit  doa  gens  les  eontrats  meme;  eommo  lea  ventes,  los  lounges,  la 
society,  lo  depot,  et  autres,  par  cette  raisoQ  qu'ila  sont  ou  u^age  ilans 
toutea  les  nations." 

{Extract  from  Merlin,  Bepertoire  de  Jurisprudence,  vol.  v.  p.  291.) 

"  Le  Aroit  j>rimiti/ des  gens  eat  aussi  ancien  que  los  tommes,  et  il  est  par 
essence  auasi  invariable  que  le  droit  naturel ;  les  devoirs  des  enfans  enrera 
leurs  p^res  et  ieurs  m^rea,  I'attachement  des  citojena  pour  leur  patrie, 
la  bonne  foi  dans  Ics  conventions,  n'ont  jamais  dfi  souffrir  aucun  cbange- 
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ment;  et  ces  devoirs,  s'ils  n'ont  pas  ^te  toujours  remplis,  ont  toujonrsiilfi 

"  Qaant  au  droit  des  gena  si-coniJaire,  il  s'eat  fnrmS,  comme  on  1'%  dfjh, 
dit,  pit  fuoet.^sioi!  de  temps  Aicsi,  les  devo  i^rcciproquesdes  citoyena 
out  eommeno^  loraque  ks  hommes  out  b  iti  dos  villes  poui  vivre  eu 
sooi^te,  lea  devoirs  del  sujets  envers  I  etat  ont  commence  lor&que  lea 
hommes  de  chtque  pija  qui  ue  compoaaient  entre  eux  q\i  una  mems 
famille  soumne  au  peul  goyernement  pitemel  ontetabh  audessus  deux 
une  puiBsanuG  publique  qu  ila  out  dSteK^o    i  un  ou  'l  plusicui?  d  eotre 

"L'amtitKn,  I'lnt^ict,  et  les  autiea  Eaji,ts  de  disooidc  outre  Ips  puis 
sinces  voisinea,  out  donn^  lieu  aus  gueriea  et  lus  servitudes  pei'*on 
nellea,  telles  Bint  Ic?  souioes  fiinestea  dune  paitie  de  ce  second  dioit 
dea  gens 

"Les  diff6rentcs  nations,  quoique  la  plupart  divi  fcs  d'mtf  lets,  sent 
convenues  entre  elles  taoitement  d  observer,  taot  eo  paix  qu  en  guerre, 
eertainea  regies  de  bienseanoe,  d'humanit^  et  de  justae,  comme  de  ne 
point  attenter  i  K  peraonne  des  ambassadeurs  ou  autrea  personnes  en- 
vojeea  pour  fiire  des  propositions  de  paix  ou  de  trfeve,  de  ne  point 
empoisonner  les  Fontaines,  de  lespecter  lea  temples,  d  i^pargner  les 
femmea,  les  vieillards,  et  les  enfans,  cea  usages  et  plusieurs  luhes 
semblables,  qui  pir  sucoessnn  dea  temps  tnt  acquis  foice  de  lii  ont 
fcrmt  ce  qu  on  oppilk  le  (?!  tl  dt/,  gms  mi,  le  droit  ummuii   aus  dners 


[Enract  from  YattH  Pr4Uin  t 

6) 

11  f    t  1         ppl  q                    t        1       ^gl 

d    droit  naturel,  ponr 

d               q    11            t  1           H  g  t           t  q    1 

nt  leurs  droits;  par 

ini^      \.l    d     td    g  IS        t                  m     t 

t  e  chose  que  le  droit 

d    I         t         piliq  i               i            M           m 

m     i'appiication  d'une 

6gl         I     t    t     J     te    t  ra           bl           11 

{ue  le  droit  L        J 

n       *                  bl              J  t    1        f    t  p 

dg            il  6       mttpttl                q 

1    droit  nat      1       x 

jtp^               tq      I              tq'bbtt 

les  nations          p 

t     1            U             6te        1          6Ut      t            J 

t  bien  diffe      t  d    n 

d  vid    h               1              Ite  t             t    d     1 

aturelles  m           1 

bl      t           t  d      d     t    b        dift^      t           b 

p  de  cas;  I         m 

^gl    gS  f    1       pilq  6        d           J  L         p 

t  op6rer  des  d 

mbl  bl      q      d  1        j  t    d  ff       t 

gle  partioul  ^      t 

J     t    p                   J  t       i5ta  t  p      t    PI  1      b!    Jl 

oond  sujet  d    t     t 

t           11     t  d        b       d             1       1  sq 

1    la  lol  nat      11    n 

d     d   p     t  d   tat  il    tat      mm     11    I     d      t  1 

particulier  it  particu- 

1          Ilf    t                  f                  ppb    t 

odfe  aux  sujets;  et 

t  1     t  d     1   ppl  i                                   J     t 

fondle  SUT  ia  droite 

ai        q     f  t  d    d     t  1     g                           p    t 

hSre." 
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(Exit  I  t  f,  m  the  ^j>erch  of  Loid  GrenuUe  pon  ih  Vjficn  foi  an 
Addiefs  to  the  Gruv.ii,  a;pp)ovvng  tf  the  Conimtion  iiitli  Sus  la  in 
1801,  as  to  the  Effwt  of  ernhodt/mg  a  Principlt,  of  General  Law  in,  a 
Treaty  ) 

'  But,  amnng  the  numerous  sDsfances  in  which  lueh  a  reyiGal  of  the 
present  Ticaty  appcirs  to  he  esaentidl  to  th  public  interests  there  is 
none  of  such  estensive  importan(,e  as  thit  to  which  I  must  next  intieat 
.he  particular  attention  ot  the  House 

"  On  comparing  together  the  diffeient  sections  of  the  third  article  of 
ihis  convention  one  greit  distinction  hetween  them  cannot  fill  to  he  re 
marked,  even  by  the  most  superficial  observer  The  two  fi  st  sections 
and  the  fifth  those  which  relate  to  the  coasting  and  colonial  tude  and 
,0  the  proeeedingB  of  our  maritime  tribunals  are  m  their  frame  and  ope 
m  manifestly  pro  pi,Pti\e  Thty  provile  only  for  tho  futire  airanf,e 
it  ot  the  objtcts  which  they  embrace,  anl  they  \r  fesi  ti  cxti,ni  no 
urther  than  to  the  reciptoctl  conduct  of  Greit  Britain  and  Eusi^n 
iowaids  each  other 

"  The  third  and  fourth  sections,  on  the  contrary,  those  which  tieat  of 
contraband  of  war  and  of  blockaded  ports,  do  each  of  them  expressly  con- 
cot  the  concession  of  any  special  privilege  henceforth  to  be  enjoyed 
by  the  eontracling  parties  only,  but  the  recognition  of  a  universal  and 
pre-existing  right,  which,  an  such,  cannot  justly  be  refused  to  any  othor 
'n dependent  State. 

"This  third  section,  which  rclatoa  to  contraband  of  war,  is  in  all  its 

...Q.^,  parts  strictly  declaratory.     It  is  introduced  by  a  sepaiate  pre 

-I  amble,  'announcing  that  its  object  is  to  prevent  'all  ambiguity 

or  misunderstanding  as  to  what  ought  to  he  considered  as  cnntiaband  of 

"  Conformably  with  this  intention,  the  contracting  paities  declare  in 
,he  body  of  the  clause,  what  are  the  only  commodities  whith  they  'nr 
hnoviledgeas  such.'  And  this  declaration  is  followed  by  a  special  lescrvc, 
hat  it  '  shall  not  prejudice  their  particular  '  Treaties  with  other  powers.' 
!'  If  the  parties  had  intended  to  treat  of  this  question  only  as  it  related 
their  own  conduct  towards  each  other,  and  to  leave  it  in  that  respect 
the  same  footing  on  which  it  stood  before  the  format  n  f  th  h  t  le 
league  of  1800,  all  mention  of  contraband  in  this  part  of  th  p  nt  n 
mention  would  evidently  have  been  superfluous,  nothing  m  Id  n 

;hat  case  be  necessary  than  simply  to  renew  the  form  t  I  wh  h 
had  specified  what  articles  of  commerce  the  subjects  of  th  p  t 
powers  might  carry  to  the  enemies  of  each  other;  and  w  i  d  th 
renewal  expressly  stipulated  in  another  article  of  this  same  convention, 
must,  in  common  justice  to  its  authors,  consider  this  third  section  as 
.ntroduced  for  some  distinct  and  separate  purpose.  It  must,  therefore, 
unquestionably  he  understood  in  that  larger  sense  which  is  announced  in 
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,  aii(3  wtieh  is  expressed  in  the  words  of  tbe  declaration 
which  it  oontaina.  It  must  be  taken  aa  iajing  down  a  general  rule  for 
all  our  future  diseussiona  with  any  power  whalever,  oa  the  suhjeet  of 
military  or  naval  stores,  and  as  establishing  a  principle  of  law  which  is 
to  decide  universally  on  the  just  interpretation  of  this  technical  term  of 
contraband  of  war. 

"Nor  indeed,  does  it  1       pi      ly    pp       f        th  1  th        t 

does  from  the  preamble,       It  tlbdyfh  htt 

meant  to  bear  the  gener  li        ph  whhlh        h 

stated.     The  reservation  wl     h      th  d     f  [        1  t      t  th 

other  powers,  is  manifestly  t     twth      yth     m.       Imti 

struotion. 

"For  if  the  article  h  d       lly 
renew  or  to  prolong  our  f    m 
what  imaginable  purpose         b 
Was  it  necessary  to  dee!       th  t 
to  Denmark  and  to  Swed         h      d 
powers?     How  should  it  p      bly  1: 
treaties  with  Portugal  o    w  th  Am 
those  engagements  which  h   1  1     g 
carried  in  Russian  or  D       ^i    '  I 
widely  different  under  tt 
belongs  to  this  stipulat 
necessary,  when  we  undo  t    k  t    1  j 
ing  alike  to  our  transact        w  th 
nising  a  claim  of  *pre-ex   t    g     f 
interpretation  of  the  law    f      t 

extreme  importance  esp       ly  t  th    m        f  bl     j      t 

which  our  subsisting  tre  t      h  d     t  bl   h  1  w  th  th     p 

"  And  that  which  was  before  in      g  11  Id  th      f 

under  such  circum stances,  become  w  d 

commendable  forethought, 

"  On  the  whole,  therefore,  lib  w 

be  well  warranted  in  construing  t  d 

principle,  and  applicable  to  ever  wh  b  w 

defined  by  special  treaty.     Nor  cm  y 

now  stands,  contend  in  future  w       w   h  w  m     h 

less  with  any  hope  of  success,  ag  p  d 

StructiTe  it  must  be  of  all  our  d  L  w 

resist  it,  when  we  are  reminded,  that  in  a  succeeding  article  of  this  very 
convention  we  have  bound  ourselves  by  the  moat  distinct  engagement,  to 
regard  all  its  principles  and  slipalatioas  as  permanent,  and  to  observe 
them  as  our  constant  rule  in  matters  of  commerce  and  navigation ;  ex- 
pressions exactly  corresponding  with  those  by  which  the  parties  to  the 
two  neutral  leagues  asserted  both  the  permanence  and  the  universality  of 
the  principles  which  were  first  asserted  by  those  confederacies,  and  which 
the  present  oonvention  so  frequently  recognises  and  adopts. 

"It  is,  therefore,  highly  necessary  that  your  lordships  should  care- 
fully examine  what  is  tiiis  general  interpretation  which  the  contracting 
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parties  liave  thus  solemoly  declared ;  what  sense  it  is  tliat  tliey  have 
thus  permanently  affised  to  a  term  so  frequently  recurring  iu  tie  prac- 
tice and  law  of  every  civilised  nation,  and  so  intimately  eonueeted  with 
the  exercise  of  our  naval  rights  as  thai  of  contraband  of  war." 
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(See  ReUclie  Forcie,  Index  Expllcatif,  De  Martens  el  De  Ovssy, 
Recvicil  de  TraiUs,  &c.,  t.  i.  p.  42.) 

Austria  and  Spain,  1725. 
"■         and  France,  1841. 
"         and  Eussia,  1785. 
r*lQQl  *Columbia  and  the  North  American  United  States,  1724. 
L  ^^-^i  Denmark  the  Two  Sicilies,  1748. 
"         acd  Spain,  1741. 
"         and  France,  1663  and  1742. 
«         and  Great  BritaiQ,  1669. 
«         and  Holland,  1701. 
It         and  the  Ottoman  Porte,  1766. 
"         and  Prussia,  1818. 
"         and  Kussia,  1780,  1782. 
"         and  Sweden,  1645. 
"         and  Tunis,  1751. 
Two  Sicilies  aud  Holland,  1753. 
"  and  Russia,  1787. 

"  and  Sweden,  1742. 

Spain  and  Great  Britain,  1665, 1667,  and  1670. 
"    and  Holland,  1648, 1650,  1714. 
"     and  Morocco,  1789  and  1799. 
"     and  the  Ottoman  Porte,  1782  and  1827. 
"     and  Portugal,  1715. 
'<     and  Tripoli,  1784. 
"     and  Tunis,  1791. 
"     and  Hanseatic  Towns,  1648. 
United  States  of  North  America  and  Central  Atnorioa,  1825. 

"  "  and  Great  Britain,  1794  and  1806. 

"  «  and  Holland,  1782. 

"  "  and  Morocco,  1788. 

"  "  and  Prussia,  1785,  1799,  and  1828. 

«  "  and  Sweden,  1783  and  1816. 

"  "  and  Tripoli,  1796  and  1805. 

"  "  and  Tunis,  1797. 
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France  and  Spain,  1768  and  1786. 

"      and  The  United  SUtes,  1606  and  1800. 

«      and  Great  Britain,  1606,  1686,  171S,  1786,  and  1826. 

"      and  Morocco,  1767,  1824,  and  1825. 

"      and  Holland,  1662, 1678,  1697,  1713, 1789,  1829,  and  1840. 

"      and  the  Ottoman  Porte,  1535, 1569, 1581, 1604, 1673,  and  1740. 

"      and  Portugal,  1835. 

"      and  Euada,  1787. 

"      and  Sardinia,  1838  and  1843. 

«      and  Sweden,  1829. 
Great  Britain  and  Bnssia,  1843. 
Morocco  and  Holland,  3.663  and  1752. 
Holland  and  Sweden,  1679. 

"       and  Tunis,  1662  and  1713. 


*APPENDIX  V.    Page  87.  [*500] 

BECOGNrrrON  OE  EUSOPBAN  INTES  nation AJ.  XiAVf  EY  TtlKKEY. 

[Extract  from  «  The  Morning  Chronicle,"  April  20cA,  1854.) 

The  Jimimal  de  Consi<mtinople,  of  the  5th,  publishes  two  interesting 
documents.  The  first  ia  a  reply  from  Eissohid  Pacha,  dated  iho  1st,  to  a 
note  of  M.  MeCaxa,  the  Greek  Ambassador.     It  is  as  follows  : 

"  I  have  read  the  note  of  the  26tl),  ult,  ia  which  you  communicated  to 
me  your  intention  to  quit  tliia  city.  Aa  tte  Government  of  the  Sah- 
lime  Porte  has  not  obtained  from  that  of  Greece  a  sufficient  satisfaction 
for  its  just  claims,  and  as  the  chargi  d'affaires  of  the  Porto  must  have 
quitted  Athens  according  to  his  iustructions,  it  is  natural  that  you  should 
quit  this  capital.  I  send  your  passports,  therefore,  as  you  request.  As 
from  this  day  the  diplomatic  and  commercial  relations  between  the  two 
Governments  have  ceased,  it  has  been  decided  that  the  persons  connected 
with  the  Greet  Embassy  residing  here,  and  also  the  Greek  Consuls  in 
the  different  provinces  of  the  empire,  shall  immediately  return  to  their 
own  country.  The  merchants  and  other  suhjeota  of  the  Greek  Govern- 
ment established  in  Turkey  are  also  to  leave  Constantinople ;  but  in 
order  that  their  interests  may  not  suffer,  a  delay  of  fifteen  days  from  the 
present  day  is  accorded  to  them.  Aa  to  those  who  reaide  in  the  provinces 
of  the  empire,  the  delay  of  fifteen  days  will  reckon  from  the  day  on  which 
they  receive  notice  to  leave.  It  results  from  positive  proofs  that  it  is 
not  in  consequence  of  negligence,  but  through  the  toleration  of  the  Greek 
Government,  that  the  Turkish  provinces  bordering  on  Greece  have  been 
invaded.  Although  the  Imperial  Government  has  incontestably  the 
right  to  atop  and  confiscate  all  the  Greek  vessels  in  its  ports,  as  a  guar- 
antee for  the  repayment  of  the  espouse  to  which  it  has  been  put,  his 
Imperial  Majesty  the  Sultan,  my  august  aovorcign,  does  not  think  it  will 
be  consistent  with  his  feelings  of  justice  and  moderation  to  make  the 


>v  Google 


360  FHIILIMORE      ON     INTERNATIONAL     LAW, 

owners  of  these  vesaela  suffer  for  a  question  ■which  regards  the  Greek 
Government.  When  the  latter  shall  have  returned  to  more  jiist  senti- 
ments, and  have  taken  into  consideration  international  riffhts  and  the 
law  of  nations,  the  claims  for  these  ey^enses  leill  he  examined.  All 
Greek  vessels  therefore  may,  without  hindrance,  leave  for  Greece,  within 
the  delay  speoifled.  Orders  have  heen  given  to  all  functionaries  to  facili- 
f^-r,  I  -.  tate  the  departure  of  those  *Greek  suhjecta  who  are  poor  and  des- 
L  J  titute,  and  as  much  as  possible  to  oxerciso  indulgence  towards 
those  who  are  siok  and  infirm.  I  think  it  my  duty  to  repeat  once  more, 
that  it  is  the  Greek  Government  alone  which  has  given  rise  to  this  deci- 
sion, and  that  the  entire  responsibility  of  it  must  fall  upon  Greece.  In 
makiog  this  communication  by  order  of  Hia  Majesty  the  Sultan,  I  take 
the  opportunity  of  renewing  to  you  the  assurance  of  my  distinguished 
consideration. 

"  Resciiid." 


APPENDIX  VI.    Page  lOS. 

CATALOGUE  OP  PEINOIPAL  TREATIES  AMD  MANIFESTOS  BETWEEN  CnRIB- 
TLAM  POWEas  AND  MOROCCO,  TRIPOLI,  TUNIS  (Regences  Barharesqnes). 

Since  1830,  Algiers  has  become  a  French  colony,  and  Consuls  of  foreign 
nations  arc  resident  there.  The  principal  Treaties  before  this  epoch  range 
themselves  between  1760  and  1830. 

Morocco. 

Great  Britain  and  Morocco,  28th  July,  1760.     24th  May,  1783. 

Treaty  between  Holland  and  Morocco,  concerns  all  Christian  nations, 
especially  England  and  Spain,  15th  May,  1786.  8th  April,  1791.  14th 
June,  1801.     Explained  and  renewed  by,  19th  January,  1824. 

France  and  Morocco,  28th  May,  1767.  Additional  articles  by  Treaty 
of,  27th  May,  1824.     16th  September,  183S.     10th  September,  1844. 

Denmark  and  Morocco,  25th  July,  1767. 

Holland  and  Morocco,  29th  Jane,  1777.  15th  May,  1786  {vide  stipra). 
2nd  December,  1791. 

Tuscany  and  Morocco,  6th  February,  1778. 

North  American  United  States  and  Morocco,  Ist  January,  1787.     16th 


Spain  and  Morocco,  20th  October,  1789.     1st  March,  1799.     6th  May, 


Tripoli  with  Great Bntain,  SSod  July,  1762.  10th  May,  1812.  17th 
April,  1816.  29th  April,  1816,  as  to  the  Ionian  Islands.  8th  March, 
1818,  declaration  of  the  Bey. 
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^Tripoli  with  France,  12tli  Deoember,  1774.  29th  June,  1793.  j-.-.^t 
I9th  June,  1801.     11th  August,  1830.  L  '^^  J 

Tripoli  with  Spain,  10th  September,  1734. 

"       with  North  Amerioan  United  States,  4th  November,  179S, 

"       with  Portagal,  14th  May,  1799. 

"      with  Sweden,  2nd  October,  1802. 

"       with  Prussia,  Firman  of  the  Ottoman  Porte,  September,  1803. 

"      with  Kingdom  of  Two  Sicilies,  29th  April,  1816. 

"       with  Sardinia,  29th  April,  1816. 

Tunis. 

Tunis  with  Great  Britain,  22nd  June,  1762.  2nd  May,  1812.  16th 
October,  1818,  as  to  the  Ionian  Islftuda.  17th  April,  1816,  Deelaratiou 
of  the  Bey.  19th  Oetobor,  1816,  the  same.  28th  May,  1822,  as  to  the 
right  of  a  certain  tax  on  imported  rice.  1st  Jannary,  1824,  Declaration 
of  Bey.  7th  January,  1824,  same.  9th  September,  1825.  13th  April, 
1824,  Declaration  of  Bey. 

Tunis  with  Eranoe,  21at  May,  1765.  13th  September,  1770.  3rd 
June,  1774.  25th  May,  1795.  23rd  September,  1802.  15th  No- 
vember, 1824.  9th  August,  1830.  24tli  October,  1832,  as  to  Coral 
Fishery. 

Tunis  with  Spaio,  19th  July,  1791. 

"    with  North  American  United  States,  August,  1797.      21th 

Febrtiary,  1824,  modifying,  1797. 
"     with  Sweden,  1764,  renewing  Treaty  of  1736. 
«     with  Prussia,  Firman  of  the  Ottoman  Porte,  1803. 
"     with  Kingdom  of  Two  Sicilies,  17th  April,  1816. 
"     with  Sardinia,  17th  April,  1816.     22nd  February,  1832, 
"     with  Belgium,  14th  October,  1839. 


APPENDIX  VII.     Page  263. 

I'ltESCRIPTION. 

(£^ft-«c!  from  the  Commmlaries  of  Donellus,      (lib.  iv.  e.  iv.  p.  334.) 
De  usucofionibm  longi  tempo-ru  pnxscnjttionibm,  &e.) 

"  PosTRBMo  etiam  privata  traditione  res  allense  invitis  dominis  ad  nos 
trauseunt  jure  civili,  si  usus  et  justa  posseasio  diuturnior  accesserit.  Sic 
enim  res  qusernntar  jure  eivilj  per  usum  ot  possossionem.  Hano  acqui- 
sitionem  nunc  referimus  *inter  eos  modos  qnibus  invito  dominio  rs-jjo-. 
acquisitio  contingit :  et  reot6.  Nam  et  res  ita  habet,  ut  quamvis  '-  J 
dominns,  nolit  rem  suam  uaucapi  ab  eo,  qui  eam  bona  fide  possidct,  tamea 
per  atatutum  tempus  posseasa,  posaessori  acquiratur,  ut  postea  dicetur. 
Juris  quidem  interpretalaone  uaucapio  alienationia  species  babetur  j  quasi 
existimetur  alienare,  qui  patitur  usueapi  (I.  alienationis.     D.  de  verb. 

Sbptembee,  1854. — 24 
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stgnificat.').  Qua  ratioiie  et  inter  genera  alienationis  usucapio  i 
Bolet  in  ratione  dominii  amiUendi,  de  qno  sou  loco,  scd  ductum  lioc  eat 
ex  eo,  quod  videtiir,  et  quod  ut  plarimiim  aeoidit :  quando  quidem  ex- 
iatimalur  nnuaquisque  scire  res  suaa,  et  a  quo  possideantur,  et  cam  seiet, 
posse  jnterrumpere  usueapionem  rem  suam  repetendo.  Verum  hoc  non 
semper  ita  fit.  Quid  enim,  si  heres  ignoret  rea  aliquas  hereditai-ias,  quse 
ab  alio  possidentur  ?  Quid  si  siaat  dominua  rem  suam  ab  aliquo  possi- 
deri,  sed  non  audeat  cum  eo  eontenclere  judicio,  quia  ejus  potentiam 
metuat  ?  Qaid,  si  ideo  non  interpellet  possessorem,  quia  in  jure  errana 
pKtet  nihilomiuus  aibi  jua  suum  semper  saJvum  manere?  In  quibus 
otnuibuB  nemo  dicet,  si  res  usuoapitur  aliter  quEtm  invito  domino,  possea- 
Bori  ftcquiri.  Conatat  tamen  aequiri.  Hoc  ergo  aentio,  etai  ita  rea  pos- 
sideatur  invito  domino,  tamen  ai  possideatur  per  legitiinum  tempua,  im- 
plei'i  usueapionem  proiude  et  aoquisitioucm  invito  domino  :  quM  ideo  ad 
bunc  locum  pettinet."(() 


APPENDIX  VIII.     Page  397. 

KI0HT   OP  JURISDICTION  OVER   PEESONS   AND   THINGS. 

"  16  &  17  Yid,.  c.  107. — An  Act  to  amend  and  consolidate  the  Laws 
relating  to  the  Ousiotns  of  the  United  Kingdom  and  of  &ie  Isle  of  Man, 
and  certain  Laws  relating  to  Trade  <md  Navigation  and  the  British 
Possessions.  [20th  August,  1853.] 

"  Seo.  150. — The  following  good  sraay,  by  Proclamation  or  Order  in 
Council,  be  prohibited  either  to  be  exported  or  carried  coastwise ; — arms, 
ammunition,  and  gunpowder,  military  and  naval  stores,  and  any  articles 
which  her  Majesty  shall  judge  capable  of  being  converted  into  or  made 
useful  in  increasing  the  quantity  of  military  or  naval  stores,  provisions, 
cr  any  sort  of  victual  which,  may  be  used  as  food  by  man,  and  if  any 
r  ^mn  *g''ods  ao  prohibited  shall  be  exported  from  the  UDited  King- 
L  J  dom,  or  carried  coastwise  or  bo  water-borne  to  be  so  exported  or 
carried,  they  shall  be  forfeited." 

In  accordance  with  the  provisions  of  this  Statute,  soon  after  the  break- 
ing out  of  the  present  war  with  Russia  (Saturday,  February  13,  1854J, 
the  Queen  issued  the  following  Proclamation ; — 

■■BY  THE  QUEEN— A  PROCLAMATION. 
'■ViOToaiA  R. 
"Whereas,  by  the  Customs  Consolidation  Act,  185.S,  certain  goods 
may  be  prohibited  either  to  be  exported  or  carried  coastwise  j  and  whereas 
We,  by  and  with  the  advice  of  our  Privy  Council,  deem  it  expedient  and 
necessary  to  prohibit  the  goods  hereinafter-mentioned  either  to  be  ex- 
ported or  carried  coastwise ;  We,  by  and  with  the  advice  aforesaid,  do 

(()  Hugonis  Doaelli  Comment,  da  Jute  Oivili  (Franco.  1583),  lib.  iv.  c.  iv.  p.  334. 
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hereby  order  and  direct  ttat,  from  and  after  tlie  date  hereof,  all  Ahms, 
Ammunition,  and  GtUNPOWDEK,  Militaey  and  Haval  Stohes,  and 
the  following  articles — being  articles  wtioli  we  haya  judged  capable  of 
being  converted  into,  or  made  useful  in  increasing  the  quantity  of  mili- 
tary or  naval  stores — that  is  to  say,  marine  engines,  screw  propellers, 
paddle  wheels,  cylinders,  cranks,  shafts,  boilers,  tubes  for  boilers,  boiler 
plates,  fire  bars,  and  every  article  or  any  other  component  part  of  an 
engine  or  boiler,  or  any  article  whatsoever  whioli  is,  or  can,  or  may  be- 
oome  applicable  for  the  manafaoturo  of  marine  machinery,  shall  be  and 
the  same  are  hereby  prohibited  either  to  be  exported  from  the  United 
Kingdom  or  carried  coastwise. 

"  G-lvea  at  our  Court  at  Buckingham  Palace,  this  eighteenth  day  of 
February,  in  the  year  of  our  Lord  One  thousand  eight  hundred 
and  fifty-four,  and  in  the  seventeenth  year  of  Our  Eeign. 

"  GOD  SAVE  THE  QUEEN." 


The  Foreign  Enlistment  Act  (59  Geo.  III.  cap.  69)  referred  to  in  the 
tost  is  as  follows  : — (m) 

An  Act  to  prevent  Hie  IMl-lsting  or  Engagement  of  his  Majesty's  Subjeets 
to  serve  in  Foreign  Service,  and  the  fitting  out  or  egvdpping,  in  his 
Majesty's  Dominions,  Vessels  for  Warlike  Fitrposes,  teithont  kig  Ma- 
jetty's  License.  [8rd  July,  1819.] 
Wheueas  the  enlistment  or  engigemt,nt  of  His  Majesty's  aubjeots  to 
serve  in  war  in  foreign  service,  witbout  His  Majesty  s  lioense,  r»en=-i 
*and  the  fitting  out  and  equipping  and  aiming  of  vessels  by  His  L  J 
Majesty's  subjects,  without  His  Majesty's  license,  for  warlike  operitions 
in  or  against  the  dominions  or  territories  of  iny  foreign  prince,  state, 
potentate,  or  pereons  exercising  or  a'isuming  to  exeruae  the  jowers  of 
government  in  or  over  any  foreign  country,  colony,  province,  oi  part  of 
any  province,  or  against  the  ships  goods,  or  merchandize  of  any  foreign 
prince,  state,  potentate,  or  person"  as  aioresaid,  or  then  subjects,  may 
be  prejudicial  to  and  tend  to  endanger  the  peace  and  welfare  of  this 
kingdom :  And  whereas  the  laws  in  force  are  not  siif&ciently  effectual  for 
preventing  the  same  :  Be  it  therefore  enacted  by  the  king's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  that  from  and  after  the  passing  of  this 
Act,  an  Act  passed  in  the  ninth  year  of  the  reign  of  his  late  Majesty 
king  George  the  Second,  intituled  "  An  Act  to  prevent  the  listing  His 
Majesty's  Subjects  tn  serve  as  Soldiers  without  His  Majesty's  License  :" 
and  also  an  Act  passed  in  the  twenty-ninth  year  of  Ihe  reign  of  his  said 
late  Majesty,  king  George  the  Second,  intituled  "  An  Act  to  prevent 
His  Majesty's  Subjeots  from  serving  as  Officers  under  the  French  King; 
and  for  better  enforcing  an  Act  passed  in  the  Ninth  Year  of  His  pre- 
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sent  Majesty's  Eeigu,  to  proYsnt  tlie  enlisting  His  Majesty's  Subjects  to 
serve  as  Soldiers  witliout  His  Majesty's  Liccase ;  and  for  obliging  sxich 
of  lis  Majesty's  Subjects  as  shall  accept  ConiiHissions  in  the  Saotnii  Bri- 
gade in  the  service  of  the  States  General  of  the  United  Provinces,  to 
take  the  Oaths  of  Allegiance  and  Abjuration ;"  and  also  an  Act  passed 
in  Ireland  in  the  eleventh  year  of  the  reign  of  his  said  late  Majesty  king 
George  the  Second,  intituled  "  An  Act  for  the  more  effectual  prevent- 
ing the  enlisting  of  His  Majesty's  Subjects  to  serve  as  Soldiers  in 
Foreign  Service  without  his  Majesty's  License  ;"  and  also  an  Act  passed 
in  Ireland  in  the  nineteenth  year  of  the  reign  of  his  said  late  Majesty 
Hug  George  the  Second,  intituled  "An  Act  for  the  more  effectual  pre- 
venting His  Majesty's  Subjects  from  entering  into  Foreign  Service,  and 
for  publishing  an  Act  of  the  Seventh  year  of  King  WilHatn  the  Third, 
intituled  '  An  Act  to  prevent  Eoreif,n  Education/"  and  all  and  every 
the  clauses  and  provisions  in  the  said  several  acta  contained,  shall  be 
and  the  same  are  hereby  repealed. 

II.  And  be  it  further  declared  and  enacteJ,  That  if  any  natural-born 
subject  of  His  Majesty,  his  heirs  and  successors,  without  the  leave  or 
license  of  His  Majesty,  his  heirs  or  sucocssoi?,  foi  that  purpose  first  had 
and  obtained,  under  the  sign  manual  of  His  Majesty,  his  heirs  or  suc- 
cessors, or  signified  by  Order  in  Cfunuil,  or  by  proclamation  of  His 
Majesty,  his  heirs  or  successors,  shall  take  or  accept,  or  shall  agree  to 
take  or  accept,  any  military  commission,  or  shall  otherwise  enter  into  tlie 
military  service  as  a  commissioned  or  non-commissioned  ofScer,  or  shall 
Pj,,„„-.  enlist  or  enter  himself  to  *enlist,  or  shall  agree  to  enlist  or  to 
L  '^"''-1      t     hm    If  t  Id  tob     mily  d        h  11 

ywllt  mityit  th  ff 

d  dfyfgp  ttittt  lyi 

p    t     f      yp  p    pi  t      yp  I 

mgto  thpw        fg  mt 

yfg  tylyp  ptfyp  ppl 

th      as  m  Id  y    th      m  1 1  y      i      tj  f 

y  lb  bj    t     f  h  ]    ty    h  U  w  th     t        hi 

I  f  1  pt  g  t  k  pt      y         m 

w         t  pp      tm     t  ffi  h  11     1   t  t     1  m    If 

h  U    "r     to      1   t  t     h  m    If  t  -ul 

t     b     mpl  yl  ggd  hU  dblyhp 

If  dbdyhp  Insdfitelt 

or  equipped  or  intended  to  be  used  fur  any  warlike  purpose,  in  the  service 
of  or  for  or  under  or  in  aid  of  any  foreign  power,  prince,  state,  potentate, 
colony,  province,  or  part  of  any  province  or  people,  or  of  any  person  or 
persons  exercising  or  assuming  to  exercise  the  powers  of  government  in 
or  over  any  foreign  country,  colony,  province,  or  part  of  any  province  or 
people ;  or  if  any  natural-born  subject  of  His  Majesty  shall,  without 
such  leave  and  license  as  aforesaid,  engage,  contract,  or  agree  to  go,  or 
shall  go  to  any  foreign  state,  country,  colony,  province,  or  part  of  any 
province,  or  to  any  place  beyond  the  seas,  with  an  intent  or  in  order  to 
enlist  or  enter  himself  to  serve,  or  with  intent  to  serve  in  any  warlike 
or  military  operation  whatever,  whether  by  land  or  by  sea,  in  the  serrioe 
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of  or  fov  or  under  or  in  aid  of  any  foreign  priaoe,  state,  potenlate, 
colony,  province,  or  part  of  any  province  or  people,  or  in  the  service  of 
or  for  or  under  or  in  aid  of  aBj  person  or  persons  exercising  or  assuming 
to  exercise  the  powers  of  govei-nmeDt  in  or  over  any  foreign  country, 
colony,  province,  or  any  part  of  any  province  or  people,  either  as  an  officer 
or  a  soldier  or  in  any  other  military  capacity,  or  as  an  officer,  or  sailor, 
or  marine,  in  any  such  ship  or  vessel  aa  aforesaid,  although  no  enlisting 
money  or  pay  or  reward  shall  have  heen  or  shall  he  in  any  or  either  of 
the  cases  aforesaid  actually  paid  to  or  received  hy  him,  or  by  any  person 
to  or  for  his  use  or  benefit;  or  if  any  person  whatever  within  the  United 
Kingdom  of  Uroat  Britain  and  Ireland,  or  in  any  part  of  His  Majesty's 
dominions  elsewhere,  or  iu  any  country,  colony,  settlement,  island,  or  place 
belonging  to  or  subject  to  His  Majesty,  shall  hire,  retain,  engiige,  or  pro- 
cure, or  shall  attempt  or  endeavour  to  hire,  retain,  engage,  or  procure,  any 
person  or  persons  whatever  to  enlist,  or  to  enter  or  engage  to  enlist,  or 
to  serve  or  to  he  employed  in  any  such  service  or  employment  as  afore- 
said, as  an  officer,  soldier,  sailor,  or  marine,  either  in  laad  or  sea  service, 
for  or  under  or  in  aid  of  any  foreign  prince,  stale,  potentate,  colony,  pro- 
vioce,  or  part  of  any  province  or  people,  or  for  or  under  or  in  aid  of  any 
person  or  persons  exercising  or  assuming  to  exercise  *any  powers  i-scq'ti 
of  government  as  aforesaid,  or  to  go  or  to  agree  to  go  or  embark  <-  J 
from  any  part  of  His  Majesty's  dominions,  for  the  purpose  or  with 
intent  to  be  enlisted,  entered,  engaged  or  employed  as  aforesaid,  whether 
any  enlisting  money,  pay,  or  reward  shall  have  been  or  shall  be  actually 
^ven  or  received,  or  not;  in  any  or  either  of  such  cases  every  person  so 
offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  being  con- 
victed thereof,  upon  any  information  or  indictment,  shall  be  pauishable 
by  fine  and  imprisonment,  or  either  of  them,  at  the  discretion  of  the 
Court  before  ■which  such  offender  shall  be  convicted. 

III.  Provided  always  and  be  it  enacted.  That  nothing  in  this  Act  con- 
twned  shall  extend  or  be  construed  to  extend  to  render  any  person  or  per- 
sons liable  to  any  punishment  or  penalty  under  this  Act  who  at  any  time 
before  the  first  day  of  August  One  thousand  eight  hundred  and  nineteen, 
within  any  part  of  United  Kingdom  or  of  the  Islands  of  Jersey,  Guern- 
sey, Aldemey,  or  Sai-lt,  or  at  any  time  before  the  first  day  of  November 
One  thousand  eight  hundred  and  nineteen  in  any  part  or  place  out  of 
the  United  Kingdom  or  of  the  said  Islands,  ehal!  have  talien  or  accepted, 
or  agree  to  take  or  accept,  any  military  commission,  or  shall  have  other- 
wise enlisted  into  any  military  service  as  a  commissioned  or  non-commis- 
sioned officer,  or  shall  have  enlisted,  or  entered  himself  to  enlist,  or 
shall  have  agreed  to  enlist  or  to  enter  himself  to  serve  as  a  soldier,  or  shall 
have  served,  or  having  so  served  shall,  after  the  said  first  day  of  August 
One  thousand  eight  hundred  and  nineteen,  continue  to  serve  in  any  war- 
like or  military  operation,  either  as  an  of&cer  or  soldier  or  in  any  other 
military  capacity,  or  shall  have  accepted  or  agreed  to  take  or  accept,  any 
commission,  warrant,  or  appointment  as  an  officer,  or  shall  have  enlisted 
or  entered  himself  to  serve,  or  shall  have  served,  or  having  so  served 
ehaU  continue  to  serve  as  a  sailor  or  marine,  orshall  have  been  employed 
or  engaged  or  shall  have  served,  or  having  ao  served  shall  after  the  said 
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fitdyfAgt     ntnut  in  and  on  board  any  ship  or  vessel 

f  w  1       fitt  d       t  q    J  ped  or  intended  for  any  wariika  pur- 

p  h  11 1  d  tracted  or  agreed  to  go,  or  shall  have 

g       f  li       g  t      h  11  after  the  said  first  day  of  August 

t  n       J  f  t  t  ntry,  colony,  province,  or  part  of  a 

p  t  y  pi        h  yond  the  seas,  unless  such  person  or 

p  1    U    mh    ix  p         J  from  some  port  or  place  within  the 

IT  t  dl  gl  m  th  1  nd  f  Jersey,  Guernsey,  Aldemey,  or  Sark, 
with  mtent  to  seive  as  an  officer,  soldier,  saUor,  or  marine,  contrary  to 
the  provisions  of  this  Act,  after  the  said  first  day  of  August,  or  shall 
embark  or  proceed  from  some  port  or  place  out  of  the  United  Kingdom, 
or  the  islands  of  Jersey,  Guernsey,  Aldemey,  or  Sark,  with  such  intent 
as  aforesaid,  after  the  said  first  day  of  November,  or  who  shall  before 
the  passing  of  this  Act,  and  within  the  said  United  Kingdom  or  the 
r*'if)Sl  said  islands,  or  before  the  first  of  *November  One  thousand  eight 
L  J  hundred  and  nineteen,  in  any  port  or  place  out  of  the  said 
United  Kingdom  or  the  said  islands,  have  hired,  retained,  engaged,  or 
procured,  attempted  or  endeavoured  to  hire,  retain,  engage,  or  procore, 
any  person  or  persons  whatever  to  enlist  or  to  enter,  or  to  engage  to 
enlist  or  to  servo  or  be  employed  in  any  such  service  or  employment  as 
aforesaid,  as  an  officer,  soldier,  sailor,  or  marine,  either  in  land  or  sea 
service,  or  to  go  or  agree  to  go  or  embark  for  the  purpose  or  with  the 
intent  to  be  so  enlisted,  entered,  or  engaged  or  employed,  contrary  to  the 
prohibitions  respectively  in  this  Act  contained,  anything  in  this  act  con- 
twned  to  the  contrary  in  anywise  notwithstanding,  but  that  all  and  every 
such  persons  and  person  shall  be  in  such  state  and  condition,  and  no 
other,  and  shall  he  liable  to  such  fines,  penalties,  forfeitures,  and  disa- 
hilities,  and  none  other,  as  such  person  or  parsons  was  or  were  liable  and 
subject  to  before  the  passing  of  this  Act,  and  as  such  person  or  persona 
would  have  been  in  and  been  liable  and  subject  to  in  case  this  Act  and 
the  said  recited  Acts  by  this  Act  repealed  had  not  been  passed  or  made. 
IV.  And  be  it  further  enacted,  That  it  shall  and  may  be  lawful  for 
any  justice  of  the  peace  residing  at  or  near  to  any  port  or  place  within 
the  United  Kingdom  of  Great  Britain  and  Ireland,  where  any  offence 
made  punishable  by  this  act  as  a  misdemeanor  shall  be  committed,  on 
mformdlion  on  oath  of  any  such  ofience,  to  issue  his  warrant  for  the 
apprehension  of  the  offender,  and  to  cause  him  to  be  brought  before  such 
justice  01  any  justice  of  the  peace  ;  and  it  shall  be  lawful  for  the  justice 
of  the  peace  before  whom  such  offender  shall  be  brought  to  examine  into 
the  nature  of  the  offence  upon  oath,  and  to  commit  such  person  to  gaol, 
there  to  remain  until  delivered  by  due  course  of  law,  unless  such  offen- 
der shall  ^ve  bail,  to  the  satisfaction  of  the  said  justice,  to  appear  and 
answer  to  any  information  or  indictment  to  be  preferred  against  him 
according  to  law  for  the  siud  offence ;  and  that  all  such  offences  which 
shall  be  committed  within  that  part  of  the  United  Kingdom  called  Bag- 
land  shall  and  may  be  proceeded  and  tried  in  His  Majesty's  Court  of 
King's  Bench  at  Westminster,  and  the  venae  in  such  case  laid  at  West- 
minster, at  the  assizes  or  session  of  oyer  and  terminer  and  gaol  delivery, 
or  at  any  quarter  or  general  sessions  of  the  peace  in  and  for  the  county 
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or  place  where  such  offence  was  committed ;  aod  that  all  such  offcuocs 
which  shall  he  committed  witLin  that  part  of  tho  Uuitcd  Kingdom  called 
Ireland  shall  and  may  be  prosecuted  in  His  Majesty's  Court  of  King's 
Bonch  at  Dublin,  and  the  Ycnue  be  laid  at  Dublin,  or  at  anj  assizes  and 
session  of  oyer  and  terminer  and  gaol  delivery,  or  at  any  quarter  or  gen- 
eral sessiona  of  the  peace  in  and  for  the  oount^  or  place  where  such 
offence  was  committed ;  and  all  such  offences  as  shall  be  committed  in 
Seotland  shall  and  may  be  prosecuted  in  the  Court  of  Justiciary  in  Scot- 
land, or  any  other  competent  Court  to  try  criminal  offences  committed 
within  the  county,  ahire,  or  atewartry  *within  which  such  offence  r*ef)q-| 
was  committed  ;   and  where  any  offence  made  punishable  by  this  L  J 

Act  as  a  misdemeanor  shall  be  committed  out  of  the  said  United  King- 
dom, it  shall  be  lawfn!  fov  any  justice  of  the  peace  residing  near  to  the 
port  or  place  where  such  offence  shall  be  committed  on  information 
on  oath  of  any  such  offence,  to  issue  his  warrant  for  the  apprehension  of 
the  offender,  and  to  cause  him  to  be  brought  before  such  justice,  or  any 
other  justice  of  the  peace  for  such  place ;  and  it  shall  be  lawful  for  the 
justice  of  the  peace  before  whom  such  offender  shall  be  brought,  to  exa- 
miae  into  the  nature  of  the  offence  upon  oath,  and  commit  such  person 
to  gaol  there  to  remain  till  delivered  by  due  course  of  law,  or  otherwise 
to  hold  such  offender  to  bail  to  answer  for  such  offence  in  the  superior 
court  competent  to  try  and  having  jurisdiction  to  try  criminal  offences 
committed  in  such  port  or  place  ;  and  all  such  offences  committed  at  any 
place  out  of  the  said  United  Kingdom  shall  and  may  be  proseeuled  and 
tried  in  any  superior  court  of  His  Majesty's  dominions  oompetent  to  try 
and  haying  jurisdiction  to  try  criminal  offences  committed  at  the  place 
where  such  offence  shall  be  committed. 

V.  And  be  it  further  enacted,  That  in  case  any  ship  or  vessel  in  any  port 
or  plaoe  withinHis  Majesty's domiDJons  shall  have  on  board  any  such  person 

or  persons  who  shall  have  been  enlisted  or  entered  to  serye,  or  shall  have 
engaged  or  agreed  or  been  procured  to  enlist  or  enter  or  serve,  or  who 
shall  he  departing  from  his  Majesty's  dominions  for  the  purpose  and  with 
h       te  g  mp  g      l"      S 

ndmp  h  JgP  P 


HMy  mwh  yuhm  h         tom        all 

b         d  yp  HB*        y         m  nwhhh 

ffi  HMy  ra  ygT  p  t 

ghh  mdp  m  h  b 

hmp  ywhhhhj  h  p  hd 

and   mpw  dte,hhp  p  d 

or  are  on  board  such  ship  or  vessel,  to  detain  and  prevent  anj  such  ship 
or  vessel  or  to  cause  such  ship  or  vessel  to  be  detained  andprevontedfrom 
proceeding  to  sea  on  her  voyage  with  such  persons  as  aforsaid  on  board ; 
Provided  nevertheless.  That  no  principal  officer,  governor,  or  person  shall 
act  as  aforesaid,  upon  such  information  upon  oath  as  aforesaid,  unless 
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tilt,  fiitj  SO  iiifuiming  shall  not  ouly  have  deposed  in  sucli  information 
thit  the  person  oi  persons  on  board  aucli  ship  or  vessel  Lath  or  have  been 
enlisted  or  enteied  to  serve,  or  hath  or  have  engaged  or  agreed  or  been 
ri"iim  procured  to  *enlist  or  enter  or  serve,  or  is  or  are  departing  as 
L  -I  aforesaid,  for  the  purpose  and  with  the  intent  of  enlisting  or  en- 
tering to  serve  or  to  he  employed,  or  of  serving  or  being  engaged  or  em- 
ployed, in  such  service  as  aforesaid,  hut  shall  also  have  set  forth  in 
such  information  upon  oath  the  facts  or  circumstances  upon  which  he 
forma  his  knowledge  or  belief  enabling  him  to  give  such  information 
upon  oath ;  and  that  al!  and  every  person  and  persons  convicted  of  wilfully 
false  swearing  in  any  such  information  upon  oath  shall  be  deemed  guilty  of 
and  suffer  the  penalties  on  persons  convicted  of  wilful  and  corrupt  perjury. 

VI.  And  be  it  further  enacted.  That  if  any  master  or  Other  persoa 
having  or  taking  the  charge  or  command  of  any  ship  or  vessel,  in  any 
part  of  the  "United  Kingdom  of  Great  Britain  and  Ireland  or  in  any  part 
of  His  Majesty's  dominions  beyond  the  seas,  shall  knowingly  and  will- 
ingly take  on  board,  or  if  such  master  or  other  person  having  the  com- 
mand of  any  such  ship  or  vessel,  or  any  owner  or  owners  of  any  such 
ship  or  vessel,  shall  tnowingly  engage  to  take  on  board  any  person  or 
persons  who  shall  have  been  enlisted  or  entered  to  serve,  or  shall  have 
engaged  or  agreed  or  heen  procured  to  enlist  or  enter  or  serve,  or  who 
shall  be  departing  from  His  Majesty's  dominions  for  the  purpose  and 
with  the  intent  of  enlisting  or  entering  to  serve,  or  to  be  employed,  or  of 
serving  or  being  engaged  or  employed,  in  any  naval  or  military  service 
conti-ary  to  the  provisions  of  this  Act,  auoh  master  or  owner  or  other 
person  as  aforesaid  ahiU  forfeit  and  pay  the  sum  of  Fifty  pounds  for 
each  and  every  such  peison  so  taken  or  engaged  to  be  taken  on  board; 
and  moreover  every  such  ship  or  vessel,  so  having  on  board,  conveying, 
carrying,  or  transporting  any  such  person  or  persona,  shall  and  may  be 
seized  and  detained  by  the  collector,  comptroller,  surveyor,  or  other  officer 
of  the  customs,  until  such  penalty  or  penalties  shall  be  satisfied  and  paid, 
or  until  such  master  or  person,  or  the  owner  or  owners  of  suoh  ship  or 
vessel,  shall  give  good  and  sufficient  hail,  by  recognizance  before  one 
of  His  Majesty's  justices  of  the  peace,  for  the  payment  of  such  penalty 
or  penalties. 

VII.  And  be  it  further  enacted,  That  if  any  person,  within  any  part 
of  the  United  Kingdom  or  in  any  pari  of  His  Majesty's  dominions  beyond 
the  seas,  shall,  without  the  leave  and  license  of  His  Majesty  for  that  pur- 
pose first  had  and  obtained  as  aforesaid,  equip,  furnish,  fit  out,  or  arm, 
or  attempt  or  endeavour  to  equip,  furnish,  fit  out,  or  arm,  or  procure  to 
be  equipped,  furnished,  fitted  out,  or  armed,  or  shall  knowingly  aid, 
assist,  or  be  concerned  in  the  equipping,  furnishing,  fitting  out,  or  arming 
of  any  ship  or  vessel,  with  intent  or  in  order  that  such  ship  or  vessel  shall 
be  employed  in  the  service  of  any  foreign  prince,  state,  or  potentate, 
or  of  any  foreign  colony,  province,  or  part  of  any  province  or  people,  or 
of  any  person  or  persons  eseroising  or  assuming  to  exercise  any  powers 
of  government  in  or  over  any  foreign  state,  colony,  province,  or  part  of 
P^(.,--l  *any  province  or  people,  as  a  transport  or  store  ship,  or  with  in- 
L        -1  tent  to  cruiso  or  commit  hostilities  against  any  prinee,  state,  or 
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potentate,  or  against  tiio  subjects  or  citiaeus  of  any  prince,  state,  or  poten- 
tate, or  against  the  persons  exercising  or  assuming  to  cseraise  the  powers  of 
government  in  any  colony,  province  or  part  of  any  province  or  country,  or 
against  the  inhabitants  of  any  foreign  colony,  province,  or  part  of  any  pro- 
vince or  conntry,  with  whom  His  Majesty  shall  not  then  be  at  war;  or 
shall,  witliin[t!ie  United  Kingdom,  or  any  of  His  Majesty's  dominions,  or  in 
any  settlement,  colony,  territory,  island,  or  place  JDelonging  or  subject  to 
His  Majesty,  issue  or  deliver  any  eoramission  for  any  ship  or  vessel,  to 
the  intent  tiiat  sueh  ship  or  vessel  shall  he  employed  as  aforesaid,  every 
such  person  so  offending  shall  be  deemed  gnilty  of  a  misdemeanor  and 
shall,  upon  oonviotion  thereof,  upon  any  information  or  iiidiotment,  be 
punished  by  fine  and  imprisonment,  or  either  of  them,  at  the  discretion 
of  the  Court  in  which  such  offender  shall  be  convicted ;  and  every  such 
ship  or  vessel,  with  the  tackle,  apparel,  and  furniture,  together  with  all 
the  materials  arms,  ammnnition,  and  stores  which  may  belong  to  or  be 
on  board  of  any  such  ship  or  vessel,  shall  be  forfeited ;  and  it  shall  be 
lawful  for  any  officer  of  His  Majesty's  customs  or  excise,  or  any  officer 
of  His  Majesty's  navy  who  is  by  law  empowered  to  malie  seizures  for 
any  forfeiture  incnrred  under  any  of  the  laws  of  oustoras  or  excise,  or  the 
w  g  d  d, 
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h  d  g  ry 


m  h    U 

doni  01  any  of  His  Majesty  s  dominions  was  asp 
or  armed  vessel  in  the  service  *of  any  foreign  prin  t  t 
potentate,  or  of  any  person  or  persons  exercising  or  as  um  t 
exercise  any  powers  of  government  in  or  over  any  1  ny  p 
part  of  any  province  or  people  belonging  to  the  subj  t  f 
prince,  state,  or  potentate,  or  to  the  inhabitants  of  any  1  y 
or  part  of  any  province  or  country  under  the  contr  If  y 
persons  so  exercising  or  assuming  to  exercise  the  pow        f  g 
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every  such  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall,  upon  being  convicted  thereof  upon  any  information  or  indict- 
ment, be  punished  by  fine  and  imprisonment,  or  either  of  them,  at  the 
discretion  of  the  Court  before  which  such  offender  shall  be  convicted. 

IX.  And  he  it  further  enacted,  That  offences  made  punishable  by  the 
provisions  of  this  Act,  oommitted  out  of  the  United  Kingdom,  may  be 
prosecuted  and  tried  in  His  Majesty's  Court  of  King's  Bench  at  West- 
minster, and  the  veoue  in  such  case  laid  at  Westminster  in  the  county 
of  Middlesex. 

X.  And  he  it  further  enacted,  That  any  penally  or  forfeiture  inflicted 
by  this  Act  may  be  prosecuted,  sued  for  and  recovered  by  action  of  debt, 
bill,  plaint,  or  information,  in  any  of  His  Majesty's  Courts  of  Record  at 
Westminster  or  Dublin,  or  in  ih    0      t    f  E    h  q  th    0      t    f 
Session  in  Scotland,  in  the  nam      f  H     M  j    tj     Alt       y  C  If 
England  or  Ireland,  or  His  M  j    tj     Ad        t    f     8    tl    d       p    t     ly 
or  in  the  name  of  any  person      p  rs  n   wb  ts           wh  g 
protection,  privilege,  wager  of  1  w          m       th               mp    1            hall 
be  allowed ;  and  in  every  aoti             uit  th    p  rs        g       t  wh  m  j  d 
ment  be  given  for  any  penalty       fft            dthA       hllpy 
double  costs  of  suit;  and  eve  y       h      tn             thU       Irayl 
brought  at  any  time  within  tw  1      m     fh      ft       h      ff            mm  tt  d 
and  not  afterwards;  and  one  moiety  of  every  jenaity  to  be    e  ov     d  by 
virtue  of  this  Act  shall  go  and  be  applied  to  His  Majesty,  his  heirs  or 
successors,  and  the  other  moiety  to  the  use  of  such  person  or  persons  as 
shall  first  sue  for  the  same,  after  deducting  the  charges  of  prosecution 
from  the  whole. 

ST.  And  be  it  further  enacted,  That  if  any  action  or  suit  shall  be  com- 
menced, either  in  Great  Britain  or  elsewhere,  against  any  person  or  per- 
il for  anything  done  in  pursuance  of  this  Act,  all  rules  and  regulations, 
_  a  and  protections,  as  to  maintwning  or  defending  any  suit  or 
action,  and  pleading  therein,  or  any  costs  thereon  in  relation  to  any  acts 
matters,  or  things  done,  or  that  may  be  done  by  any  officer  of  oustoms  or 
excise,  or  by  any  o£5cer  of  His  Majesty's  navy,  under  any  Act  of  Parlia- 
ment in  force  or  immediately  before  the  passing  of  this  Act,  for  the  pro- 
tection of  the  revenues  of  customs  and  excise,  or  prevention  of  smuggling 
shall  apply  and  be  in  full  force  in  any  such  action  or  suit  as  shall  be 
P^-,,1-,  brought  for  anything  done  in  pursuance  of  this  Act,  in  as  fuil 
L  J  and  ample  a  manner  to  all  intents  and  purposes  as  if  the  same 
privileges  and  protections  were  repeated  and  re-enacted  in  this  Act. 

XIT.  Provided  always,  and  be  it  further  enacted.  That  nothing  in  this 
Act  contained  shall  extend  or  be  oonatrued  to  extend  to  subject  to  any 
penalty  any  person  who  shall  enter  into  the  military  service  of  any 
prince,  state,  or  potentate  in  Asia,  with  leave  or  license,  signified  in  the 
usual  manner,  from  the  Governor-General  in  Council,  or  Vice-President 
in  Council,  of  Fort  William  in  Bengal,  or  in  conformity  with  any  orders 
or  regulations  issued  or  sanctioned  by  such  Governor- General  or  Vice- 
President  in  Council, 
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(Extract  from,  Ortolan,  Diphmatie  de  la  Mer,  t.  ii.  p.  441.) 

^'Avis  du  Oonseil  d'Etat  sur  la  Gompdlence  en  matiSre  de  Delits  corn- 
mis  a  iord  des  Vaisseaya:  neutres,  dams  les  Ports  et  Modes  de  France. 
[20  Novemlire,  1806.] 

"Lb  Conaeil  d'Etafc  qui,  d'aprfis  le  renvoi  d  lui  fait  par  Sa  Majesty,  a 
ontendue  le  i-apport  da  la  section  de  legisktioH  sur  oelui  de  graod-juge 
miniatra  de  la  justice,  tendant  a  tegler  les  limites  de  la  jurisdiction  que 
les  Consuls  des  Etats-Unis  d'Am^rique,  aus  ports  de  Marseille  et  d'An- 
vcrs,  r&ilanient,  par  rapport  aux  dfilits  commis  a  bord  des  vaisseaas  de 
lour  nation,  i5tant  dans  lea  porta  et  radea  de  France; — Coosid^rant  qu'un 
viiisaeau  neutre  ne  peut  etre  ind^finiment  consid^r^  comme  lieu  neutre, 
et  que  la  protection  qui  lui  est  accordSe  dans  les  ports  Fran^sis  Be 
sauvait  dessaiair  a  la  jmidiction  territoriale,  pour  tout  ce  qui  touote  aux 
intfirets  de  l'6tat ; — Qu'ainsi,  le  vcdsaeau  neutre  admis  dans  ua  port  de 
r^tat,  est  de  plein  droit  soumia  anx  loia  de  police  qui  r6g  as    til 
oii  il  eat  regu ; — Que  les  gens  de  son  Equipage  sont  iSgalement  j    t      bl 
des  tribunaux  du  paya  poor  lea  d^lita  qu'ils  y  eommettr       t    m  m 
bord,  envera  des  peraonues  ^trangeres  a  I'equipage,  ainsi  q      p        1 
Conventions  civiles  qu'ils  pourraient  faire  avec  elles; — M        q 
jiisque-ld,  la  jutidiction  tertitoriale  est  hors  de  doute,  il  a  n      t  p 
ainsi  a  I'g^ard  des  dfilits  qui  se  commettent  a  bord  du  va  t 

de  la  part  d'un  homme  de  I'fiquipage ; — Qu'en  ce  cas,  le  d  t  11 
puissance  neutre  doiveat  Stre  respects,  corame  s'agiasant  did  pi  n 
intfirieure  du  vaisaeau,  dans  laquelle  I'autorit^  locale  ne  doit  pas  s  in^i,  e  , 
toutes  les  fois  que  son  secours  n'est  paa  rScIam^,  *oa  qae  la  .^,.^-, 
tranquillity  du  port  n'est  pas  coai promise ; — Bat  d'avis  que  oette  L  J 
distinction,  indiqu6e  par  le  rapport  du  graud-juge  et  eouforjne  a  Vusage, 
cat  la  seule  rSgle  qu'il  convianne  de  suivre  en  cette  matifere ; — Et  appli- 
quant  cette  doctrine  aux  deux  eap6ces  partiouli^res  pour  lesquelles  ont 
rficianig  les  Oonauls  des  Etats-Uaia ; — Oonsid^rant  que  daiis  I'une  de  ces 
affaires,  il  s'agit  d'une  rixe  pasa6e  dans  le  canot  du  navire  Amfiricain  La 
Newton,  entre  deux  matelots  du  meme  navire,  ef  dans  I'autre  d'une 
blessure  grave  faite  par  le  capitaine  en  second  du  navire  La  Sally,  a  I'un 
de  ses  matelofs,  poor  avoir  diapos^  dn  canot  sans  son  ordre  ; 

"  Est  d'avis  qu'il  y  lieu  d'accaeillir  la  reclamation,  et  d'interdire  aux 
tribunauK  frangais  la  connaisaance  des  deux  affaires  pr&itoea." 


(Extract  from  Martens,  Eeaiteil  de  TraMs,  t,  iv.  p.  423.) 

'  Convention  entre  le  Roi  Tres-Chritien  etles  Etati-Unis  de  l'Am4rigue, 

it  I'effet  de  determiner  et  fixer  les  Fonctions  et  Prerogatives  des  Oon- 

suls  et  Yice-Oomuh  respeetifs.  [14  Novembre,  1788.] 

"Art.  XL  Lorsque  les  dits  eoapaUes  soront  paitie  de  I'l^quipage  de 
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I'un  des  tatimens  de  leur  nation,  et  se  seront  retires  a  b  d  d  s  d  ts 
Eavirea,  ils  pourront  j  ^tre  saisis  et  artetfia  par  I'ordre  d  a  jug  s  t 
toriaux :  oeus-ci  en  pr^viendront  le  Consul  on  le  Tic  C  nsul  1  qu  1 
pourra  se  rendre  &  bord  s'il  le  juge  fi  propoa :  mais  cette  p  e  n  n  n 
pourra  en  aucun  eas  retarder  I'ex&ution  do  I'ordre  dont  1  sfc  jn  st  on 
Lea  personnes  arretees  ne  pourront  easuite  etre  raises  en  liberty  qu.'apr6s 
que  le  Consul  ou  Vice-Consul  en  aura  &t€  prSyenu,  et  ellea  lui  seront 
remises,  s'il  le  reqaiert,  pour  etre  reoonduitcs  sue  lea  batimcns  oii  elles 
auvont  &t6  arrSt^es  ou  autres  de  leur  nation,  et  etre  renvoy^es  Lors  du 
pays." 


{Extract  from  Martens,  Rac.  de  Tr.  t.  iv.  p.  455.) 

"  Traite  perpitnel  cPAmiHS  et  de  Commerce  conelu  en  1756,  enWe  Sa 
Maj.  le  Roi  de  Danemarc  et  de  Norvege  etc.  etc.,  et  la  SdrMsstme 
Ripuhlique  de  Genes,  co^ifirmi  et  reciifii  en  1789,  dans  leqiiel  a  eie 
iiisdri  I'AccoTd  ^lir  V Exti addton  reciptoque  des  Malfaitciir^  et  De- 
sertews.  [30  JuiUet,  1789.] 


"  Art.  SXVI  II  est  aussi  e\preasement  stipule,  qn'tut 
j-^-iE-i  et  pitioa  d'na  bStiraent  marchand  ne  doit  recevoir,  ni  reeeier  'a 
L  J  soa  bord,  auoun  sujet  fugitif  de  la  puissance,  dans  le  port  de 
laquelle  il  se  tionve  8i  le  caa  en  airivait,  le  capitaiue  lui  meme  doit 
etre  tenu  ^  deuoncer,  lemettie  et  consigner  de  bonne  foi  an  G-ouverne- 
ment  le  oriminel,  le  dSsetteur,  ou  le  sujet  vagabond,  qui  se  aerait  r^fugie 
S  sou  bord;  et  dans  le  oas  d'uu  aoup^on  que  le  eapitame  d'un  batiment 
marchand  leceiat  qnelque  fugitif,  et  qu  il  eiit  refuse  dc  !e  delivrer  sur 
la  premiere  somraation  qui  lui  en  aurait  ^te  fait^,  le  G-unvernement  aera 
autorisfi  a  faire  S  son  bord  lea  recheiches  qu'il  lugera  a  propos  pour  s'en 
fell  ■    ■       t  d'      t        d    f        1    f  J,  t  f     '  1    'j  t  t     b  t    d 

qu   1   C        1       V      0        Id        i  tai      m     li    d  t^  p 

pr^al  blmtdlptia  mtdlpq      t        jit 

ictet^df  bddai  fiqlj  j  tet 

veill  ^  a  sstthh  tt-llpl 

BoU  t      t  p     p     I  d  d    1    p  1  lb 

Dmm  IG  mtdpt  t  btmt 

ma   hand  d         Ipt  tttit      mftp      1 

d'un      mlffctflpmS      eq      t       !C        1       \       0       1 
de  1        t       q  t      mm      I    Iq      d  1 1      b    d  d  -u  t 

qu  t^t  LQ-  mtptefgd 

da     I     1  1  t  HI         m     1     1    t  1   C       1 

eflt     f  1     1  t  p       1     t    1  t  b 

ter   t  q       1         t  t      !     d  It       t        i       t       d    q    1] 

ded  mbdd  d  my  til 

fiotlfixq  tllgdCl  1  1 

pn  st    ont     s    d  apos  t 

"  Les  deux  parties  coatractantcs  ne  souffriront  pas  non  plus,  qu'oa 
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a^b       II       ^1  11    1  1        1    1  1  1 

dUq  t  td       Iptsdldmt       dlt 

pi         Imttstffirs  il  IC        1        i 

p  t.        I     m  u  mm    d  t  d  t   p    mpt       t 

a        ■Bt,        p  t  tmtt  hdlmn        q        jr 

t         t     t 

L         Id  t    d       t  y    t    t        mm  m    t      mi       i    mi  1 

fjntfjd        tt         dlltt         pi         ss         d 
g  tdbtmmtd  1  tf  1 

p6mtt|16  |1  m  tmntfttql 

PI     t  d  Imp  Dm 

volear  en  se  sauvant  eut  porte  dans  la  retiaite  d  oil  il  sera  deliyre,  quel 
que  partie  dea  effets  voles,  its  sevont  fidelement  rcadus  et  restitues." 


«APPENDIK  X.    Page  430.  ["316] 

EXTRADITION. — U.    S.    NORTH  AMERICA. 

{Extract  from  «  TJie  Times,"  July  13(7i,  1852.) 

In  the  case  of  Thomas  Kaine,  nn  Irisli  criminal,  claimed  by  the 
British  Q-overnmeat,  Mr.  Commissioner  Bringham  gave  tho  following 
decision  : — 

"The  prisoner,  Thomas  Kaioe,  has  been  arrested  by  virtue  of  a  war- 
rant issued  on  the  requisition  and  complaint  of  Mr.  Anthony  Barclay, 
Her  Britannic  Majesty's  Consul  at  the  port  of  New  York,  for  the  crime 
of  an  assault,  with  intent  to  commit  murder,  within  the  dominions  of 
the  Queen  of  G-reat  Britain  and  Ireland.  This  warrant  was  issued  in 
oooformity  with  the  stipulations  of  the  Treaty  between  the  United 
States  and  Great  Britain,  of  August  9tli,  1842,  the  10th  article  of  which 
Treaty  is  as  follows : — '  It  is  agreed  that  the  United  States  and  Her 
Britannie  Majesty  shall,  upon  mutual  requisitions  by  them,  or  their  min- 
isters, officers,  or  authorities  respectively  made,  deliver  up  to  justice  all 
persons  who,  being  charged  with  the  crime  of  murder,  or  assault  with 
intent  to  commit  murder,  or  piracy,  or  arson,  or  robbery,  or  forgery,  or 
the  utterance  of  forged  paper,  committed  within  the  jurisdiction  of  either, 
shall  seeli  an  asylum,  or  shall  be  found  within  the  territories  of  the  other ; 
provided  that  this  shall  only  be  done  upon  such  evidence  of  criminality 
as,  according  to  the  laws  of  the  place  where  the  furtive  or  person  so 
charged  shall  be  found,  would  justify  his  apprehension  and  oommitraent 
for  trial,  if  the  crime  or  offence  liad  there  been  committed;  and  the  res- 
peotiva  judges  and  other  magistrates  of  the  two  G-overnments  shall  have 
power,  jurisdiction,  and  authority,  upon  coraplaiut  made  under  oath,  to 
issue  a  warrant  for  the  apprehension  of  the  fugitive  or  person  so  charged, 
that  he  may  be  brought  before  such  judges,  or  otter  magistrates  res- 
pectively, to  the  end  that  the  evidence  of  criminality  may  be  heai-d  and 
considered ;  and  if,  on  such  hearing,  the  evidence  be  deei 
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to  sustitin  the  charge,  it  shall  be  the  duty  of  the  examining  judge  or 
magistrate  to  oertify  the  same  to  the  proper  executive  authority,  that  a 
■warrant  may  issue  for  the  surrender  of  such  fugitive.  The  expense  of  Buch 
apprehension  and  delivery  shall  be  home  and  defrayed  by  the  party 
who  mates  the  requisition  and  receives  the  fugitive.'  The  original 
warrant  in  this  ease  was  issued  by  Mr.  James  Feat  hers  tonhaugh,  a  jus- 
tice of  the  peace  of  the  county  of  Weatmeath,  Ireland,  in  which  county 
the  alleged  crime  was  committed.  The  warrant  was  produced  before  me, 
P^p.j„-.  *together  with  a  copy  of  the  information  or  affidavit  upon  which 
L  J  said  warrant  was  issued,  said  copy  being  certified  according  to 
the  act  of  Congress,  by  the  justice  of  the  peace  who  issued  the  warrant, 
and  attested  by  the  oath  of  the  witness  to  be  a  true  copy.  James  Balfe, 
the  witness  who  made  the  information  or  affidavit,  states,  among  other 
things,  that  on  the  5th  day  of  April,  1351,  he  was  ploughing  some  laud 
in  the  county  of  Westmeath,  when  Thomas  Kaine  came  up  to  him,  armed 
with  a  case  of  pistols,  and  after  some  conversation  respeeting  some  land, 
of  which  a  man  named  Stone  had  lately  been  dispossessed,  and  respect- 
ing which  the  witness  had  been  threatened,  said  that  he  came  to  warn 
the  witness  Balfo  about  it,  and  asked  if  he  (witness^  had  a  prayer-book. 
Witness  said  that  be  had  not.  Kaine  then  said  he  nad  one  himself,  and 
threw  it  on  the  ground  before  the  witness,  who  stooped  to  pick  it  up; 
that  while  stooping  Kaine  fired  one  of  the  pistols  at  aim,  and  that  on 
examining  his  person  he  found  marks  of  a  bullet  and  27  shots  in  his 
side,  just  under  his  loft  arm ;  that  he  then  fled,  and  that  Kaiae  pursued 
him  some  distance,  but  finally  turned  back,  and  witness  saw  no  more  of 
him.  Upon  this  information,  the  said  Peatherstonhaugh,  justice  of  the 
peace  for  the  county  of  Westmeath,  granted  his  warrant  for  the  appre- 
heusion  of  Thomas  Kaine,  the  prisoner,  upon  complaint  on  oath  made 
before  him  that  the  prisoner  had  feloniously  and  maliciously  fired  a  pistol, 
loaded  with  powder  and  lead,  at  the  said  James  Balfe,  with  intent  to 
murder  him.  This  warrant,  dated  April  5,  1851,  waa  immediately  put 
into  the  hands  of  one  Martin  Meagher,  constable  of  Westmeath,  who 
made  search  for  the  prisoner,  and  was  unable  to  find  him  or  to  execute 
the  warrant.  The  said  Meagher  was  produced  before  me  as  a  vritness, 
and  testified,  among  other  things,  that  he  was  acting  oonstahle  of  the 
Irish  constabulary  of  the  county  of  Westmeath,  in  Ireland,  and  had 
been  such  constable  for  several  years;  that  he  knew  Thomas  Kaiae,  the 
prisoner,  and  had  known  him  for  three  years  and  upwards;  that  he  had 
received  as  such  constable,  the  warrant  before  mentioned,  to  execute 
against  the  prisoner;  that  it  was  the  original  warrant;  that  he  saw  James 
Feathers  tonhaugh,  the  magistrate,  execute  it;  that  he  know  the  said 
Feathers  tonhaugh  to  be  a  justice  of  the  peace  of  the  county  of  West- 
meath, in  Ireland.  He  also  testified  that  on  the  same  day  he  saw  James 
Balfe;  that  Balfe's  coat  seemed  to  be  burnt  with  powder;  that  there 
were  shot  marks  on  his  left  side;  that  the  witness  accompanied  Balfe  to 
the  magistrate  where  bo  made  the  information,  and  that  on  the  same  day 
the  witness  received  the  warrant  against  the  prisoner.  Meagher  further 
testified  that  the  order  for  his  coming  here  on  this  duty  came  from  the 
Under  Secretary  of  State,  upon  the  application  of  the  Crown  solicitor  of 
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the  county  of  Westm  tli  1  f  h  t  tl  w  a  w  1  of  607.  offered  on 
tlio  7t!i  of  April,  1S51  f     th      pp    Im  f  tL    p  isoner.     T lie  duty 

*of  the  eommiasione  h  '1        ^^    tier  the  evi-  r^cio-i 

dence  of  the  guilt    f  tl     j  h        d        11  just  fji  his  com-  L         J 

mitinent  for  trial  a       d    ^  t    th    1  w  f         m  the  State  of  New 

Yovli,  if  charged  w  th  th         m     h  Th      x  m  nation  and  commit- 

ment of  persona  he        h    g  d  w  th       h    ff  ire  enumerated  in 

the  Treaty,  is  prov  d  d  f  by  th  1  w  f  N  w  1  k  (2  Rev.  St.  793, 
chap.  2),  ancl  would  b  mpl  d  w  th  t  U  t  t  nd  purposes  by  tes- 
timony from  whioh  th  mm  n  ma  t  t  1  ouM  conclude  that 
the  offence  had  be  n  mm  tt  1  and  th  th  w  probable  cause  to 
believe  the  prisone  tla  bngulyth  f  P  obable  cause  is  de- 
duced from  a  state  f  f  and  um  t  a  s  wh  h  afford  reasonable 
grounds  of  suspicion  f  "u  It  (1  Bu  h  Tnal  11  14, 16;  4  Cranch, 
R.  129;  Barbour's  C  m  nal  Law  455  4  J  496  4  Chitty'a  Biack- 
stone,  235.)  There  s  n  quest  n  n  my  m  nd  t  the  identity  of  the 
prisoner,  nor  that  th  ffneh^d  m  wtta  the  specification  of 
the  Treaty,  nor  as  t  j  1  bl  f  ult  T  hn  al  objections,  how- 
ever, are  talten  to  the  evidence  on  the  part  of  the  counsel  for  the  prisoner, 
principally — 1.  That  the  official  character  of  the  pei^on  signing  the  war- 
rant is  not  sufficiently  made  out.  From  an  inspection  of  the  original 
warrant  itself  it  appears  by  an  indorsement  thereon,  that  proof  upon  oath 
was  made  on  the  11th  of  April,  1851,  before  one  of  the  justices  of  the 
peace  for  the  borough  of  Liverpool,  that  the  name  subscribed  to  the  war- 
rant was  of  the  handwriting  of  the  justice  who  signed  it,  and  therefore 
authority  was  given  for  the  esecution  of  the  warrant  within  the  said 
borough.  But  as  to  this  point  the  testimony  of  the  witness  Meagher  is 
clear.  He  swears  that  James  Feathers  ton  haugh  is  a  justice  of  the  peace 
of  the  county  of  Wostmeath,  in  Irclaiid;  that  he  saw  him  sign  the  origi- 
nal warrant  produced  in  this  case;  and  that  the  information  was  made 
before  hira  in  that  character. 

"  It  cannot  be  necessary  to  produce  or  prove  the  commission  under 
whioh  the  justice  of  the  peace  held  office.  Proof  that  ho  publicly  dis- 
charged the  duties  of  magistrate,  and  acted  as  such,  is  prima  facie  evi- 
dence of  his  official  character.  (Greenleaf  on  Evidence,  vol.  i.  109, 
119.) 

"  The  legal  presumption  is,  that  a  man  acting  in  a  public  office  has 
been  rightfully  appointed.  (Cow.  and  Hill's  Notes  to  Phillips  on  Evi- 
dence, p.  297,  12;  12  Wheaton  70;  'Rex  v.  Verelst,'  3  Camp.  432  ; 
'  Bishop  ?.  Cone,'  N.  H.  R.,  513 ;  and  '  People  v.  Gilbert  Anthons,'  N. 
P.  Rep.  191.) 

"  Lord  Ellenborough  says,  in  '  Rex  v.  Verelst,'  3  Camp,  433,  that  it 
is  a  genera!  presumption  of  law  that  a  person  acting  in  a  public  capacity 
is  duly  authorized  to  do  so;  and  in  '  Hex  v.  Jones,'  2  Camp,  R.  131, 
where  the  objection  was  taken  to  a  letter  offered  in  evidence,  purporting 
to  be  signed  by  Mr.  Pitt  and  others,  Lord  Commissioners  of  the  Trea- 
sury, that  it  was  necessary  to  *prove  those  persona  were  Lord  r^cjo-i 
Commissioners  of  the  Treasury,  and  had  authority  to  write  the  L  -I 
letter,  by  producing  their  commission,  it  was  held  unnecessary,  and  the 


>v  Google 


276  PIIILLIHORE     ON    XNTERNATIONAL     LAW. 

letter  w;is  admitted  on  proof  of  the  handwriting  of  the  ttreo  persons  who 
had  signed  it  as  Lord  Commissioners  of  the  Treasury. 

"  2.  That  there  is  no  evidence  that  the  warrant  is  the  original  warrant. 

"  The  witness  Meagher  swears,  however,  that  it  is  the  original  warrant ; 
that  he  saw  it  signed  by  the  magistrate,  and  that  it  was  delivered  to 
him  (Sleagher)  to  be  executed.  The  provisions  of  the  second  volume 
Revised  Statutes,  pp.  492-3,  relied  on  by  the  counsel  for  the  prisoner, 
are  not  applicable  in  this  ease ;  because  the  28th  section  provides  that 
the  preceding  sections  of  that  article  shall  not  prevent  the  proof  of  any 
record  or  jodicial  proceeding  of  the  Courts  of  any  foreign  country, 
according  to  the  rules  of  the  common  law,  in  any  other  manner  than  that 
therein  directed.  Those  sections,  therefore,  which  are  relied  upon  by 
the  counsel  for  the  prisoner,  do  uot  exclude  any  mode  of  proof  which 
would  be  valid  according  to  the  rules  of  the  Common  Law.  No  parti- 
cular mode  of  proof  of  the  esiatenoe  or  genuineness  of  the  warrant  is 
required  by  the  Act  of  Congress.  Section  2,  of  the  Act  of  Congress  of 
August  12th,  1848,  giving  effect  to  certain  Treaty  stipulations,  provides 
that  in  every  case  of  compliant  as  aforesaid,  and  of  a  hearing  upon  the 
return  of  the  warrant  of  arrest,  copies  of  the  deposition  upon  which  an 
original  warrant  in  any  such  foreign  country  may  have  been  granted, 
certified  under  the  hand  of  the  person  or  persons  issuing  such  warrant, 
and  attested  upon  the  oath  of  the  party  producing  them  to  be  true  copies 
of  the  depositions,  may  he  received  in  evidence." 

"  I  have  considered  these,  as  weU  as  the  other  objections  taken,  and 
not  necessary  here  to  be  recapitulated,  with  careful  deliberation  and  with 
an  anxious  desire,  on  the  one  side,  to  do  everything  required  by  the 
interests  of  justice  and  a  discharge  in  good  faith  of  the  sacred  obliga- 
tions of  our  treaty  stipulations  ;  and,  on  the  other,  to  do  nothing  incon- 
sistent with  a  proper  regard  to  the  security  of  personal  liberty." 

"  On  the  whole,  I  am  of  the  opinion  that  the  papers  offered  in  proof 
in  the  cause  are  properly  authenticated ;  and  as  the  evidence  itself,  in 
my  view,  is  sufficient  to  commit  the  prisoner,  had  the  offence  been  com- 
mitted here,  I  feel  it  my  duty  to  certify  the  proceedings  had  before  me 
tot  he  Secretary  of  Slate  of  the  United  States,  in  whom  is  vested  the 
power  by  the  Treaty  to  issue  a  warrant  for  tho  estradition  of  the 
prisoner." 

There  appeared  to  be  much  excitement  in  New  York  among  a  portion  of 
the  Irish  population,  and  a  strong  feeling  was  exhibited  adverse  to  Kaine 
being  surrendered  under  the  Treaty.  Largo  gatherings  took  place  in  the 
neighbourhood  of  the  city  prison  and  of  the  United  States  offices,  in 
i-^.,„-.  consequence  of  which  the  prisoner  *was  not  brought  to  Court ; 
L  J  the  decision  being  merely  to  certify,  under  the  Treaty,  to  the 
Secretary  of  State  at  Washington,  it  was  not  deemed  necessary.  On 
the  29th  Kaine's  counsel  sued  for  a  writ  of  habeas  corpus,  returnable  on 
the  following  day. 
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{Ex,tTaot  from  (Euvres  de  Fenelon,  t.  ssii,  p.  306,  a  VExamen  de  Oon- 
science.  Suppliment,  Swr  la  Nicessiii  de  former  des  Alliances, 
tant  offenswes  que  defensives,  contre  une  Puissance  itrangire  qui 
aspire  manifesteinent  a  la  Monarchie  universelle.'j 

"  Les  Etats  voiaina  les  nns  des  autres  no  sont  paa  seulement  ob!ig(5s  a 
ae  fcraiter  niutuellement  aelon  lea  regies  cle  justice  et  de  tonne  foi ;  ils 
doivent  encore,  pour  leur  sflret^  pavtiouliSre,  autant  que  pour  I'int^ret 
eommun,  faire  une  esp6oe  de  soeiete  et  de  iSpublique  geafiralc. 

"  II  fant  compter  qu'fL  la  longue  la  plus  grande  puissance  pr^vaat 
towjours,  et  renverse  lea  autres,  si  lea  autrea  ne  ae  reuaissent  pour  faire 
le  eontrepoida.  II  n'eat  paa  permis  d'espSrer  parmi  les  homaaes,  qu'uae 
puissance  superieure  dSmeure  dans  les  bornes  d'tine  exacts  modei  ition, 
et  qu'eile  ne  veuille  dana  sa  force,  qu  qu'  1!    p  't    btenir  dans 

la  pins  grande  foiblesae.     Quand  m  m    nn  p  n  t    ssea  piifait 

pour  faire  uq  usage  ai  mevyeilleus  de  sa  p  p  t^  tt  m  eiUe  fimioifc 
avee  son  r6gne.  L'ambition  natur  11  1  u  an  !  flatteiici  de 
leurs  conaeillers,  et  k  prevention  de    n  t  nt  &        n    p    meltent  pas 

de  croire  qu'une  nation  qui  pent     ubj  gu     1     aut  n  abatienne 

pendant  des  si&cles  enliers.     Un     6g         i 
extraordinaire,  seroit  romement  d     1  h    t 
pent  plus  revoir. 

"  II  fant  done  compter  sur  ee  qu       t 
ehaque  nation  cherche  S  pr^valoir  s     tt  t     1 
Chaque  nation   est  done    obligee  a        It 
I'esoeasif  agrandiasement  de  chaqu  n 

pSeher  le  Yoisin  d'etre  trop  puissant,  ee  n  ei 

garantir  de  la  servitude  et  en  garantir  ses  autres  voisins;  en  un  mot, 
c'est  travailler  &  la  liberty,  a  la  tranquillity,  au  salut  public ;  oar  I'agran- 
disaement  d'une  nation  au-dela  d'une  eertaine  borne,  change  le  systeme 
general  de  toutes  les  nations  qui  out  rapport  S  celle-!a.  Par  exemple, 
toutes  les  auccesaions  qui  aont  entreea  dans  la  maiaon  de  Bourgogne,  puis 
celles  qui  out  ^leve  la  maison  d'Autricbe,  ont  change  la  face  de  toute 
I'Europe.  Toute  I'Europe  a  dfi  craindre  la  monarchie  universelle  sous 
*CharleB-Quint,  aurtout  aprfis  que  Frangois  ler  eut  ele  defait  et  i-*roi-i 
pris  a  Pavie.  II  est  certain  qu'une  nation  qui  n'avoit  rien  at-  -I 
d6ineler  directement  avee  I'Espagne,  ne  lassoit  paa  alors  d'etre  en  droit, 
pour  la  liberty  publique,  de  pr^veniv  cette  puissance  rapide  qui  sembloit 
prete  S  tout  engloutir. 

"  Lea  pavticuliera  ne  sont  pas  en  droit  de  s'opposer  de  menie  a  I'ac- 
croiasement  des  rieheaaea  de  leura  voiaina,  parce  qu'on  doit  aupposer  que 
cet  accroissement  d'autnii  ne  pent  etre  leur  raine.  II  y  a  des  lois  Sorites 
et  des  magifltrata  pour  rSprimer  lea  injustices  et  les  violences  entre  les 
families  infigales  en  Mens  ;  mais,  pour  les  i5tata,  ils  ne  sont  paa  de  m@me. 
Le  trop  grand  aecroiasement  d'un  seul  pent  etre  la  ruiao  et  la  servitude 
de  tous  les  autres  qui  sont  scs  voiaina  :  il  n'y  a  ni  lois  eoritos,  ni  juges 
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^tablJs  pour  servlr  de  barrifere  contre  le  nvas  ons  lu  f  lu3  pu  aDt  On 
est  toujoars  en  droit  de  snpposer  que  le  pi  s  pu  ss  nt  a  li  longue  se 
pvei'audra  de  sa  force,  quand  1  n  y  au  a  plus  d  autre  f  e  a  pe  p  fis 
^gaJe  qui  puisse  I'arreter.  A  na  cliaj^ue  p  nee  est  en  dro  t  et  en  obi 
gallon  de  prtSvenir  dans  son  vo  &  n  cet  accro  ssement  le  f  u  s  n  e  q 
jetteroit  son  people,  et  toiia  lea  autres  pe  pies  v  ns  dans  un  danger 
procbain  de  servitude  sans  ressource 

"  Par  ezemple,  Philippe  II  ro  d  E  pagne  ip  6s  to  r  eonqu  le 
Portugal,  veut  se  rendre  le  ma  tre  de  1  Augleterre  Je  sa  s  b  en  jue 
son  droit  etoit  mal  fondS,  car  il  n  en  avoit  que  par  la  reiue  Mane  sa 
femme,  morte  sans  enfans.  Elizabetb,  ill^gitirae,  ne  devoit  point  r%iier. 
Xa  Goaronne  appartenoit  it  Marie  Stuart  et  &  son  fils.  Mais  enfin,  sup- 
pose que  le  droit  de  Pbilippe  II.  eftt  H6  incontestable,  I'Europe  entiJire 
auroit  eu  raison  n&inmoins  de  s'opposer  d  son  ^tablissement  en  Angle- 
terre;  car  ce  royaume  si  puissant  ajoate  3  sea  ^tats  d'Espagne,  d'ltalie, 
de  Flandre,  des  ludes  orientalea  et  occidental es,  !e  mettoit  en  ^tat  do 
faire  la  loi,  surtout  par  ses  forces  mar  times,  S  toutes  les  autres  puissauQes 
de  la  chretient^  Alors  t  m  n  j  s,  summa  injuria.  TJn  droit  psr- 
tioulier  de  suooe  s  on  ou  le  donaf  on  dewit  ceder  &  la  loi  naturelle  de  la 
sfiret^  de  tant  de  n  t  ons      En         t  t     t      q  '  I'^q  Tb 

et  qui  donne  le  coup  d€e  sfj.        Imnb  11  pt 

juste,  quand   meme  ilsrotfd^  dl       ftd  PJP 

ticulier.     La  raiaon  en  est  qu  1       ^     I       b      n     p     pi  p 

Tent  prfivaloir  sur  la  loi  natur  11    d    1    1  b    t      t  d    1     G    tiS      mm 
gray^e  dans  les  cosurs  de  toua  1  p     pi     d    m     d        Q       d 

puissance  monte  3.  un  point    j      t     t      1  t       p  n 

ensemble  ne  peuyent  plus  luifetett  t  tndtd 

se  liguer  pour  pr^venir  cot  a  m     t     p        1  q    1   1  n  t  plu 

temps  de  defendre  la  libertS  c  mm  a        M        p        f        l^tmmt 
ces  sortes  de  IJgues,  qui  tende  tpS  *Pg       'a*  mnt 

d'un  ^tat,  il  faut  que  ie  eas  s    t    S    tal  1      t  p  t      1ft  nten 

r*^22T  ''^'^  i3'i"is  ligue  dSfen  du  m         n     I    f  ff 

L         -I  qu'iutant  que  la  juste  et  neoessaire  defense  se  trouvera  renferm^e 
d  d  d  g  encore  meme  faut-il  toujonrs,  dans 

d      g         ff  p         des  bornes  precises,  pour  ne  d6(ruire 

m  p  p  d    la  mod^rer. 

ra  n       p6oe  d'egalite  et  dVquilibre  entre 

q       n       ure  le  repos  comniun.     Acet^gard, 

to  p     le  commerce  font  un  grand  corps 

p        d        mmu  Par  exemple,  la  cbrfitient^  fait  une 

p6     d  b  q      g  q     a   ea  interefa,  aes  eraintes,  ees  prSeau- 

b  m  mb        qui  component  ce  grand  corps,  se 

dojvent  les  uns  a,nx     t      p       1   b  n        m  m,  et  se  doivent  eocore  & 
eus-mSmes,  pour  la  t     d     1     p  t       d     prevenir  tout  progr^s  de 

quelqu'un  des  memb       q         n  1  ^q  ilibve,  et  qui  ae  tourneroit 

a  la  ruine  imSvitable  d  !  t       m  mb  ea  du  meme  corps.     Tout 

ce  qui  cbange  ou  ali6  y      m     ^S  ^    1  d    I'Europe  est  trop  danger- 

eu5,  et  traine  apres        dm  fi 

<'  Toutes  les  uatio  1 1  !l  m  ut  li^es  par  lenrs  int^rets  les 
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ti«uliers  peuvect  alterer 


Otez  I 


peut  aeul  faire  la  sfifete  publique 

1' edifice  tombsj  paroe  que  toutes  les  pierrea  i 

poussant. 

"  L'humanitS  met  done  un  devoir  mutnel  < 
entre  les  nations 


i  de  I'Europe,  quo  les  moindres  progrSs  par- 
e  systeme  general  qui  fait  I'fiquilibre,  ct  qui 
!  pierre  d'une  Toiite,  tout 
)  soutiennent  en  se  contte- 


I  defense  du  salat  oommRD, 
q  '  d     '     1 1  op  puissant; 
t  J       p    r  la  liberie 
p  t       d     t  1  est  membre, 


11    d     t    11       t  m  mb        t  lana  laquelle 


q  and  il  s  agit 
t  eu  etat  de 
en  droit  de 

1    la  faire. 
1  faut  qu'ello 
de  quejques 


;  [*523] 


comme  il  y  a  des  1  m  t     1        t      1 

de  la  patrie.     Si  1      t  y      d    t  b  p 

chaque  nation  do  t     pi      f   t  b 

salut  de  la  republ  q 
sont  renfermSes  to         1     p    n     d     p    t      I 

"  Les  ligues  del  d       j    t       t    ^ 

veritablement  dep6  tpgdp  q 

tout  envahir.    C  tte  p     sa  p  t  d 

rompre  la  pais  a        1  t         t  t       f  p 

leur  ligue  defensi  1        t       1     t   t        bl  gat 

"  Pour  une  lig      ft  II  d  p    d  d  t 

soit  fondee  sur  de       f     t        d    p  1    d^t     t 

pays  dea  allies,  on  sur  la  certitude  de  quelque  autre  fondement  scmblable. 
Encore  meme  fant-il  tonjours,  comme  je  I'ai  d^ji  dit,  borner  de  tela 
trait6s  a  des  conditions  qui  empeohent  ce  qti'on  voit  aouvcnt ;  c'est  qii'une 
nation  se  sert  de  la  n^oessit^d'enrabattre  une  autre  qui  aspire  a  la  tyran- 
nie  universelle,  pour  y  aapirer  elle-mSme  it  son  tour.  L'habilete,  anssi 
bien  que  la  justice  et  la  bonne  foi,  en  faisant  dea  trMt^s  d'allianee,  est  de 
les  faire  tr6s-pr6cia,  trfea-doignfis  de  •toutca  ^uiYoquea,  et  exact-  , 
ment  born^s  a  «n  certain  bieu  que  voua  en  voulez  tirer  prochai 
ment.  Si  vous  n'y  prenez  garde,  les  engagementa  que  \  us  prcnez  se 
tourneront  contre  vous,  en  abattant  Irop  vos  enneniis,  et  en  elevant  trop 
votre  alli6;  il  vous  faudra  ou  aonffrir  ce  que  vous  d6truit,  ou  mauquer  & 
voire  parole;  choseapreaque^alementfunestes  Continuous  a  raisonnev 
sur  ces  principes,  en  prenint  1  exemple  particuher  de  la  chrStientg,  qni 
est  la  plus  sensible  pour  nous 

"II  n'y  a  que  quatre  sortes  de  'ysfemes  Le  premiei  eat  d'etre  abso- 
lument  superieur  S  toutes  les  autres  puissincea,  meme  reuniea :  c'est 
I'etat  des  Eomaina  et  celui  de  Chailemagne  Le  aei,cnd  est  d'etre  dans 
la  cbretiente  la  puissance  superieuie  aus  autrea,  qux  f  nt  neanmoins  a 
pen  pr&s  le  contre-poids  en  se  reunia-iant  Le  troisifeme  i-st  d'etre  une 
puissance  inf6i-ieure  a  une  autre,  mais  qui  se  soutient,  par  son  union  avec 
touB  sea  voisins,  centre  eette  puissance  predommanle  Enfin,  le  qua- 
trifime  esl  d'une  puissance  a  pen  pifi^  egale  a  une  tutre,  qui  tient  tout 
en  paix  par  celte  esp6ce  d'equilibre  quelle  gaide  sans  ambition  et  de 
bonne  foi. 

"  L'etat  des  Romaics  et  de  Clni  lem  igne  n  est  point  un  etat  qu'il  vons 
soit  permis  de  d^sirer ;  1°  Piice  que  pour  y  airiver,  il  faut  cominettre 
toutes  sortes  d'injusticns  et  de  Molences,  il  faut  pn-ndie  ee  qui  n'cst 
point  a  vons,  et  le  faire  pir  ius  gucrics  abomimbles  dani  leur  duree  et 
dans  leur  6tendue.  2°,  Ce  dessein  est  tr6^  dingcieiix,  souient  lea  etats 
perissent  par  ces  foUes  ambitions      3°    Ces  empires  immenaes,  qui  on 
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s.  en  ee  formant,  en  font,  bientot  aprSs,  d'autres  encore 
en  tombant  par  terre.  La  premiere  minority,  oa  le  pre- 
r  rfegne  foible,  Sbranle  les  trop  grandee  masses,  et  separe  dea  peuples 
qui  ne  sont  encore  aeooutumes  ni  an  joug  ni  S,  I'nnion  mutuelle.  Alora, 
quelles  divisions,  quelles  confusions,  quelles  anaroHea  irremediablea ! 
On  n'a  qu'a  ee  souvenir  dea  maus  qu'ont  fait  en  Occident  la  chute  si 
prompte  de  1' empire  do  Cbarlemagne,  et  en  Orient  le  renveraement  do 
celui  d'AIesandre,  dont  les  capitainea  firent  encore  plus  de  maux  pour 
partager  ses  depouilles,  qu'il  n'on  avoit  fait  lui-meme  en  ravageant  I'Asie. 
Voila  done  le  systeme  le  plus  6blouissant,  le  plus  funeate  pour  ecus 
ni6me8  que  viennent  d  bout  de  I'exfeuter. 

"  Le  second  systemo  eat  d'uae  puissance  auperieure  a  toutes  les  autrea, 
qui  font  contra  eUe  a  pen  pres  I'equilibre.  Cette  puissance  supSrieure  a 
I'avantage,  centre  les  autres,  d'etre  toute  r^unie,  touts  simple,  toute 
absolue  dans  scs  ordrea,  toute  oertaiue  dans  sea  mesures.  Mais,  a  la 
longue,  si  elle  ne  cesse  de  reunir  centre  ello  les  autres  en  excitant  la 
jealousie,  il  faut  qu'elle  snccombe.  Elle  s'epuise;  elle  est  expos6e  a 
beancoup  d'aoeidens  inlemea  et  impr^vus,  ou  les  attaques  du  dehors  pen- 
vent  la  renveiaer  soudainement.  De  plus,  elle  a'uae  pour  rieu,  et  fait 
dee  efforts  ruineus  pour  une  superiority  qui  ne  lui  donne  rien  d'effectif, 
„,n ,-.  et  qui  t'expose  &  toutes  sortes  de  d&bonneurs  et  de  dangers.  *De 
L  -I  toua  lea  Etats,  c'est  certainement  le  plus  mauvais ;  d'autant  plus 
qu'il  ne  pent  jamais  aboutir,  dans  sa  plus  etonnante  prosperite,  qu'S 
passer  dans  le  premier  systeme,  que  nons  avons  dejd  reconnu  injuste  et 
pernioieux. 

"  Le  ttoisieme  systeme  est  d'une  puissance  inferienrc  a  une  autre, 
mais  en  sorte  que  I'inferieure,  unie  au  reste  de  I'Europe,  fait  i'&[uilibre 
centre  la  sup^rieure,  et  la  sftref^  de  tons  les  autres  raoindres  Etats.  Oe 
sysfetne  a  ses  jncoinmodites  et  ses  inconveniens;  mais  ii  risque  moins 
qae  le  prec^ent,  parce  qu'on  est  sur  la  defensive,  qu'ou  s'l^puise  moins, 
qu'on  a  des  allies^  et  qu'on  n'est  point  d' ordinaire,  en  cet  ^tat  d'inf^rio- 
rite,  dans  I'aveuglement  et  dana  la  presomption  insens6e  qui  menace  de 
ruine  ceux  qui  prevalent.  On  voit  presque  toujoura,  qu'aveo  un  peu 
de  temps,  ceux  qnl  avoient  prevalu  s'usent  et  eommencent  ii  dechoir. 
Pourvu  que  cet  Btat  inferieur  soit  sage,  modSre,  ferme  dans  ses  alliances, 
pr^cautlonn6  pour  ne  leur  donner  ancun  ombrage,  et  pour  ne  rien  faire 
que  par  leur  avis  pour  I'int^rfet  comman,  11  oeeupe  cette  puissance  supe- 
rieiire  jusqu'a  ce  qu'elle  baisse. 

"  Le  quatri&me  systeme  est  d'une  puissance  fi  pen  prfes  ^gale  Jt  une 
autre,  avec  kquelle  elie  fait  I'equilibre  pour  la  sflret^  publique.  Btre 
dans  eet  ^tat,  et  n'en  vouloir  point  sortir  par  ambition,  c'est  I'^tat  le  plus 
sage  et  le  plus  heureux.  Vous  Stes  i'arbitre  commnn  ;  tous  vos  voisins 
sont  vos  amis ;  du  moins,  ceus  qui  ne  le  sont  pas  se  rendent  par  Ih  sus- 
peota  ^  tous  lea  autres.  Vous  ne  faites  rien  qui  ne  paroisse  fait  pour  vos 
voisins  aussi  biea  que  pour  vos  peuples.  Tous  vous  fortifiez  tous  les 
jours;  et  si  vous  par venea,  comme  celaest  preaque  infaillible  it  la  longue, 
par  un  sage  gouverneraent,  a  avoir  plus  de  forces  inti5rieures  et  plus 
d'allianceH  au  dehors,  que  la  puissance  jalouse  de  ia  vetre,  alors  il  faut 
s'affermir  de  plus  en  plus  dans  cette  sage  modfe-ation  qui  vous  borne  a 
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entretsHir  Tcquililire  et  la  sfirete  oommune.  H  faut  toujours  se  souvenir 
dee  maus  que  eofltent  au  dedans  et  au  dehors  de  son  Etat  les  gracdea 
conquetes;  qu'elles  sont  sans  fruit;  et  du  risque  qu'il  y  a  S,  lea  entre- 
prcndro  ;  eafin,  de  la  Yanite,  de  I'inutilit^,  du  peu  de  dur^a  des  grands 
empires,  et  des  ravages  qu'ils  cauaent  en  tombant. 

Mais,  comme  il  n'est  paa  permia  d'esp&:er  qu'une  puiaaance  eup^rieure 
k  toutes  les  autres  demeure  long-temps  sans  abuser  de  oette  sup^riorite, 
nn  prince  bien  sage  et  bien  juste  ne  doit  jamais  souhaiter  de  laisset  h 
sea  sucoeaseurs,  qui  aeront,  selon  toutes  lea  appareneea,  moina  modfirfe 
que  lui,  eette  eontiuuelle  et  violente  tentation  d'une  sup^orit^  trop  de- 
clare. Pour  le  bien  meme  de  sea  Buocesaeurs  et  de  aes  peuples,  il  doit 
se  bovner  ii  une  esp^ue  d'^alit^.  II  est  vrai  qu'il  y  a  deux  sortea  de 
supfiriorit^s;  i'une  ext&ieure,  qui  consiste  en  ^tendue  de  terres,  en  places 
fortifiees,  en  parages  pour  entrer  dans  les  terrea  de  sea  ■voisins,  etc. 
Celle-1^  ne  fait  que  causer  des  tentatioua  ausai  funeatea  h  soinieme  qu'fb 
sea  voisins,  qu'exoiter  la  haine,  la  jalousie  et  les  liguea.  *L' autre  _^j,,-_ 
est  int^rieure  et  solide  :  elle  eoneiate  dans  uu  peuple  plus  nom-  L  J 
breuK,  mieuK  discipline,  plus  appliqu^  k  la  culture  dea  terrea  et  aus  arta 
nScesaiures.  Cette  superiority,  d' ordinaire,  est  facile  a  acquerir,  aflre,  h 
i'abri  de  I'envie  et  dea  liguea,  plua  propre  meiue,  que  les  eonquetes  et 
que  lea  places,  i  rendre  un  peaple  invincible.  On  ne  sanroit  dono  trop 
oberoher  cette  seconde  aupiSriorit^,  ni  trop  ^viter  la  premiere,  qui  n'a 
qu'un  faux  fclat." 

(^tract/mm  "The  Times,"  Monday/,  April  im,l%5i.) 

The  following  ia  tbe  text  of  tbe  convention  concluded  between  Eng- 
land, France,  and  tbo  Porte,  signed  March  IStb,  1854 : — 

"Aa  Her  Majesty  tbe  Queen  of  Ureat  Britain  and  Ireland,  and  Hia 
Majesty  tbe  Emperor  of  tbe  French,  have  been  requested  by  His  High- 
ness tbe  Sultan  to  assist  bim  in  repelling  the  attack  which  haa  been  made 
by  His  Majesty  the  Emperor  of  All  tbe  Rusaias  on  tbe  territory  of  tbe 
Sublime  Porte — an  attact  by  which  the  integrity  of  the  Ottoman  Empire 
and  the  independence  of  the  Sultan's  throne  are  endangered — and  aa 
Their  Majesties  are  perfectly  oonvineed  that  the  exiatenee  of  the  Ottoman 
Empire  in  its  preaent  extent,  is  of  essential  importance  to  tJte  balance  of 
power  among  the  States  of  Ewrope,  and  aa  they  have  in  consequence 
agreed  to  afford  Hia  Highness  the  Saltan  the  aasistanoe  which  he  has  re- 
queated  to  this  end, — their  aforeswd  Majesties  and  Hia  Highness  the 
Sultan  have  deemed  it  proper  to  conclude  a  Treaty,  so  as  to  atleat  their 
intentions  in  eonformity  with  the  above,  and  to  settle  the  manner  in 
which  their  aforesaid  Majeatiea  shall  lend  their  assistance  to  His  Higb- 

"  To  thia  end  their  aforesaid  Majeatiea  and  Hia  Highnesa  the  Sultan 
have  nominated  aa  their  Plenipotentaries  [here  follow  the  names  of  the 
English  and  French  Ambasaadora,  and  the  Turkish  Minister  for  Foreign 
Affaire,  who,  after  duly  exhibiting  their  powers  and  authorities,  which 
were  found  in  due  form,  have  agreed  to  the  following  articles  :-—] 

« '  Article  1. — Her  Majesty  the  Queen  of  G-reat  Britain  and  Ii'cland, 
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and  His  Majesty  tte  Bmp  t  th    V        b     ft     h        g     t  tl         j      t 

of  His  Highness  the  S  It  I      d    t  It    hm     t      f  th  1 

forces  to  repair  toO      tt      pit      ffdttht      ty      dthflg 
of  the  Sublime  Ott  m       P    t  h  p    te  t  th  m  ta 

Btould  admit  of,  uiid    t  It  th    p         t  T      ty  t  j      t    t         1 11 

greater  extent  with  H     H    h  th     8  It       t      th    j     1    f         f  tli 

Ottoman  territory  i     E       p         d  A         (^        t  th      tt    1     f  P  hy 

the  employment  of       h         to       t    f  th      1     1  t      p  i    11    pp 

necessary  to  the  atta    m     t    f  th  d      Th        f  d  M  j    t      w  11 

at  an  early  date,  send  th       Idtpt       y       h[      t       ptffh 
TidOfiT  Ottoman  *t      t    y  as    h  11    pp  t  bl         d  H     H    h 

L        J  the  SuiUn      i    t.k     th  t  tl     B       h.      d  1       h  1    d  t     i 
that  may  ihus  be  se  t  f     ih    p    t    t        f  th    Ott  t      t    y    h  11 

meet  with  the  same  f      dly        pt  d  b    t     t  d  w  th  th       m 

sideration  as  the  Ei  t   h      d  F        h  If  wh    h  f         m    t  m 

past  havo  been  empl  yd       tbTtiiwt 

'"Articles.— Th    hh       ttgptbdthml  h       1 

every  to  eommucicat    t         hthwhtl         ftm  7^7 

proposition  which  eith       f  tl   m  m  y  d       tly  I       tly  t    m 

he  Bmp    or  of  Kussia  with  reference  to  a  cessation  of  hostilities,  a  truce, 

a  p  a  e ;  and  His  Highness  the  Sultan  binds  himself  further  to  con- 
clude no  trace  and  to  enter  on  no  negotiations  for  peace  («  n'entarrter 
a  le  4gociation  pour  la  paix\  nor  to  settle  any  preliminaries  of  peace 
w  h  h  Emperor  of  Russia,  witnout  the  knowledge  and  consent  of  the 
oh     h  gl  contracting  parties. 

Article  3. — As  soon  as  the  object  of  the  present  Treaty  shall  have 
been  attained  by  the  conclusion  of  a  treaty  of  peace,  Her  Majesty  the 
Queen  of  Great  Britain  and  Ireland,  and  His  Majesty  the  Emperor  of 
the  French,  shall  immediately  take  measures  to  withdraw  their  military 
and  naval  forces  which  shall  have  been  employed  for  the  purpose  of  at- 
taining tho  object  of  the  present  treaty,  and  all  the  fortresses  or  positions 
on  Ottoman  territory  which  shall  have  been  temporarily  occupied  by  the 
forces  of  England  and  France  shall  be  delivered  back  to  the  authorities 
of  the  Sublime  Ottoman  Porte  in  the  space  of  —  days,,  dating  from  the 
exchange  of  the  ratification  of  the  Treaty  by  whioh  the  present  war  shall 
have  boon  ended. 

"  '  Article  4, — The  present  Treaty  shall  be  ratified  and  the  ratifications 
exchanged  as  soon  as  possible  within  a  period  of  —  weeks,  counted  from 
the  date  of  signing.'     .     .     ." 

The  Treaty  is  so  drawn  up  and  oonoluded  that  the  accession  of  other 
Powers  that  may  also  take  part  in  the  stipnlated  co-Operalion  can  easily 
be  effected.  The  reforms  to  be  introduced  into  the  internal  administra- 
tion of  Turkey  are  not  mentioned  ia  the  Treaty,  but  form  the  subject  of 
a  separate  protocol. 
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EXPLANATION  OF  EKFERENCE  TO  THE  CORPUS 
JURIS  CIVILIS. 


Throughout  this  Work  the  Koman  Law  is  cited  acooi-ding  to  what  dpriori 
might  seem  the  natural  manner,  namely,  a  reference  is  ma^e  to  the  InstUuUs, 
Digest,  the  Code,  or  the  Novelia,  by  an  abbreviation  of  the  firat  ajllable  of  each 
of  these  members  of  the  Corpus  Juria  Givilia,  then  lo  the  number  of  the  boolc, 
then  to  the  namber  of  the  Utte,  then  to  the  nnmber  of  the  law,  and  then  to  tie 
number  of  the  section  or  paragraph,  as  Inst.  1,  ii.  t,  i.  b.  1,  meaning  hook  i. 
title  I.,  and  sec.  1,  of  the  InstUtcles  of  Justmiaia ;  Big.  xxvii.  1,  13,  2,  meaning 
Digest,  hook  xxvii.  (ife  i.  law  13,  see.  3 ;  Cod.  iiL  39,  5^  meaning  TTie  Gode, 
book  iii.  Hile  39,  taw  5,  The  NoveUte,  or  NbveUs,  are  C3ted  according  to  the 
number  of  the  Novell,  which  is  anbdivided  into  capita  or  seetimts,  aa  Nov.  xxi  3, 
meaains  Novel  sxi.  cm.  2. 

The  Co3-(ms  Juris  Civilis  is  nsually  cited  by  Continental  writers  as  follows — 

The  InsMMes,  by  the  letters  Inst.,  Instit,  or  7.    The  number  of  the  paragraph, 
followed  by  the  rubric  or  heading  of  the  title,  thus — 

^  3.  hist.  Be  Nupliis. 
Soraetimea  the  reference  J3  made  by  the  cumbers  of  the  paragraph,  book, 
or  title,  thus — ■ 

I  3.  Inst.  i.  10. 
The  letters  ^t!iC.,jjj".,  or  prindp.,  indicate  the  commencing  paragraph  of  a 
title,  ae  the  numbering  commences  with  the  second. 

The  Digest,  or  Pandeeis,  are  uaually  indicated  by  the  older  Continental  writers 
by  the  letters #. 

The  letter  L.  means  Law,  and  the  mark  |  means  section  of  the  law.  The 
words  after  the  letters  jf.  give  the  rubric  or  heading  of  the  title  or  chapter. 
Thus,  for  instance,  L.  49,  |  I,  _^  De  Act  Empt.,  signiles  Lain  49,  parag.  1,  in 
the  Pandeets,  title  De  AclioneMapti. 

Sometimes  the  first  words  of  the  law  are  cited. 

Sometimes  the  reference  is  in  this  manner,  the  letters  Pand.  (used  instead 
of  If.,)  D;  or  Dig.,  all  of  which  signify  Justinian's  Pandects. 

Sometimes  the  letter  or  lettera  indicating  the  Pandects  are  placed  laat  thus — 
h.  profeclUia,  J  si  pater  D.  De  Jure  Dot. 

Or,  the  numbers  of  tie  law  and  paragraph  are  given,  instead  of  their  initial 
words,  th"U3 — 

L.  5,  I  6.J  -De  Jure  Doiium. 

The  law  cited  is  Eoinetimea  indicated  by  the  letters  Fr.,  instead  of  L. 

The  Code. 

The  Code  of  Justinian  is  cited  in  the  si 
cated  by  the  letters  Cod.  or  C;  and  soi 
(Oonsiiiutio)  instead  of  L. 

The  Novells,  or  later  Constitutions  in  tie  Corpus  Juris.,  are  indicated  by  the 
words  Nov.  or  Novel. 

OOTOBBR,  1855. — 2 
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AN  EXPLANATION  OF  THE  REFERENCES  TO  THE 
BOOKS  OF  THE  CANON  LAW. 


S.  i.  9.  6.  4. — That  is  to  saj,  book  tlie  first,  title  ttc  nintli,  cliapter  the  sixth, 
and  paragraph  the  fourth  of  tie  Decretak  of  Pope  Gregory  the 
Ninth.,    The  letter  X.  denoting  the  JDeeretals  of  that  Pope. 

VI.  3.  4.  23. — Book  the  third,  title  the  foiirth,  and  chapter  the  twenty-third,  of 
the  sixth  book  of  the  Decretals  by  Pope  Boniiaco  the  Eighth. 

Cletaent.  2.  5.  2.- — Book  tho  second,  title  the  fifth,  and  chapter  the  second  of  the 
Glemenlines. 

Extra.  14.  3. — That  is  to  Bay,  title  the  fourteenth,  and  chapter  the  third  of  the 
Mxtravagants  of  Pope  Joan  the  Twenty-second. 

Contm.  3.  2. — That  is  to  say,  book  the  third,  and  chapter  the  second  of  tho  Com- 
launes. 

Diat.  76.  c  3. — Distinction  the  seventy-sixth  and  chapter  the  second  of  the  first 
part  of  the  Decrees.  And  if  a  V.  consonant,  or  this  note  be 
added,  via.  §,  it  denotes  the  verse  or  paragraph  of  that  chapter, 
a3  IHst.  16,  c.  2,  y.  3,  or  g  3. 

16.  Q.  T.  3. — That  ia  to  say,  eanse  the  sixteenth,  question  the  seventh,  and  chap- 
ter the  tiiiw,  of  the  second  part  of  the  Decrees. 

Oon.  1.  2. — Distinction  the  first  and  cliapter  the  second  of  the  third  part  of  the 


AH  these  books  of  the  Canon  Law  are  likewise  sometimes  quoted  by  the  initial 
words  of  the  law  or  chapter  itself,  and  by  the  words  of  the  title ;  as  thus,  Ex 
apecialis,  extra  de  Judceis,  that  is  to  say,  cap,  17.  tit.  6.  of  the  fifth  book  of  Gre- 
gory's Decretals;  for  the  word  Extra  imports  these  Dearelak,  as  well  as  the  Ei^ 
travaganta. 
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TABT   THE   FIFTH. 


CHAPTER   I. 

EIGHTS    INCIDENT   TO   THE   EQUALITY   OP    STATES. 

I.  It  Laa  been  said(a)  that  the  Eights  incident  to  KqUAlilTY  seem  to 
flow,  more  especially,  from  the  eecond  of  the  two  propositions,  upon 
which  the  scienco  of  luternational  Law  ia  mainly  huilt ;  namely,  the 
proposition  that  each  State  is  a  member  of  an  Universal  Community; 
and  it  has  been  observed  that  the  priaoipal  Eights  iocident  to  this  doc- 
trine of  the  Equality  of  States,  are  the  following : — 

I.  The  Eight  of  a  State  to  afford  protection  to  her  sahjeeta  whereso- 
ever oommorant  :(6)  and  under  this  category  must  be  considered  the  im- 
portant queation  of  Debts  due  hy  the  Government  of  one  State  to  the 
Suhjeota  of  another. 

*il.  The  Right  to  the  Recognition  of  the  Q-ovcruraent  of  one  p  ^o  -■ 
State  by  the  Government  of  other  States.  L      -I 

in.  Tho  Eight  of  each  State  to  external  Maris  of  Honour  and  Eespeot 
from  other  States. 

IV.  The  Eight  of  eaeh  State  to  enter  into  Internatiomil  Covenants 
and  Treaties  with  other  States. 

It  is  proposed  to  consider  these  subjects  in  the  following  Chapters. 

(a)  Vicie  ante,  Tol,  i.  part  i.  c.  2,  p.  9 ;  part  iii.  c.  2,  p.  162. 
(i)  Grotlns,  1.  iii.  c.  ii.     Quomodo  jure  gentium  bona  aubditornm  pro  debito 
imperantinm  obligentuv:  nbi  de  reprosaaliis. 
Vattel,  1.  ii.  csiT.  eec.  216. 
Heffters,  134. 
Uartens,  1.  iii.  c.  3,  eec,  110. 
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*CHAPTEil   11. 

The    m 

fo  g     g  Rg 
from  wh     h 

w     h    h     R             P 
d      t 

is  h      g  g      G        (  )    d  V      () 

tr  _  m  ff  d  - 

mcntfc)  I'Etat  qui  doit  proteger  ce  citojen  "(/) 

It  lia=i  liGOn  Slid  th'it  every  indivilual  who  enters  a  fDi  ign  teintory, 
binds  himself  by  a  taut  contract  to  ul  y  the  1  ws  ena&tod  in  it  for  tbe 
maintenance  of  the  gDnl  ord  i  and  tian^uill  ty  of  the  realm  The  con- 
verse of  tke  propoaition  la  ejially  tiuc 

Poreikuers  whom  a  State  ha^  once  idm  ttcd  un  nJit  nilly  into  ita 
territories,  are  entitled  not  only  to  f  eedom  from  injury  (e)  1  ut  to  the 
pj.,  execution  of  justice(/)  in  respect  *  to  their  transactions  loiiA  (Ae 
L  J  sulject  of  ih<i(  &lafe  No  country  has  a  right  to  set  aa  it  were, 
a  ?nare  for  foreigners,  therefore  oouditions  hostile  to  their  infereata  or 
different  from  general  uaage,  must  be  specified  beforehand  (j)  Foreign- 
ers are  not,  aa  will  be  aeen  hereafter,  atrictly  speaking,  entitled  to  demand 
as  a  rij/ht  the  execution  of  justice  in  civil  matters  relating  to  affairs  either 
hetvieea  themselves,  or  between  themselves  and  the  citizens  of  a,  third 
State.  How  far  the  Comity  of  nations  extends  to  these  last  two  oaaea 
will  be  considered  hereafter. (AJ  It  is  ouly  necessary  to  remark  here, 
that  the  refusal  on  the  part  of  a  Stato  to  do  justice  between  comraorant 
foreigners,  with  respect  to  disputes  which  have  arisen  from  transactions 
in  that  State,  is,  to  say  the  least  of  it,  a  very  gross  violation  of  that 
Comity,  (i) 

III.  The  State,  to  which  the  foreigner  belongs,  may  interfere  for  his 
protection  when  he  has  received  positive  maltreatment,  or  when  ho  has 
been  denied  ordinary  justice  in  the  foreign  country.     Tho  State  of  the 

(a)  Qrotiiis,  1.  ii.  c.  xxr.    De  causis  belUpro  aliia  suecipieiuH. 

(b)  Hefftera,  sa.  6,  69,  60. 

Vattel,  1.  ii.  vi.    I>e  la  part  que  la  nation  peut  avoir  aux  actioas  de  aes  eiloyens. 

(c)  Tide  ante,  vol.  i.  p.  355. 
(t^  Grotins,  ubi  sapra.    Vattel,  ubi  supra, 
(e)  GoTTe^Midenci ''     ''     '       •  — " 

f  "  Xbe  MomiEg  Oh 
before  Parliament,  1 

(/)  Debates  in  both  Houses  of  Farltament  on  the  Affair 
of  Don  i'lK^o.— Hansard's  Pari.  Deb.  June,  1860. 

(ff)  "Jihn  qn'il  les  regolt,  il  e'engage  k  lea  pcottgSr  ei 
leB  fairo  Jouir,  autant  qu'll  depend  de  lut,  d'une  entUr 
riU.  a.  104, 

(A)  Vatjtel,  1.  ii.  c.  yiii.     Eigles  a  i'igard  dea  (tratigers. 

(i)  Vattel,  1.  ii.  0.  Till.  sec.  103.  "  Les  difitrevids  qi  ' 
ftrangeis,  ou  entre  nn  stranger  e '         " '  '  ' 

lien,  et  snivant  lea  lois  da  lien." 
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d  h    q 

blished. 

It  is  only  after  these  propositions  have 
*proTed,  that  the  State  of  a  foreigner  can  demand  reparation  a 
the  hands  of  the  Goyernment  of  his  country;  and  it  is  not  till  after  the 
Executive  as  well  as  the  Judicial  Authorities  have  refused  redresa,  that 
recourse  can  be  had  to  Reprisals, (ft)  much  less  to  War. 

Aa  a  general  rule,  no  objection  to  the  forma  of  procedure,  or  the  mode 
of  adminiatering  justice  in  the  courts  of  the  country,  can  found  any 
such  demand;  the  foreigner  should  have  considered  this  matter  before 
he  entered  into  transactions  in  the  country.  Nevertheless,  a  plain  viola- 
tion of  the  aubstaEco  of  natural  justice,  e.  g.  refusing  to  hear  the  party 
or  to  allow  him  to  oall  witnesses,  would  amount  to  the  same  thing  as  an 
absolute  denial  of  justice. 

"Jus  reproBsalium  {says  Grotius}  fieri  intelligitur  non  tantum  aim 
BOutem  aut  debitorem  judicium  intra  tompus  idoneum  obtineri  nequeat, 
verum  etiam  si  in  re  minimi  duhi&  (nam  in  dubiS  re  pr^esumptio  est  pro 
bis  qui  ad  judicia  publicfielecti  aunt)  planS  contra  jus  judioatumait;  nam 
aaotoritae  judicantis  non  idem  in  cxteros  quod  in  subditos  valet  .... 
esteri  autem  jus  habenl  oogendi,  sed  quo  uti  non  liceat  quamdift  per  judi- 
cium suum  posaint  obtineri  ."{ZJ 

It  is  impossible  to  state  the  law  more  ably  or  more  clearly  than  it  is 
laid  down  in  the  reply  of  Great  Britain,  1753,  to  the  King  of  Prusaia.(m) 
According  to  that  statement,  "  The  law  of  nations,  founded  upon  juatice, 
equity,  convenience,  and  the  reaaon  of  the  thing,  and  confirmed  by  long 
usage,  does  not  allow  of  repriaala,  except  in  eases  of  violent  injuries 
directed  or  supported  by  the  State;  and  justice  absolutely  denied  in  re 
minimi  dubid  by  all  tho  tribunals,  and  afterwards  by  the  Prince,"(ii) 

*IV.  The  distinction  between  domiciled  persons  and  visitors  in  r  *»  -i 
or  passengers  through  a  foreign  country  is  never  to  be  lost  sight  of;  <-  J 
because  it  must  affect  the  application  of  the  rule  of  law  which  empowers 
a  nation  to  enforce  the  claims  of  ita  aubjeots  in  a  foreign  State.  The 
foreign  domicii  doea  not  indeed  take  away  this  power  but  it  renders  the 
invocation  of  it  less  reasonable,  and  the  execution  of  it  more  difficult. 

A  subject  who  baa  deliberately  domiciled  himself  in  another  State,  can 
have  no  ground  of  complaint,  if  he  be  subjected  to  many  taxes  and  impo- 

{/c)  Yide  post. 
h)  GrotiuB,  1.  ill.  c.  ii.  a.  6. 
(m)  2  Martens'  Causes  CSIebres,  part  i. 

P.  57  of  Memorial. — Cabinet  Librarj  of  Scarce  and  Celebrated  Tracts,  toI.  i. 
(n)  Treaty  between  England  and  Holland,  July  31,  1667.     Reprisals  not  to  be 
granted  till  jHstico  bas  been  demanded  according  to  tlie  ordinary  course  of  law. 
October,  1855.— 3 
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sitious  from  which  the  simple  straDger  would,  hy  the  usage  of  nations, 
be  exempt.  Moi'eover  he  must  be  held  to  have  considered  the  habits  of 
the  people,  the  laws  of  the  country,  and  their  mode  of  administration,  before 
he  estib  shed  th  re  n  h  s  ho  aehold  god  and  made  it  the  principal  seat 
of  h  s  fortaneB  H  cannot  th  refore  ex]  eet  that  cTorj  complaint,  which 
ho  may  led  posed  to  urge  upon  h  s  nat  ve  Covernment,  with  respect  to 
tb  se  matter  w  11  of  nece  y  be  cons  lere  I  as  requiring  national  inter- 
pos  on  More  espec  ally  f  be  ng  perm  tted  by  the  law  of  his  domicil, 
he  have  p  chased  land  and  thus  nco  po  ated  himself,  as  it  were,  into 
the  te  ory  of  a  fore  yi  country  bo  cannot  equire  his  native  Govcrn- 
ment  to  nterfero  on  th  ul  ect  of  the  ope  ation  of  municipal  laws,  or 
the  ju lucent  of  mun  e  pal  t  bunah  upon  h  s  rights  of  immovable  pro- 
pe  ty  n  th  s  fore  gn  1  nd 

The  ca  e  mu  t  1  e  one  of  flagrant  v  o  n  of  Justice,  which  would  lay 
the  foun  lat  on  of  an  Internet  ona  emons  ranee  in  such  a  matter ;  nnloss, 
indeed  the  prov  s  m,  f  son  e  pa  t  c  lar  t  aty,(o)  or  some  public  procla- 
m  t  OB  of  the  fore  gn  Gove  nn  en  tal  the  c  se  out  of  the  application  of 
the  gener'il  law 

Crot  u  take'  th  s  d  s  n  t  n  very  strongly  between  the  actually  domi- 
l  J  &n\  the  merely  o  on  fore  gnor  n  his  discussion  on  the  im- 
r  «7  -|  portant  i  t  on  upon  wh  ch  we  arc  n  w  *about  to  enter,  viz.,  as 
L  -I  to  the  1  ab  y  of  tbo  nat  on  at  a  g  for  the  obligations  incurred 
by  the  r  Government —  Jure  gent  urn  subjacent  pignoration!  omnes 
suldi  njur  am  fac  ent  s  31  tal  s  n  f  er  ca  tsS,  permanenle,  sive  indi- 
ge  ee  s  ve  a  Ive  as     no'    qwi  I  anseund   atit    lorse  exiguw  caiisd  alicvhi 

KliJlt     (j  \ 


[*8] 


mnAPTER  III. 


COUNTllIRS. — DKBTS   OF 


V.  The  right  of  interference  on  the  part  of  a  State,  for  the  purpose  of 
enforcing  the  performanoe  of  justice  to  its  citizens  from  a  foreign  State, 
stands  upon  an  unquestionable  foundation,  when  tlie  foreign  stato  has 
become  itself  the  debtor  of  theso  citizens. 

It  must,  of  course,  be  assumed  that  such  State  has,  through  the  medium 
of  its  proper  and  legitimate  organs,  contraotod  such  debt ;  whether  that 
organ  be  the  Sovereign  alone,  according  to  tbo  constitution  of  Eussia,  or 
the  Sovereign  and  Parliament,  according  to  the  constitution  of  England, 
the  debt  so  contracted  with  foreign  citizens,  whether  in  an  individual 
or  a  corporate  capacity,  constitutes  an  obligation  of  which  the  country  of 
the  lenders  has  a  right  to  require  and  enforce  the  fulfilment.  Whether 
it  will  exercise  that  right  or  not  is  a  matter  for  the  consideration  of  its 
private  domestic  policy  :  "  Les  empruots,"  Vattel  says,  with  great  pre- 


WS..,,. 


t  Chapter. 


(/»)  Grotius,  l.iii. 
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oislon,(a)  "faits  pour  lo  Bervioe  de  I'Btat,  lea  dettes  crSees  dans  I'admin- 
istration  des  affaires  publiques,  sonl  dea  eontrats  de  droit  itroit,  obliga- 
toires  pour  I'Etat  et  la  nation  eutiSre.  Kien  ne  peut  la  dispenser  d'ac- 
quitter  oea  dettes-)S.  DSs  qu'elles  ont  St^  contraeteea  par  une  puissance 
l^time,  h  droit  da  ereanoier  est  inebranlaWe." 

And  he  adds,  anticipating  a  revolutionary  argument  of  later  times : 
"  Que  I'argent  emprunte  ait  tourn^  au  profit  de  I'Etat,  ou  fju'll  ait  ete 
dissip^  en  tolles  dcpcasca,  ce  n  eat  pas  *1  affaire  do  celui  qui  piete  r  ^q  -i 
E  a  eonfie  son  bien  a  k  nttion,  eile  doit  le  lui  lendie  Tantpis  <-  J 
pour  elle,  si  elle  i  lemis  le  soin  de  sos  afiairei  en  mauvaisea  mains  " 

It  seems  to  have  been  in  icoordinoe  with  this  important  lule  of  Inter- 
national Liw,  that  the  fillowing  circular  was  addressed,  in  1848,  by 
Viscount  Palmerston,  the  Secretary  ot  '^tate  foi  Eoieign  AfCiir'',  to  the 
British  representatives  in  fore  gn  States  — 

Foreign  OfB  o  Jmu^ij,  1843 
"Her  Majesty's G  vernment  have  freaucnily  hid  OLcasion  tj  instiuot 
her  Majesty's  representatives  lU  vinous  foieign  States  to  make  earnest 
and  friendly,  but  not  authoritative  lepiescntations,  lu  suppoit  of  tbe 
unsatisfied  claims  of  Butish  subject'*  who  aie  holders  of  public  bonds 
and  money  securities  of  those  States 

"As  some  mi&conoeption  appears  to  exist  in  some  of  thoae  Stites 
with  regard  to  the  just  light  of  Her  Mjiestj'a  G-3vernment  to  inteifere 
authoritatively,  it  it  should  thmlt  fit  to  do  so,  m  support  of  those  claims, 
1  have  to  infoira  you,  as  tht,  representative  of  Uci  Majesty  in  one  of  the 
States  against  which  Uutish  subiet^ts  have  such  claims,  thit  it  la  for  the 
British  G-ovemment  entiiely  a  qup^tnn  of  disoiction,  and  by  no  means 
a  question  of  International  Eight,  whethei  they  should  or  should  not 
make  this  mattci  the  subieot  of  diplomatic  negotiation  If  the  question 
is  to  be  consideied  simply  in  its  bearing  upon  Intel  national  Eight,  there 
can  be  no  doubt  whitever  of  the  perfect  light  which  the  G-jvernment 
of  every  country  possesses  to  take  up,  as  i.  mittei  of  diplomatic  nego- 
tiation, any  well  ftun  led  ccmplaint  which  my  of  its  subjects  may 
prefer  against  the  Government  of  anothLi  country,  or  any  wrong  wh  ch 
from  such  foreign  Government  those  subjects  may  have  sustained,  and 
if  the  Government  of  one  country  vi  entitled  to  demand  redress  for  any 
one  ind     dim  t        1      t   wh    may  have  a  just  but  unsitiafied 

pecunia  m  m  another  countij,  the  right  so 

torequi  m       h     m  rely  because  the  extent  j.  ^,|,- 

of  the  w  d  instead  of  thoie  being  L         J 

one   int  m  ng  mp  small  sum,  there  are  a  great 

number  n  la      w    m         y      g^  amount  ia  duo. 

"  It         h  mp  y      q  f  discretion   with  the  British 

Govcrnm        wh  m  or   should  not  be  taken  up  by 

diploma  d  n  of  that  question  of  discretion 

turns  e  p      B        h      d      m  onsiderations. 

"  It  has  hitherto  been  thought  by  the  aucccssivo  Governments  of  Great 
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Britain  undesirable  that  British  subjects  sliould  invest  their  capital  in 
loans  to  foreign  G-overoments  instead  of  employing  it  io  profitable 
undertakings  at  home;  and  with  a  view  to  discourage  hazardous  loana 
to  foreign  Governments,  who  may  be  either  unablo  or  unwilling  to  pay 
the  alipulated  interest  thereupon,  the  British  Government  has  hitherto 
thought  it  the  best  policy  to  abstain  from  taking  up  as  International 
Questions  the  complaints  made  by  British  subjects  against  foreign  Goven- 
meuts  which  havo  failed  to  make  good  their  engagements  in  regard  to 
such  pecuniary  trauBaotiooB. 

"For  the  British  Government  has  considered  that  the  losses  of 
imprudenl  men,  who  have  placed  mistaken  confidence  in  the  good  faith 
of  foreign  Goverumonta,  would  prove  a  salutary  warning  to  others,  and 
would  prevent  any  other  foreign  loans  from  being  raised  in  Great  Britain, 
except  by  GrOvernments  of  know    g     1  f 'th      d    f  tained  aolvenoy. 

But  nevertheless,  it  might  Lapp       th  t  th     1  x.  oned  to  British 

subjects  by  the  non-payment  of      t       t     j       1  made  by  them  to 

foreign  Governments  might  bee  m  t  th  t  t  w     1 1  be  too  high  a 

price  for  the  nation  to  pay  for  h  w  g  t  th  future,  and  in 
auoh  a  state  of  thiogs  it  might  b  th    d  ty    f  th    British  Govern- 

ment to  make  these  matters  the     bj    t    f  d  pi  m  t         gotiation. 

"  In  any  conversation  which  y       m  y  h       tt      h  Id  with  the 

|-  ^-j ,  -J  Ministers  upon  this  sul  ]  t  y  w  11  t  f  1  t  ^oommunioate 
L         -I  to  them  the  views  whi  h  H      "M  j    ty     tr  ment  entertain 

thereupon,  as  set  forth  in  this  despatch.  "  I  am,  &c., 

"  PaLMER8TON."(6) 

In  June,  1847,  Lord  George  Eentinck  brought  forward  a  motioa  in 
the  House  of  Commons,  "  That  an  Address  be  presented  to  Her  Majeaty, 
humbly  praying  that  Her  Maj  ty  m  y  b  g  u  ly  pleased  to  tako 
such  steps  as  may  be  deemed  advi  bl  t  ure  f  th  British  holders 
of  unpaid  foreign  bonds  redress  f    m  th         p    t       G      rnmenta." 

In  replying  to  Lord  G.  Bent  nkLlPlm  tn  d:"  Although 
I  entreat  the  House,  upon  ground  t  p  bl  p  I  y  n  t  to  impose  at 
present  upon  Her  Majesty's  G  n  n  t  th  bl  g  i  n  which  the  pro- 
posed Address  would  throw  up  n  th  n  y  t  I  w  ull  take  this  oppor- 
tunity of  warning  foreign  Gt  nm  nt  wh  d  5  tors  to  British 
subjeote,  that  the  time  may  com  wh  th  H  w  U  no  longer  sit 
patient  under  the  wrongs  and  inju  t  fl  t  d  up  n  th  subjeots  of  this 
country,  I  would  warn  them  th  t  th  t  m  m  y  m  when  the  British 
nation  will  not  see  with  tranq  11  ty  th  um  f  150  000,000?.  due  to 
British  subjects  and  the  interest  not  paid,  and  I  would  warn  them  that, 
if  they  do  not  make  proper  efi'orts  adequately  to  fulfil  their  engagements, 
the  Government  of  ihis  country,  whatever  men  may  be  in  office,  may  be 
compelled  by  the  force  of  public  opinion  and  by  the  votes  of  Parliament 
to  depart  from  that  which  has  hitherto  been  the  eatabHsbed  practice  of 
England^  and  to  insist  upon  the  payment  of  debts  dne  to  British  subjects. 
That  we  have  the  means  of  enforcing  the  rights  of  British  subjects  I  am 
not  prepared  to  dispute.     It  is  not  because  we  are  afraid  of  those  States, 

{*)   The  Times,  April  21,  I8i0. 
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or  all  of  tbem  put  together,  that  we  have  refra      d  f    m 
aleps  to  which  my  nohle  friend  (Lord  G-.  Bentincl.)  w    H 
*U8.     England,  I  trust,  will  always  have  tie  mean     f   ht 
justice  for  its  suhjeots  from   any  country  upon  tl     f         f  th  th 

But  this  is  a  question  of  expediency,  and  not  ft   {      I         f  p  w 
therefore,  lot  no  foreign  country  who  has  done  wro  g  t    B    t   h      bi    t 
deceive  itself  by  a  falae  impression,  either  that  the  B    t  h      t  th 

British  Parliament  will  for  ever  remain  patient      q  t  tli 

wrong,  or  that,  if  called  upon  to  enforce  the  rij,ht     f  th    j    pi      f 
England,  the  G-overnment  of  England  will  not  ha       mpl    m  t  t 

command  to  obtain  justice  for  them."M 

"VI.   The    obligation  of  the   State  debtor  is,  if  p        1 1      y  t     t       g 
when  the  debt  has  been  guaranteed  by  Treaty. (d)     1  th  t  th 

foreign  may  be  entitled  to  a  preference  over  the  dom    t  d  t 

As  a  general  rule,  the  proposition  of  Martens  se  m  t  th  t  th 

foreigner  can  only  claim  to  be  put  on  tte  same  ft  th       t 

I't      f  th    St  t 

V  m  m  es 

S         m  m  aa  fi 


0  mg 

& 
foreign  creditor  could  not  justly  complain 

*BattheD  he  haaarighttothe  b  an  e  f  wo  conditions:-—  r*i(>-i 
1.  That  the  real  value  of  the  loan  be  n  u  lly  paid.  2.  That  I  J 
he  be  pUced  during  the  vateriti  n  bo  sam  footing  m  the  domestio 
creditor. 

VIII.  The  French  Government  du  ng  th  last  war  belween  England 
and  France,  confiscated  a  debt  due  f  om  a  F  enoh  to  a  British  subject; 
subsequently,  an  indemnity  was  a  pnl  t  1  f  n  the  part  of  the  French 
Government,  "When  the  mattei  wa  b  ug  b  fore  the  Commissioners 
appointed  to  adjust  claims  of  tb  1  p  on  i  question  of  great  im- 
portance arose,  namely,  whether  the  debt  was  to  be  calculated  according 
to  the  value  of  the  currency  at  the  time  when  the  confiscation  took  place ; 
or,  thero  having  been  subsequently  to  the  time  of  this  confiscation  a 
great  depreciation  in  the  French  currency,  whether  the  value  should  be 
calculated  in  the  depreciated  currency.  The  Commiaaioners  held  that 
the  debt  ought  to  be  calculated  according  to  the  value  at  the  time  of  the 

(c)  Hangard,  Pari.  Deb.  184T. 

{<;)  E.  g.  as  in  the  case  of  Greece.  See  Conveation  of  30tb  April,  1B33,  art. 
sii.  De  M.  et  De  0.  t.  iv.  p.  340. 

(e)  See  also  case  mentioaefl.  by  Vattel,  1.  il.  c.  sii.  s.  170, 
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fi  Th     I      y  C  a    p  nfirmelther  lecrGG(/) 

^        n   G  t  Jg      evet  knowu   n  Bq  laod 

a  i  n    i        Jgm  b  h       h     e  se  i  ore  n    aoaln^y  to 

haabwuadb  d  wb     ver  m  gbt  be  the  law(^) 

n  wb       aclp  nf  nyb  ppcned  between  the  t  me 

w  b         b    w  d  wb  was  pa  d     f  i    he  sa  d 

b  wg  ybFab       votnment     tben  tLej  are 

und     hwg  dp       bpyntbe  same  s  t  at  on  as  if 

yhdn        dn  Inm  tho  case  of  a  debt  r  piy 

b    dy      f       d        b  ix    cise  of  ■*  w    ngloer  wbo 

ma  d         d        p        y  u  d     h    w      f,       act  lie  b  13  done     and  it 

h  h  h  iZ    ho  does  not  make  00m 

p  n   by  n         an   flse  wb    h    J3   only    wortb      0?    — 

p,-,bm        mkpb        ff  b  tweon   tbe  yi1  e  of  the 

L     *J         gn  ff  p     «       (  ) 

In  b         d  a  n   tej    m 

IX.  It  is  a  olear  maxim  of  International  L^w  tbat  the  property  of 
tbe  aiibjeot  is  liable  for  tbe  debts  contracted  by  tbe  State  of  wb  cb  be  la 
a  member.  This  proposition  is  discussed  with  leirn  ng  ind  excell  nt 
sense  by  Grotius.  After  saying  tbat — "Meio  nat  ib  ju  e  ex  facto 
alieno  nemo  tenetur  nisi  qui  bonorum  successoi  est  ani  c  tm^  some 
remarkable  passages  from  Seneca,  "Si  guis  p  inm  msie  jecuiimi 
credat,  non  dieam  me  tllius  dehiiorem,  nee  hoc  a>s  ahenum  projitnh" 
ad  exsolvend-mn  to/men  hoc  porHonem  meam  daho  mjihs  e  popvilo  non 
tangnatn  pro  me  solvam,,  sed  tanguam  pro  paf/t  1%  co  feram  iSvngult 
debebunt  iion  tanquam  propriimi,  sed  fanquam  puM  ci  p  He  i  {i)  and 
after  observing  tbat  by  the  Roman  Law  the  debts  of  the  "  universitas," 
or  corporate  body,  were,  on  failure  of  the  funds  of  tbe  wiiiversitas,  bind- 
ing upon  individuals,  "non  (quaj  "singuli,  sed  quS.  pars  sunt  univer- 
sorum;"  and  tbat  tbe  whole  tenor  of  the  later  provisions  of  that  law 
were  adverse  to  tbe  principle  of  hypothecating  one  man's  property  for 
another's  debts,  even  for  public  debts ;  he  adds  in  admirable  language : — ■ 
"  Hfec  quanquam  vera  sunt,  tamen  jure  gentium  voluatario  induci  potuit, 
et  mluctum  appaiet,  ut  pro  eoquod  debet  pr-est-iie  c  v  Iisaliqua  societa'), 
aut  ejus  caput  sive  \  ci  so  piimo,  sive  quod  alieno  debito  jus  non  red 
dendo  ae  quoque  obstrinxent  pro  eo  teneantut  et  obligata  aint  bona 
omnia  corporalia  et  incorpoialia  eorum  qui  tali  aociutati  aut  cipiti  sub 
sunt  Espiessit  autem  hoc  qua,dam  ncc  s'iitas  quod  alio^ui  magna 
daretur  miuii  s  facicndis  Iioentn,  cum  bona  impeiantium  iseje  njn  tam 
facile  poss  nt  m  manns  venire  (pam  pr  vitoram  qui  pluiea  "unt  Est 
igitur  hoc  mtei  juia  ilh  qu'B  Justinunus  ait  u  u  esiifeute  et  hum-inia 
neces'iitatibus  a  geutibus  b  imams  ooDstituta 

(/)  See  the  authorities  on  this  subject  collected.  Stcry  on  Conflict  of  Laws,  as. 
308 — 313;  et  Tide  post,  Comity 

(g)  Vide  ante,  to!  1  chip  vui 

(ft)  PilkiDgton  1  CommissionerE,  &c ,  2  Euapp's  PiiTy  Oonncil  Eeporta,  pp. 
H— 21. 

(i)  De  J.  B  et  P   1  111   c  u  =■!   1   3 
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^CHAPTER     IV.  [*15] 

RECOGNITION. 


X.  Closely  connected  with  the  subject  of  Interventio; 
the  .end  of  the  former  volume  of  this  work,  is  the  subject  of  Recogni- 
tion, which  is  a  kind  of  moral  interveation  by  one  State  in  tho  affairs  of 
another  (a J 

Such  K  tho  usual  meaning  of  this  term  of  International  Jurisprudence; 
but  it  may  also  signify  tho  act  of  acknowledgment  by  the  State  itself, 
from  which  the  Province  claiming  its  independence  has  revolted,  of  the 
independence  of  that  Province. 

Such,  for  example,  were  the  formal  Recognitions  by  the  German  Em- 
pire, ]n  164S  and  1654,  of  the  Independence  of  Switzerland;  of  Holland 
by  Spain;  of  Holland  in  1649,  and  of  Portugal  in  1668 ;  by  Great  Britain 
of  the  United  States  of  America  in  1782 ;  by  Franoe  when,  in  the  Treaty 
of  Paris  in  1815,  she  recognized  the  independence  of  the  kingdoms 
which  had  been  seized  upon  and  retained  by  her  since  1790. 

This  Recognition  is,  of  course,  infinitely  more  material  to  the  reoog- 
nized  State,  than  any  act  of  the  kind  by  a  third  power  can  be.  But  it 
is  the  latter  species  of  Recognition  that  claims  discussion  in  this  place. 

XI.  lu  modern  times,  at  least,  the  occasions  for  the  application  of  this 
part  of  International  Law  can  only  arise. 

*1.  Wben  a  nation  acquires  by  conquest  a  new  territory,  which  j.  ^-  _  ^ 
aheokims  to  have  recognized  as  an  integral  part  of  her  kingdom.  I-         J 

2.  When  a  portion  of  a  nation  separates  itself  from  the  remainder, 
and  claims  admission  as  an  independent  community  into  the  society  of 
States.  The  principle  affecting  such  a  claim  is  the  same,  whether  this 
portion  occupy  a  territory  on  the  same  Continent  with,  and  contiguous 
to  the  country  from  which  it  has  revolted,  or  a  distant  colony  of  that 
country;  whether  it  be  the  case  of  Holland  and  Portugal  in  the  reign  of 
Philip  II.,  of  Belgium  in  our  own  times,  of  the  North  American  Colo- 
nies in  the  reign  of  George  III.,  or  of  the  South  American  Colonies  in 
that  of  Ferdinand  VII. 

3.  There  is  also  the  case  of  the  Governor  of  an  Independent  State 
assuming  a  new  title,  of  which  he  claims  the  recognition  by  other 
Statea.(6) 

(a)  Martens,  t.  i.  1.  3,  c.  2,  s.  82,  n.  6.     De  la  Eecannaissancc  politique. 

Kliibec,  e.  23. 

Oppeniiflim,  p.  202,  kap  8,  s.  0,  in  part  veij  good  and  clear. 

Saalfeld,  s.  30,  pp.  63,  S4. 

Wheaton,  Elem.  33,  37,  42. 

Hetftera,  ss.  23,  29,  62. 

Martens,  Nouvelles  Caaees  C^lSbrea,  torn.  i.  p.  310.  Cause  Quairifcme:— "Dif- 
Krends  eurvenuea  en  1118,  eotre  la  Grande  Bcetagna  et  la  France,  au  eujet  de  la 
reconnaiaeance  de  rinfl^pendanee  dea  Colonies  Auglo-Ainlricaiiies." 

Vattel,  1.  IT.  c.  V.  B.  68. 

{6)  "It  ia  perfectly  true,  as  has  been  menijooed,  that  the  terra  'recognition'  has 
been  much  abused;  and,  unfortunately,  that  abuse  has,  perhaps,  been  supported 
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j-a,T--|  *Xn.  1.  The  first  mstonoe  belongs  more  properly  to  the  part 
L  J  of  this  treatise  whicli  relates  to  the  Rights  of  Belligerenfa,  the 
Duties  of  Neutrals,  and  the  Effects  of  War. 

2.  As  to  the  second  instance,  the  Recognition  of  a  revolted  Province 
or  Colony  by  a  State,  other  than  that  from  which  it  has  revolted,  is  of 
two  kinds.  Virtual  and  Formal. 

The  mere  observance  by  a  Third  Power  of  a  strict  neutrality  in  the 
war  between  an  old  and  a  new  State,  especially  when  called  upon  by  the 
former  for  iatflrvention  and  aid,  has  some  beneficial  effect  with  respect  to 
the  nation  which  is  struggling  for  independence.  It  allows  impartially 
to  both  an  equal  rank  and  character  as  belligerents.  The  question  of  the 
right  of  Third  Powers  to  assist  either  party  has  been  already  considered.(/c) 

XIII.  If  the  contest  be  protracted,  and  there  be  any  appearanee  of 
equality  between  the  contending  forces,  tie  subsequent  conduct  of  Third 
Powers,  intending  to  remain  neutra!,  cannot  be  blamed,  if  they  proceed 
to  a  virtual  Eeoognition  of  the  revolted  State ;  that  is  to  say,  if  they 
recognise  its  commercial  flag,  and  if  they  sanction  the  appointment  of  con- 
Bula  to  the  porta  of  tho  new  State.  So  far,  there  is  a  Recognition  of  its 
de  facto  existence,  fully  justified,  perhaps  indeed  imperatively  enjoined,  by 
the  duties  of  the  Third  Power  towards  its  own  subjects,  and  in  no  way 
inconsistent,  aeoording  to  the  practice  of  nations,  with  the  continued 
observance  of  neutrality  between  the  contending  parties. (^ 

It  was  not,  however,  till  after  the  struggle  between  Spain  and  her 
South  American  colonics  had  lasted  for  many,  about  twelve,  years,  that 
Great  Britain  accorded  this  virtual  Reoognition  to  the  latter — righteously, 
perhaps  even  too  scrupulously,  observing  the  rule,  of  not  injuring,  even 
P,,o  ,  indirectly,  *  the  interests  of  a  country  with  which  she  was  on  terms 
L        -I  of  amity. 

XIV.  There  is  no  proposition  of  law  upon  whioh  there  exists  a  more 

by  some  anthority:  it  bas  clearly  two  senses,  in  wliioh  it  is  to  bo  differently 
oaderetood.  If  the  colonies  say  to  tl5e  moth ar  country,  'We  assert  our  inde- 
pecdeace,'  and  the  mother  country  answers,  'I  admit  it,'  that  is  recognition  in  one 
BeoEe.  If  the  colonies  say  to  another  State,  'We  are  independent,'  and  that  other 
State  replies,  'I  allow  that  you  are  so,'  that  is  recognition  in  another  sense  of  the 
term.  That  other  State  simply  aclsnowledgea  the  fact,  or  rather  its  opinion  of  the 
fa«t;  but  she  confers  nothing,  unless,  under  particular  circumstanoeB,  she  may  be 
considered  as  conferring  a  favour,  Therefoce,  it  is  one  question,  whether  the  re- 
cognition of  the  independence  of  the  colonies  shall  take  place,  Spain  being  a  party 
to  snch  recognitioD ;  and  another  quesUon,  whether  Spain,  withholding  what  no 
power  on  earth  can  necessarily  extort,  hy  fire,  sword,  or  conquest,  if  she  maintain 
silence  without  a  positive  refusal,  other  countries  should  acknowledge  that  inde- 
pendence, I  am  sure  that  my  honourable  and  learned  friend  will  agree  with  me 
in  thinking,  that  his  exposition  of  (he  different  senses  of  the  word  'recognition'  is 
the  clearest  argument  in  fkvonr  of  the  course  we  originally  took,  namely,  that  of 
wishing  that  (he  recognition  in  the  minor  sense  should  carry  with  it  raoognittoa 
by  the  mother  country  in  the  major  sense.  The  reoognition  by  a  neutral  power 
alone  cannot,  in  the  veiy  nature  of  things,  carry  with  it  the  Bame  degree  of  autho- 
rity as  if  it  were  accompanied  by  the  recognition  by  the  mother  coontry  also." — 
Speeches  of  Mr.  Canning,  vol.  v.  pp.  299,  300, 

(k)  Vide  ante,  vol.  i.  p.  442, 

Mr.  Canning's  Speech  on  the  Independence  of  South  America,  vol.  t.  p.  295. 

(!!  See  Petition  of  London  Merchants,  presented  to  the  House  of  Commons  by 
Sir  J.  Mackintosh, 

Canning's  Speeches,  vol.  v.  p.  293. 
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universal  agreement  of  all  jurists  tban  upon  this,  viz.,  that  this  virtual  and 
rfe/acio  Recoguitionof  anew  State  givoa  no  just  cause  of  offence  to  the  old 
8tate,(»i)  inasmuch  as  it  decides  nothing  concerning  the  asserted  rights  of 
the  latter.     For,  if  they  be  eventuallj  sustained  and  made  triumphant 
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Britain,  on  the  first  appearance  of  discontent  in  Amenea  in  1705,  and 
"which  were  brought  to  light  by  the  act  which  has  been  men-  „^.q  ^ 
tioned;  the  fact  rests  upon  the  unquestionable  authority  of  the  L  J 
memoires,  since  published,  of  the  agents  employed  hy  the  French  Govern- 
ment to  excite  the  rebellion  in  North  America. (o) 

XVI.  To  the  Virtual  must  succeed,  in  course  of  time,  a  Formal  Ee- 
oognitjon,  evidenced  by  the  Bonding  of  ambassadors,  and  the  entering  into 
treaties  on  the  part  of  Foreign  Powers,  with  the  new  State. (^) 

Speaking  generally,  two  facts  should  occur  before  this  grave  step  be 
taken,  whereby  the  Neutral  Power  becomes  the  ally  of  one  of  the  hitherto 
Belligerent  parties. 

1.  The  practical  cessation  of  hostilities  on  the  part  of  the  old  State, 

S»)  President  Monroe's  Message,  2nd  Dec.  1323  ;  and  aee  Speeches  of  Caaning 
Mackintosh,  referred  to  above. 

(n)  Martens,  Kouvellea  Causes  CSlfebres,  t.  i.  pp.  466-7 — Canse  Quatri6me. 

(o)  "  To  tliose  who  say  there  is  something  mean  and  paJiry  in  negotiating  a 
treatj  as  the  mode  of  recognition,  and  who  would,  if  they  were  ministers,  rather 
resign  than  so  disgrace  themselves,  I  will  only  observe,  that  this  has  been  always 
the  mode.  The  Minister  of  the  United  States  was  not  admitted  to  the  court  of 
Prance  till  after  the  signature  of  a  treaty.  That  was  the  mode  of  recognition  in 
that  case ;  but  there  were  other  circumstances  attending  the  act,  widely  different 
from  our  recognition  of  the  late  Spanish  colonies.  France  not  only  recognised  the 
United  States  before  her  territory  waa  free,  and  without  giving  the  mother  country 
any  offer  of  precedency,  but,  thoagh  in  amity  with  us  at  the  moment,  mixed  up 
with  the  act  of  recognition  a  treaty  of  alliance  with  the  United  States  to  enable 
them  to  achieve  their  indepeudenoe." — Mr.  Canning's  Speech  on  the  Address  on  the 
King's  Speech  on  tbe  opeuing  of  the  Bcasion,  Feb.  15,  1S22,  Canning's  Speeches, 
vol.  V.  p.  322. 

(^)  Sir  J.  MHckintosh's  Speech,  vol.  iii.  p.  448  of  hie  Miscellaneous  Works. 
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wtioh  may  long  precede  the  theoretical  renunciatioa  of  her  rights  over 
the  revolted  member  of  her  former  dominions. 

2.  There  should  occur  the  consolidation  of  tto  new  State,  so  far  at 
least  as  to  be  in  a  condition  of  maintaining  International  relations  witb 
other  countries;  an  absolute  hona  fide  possession  of  independence,  as  a 
separate  kingdom,  not  the  enjoyment  of  perfect  and  undisturbed  internal 
tranquillity, — a  test  loo  severe  for  many  of  the  oldest  kingdoms, — but 
there  should  be  the  existence  of  a  G-overnment,  acknowledged  by  the 
.  people  over  whom  it  is  set,  and  ready  and  able  to  acknowledge 
'  *and  to  prove  its  responsibility  for  their  conduct  when  they  come 
n  nt  t  w  th  f  eign  nations , — where  ouch  a  G-overnment  ae  this  exists, 
h    q  n      t   Foimil  Recognition  la  rither  one  which    concerns   the 

nt    n  1  p  1   y    f  other  kingdoms,  than  a  question  of  an  International 
cha      i 

WII  But  th  refusal  or  the  withholding  of  the  consent  of  the  old 
Stat  aft  th  mbknoe  ot  ■*  piesent  cjntest  baa  ceased,  upon  the  bare 
han  that  I  may  one  day  or  other  recover  her  authority,  is  no  legiti- 
mate b  t  th  oraplete  and  Formal  Recognition  of  the  new  State  by 
th  th  mmunities  of  the  world ;  though  it  is  most  desirable  that  this 
R  c  g  t  n  h  Id  follow,  and  not  precede  that  of  the  old  State.  Upon 
th  p  nt  b  th  the  reason  of  tho  thing,  and  the  ancient  and  modern 
p      t        f  n  t    n  ,  are  quite  decisive. 

X\  III  It  was  not  tiO  nearly  eighty  years  after  the  revolt  of  the 
United  Netherlands,  and  nearly  seventy  years  after  their  Declaration  of 
Independence,  that  the  Crown  of  Spain,  by  the  Treaty  of  Munster,  recog- 
nised (30th  January,  1648)  that  Republic.  But  during  that  long  int«r- 
val  every  State  in  Europe,  with  the  exception  of  Austria,  recognised 
virlually  and  formally  the  new  State  of  the  United  Provinces.(2) 

The  revolt  of  Portugal  from  Spain  on  the  Ist  of  Pecember,  1640, 
seated  the  Duke  of  Braganza  on  the  throne  of  that  country.  It  was  not 
till  twenty-sii  years  afterwards  that  Spain  acknowledged,  by  the  Treaty 
of  Lisbon,  concluded  on  the  23rd  of  February,  1688,  under  the  media- 
tion of  England,  the  independence  of  Portuga!.(j-) 

Within  a  year  of  the  proclamation  by  the  Cortes  of  the  Duke  of  Bra- 
ganza, a  treaty  of  peace  and  alliance  was  entered  into  between  Charles  I. 
of  England  and  John  IV.  of  Portugal,  wherein  John  is  mentioned,  as  a 
r  *21 1  ^^"^'^1  sovereign  *and  the  l^ing  of  Castilo,  as  a  dispossessed  raler, 
L  -■  while  the  King  of  England  alleges  that  he  is  moved  to  conclude 
the  Treaty  "  by  his  solicitude  to  preserve  the  tranquillity  of  his  kingdoms, 
and  to  secure  the  liberty  of  trade  of  his  beloved  subjectB."(s) 

All  the  European  Powers  recognised  the  Commonwealth  and  Protect- 
orate of  England;  and  in  the  same  manner  they  reoognised  Charles  II. 

(3)  Dumont,  vol.  vi.  p.  429,  vol.  T.  p.  507. 

Sir  James  MaokiQtoeh'B  Speech  on  the  Eeoognition  of  tlie  Spanish  America! 
Statea,  vol.  iii.  pp.  444-5.    MifiOBll.  WorliS. 
Sehmauas,  Corp.  J.  G.  num.  cssv-vi-Tii.  pp.  614-30. 
if)  Dumont,  vol.  vii.  p.  238. 
(s)  Dumont,  vol.  vi.  p.  238. 

Sir  J.  Mackintosh,  voi.  iii.  pp.  446-7. 
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who  acknowledged  the  binding  force  of  all  the  treaties  concluded  during 
the  time  of  the  Republic  in  England. 

On  the  other  hand,  the  Eeoognition  of  the  son  of  James  II.  of  Eng- 
land, after  the  death  of  that  exiled  monarch,  was  justly  resented  by 
Great  Britain  aa  a  gross  insult  and  flagrant  violation  of  the  Law  of  Na- 
tions. The  Father  of  the  Prince  so  recognised  had  not  been  acknow- 
ledged or  obojed  in  England,  but  had  been  declared  by  the  solemn  reso- 
lution of  the  nation  to  have  abdicated  the  throne  of  that  country.  This 
Recognition  therefore  led  immediately  to  the  formation  of  the  Grand 
Offensive  and  Defensive  Alliance  between  England,  Holland,  and  the 
Emperor  of  Germany  against  France  and  Spain. (() 

The  Recognition  of  the  North  American  States  by  France  in  1778, 
and  the  peculiar  circumstances  attending  it,  which  induced  Great  Britain 
to  consider  such  an  a.ct  as  a  casus  lelli  against  France,  has  been  already 
adverted  to. 

XIX.  It  has  been  stated  in  the  foregoing  pages(w)  that  the  refusal  of 
Great  Britain  to  recognise  the  Republic  of  1792,  was  expressly  grounded 
upon  the  monstrous  proclamation  which  the  French  authorities  promul- 
gated at  that  time.  Great  Britain  recognised,  in  common  with  the  other 
European  Powers,  the  Consulate  in  France,  at  the  Peace  of  Amiena 
*(1801,)  and  was  the  only  Power  which  did  not  recognise  the  |-*on  -i 
Empire,  '-         •' 

On  March  25th,  1825,  Mr.  Canning  replied  to  the  remonstrance  of 
the  Spanish  minister  with  reapcct  to  the  Recognition  (at  that  time  only 
virtual)  by  Great  Britain,  of  the  South  American  Republics,  in  the  fol- 
lowing remarkable  words : — 

"  The  example  of  the  lato  revolution  in  France,  and  of  the  ultimate 
happy  restoration  of  His  Majesty  Louis  XVIII.,  is  pleaded  by  M.  Zea 
in  illustration  of  the  principle  of  unextinguishable  right  in  a  legitimate 
Sovereign ;  and  of  the  respect  to  which  that  right  is  entitled  from  all 
Foreign  Powers;  and  he  calls  upon  Groat  Britain,  in  justice  to  her  own 
consistency,  to  act  with  tho  same  reserve  towards  the  New  States  of 
Spanish  America,  which  she  employed,  so  much  to  her  honour,  towards 
revolutionary  Franoe. 

"But  can  M.  Zea  need  to  be  reminded  that  every  Power  in  Europe, 
and  specifically  Spain  amongst  the  foremost,  not  only  acknowledged  the 
several  successive  Governments,  de  facto,  by  which  tho  House  of  Bour- 
bon was  first  expelled  from  the  throne  of  France,  and  afterwards  kept 
for  near  a  quarter  of  a  centnry  out  of  possession  of  it,  but  contracted 
intimate  alliances  with  them  all;  and  above  all,  with  that  which  M.  Zea 
justly  describes  as  the  strongest  of  de  facto  Governments — the  Govern- 
ment of  Bonaparte ;  against  whom  not  any  principle  of  respect  for  tho 
rights  of  Legitimate  Monarchy,  bat  his  own  ungovernable  ambition, 
finally  brought  combined  Europe  into  the  field? 

<'  There  is  no  nae  in  endeavouring  to  give  a  spacious  colouring  to  facts, 
which  are  now  the  property  of  history. 

(i)  Sir  J.  Mackintosh,  vol.  iii.  pp.  446-7. 
M^moirea  de  St.  Simon,  t.  iii.  p.  228. 
{«)Vol.i.p.435. 
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"  The  UEiJorsigaed  is,  therefore,  compelled  to  add,  that  Great  Britain 
herself  cannot  justly  accept  the  praise  which  M.  Zea  is  willing  to  ascribe 
to  her  in  this  respect,  nor  can  she  claim  to  bo  altogether  exempted  from 
the  general  charge  of  having  treated  with  tho  Powers  of  the  French 
Revolution." 

"It  is  true,  indeed,  that,  up  to  the  year  1796,  she  abstained  from 
r*2^  n  treating  with  revolutionary  France,  long  after  other  *Powors  of 
<-  -I  Europe  had  set  her  the  example.  But  the  reasons  alleged  in 
Parliament,  and  in  State  Papers,  for  that  abstinence,  was  the  unsettled 
Stite  of  the  French  Ooverament  And  it  onnnot  be  denied  that,  both 
a  179G  nil  97  G-  tBtnpndan  gotiation  for  peace  with  the 
D  y    f  F        e —    n  g       t    n  th    f      urable  ooncluaion  of  which 

w    Id  h         mpl    da         gtnfthtfmof  G-ovemment;  that  in 
1801    h         d     1  w  th  th    C  a    1         that  if,  in  180G,  she  did  not 

1  d  a  t  ty  w  th  B  p  t  Emp  of  France,  the  negotiation 
w  blinffm  lyn  q  tnft  ms;  and  that  if,  from  1808 
t    ISli     htdlyfdtltt        y        t         fmF  h 

d  d         d    1      dly      d       t  ly      n  t     f  '^p  1         wh  m 

B      I     t    p    t  ly     f      d  t    adm  t      p    ty  t    th        g  t    t 

N  )    f    th        t  til       d  th  t  1S14  th    y       n 

wh    h    h     B      b      dy      ty  w  t     Uy       t      1    p         w     Id  h 

b       mlbyG      tBt       wthB      pt      fbhdctb 

bl        h     d  m     1  d  8p  t  b  nt  th  t  f 

E      p    t    w        t       1    th       w      1     t         m        th      11         f  th 
p       bl        p  d       y    f  pi       g     m      th     th         B      b  q    n  th    th 
t  F 

Th     1 1     1  th     f       t    th         1    t   f  (h   P  w        f  E      p        d 
t    fh  t    f  C       tBt       h       If  w  th       p    t  t    th    F        h  He 
It        d       b  t         11    L      1     t       t  f  th  t         t  I    !    t 

G  mtlyGtBt         jhplt  dm 

than  by     h        b  t  by  C       tBt        h       If    h  w 
th  mpl        1 1    h     by  th      th     I   w  f  E      p 

b?  ^n        (  ) 

X\   Th    P      1  t   n  wh   h      t  d  L        Ph  1  pp   up 
F  lb80       IthP      Itnwhhitlhm 

|.       ,  .,     p      E  p  bl        nd  th     R      1  t  h    h 

L        J  mtftltkgdmtthi  tEp 

dlyEld      dbyth     E      pnPw 

Th   f        I  B     g    t   n   f  th    S    th  Am  K  p  bl       by  T      t 

B   t   n  t    It  piac      n  lb25      nd  u  d      th     n  t         f       t      ty    f 

mm        whil  th  yw      y  ta      kn  wl  dg  d  by  th  m  th  '  y  (   ) 

S  State  Papers,  to],  sii,  pp.  913-14. 
Sea  Mr.  Canning's  Speeches,  koI.  t.  p.  333. 
"  KxtensiTB  commercial  interooucBC  haviDg  been  eatablisliefl  for  a  series  of  years 
between  the  dominions  of  his  Britannic  Majesty  and  tlie  territories  of  the  United 
Provinces  of  Eio  de  la  Plata,  it  seems  good,  for  ibe  security  as  well  as  encourage- 
ment of  such  commercial  iotercourse,  and  for  the  jnaiofenance  of  good  undec- 
stasdiug  between  bis  said  Britannic  Majesty  and  the  said  United  ProTiaces,  that 
the  relations  now  subsisting  between  them  should  be  regularly  acknowledged  and 
confirmed  by  the  signature  of  a  treaty  of  amity,  commerce,  and  navigation. 
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The  formal  Racogn  f  G-  an  absolutely  independent  Power, 

may  be  said  not  to  ha     d  fi  ly     ken  place  till  May,  1832.     Bat  on 

the  6th  of  July,  182     F  G        Britain,  and  Russia  interposed,  in 

order  to  guarantee  ag  dpd  tG  d  tdhy 

a  socret  and  addition  1  1  d  Igtdtt 

eommercial  relations  w  h  h  f    m  th   d  f      f  th    t     ty  wh  th 

the  Porte  consented  t  fa    d  d  t        (  ) 

The  formal  Reoogn  fBlgm        h      b        al      dyttltk 

place  without  the  eon  f  H  11     1 

"  Placuit  gentibus,  (a)  thon   b  th       tb      y      1  j      t       t 
after  the  lapse  of  a  reasonable  p       d    f  t  m        w  State    th  t  h  I 

facto,  aohiesed  an  iadepeaden  t  wh  tl       th  1  m    h 

countries  have  or  have  not  acq  d       th         1       f  th         (Jj 

*It  has  been  said  that  to  r  f       P  t        wh  1    th  |-        - 

ia  at  all  doubtful,  or  the  confl   t       t  wh  lly    b     d      d  t  L        -I 

an  offence  against  the  Law  ofNt        ()tth       mtmt      yftn 
border  upon  an  injury,  as  may  th  11         f  b       d       wh    h 

yet  by  itself  no  casus  helli. 

XXI.  It  is  well  remarked  by  H      1     h     wh       N  ^  '         ^  f       th 
Peace  of  Campoformio,  said      Th    F       h  E  p  bl  m  1 
recognition  than  the  sun  req          t    1           g       1      h        p        d 
these  words  nothing  more  tha     th      t        tl     f  th           t       f    t  wb    h 
carried  with  it  a  practical  rec                 wh  th         p         I       1 

\i.(A.{A) 

Nevertheless,  Recognition  i         ght  wh    li     th      St  t  1 

obligation  to   render,  in  such  f  dm 

others  this  reason  should  be  m     t       d       m  ly  th  t  th     fi    t    t 
Recognition  places  the  subj    f      f  th  It  d  p  y 

disadvantageous  position,  with      pttthm         pitb       1     fth 
countries.      It  is  a  firmly  etilhddt  fBth       dNth 

American,  and  indeed  of  all  j       pi  th  t  t  b  1     g         1         ly  t 

Governments  to  recognize  new  Stt  Ithtutl        h        gt 

either  by  the  Government  of  th  t  y      wh        til  t 

brought,  or  by  the  Governme  1 1    wh    h  th        w  St  te  b  1     g  1  C      t 
of  Justice  are  bound  to  consid     th  t    t         f  th    g  m         ^ 

unaltered. 

XXII.  Thus,  in  The  City  of  Berne  in  Switaorland  v.  The  Bank  of 
England,  it  was  decided  that  a  Judicial  Court  cannot  take  notice  of  a 
foreign  Government  not  acknowledged  by  the  Government  of  the  country 
in  which  that  Court  sits,  and  that  the  fact  of  aeknowledgment  is  matter 
of  public  notoriety.(e) 

"  For  this  purpose  tbey  have  named  their  rospeotive  plenipotentiaries,  that  ia  to 
Baj-,"  &c. — 'Di-eo^y  of  Amity,  Commerce,  and  Navigalwn,  between  His  Majesty  and  the 
United  Frovinces  of  Bio  de  ia  Plata.  Signed  at  Buenoa  Ayces,  Februarj  2,  1B25 
(Preeentea  to  Parliament,  May  16,  1825.) 

(3)  De  M.  et  De  C.  t.  iv.  pp.  104,  339.  (fl)  See  vol.  i.  p.  39. 

(tj  Papere  relative  to  the  J^aire  of  Greeoe:  Published  ia  London.     1835. 

(e)  Oppenheim.  p.  213. 

[d)  Hegel,  Naturrecht  und  StaatswiBSEHSOhafl ;  Werbe,  b.  viii,  s.  331.  (Ed. 
Beclio,  1840.) 

{e]  9  Vesey,  Eep.  p.  341. 
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[■  *nR  T  ^''^^  ''1  Bolder  v.  The  Bank  of  England,  the  Court  refused 
L  -1  *to  order  dividenda,  received  hefore  the  bill  filed,  of  stock  pur- 
chased by  the  old  Government  of  Switzerland,  to  be  paid  into  Court  by 
the  trustees,  on  the  application  of  the  present  G-ovemment,  without 
having  the  Attorney- General  a  parly. (/) 

In  the  case  of  Thompson  v,  Powies,  it  appeared  that  a  revolted  colony 
of  Spain,  not  recognized  as  an  independent  State  by  Great  Britain, 
executed  bonds  at  sis  per  cant,  interest,  as  securities  for  a  loan.  P., 
acting  in  collusion  with  B.,  a  holder  of  the  bonds  in  England,  by  falsely 
representing  that  he  had  purchased  some  of  them,  induced  ihe  plaintiff 
to  become  a  purchaser ;  and  it  was  held,  on  demurrer,  that  the  bonds 
were  not  -usurious,  as  it  did  not  appear,  by  the  bill,  that  the  contract  for 
the  loan  was  made,  or  the  amount  of  it  to  be  paid  in  this  country  j  that 
P.  and  B.  would  haye  been  answerable  to  the  pliintiff  for  losses  sustained 
upon  hia  purchase ;  but  that,  aa  the  original  contract  was  made  with  a 
Government  not  acknowledged  by  Gieat  Bnlam,  the  Court  could  not 
relieve  hiTn.(y) 

In  Taylor  v.  Barclay,(A)  it  also  appeared  that,  to  prevent  a  demurrer 
to  a  bill,  it  was  falsely  alleged  m  it  that  a  lovolted  colony  of  Spain  had 
been  recognized  by  Great  Bntain  as  an  mdopendont  State  :  the  Court 
held  itself  bound  to  know,  judicially,  that  the  allegation  is  false,  and 
not  to  give  it  the  intended  effect. 

So  in  the  case  of  The  Manilla,  ports  and  places  of  St.  Domingo,  not 
in  possession  of  the  French,  were  excepted  out  of  the  general  character 
of  the  island  aa  an  enemy's  colony,  since  the  Orders  in  Council  had 
recognized  them  as  open  to  British  trade. (i) 

In  the  United  States  of  North  America  a  similar  doctrine  bas  beea 
^^„,_,  held.  It  has  been  laid  down  by  their  Conns  that  *it  is  the 
L  -J  exclusive  right  of  Governments  to  acknowledge  new  States  arising 
in  the  revolutions  of  tho  world ;  and  until  such  Recognition  by  their 
Government,  or  by  that  to  which  the  new  State  previously  belonged,  the 
judicial  presumption  must  be  that  the  ancient  order  of  things  remains 
nnchanged.(Z;) 

The  same  Government  has  held  that  when  a  civil  war  rages  in  a 
foreign  nation,  one  part  of  which  separates  itself  from  the  old  established 
Government,  and  erects  itself  into  a  distinct  Goverumenl,  the  Courts  of 
the  Union  must  view  such  newly  constituted  Government  as  it  is  viewed 
by  the  legislative  and  executive  departments  of  tho  Goveroraont  of  the 
Uoited  Statee.(i) 

(/)  10  Vesey,  352 ;  11  Tesej,  283. 

iff)  3  Simon's  Rep.  194.  (A)  lb,  213. 

H)  The  Manilla,  1  Edwards'  Admlr.  Rep.  1. 
The  Manilla,  2  Dodson,  363. 
Triaarri  v.  Clement,  3  Ring.  432. 

(ft)  GelBton  V.  Hojt,  3  Wbeatoii'a  (Amerio.)  E«p.  p.  324. 
h)  The  United  States  v.  Palmer,  ib,  p.  634. 
Eose  V.  Himely,  4  Cranch's  (Americ.)  Eep.  341. 
Oppenheim,  pp.  212-13. 
Wlieaton's  Elem,  pp.  98-99. 

See  also  Debate  on  Foreign  Enlistment  BUI,  Jnne  lOth,  1 
Deb.  vol.  ili.,  especially  Speeoljes  of  Sir  J.  Mackintosh  and 
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XXIIL  3.  Tlie  tlilrd  instance,  viz.  the  case  of  tlie  Go> 
indcpcii(3eiit  State  assuming  a  new  title,  and  claiming  the  Recognition 
of  it,  remains  to  be  considered. 

I  q  mp  y  g  um       y 

dgy         uhjw  mp  h  p 
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century  the  Popes  arrogated  to  themselvea  the  right  of  confernng  all  dis- 
tinctions of  title  aiid  rank  upon  the  rulers  of  all  the  kingdoms  of  the 
earth,  (m) 

XXIV.  But  although  rulers  may  assume  what  titles  they  please, 
there  lies  no  ohligatioa  upon  other  States  to  recognize  any  changes  in 
the  aootistomed  forms  and  appellations,  which  usage  and  convenience 
have  hitherto  sanctioned,  (o)  Nevertheless  comity  and  the  reason  of  the 
thing  would  induce  other  rulers  to  grant  such  Ea cognition, (pj  except 
in  the  following  instances  : — 

1.  Where  the  new  title  assumed  is  in  opposition  to  or  derogation  from 
existing  rights  or  pretensions  of  the  ralers  of  other  States. (y) 

2.  Where  it  introduces  new  obligations  by  way  of  concession,  or 
otherwiso,  witii  respect  to  other  States. 

3.  Where  it  tends  to  lower  the  dignity  and  degrade  the  character  of 
the  title  already  borne  by  the  rulers  of  other  States.^*-) 

*Thcse  objections,  and  especially  the  last,  apply  only  to  the  ^  ^^q  n 
novel  assumption  of  a  title  :  for  if  its  assumption  has  been  sane-  *-        -I 

(m)  Duck,  de  tfsu  at  Auctoritate  Juris  Oivilis,  who  wrote  in  the  time  of  Cliarles 
L,  combats  this  pretension. 
Vattel,  1.  ii.  o.  iii.  B.  34. 
Schmala,  c.  3B,  a.  18. 
Saalfeld,  p.  182. 
Hefftera,  p.  B3,  c.  vi.  a.  39. 
Mably,  t.  i.  p.  213. 
Kluber,  sa.  loT-112. 
(»)  Saalfeld,  p.  3t,  B.  IB, 
Vftttel,  1.  ii.  0.  iii,  B.  45. 
Heaters,  1  B.  29,  a.  4, 
(o)  Miirtens,  B.  12B. 
Saalfeld,  37. 

(p)  Sclimalz,p.  183.  (S)  llably,  i.  213,  !!.  15^. 

(r)  Tattel,  t.  ii.  c.  iii.  a.  44. 
Hefftera,  1  B.  29. 
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1723,  Venice  m  1726,  Denmark  in  1732,  Charles  VIL,  Emperor  of 
Germany,  in  1744;  Francia  I.,  in  1748,  and  also  the  Russian  £/mpire. 
Poland  did  not  recognise  it  till  1764,  and  then  under  conditiona  that  the 
Empress  Catherine  II.  should  lay  no  daim  to  Eed  Hwsia. 

Id  1745  this  matter  assumed  a  shape  whioli  afterwards  led  to  a  curious 
diplomatic  negotiation,  for  France  and  Spain  in  that  year  refused  to 
recognise  the  title,  without  obtaining  a  pledge,  in  the  shape  of  litlerm 
rewrsales  [r4versales\  that  the  Recognition  shonlcl  not  carry  with  it  any 
change  in  the  accustomed  ceremonials  of  the  Courts.  Spain  obtained 
the  reversals ;  but  Prance  had  not  succeeded  in  obtaining  it  as  lato  as 
1762,  when  she  in  consequence  refused  Peter  III,  the  title  of  Emperor: 
it  was  at  last  obtained  by  her,  but  again  questioned,  at  the  succession  of 
Catherine  II.  a  few  months  afterwards;  hut  the  matter  was  finally 
adjusted.  (3^) 

fjj  Vattel,  1.  ii.  c.  iii.  s.  44. 

It)  Martens,  1.  iv,  c.  2,  s.  128.     De  la  Eeoonnsiissanoe  des  Titros  et  DignitSs, 

(«1  Eliiber,  lOT,  n.  c. 

(x)  Martens,  lb.     Ompteda,  t.  ii.  p.  508. 

"Weilen  Ihro  Britanniaclie  Majeat.  Ihro  Kajeerliclien  Maj.  von  alien  Bcussen 
einen  diatiaguirten  Beweias  Ibrer  Freundsohaft  und  HochaohtuDg  m  geben  wfln.- 
Behen,  so  woUeii  dieselben  hiecmit,  durch  den  gegenwartigen  soparicten  Artikel, 
Sr.  Eayserl.  Majcst.  von  alien  Beusaea  mehrmahls  gednssertem  Yerlangen  gemasB, 
Ihro  und  Ihrer  Naehfolger  auf  dem  Kayserliohen  RuBsisohen  Thron  Kajsacwflrde 
erkennen,  und  denenselben  den  Titel  daron  zugeEtehen ;  jedoob  mit  dieser  aus- 
drQc&licben  Bedingnng,  Aass  Ihro  KajEerl.  Majest.  aller  Reussen  und  Dero  Nacb- 
folger  niemablen,  wegen  dieser  Wiirde  nnd  diesea  Titels,  einigaa  Varzng  oder 
Vorrang,  auf  welche  Art  es  sejo  mag,fordern  sollen,  und  dass  diese  Anerkennung 
weder  jelat  noch  kunftig  die  geringate  Veranderung  in  dem  Ceremoniel,  das  bisher 
in  Ansehung  des  Rangs  anter  den  Ministris  beaagter  Ibrer  Kayserl.  und  Britannis- 
chen  Majest.  oder  aonst  auf  irgeud  eine  Art,  sewohl  an  Ibren  eigenen  Hofen,  ala 
an  anderii,  wo  Sie,  respective,  Ministros  haben,  beobachtet  wordeii  ist,  naeh  sioh 
Ziehen  sol!." — Fcedua  inter  Enasiam  eSMagnam  Britanniam,  a.  1743  (Separirter  Ar- 
tikel;) Wenok.  Cod.  Jur.  Gent.  torn.  i.  pp.  etO-l. 

(y)  Martena,  Causes  Cel6b.  t.  ii.  p.  B9 — Cauee  Deuxi6me. 
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XXVI.  The  title  of  Emperor  of  tha  French,  adopteiil  by  Napoloon  in 
1804,  was  recognised  by  every  State  in  Europe  except  Great  Britain. 

At  the  dissolution  of  the  German  Empire,  in  1806,  the  title  of  Em- 
peror of  Austria  was  universally  recognised.  One  of  the  consequences 
of  the  Confederation  of  the  Ehine  was  the  assumption  of  new  titles  by 
old  Potentates,  The  ancient  Electors  of  Bavaria,  Saxony,  and  Wirtem- 
bevg,  became  Kings;  the  ancient  Elector  of  Baden,  and  the  Landgrave 
of  Hesse-Darmstadt,  became  Grand  Dakes ;  and  the  Prince  of  H^assau  a 
Duke;  all  which  titles  were  recognised  by  the  Treaties  of  Paris  (1814) 
and  of  Vienna  (1815.)  Among  the  Eeoognitions  of  new  titles  at  the 
Congress  of  Vienna  were, — the  ancient  Elector  was  recognised  as  King 
of  HaQovev,(j3)  and  *the  Dultes  of  Mecklcn burgh,  "Weimar,  and  |-  ^j,-  -. 
Oldenburgh(o)  as  Grand  Duhes;  the  Emperor  of  Russia  as  King  <■ 
of  PoIand.(5) 

On  the  other  hand,  the  five  great  Powers,  assembled  at  the  Congress 
of  Aix-la-Chapelle  in  1818,  unanimously  resolved  to  refuse  the  Recog- 
nition of  a  new  title  of  King,  which  the  Elector  of  Hesse  at  that  time 
had  indicated  his  intention  to  adopt;  grounding  such  refusal,  among 
other  reasons,  upon  the  consideration,  that  the  title  adopted  by  a  ruler 
was  not  a  question  of  mere  etiquotto,  but  was  a  fact  connected  with  im- 
portant political  relation s.fc) 

*In  making  this  refusal,  they  wore  justified  by  the  express  _  ^„-  -. 
authority  of  Vattcl,(rf)  who  observes,  "  Comme  il  serait  ridicule  •-  J 
a  un  petit  prince  de  prendre  le  nom  de  roi  et  de  ae  faire  donner  de  la 
m,ajei(4,  les  nations  StrangSres,  en  se  refusant  h,  cette  fantaisie,  ne  feront 
rien  que  de  oouforme  li  la  raison  et  a  leurs  devoirs." 

(i)  Art.  axvi.  (a)  Art.  xxviu  jtsxiv.— xssyi.  (J)  Art.  i. 

(ej  "  Pcotocole  aSparS.    Sfiaace  du  11  OcWbte,  1818,  ontro  les  cinq  puiseaocea. 

"La  conKxeuce  aiant  ^t6  in form6a  de  1' intention  de  Son  Alt.  Eoiale,  Eleeteur 
de  Hesee,  de  prendre  le  titre  de  Roi,  et  ^ant  pris  connalssance  doa  lettres  adree- 
sJes  par  ce  prince  aus  souverains  poar  obtiair  leor  conaeolement  i  cette  d-- 
marche r 

"  Lea  Ministres  dea  cinq  Cabineta  cfianis  t  Ais  I.  Cli.,  prenant  on  conaidSration 
que  le  but  da  lauc  rfuoion  eat  celai  de  oonsolider  I'ordre  aotuel  dea  olioaes,  et  non 
pBB  de  ccfier  de  nouvelles  combinaisooa,  conaid&ant  de  plus  que  le  litre  portfi  par 
xm  soQTer^n  o'eat  pas  uu  objet  da  simple  etiquette  mais  un  fait  tenant  h,  dea  rap- 
ports eeaentiels  et  h  d'importaates  questions  politiqnee,  eont  d'avis,  qu'eu  leur 
qualitfe  oolleotive  ila  ne  Bouraieat  prononcec  aur  cette  demande  ;  pris  sSparSraent 
lea  Cabiceis  declarant,  qu'attendu  que  la  demande  de  S.  A.  R.  Elcctcur  de  Hesse 
n'est  justified  par  aucun  moUf  Eatiafaiaant,  il  n'j  a  rien  qui  puiase  lea  engager  h  j 
acoSder. 

"  Lea  Cabineta  prennent  en  mSme  tems  I'ongagement  de  ne  reconnaltre  i.  I'ave- 
nir  aucun  ohangement  ni  dans  les  titraa  dea  aouverains  ni  dans  ecus  de  princes  de 
leura  maiaons  aaus  en  £tre  prgalablement  conTenns  entre  eux. 

"  lis  maintienaent  ce  qui  a  ^t£  atatn^  a  cet  £gard  jusqu'ici  par  dea  actea  formela. 
Les  cinq  Cabineta  appliquent  esplicitement  cette  dernifire  reserve  au  litre  d'Alteaaa 
Eoiale,  qu'ils  n'admettront  d^aormaia  qua  pour  les  chefs  dea  maisons  Gcanducales, 
I'Eleeteur  de  Heaae  y  compria,  et  pour  leura  h&itieta  pt4aomtifa. 

"  Sign.     Metteenioh,  RiohbIiIEU,  Castlbkbaoh,  Wel- 

LrHQTON,     HAEDBNEBRa,     EEKKSTOEFF,     NbSSELBODE, 

Capo  d'Istru." 
— Traits  de  Diplomatic,  t.  i.  p.  357.     Comte  de  Garden ;  Meisel,  Ooura  do  Stile 
Diplomat.:  Dresd.  1824,  t.  ii.  p.  593;  referred  to  by  Hell'ters,  1  B.  s  20,  p.  54. 
(d)  L.  il.  c.  iii.  S.  44. 
OCTOBBBj  1855. — i 
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[*33]  *CHAPTEIl    V. 

ETGHT   TO   EXTERNAL    MABK8   Or  HONOUR   AND 

XXVII.  There  is  a  natural  Equality  among  States  aa  among  Indi- 
viduals ;  and  it  ia  as  repugnant  to  tKe  nature  of  a  State  as  of  a  PorsoQ  to 
be  in  a  conditiim  of  servitude  to  the  will  of  anotber.(a) 

This  natural  Equality  of  States  ia  the  necessary  companion  of  tUcir 
Independence — that  primitive  cardinal  right,  upon  whioh  the  science  of 
International  Law  is  mainly  built. 

States,  considered  absolutely  and  apart  from  their  oonditioa  as  a  mem- 
ber of  the  great  society  of  nations,  are  entitled  to  the  full  enjoyment  of 
a  free  morsJ  iodividual  personality — when  considered  practically  and  with 
relation  to  that  society,  they  are  entitled,  in  their  intercourse  with  other 
States,  to  all  the  rights  incident  to  a  natural  Equality. (6) 
r*^4  1  ^°  other  State  is  entitled  to  encroach  upon  this  Equality  *by 
L  J  arrogating  to  itself  peculiar  privileges  or  prerogatives,  as  to  tbe 
manner  of  their  mutual  intercourse. 

The  relation  of  natural  Equality  is,  in  its  character,  essential,  and  in- 
capable of  being  affeeted  by  any  accidental  attributes  of  another  Stale, 
such  as  its  greater  estent  of  territory,  the  larger  number  of  its  inhabitants 
the  superiority  of  its  resources,  the  form  of  its  constitution,  the  title  of 
its  executive,  or  the  remoter  antiquity  of  its  origin.  All  privileges  claimed 
upon  these  ov  similar  pretexts,  are,  for  so  much,  derogations  from  the 
natural  Equality  of  other  States. 

It  is  impossible  to  foresee  Low  soon  any  departure  from  tbis  rule  may 
injuriously  affect  the  liberty  and  independence  of  the  State  which  submits 
to  it.  Hence  the  real  value  of  those  external  marks  of  honour  and  respect 
so  carefully  embodied  in  the  ceremonies  and  etiquette  of  Dations,  but 
whiob  have  been,  it  must  be  confessed,  often  carried  to  an  extent  in  which 
a  sober  regard  for  the  true  end  was  lost  in  an  idle  unreflecting  attachment 
to  the  means,  or  under  pretence  of  which  the  unlawful  object  of  fostering 
ambition  has  boon  substituted  for  the  lawful  object  of  securing  indepen- 
dence. 

Nevertheless,  it  has  been  said  with  equal  truth  and  beauty, — "The 

(a)  Martena,  t.  i.  b.  125.  c.  2. 

vattel,  1.  ii.  c.  iii.,  De  la  Dignity  et  de  I'EgalitS  des  Nations,  de  leurs  Titres  et 
autces  Maiques  d'Honnear. 

ib.  1.  i.  c.  sxv.  B.  191.,  De  la  Gloire  d'ane  Nation. 

Wheaton'a  Elem,  i.  c.  3. 

Kliiber,  Recht  dar  Gleiehheit,  Erster  Theil,  Drittes  Capitel. 

Gunther,  i.  266. 

Heffters,  sa.  34,  103,  31. 

MackintOEh,  Miscellaoeons  Works,  vol.  iii.  p.  468. 

(b)  Martens  eipressea  the  principle  upon  which  this  right  is  founded  clearly  and 
forcibly: — "  Une  nation,  qnelque  puisaante  qu'ello  puisse  Stce,  n'eat  pas  en  Jroii 

Kroncos,  qiioique  toutea  Eoiect  autoriEfies  &  considfircr  comme  Uaion  dea  d^mon- 
Btrations  poeitives  de  mipris  et  (?cs  aciet ..     _      -      „ 


„Google 


EXTERNAL  MARKS  01'  HONOUR.  43 

Mug's  Imnour  is  that  of  hia  people  Tl  e  r  real  hnnour  and  ioteieit  are 
the  same.  A  clear,  nnblem  hed  eharacter  cumprehenda  not  only  the 
integrity  that  will  not  offer,  1  «t  the  sp  r  t  that  will  not  suhmit  to,  an 
injury  ;  and  whether  it  beloi  gs  to  nn  nd  v  lual,  or  to  a  community,  it 
is  the  foundation  of  peace,  of  ludepeadenee  and  of  safety.  Private  credit 
is  wealth ;  public  honour  is  se  urity  The  feather  that  adorns  the  royal 
bird,  supports  his  flight;  strip  him  of  his  plumage,  and  you  fix  him  to 
the  earth."(fij  "  A  wrong  done"  (said  the  high  authority  of  Sir  James 
Maelcintosb)  "to  the  humblest  British  subject,  an  insult  offered  to  tho 
British  flag  flying  on  the  slightest  skiff,  is,  if  unrepaired,  a  dishonour  to 
the  British  nation, "fiij  And  *in  the  sober  language  of  Vattel :  p  ^t.ir  -. 
"  Puisque  la  gloiro  d'une  nation  est  un  bien  trfes-rfiei,  elle  est  sa   '•  J 

droit  de  la  defendre,  tout  comma  bcs  autrea  arantages.  Celui  qui  atta- 
que  sa  gloire  lui  fait  injure;  elle  est  fondfie  h,  exiger  de  lui-mSme,  par 
la  force  des  armes,  une  juste  reparation.  On  ne  pent  done  condamner 
les  mesures  que  prennent  quelquefois  les  aouverains,  pour  maiateuir  oa 
pour  veoger  la  dignit6  de  leurs  oouronnes.  Elles  sont  egalement  justes 
et  necessaires.  Lorsqu' elles  ne  precedent  pointde  prStentions  trop  hautes, 
les  attribuer  a  un  vain  orgueil,  c'est  ignoror  grossiireraent  I'art  de  rSgner, 
et  mepriser  I'un  des  plus  fermes  appuis  de  la  grandeur  et  de  la  sflreto 
d'un  gtat."(e) 

Thb  end,  therefore,  is  always  to  be  kept  in  -view — namely,  that  the 
honour  of  a  uation  is  an  outworJc  of  the  citadel  of  its  independence.  In- 
dependently, however,  of  this  consideration,  every  State,  like  every  indi- 
vidual, has  a  substantive  right  to  maintain  and  preserve  its  reputation. 

XXVIII.  Perhaps  this  right  will  obtain  its  best  general  exposition 
from  a  consideration  of  the  acts  which  have  been  treated  as  an  invasion 
of  it — of  wrongs  done  with  respect  to  it.  They  seem  to  admit  of  the  fol- 
lowing classifioation  : — 1.  Insults  offered  to  the  Head  or  Executive  Power 
of  a  State,  through  the  of&cial  organs  of  another  State,  2.  Through  the 
acts  of  a  subject  of  another  State. 

XXIX.  Among  the  first  class  are  to  be  reckoned  injurious  and  insulting 
proclamations  put  forth  by  the  Government  of  a  country,  or  by  its  repre- 

t  t  b  d  Am  the  second,  libels  published  by  private  subjects 
up      th   L        t      P  w       f  another  State.     Insults  offered  by  individual 

bj  t  f  th  St  t  not  recognised  by,  or,  if  need  be  from  any 
p      1      ty        h  m  t  nees,  disavowed  by  the  State  of  which  he  is  a 

m  mb  n    g         Ily    peaking,  be  searoely  held  to  justify  an  Inter- 

t       1     mpl      t     b  t      our  own  country,  and  at  no  very  distant  period, 

hi  1      dy    t  led   the  Crown  has  prosecuted  subjects  guilty  of 

1  b  U   g    8  w  th  whom  it  was  in  amity ;(/)  and  it  is  |-#ag-i 

th    b       d  n  d  ty    f         y  State  to  make  reparation  for  injuries  L        J 

fl    t   1    p      th      mb  ss  dor  of  any  Foreign  Power  residing  at  its  Court. 

Int  1  L  w  t    b  la  a  libel  upon  a  State,  for  tho  same  reason 

tbtM        plLwfbda  libel  upon  an  Individual     The  Individual 

fo)  Letters  of  Junius,  slii. 

{<;)  Speech  on  the  Reoogniiion  of  the  Spanish  American  States,  vol.  Hi.  p.  463. 
(e)  Vattel,  t.  i.  1.  i.  ch.  S7.  s.  191. 

(/}  Vide  ante,  toI.  i.  p.  ill. — Proaeoutions  foe  libelling  the  Emperors  of  Russia 
and  Prance. 
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ia  iDJurcd  thereby  in  his  aocial  rights,  in  his  relation  to  other  individuals  : 
the  State,  which  has  been  recognised  as  a  member  of  the  soeietj  of  socie- 
ties, is  also  injured  thereby  in  its  relation  to  other  societies. 

But  in  the  latter,  as  well  as  the  former  ease,  this  right  is  not  invaded 
by  a  free  discussion  of,  and  oritioism  upon,  the  externa!  acta  of  the  State 
or  the  Individual.  A  state  has  no  cause  of  complaint  if  she  has  the  same 
protection  as  an  Individual.  The  Courts  of  Justice  are  open  in  both 
eases  for  the  vindication  of  the  offended  party,  and  the  reparation  of  the 
injury,  but  in  neither  case  can  the  aets  of  the  wrong-doer  be  exempted 
from  the  free  censure  of  an  independent  judgment,  and  it  is  nobly  said 
by  Hefftcrs,  "When  shall  Ealschood  cease,  if  it  be  allowed  to  usurp  the 
place  of  Truth  among  those  who  carry  on  the  History  of  the  world  i"'(i?) 

Here,  as  in  other  instances,  the  doctrine  of  the  Koman  Law(A)  is  per- 
fectly applicable  to  States :  "  Eum,  qui  nocentcm  infamayit,  non  esse 
bonum  Dt  jequum  ob  earn  rem  condemnari ;  peccata  enim  noeentium  nota 
esse,  et  oportere,  et  expcdire  ;"(*)  and  again,  "  si  non  conmcii  consilio  te 
aliqnid  injuriosum  dixisse  probaro  potes,  /idee  veri  a  calumnia  te  de- 
feadit."(A) 

XXX.  A  State  may  confer  on  its  Governors  any  title  of  dignity  it 
r  *Q7  -\  pleaaes,(^  and  when  this  title  has  been  used  and  *recogni8cd,  it 
■-  -I  will  not  allow  another  State  to  communicate  with  it  by  any  other 
mode  of  address. (m)  The  general  remarks  of  Vattel  on  this  point,  and 
the  particular  jnstauoe  of  Prussia  by  which  he  supports  them,  are  well 
deserving  of  attention — "Les  litres,  les  honneurs  ne  dfioident  de  rein,  il 
est  vrai ;  vains  noms,  vaines  ceriSmouies,  quand  ils  sont  mal  places  j  maia 
qui  ne  salt  combien  ils  influent  dans  !es  pensees  des  hommes  ?  Cost 
done  ici  une  affaire  plus  serieuse  qu'elle  ne  le  parait  au  premier  coup 
d'reil.  La  nation  doit  prendre  garde  de  no  point  a'abaisser  elle-mcme 
devant  les  autres  peuplea,  de  ne  point  avilir  son  oondupteur  par  un  titre 
trop  bas  :  elle  doit  se  garder  plus  encore  de  iui  enfler  le  crenr  par  un  vain 
LOm,  par  des  honneurs  d^mesur€s,  de  Iui  faire  naitre  la  pens&  de  s'arroger 
sur  elle  un  pouvoir  qui  y  r^ponde ;  oa  d'acquSrir,  par  d'injustes  oonquotes, 
une  puissance  proportionnee.  J^un  autre  c6t6,  un  titre  releve  pent  en- 
gager le  eonducteur  a  soutenir  avec  plus  do  fermete  la  dignite  de  la 
Dation.  Les  conjonctures  deierrainont  la  prudence,  et  elle  garde  en  toutes 
ohoaea  une  juste  mesure.  La  royauU,  dil  un  auteur  respectable,  et  qui 
pent  en  etre  oru  snr  la  mati^re,  la  roi/aute  tira  la  maison  de  Brande- 
bimrg  de  ce  joiig  de  servitude  oil  ia  maison  d'Auiriche  tenait  alora  tous 
lea  princes  d'AUemagne.  C4tait  une  o/morce  gue  Fridiri/i  /"■  jetait  A 
touts  sa  ^st4ritd,  etjiar  laquelle  U  semhlait  Im  dire :  '  Je  vom  ai  acquis 
wrt  titre,  rendezvous  endigne;  faijeti  les  fondemenU  de  voire  grandeur, 
if  est  a  v<ms  d'aehever  I'ouvrage.'  "(m) 

XXXI.  This  matter  has  already  undergone  some  discusson  in  the 
preceding  Chapter. 

{g)  Heffters,  as.  31,  111 ;  aad  seo  antliorities  dteil  at  the  beginning  of  this 

m  Inst,  iT.  4,    Cod.  is.  35.     Dig.  xiri 

(i)  Dig.  slvii.  10,  18, 

a)  Vattel,  1.  i.  0.  iii.  aa.  41,  42,  43,  ana 

(m)  Martens,  Droit  dee  Gens,  s.  125.  (n)  Vattel,  t.  i.  1,  ii.  ch.  iii.  a.  41. 
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Ip)  George  III.  first  discontinued  it. 

(q)  Martens,  Caases  CllSbres,  t.  ii.  p.  242.  (r)  lb.  210,  2T1. 

M  Ann.  Beglater,  toI.  sci.  p.  296,  a.  d.  1849. 

m  Bynlierslioek,  De  Dominio  Maris,  cc.  ii.  iv.   Qaiest.  Jnv.  Piibl.  1.  ii.  < 
This  ia  the  leading  antiiocity  npoa  this  subject. 

Vattel,  1.  ii.  ch.  It.  38. 

UarteoB,  ES.  158,  163. 

Kliiber,  as.  11^—122. 

Wlieaton,  Blem.  i.  oh.  iii.  7,  p.  155. 
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tlie  horrors  of  which  his  own  country  had  more  than  once  heen  plunged 
by  disputes  upon  this  point  of  International  honour. 

Maritimn  coremonialai  in  time  of  peace,  are  either — 1.  Recognition 
of  sovereignty;  or  2.  Marks  of  conventional  courtesy  of  comity.  These 
acts  of  comity,  like  all  others  (as  has  heon  already  observed,J  sometimes 
asauming,  throngli  the  force  of  treaty  or  long  usage,  the  character  of 
positive  law. 

They  are  paid  to  ships  of  war;  to  ports,  fortifications,  harbours;  to 
Sovereigns,  or  the  E«presentatives  of  Sovereigns;  independent  States, 
monarchical  or  republican- 

They  consist  in  striking  the  flag  (sw^oriim  et  summi  aplusiTis 
submissio — salut  d-u  pavilion — der  Flaggenstreichen  ;'^  lowering  top-sails 
ancl  striking  flag;  lowering  the  sails  {ydorwm  dew/isdo — rnlut  des  voiles 
— das  Segeistreichm,  die  Lomng  ;J  firing  a  certain  number^a;)  of  guns 
(salut  dv,  cannon — Losang  der  C'anonen.'j 

r  *4n  1  *XXXIII.  1.  Maritime  ceremonials  can  only  be  claimed  as 
L  J  E«oognition  of  Sovereignty  where  the  sea  is  subject  to  the  sove- 
reign who  claims  them,  that  is  to  say,  within  cannon-shot  of  the  shore, 
and  within  those  parts  of  the  sea  already  treated  of  in  a  former 
Chapter.{y) 

To  these  should  be  added,  that  portion  of  the  sea  whieh  is  actually 
occupied  by  a  fleet;  that  portion  is,  during  the  actual  period  of  the 
occupation,  under  the  dominion  of  the  State  represented  by  the  fleet; 
as  the  temporary  occupation  of  foreign  territory  by  an  army  places  it 
for  the  time  under  the  occupation  of  the  State  whieh  the  army  represents. 

In  the  twenty-first  chapter  of  his  second  book,  Qiiieiliones  Juris 
Puhlici,  Bynkershoek,  referring  to  his  former  work,  De  Dom/inio  Maris, 
and  the  thesis,  "  nullum  mare  esterum  nunc  esae  in  oujusquam  Prinoipis 
dominio,  cum  nullum  a  quoquam  Principe  possideatur,"  therein  success- 
folly  maintained,  observes,  "his  omnino  consequens  est,  qui  imperat 
mari  proximo  rectfe  etiam  imperare,  nt  et  guemadmodum  ibi  salutetur." 

Thus  the  Dutch  States  (a.  d.  1690,)  "  optima  jure,"  decreed  that  the 
King  of  Denmark's  demand  with  respect  to  the  salutation  of  the  fortress 
of  Cronenburg  in  the  Baltic  should  be  complied  with ;  and,  "  neo  minus 
recie"  in  1671  decreed  that  their  naval  commanders  should  salute,  when 
they  came  within  cannon-shot  of  a  State,  according  to  the  manner  pre- 
scribed by  that  State,  whether  their  salute  was  or  was  not  returned ; 
«  quemque  enim  esse  dominium  in  suo  imperio  et  quemquam  adyenam  ibi 
Bubditum."(si) 

(x)  The  number  is  generally  equal ;  Sweden,  it  is  said,  alone  firing  an  unequal 
number. — Martens,  s.  158,  a.  Tbe  eiact  number  has  been  often  the  enbjeot  of 
dispute,  and  has  generaiiy  been  settled  by  the  espreas  provisions  of  Treaty  with 
the  Barbary  States ;  e.  5.,  Spain  and  Tripoli  (IT84,J  Great  Britain  and  Tripoli 
(1B94  and  1746,1  United  States  of  North  America  and  Tripoli  (ISOa,)  Great 
Britain  and  TuniB  (1748—1151,)  HoUaad  and  Tripoli  (1728,)  France  and  Tripoli 
(17S3,)  France  and  Morocco  (1767.) 

M  Vide  ante,  vol.  i.  cc.  4,  6,  7,  a. 

(a)  S.  23, 1. 1.  Legnm  NauUcarum,  cited  by  Eynkerelioek,  ib. 

Martens,  1.  iv.  ch.  iv.  s.  159,  note  6.  "  Lea  inatructioQa  dea  puiaaancea  ponr 
lears  armies  navalea  jetfeiit  le  plua  grand  jonr  anr  leurs  pcfitenlions  &  l'%ard  de 
ce  cficfimoniftl.   Sur  I'Espagae,  voj/ez  les  ordonnanceE  de  Philippe  IV.  de  1563,  dans 
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*The  order  of  Philip  II.  (a.  d.  1563),  that  the  flag  bearing  j.  ^ . ,  - 
the  Imperial  arms  should  not  be  lowered  id  any  foreign  port,  L  J 
and  the  aot  of  the  French  ship  which  passed  the  Genoese  citadel  in  1691, 
without  saluting,  were  both,  according  to  Bjnkerahoek,  violations  of  In- 
ternational Law. 

XXXIT.  2.  Maritime  ceremonials  in  the  open  sea,  or  in  any  other 
places  than  those  subject  to  the  dominion  of  a  State,  must  depend  upon 
Comity,  or  mutual  agreement.  Zouch,fa)  with  that  correct  opinion  upon 
the  principles  of  International  Law  whioh  distinguished  him,  applauds 
the  decision  of  the  superior  French  Court  which  reversed  the  sentence 
of  an  inferior  court  for  condemning  a  Hamburg  vessel  which  had  refused 
to  salute  a  French  ship  in  the  Spanish  seas.  Bynkershoelc  of  course 
sanctions  this  opinion.  According  to  usage, f6)  however,  merchant  ves- 
sels are  obliged  to  salute  a  vessel  of  war  generally  by  cannon-shot,  and 
also  by  lowering  flag  and  sails  j— the  salute  by  sails  is  the  most  usual.(cj 
Ships  of  war  of  equal  rank  are  not  constrained  by  custom  to  salute  at 
all :  those  of  inferior  ought  to  salute  those  of  superior  rank.  A  single 
ship  of  war  salutes  a  fleet  or  squadron ;  and  aa  auxiliary  squadron  salutes 
the  principal  fleet. 

*XXXV.  By  an  Ordonnaiice  of  the  King  of  the  French,  r^joi 
1831,  {1st  July),  the  following  rules  of  Maritime  Salute  are  1-  ■! 
prescribed  for  French  ships  of  war: — ■ 

"  Art.  II,  Toutes  les  fois  qu'ua  batiment  Frangais  sera  salue  par  un 
bSitiment  de  guerre  etrangor,  le  salut  sera  rendu  coup  pour  coup  audit 
batiment  Stranger,  quels  que  soient  les  grades  des  ofSoiers  commandants, 
et  soit  qu'il  ait  6t^  traits  ou  non  de  salut,  pourvu  toutefois  quo  ce  salut 
n'exc^de  pas  21  coups  de  canon. 

"Art.  III.  Les  commandants  des  bS.timcnts  de  guerre  Fran^ais 
arrivaat  sur  une  rade  6trang&re,  se  confovmeront,  quant  aux  viaitea,  aux 
usages  gSniSralement  rcgus  dans  le  pays  oii  ils  se  trouTeront."(ol) 

XXXVI.  The  following  orders  are  issued  by  the  British  Crown  to 
her  ships  of  wai',  with  respect  to  saluting  the  flags  of  other  Powers  at 
sea. 

"All  salutes  from  ships  of  war  of  other  nations,  either  to  Her  Ma- 
jesty's forts  or  ships,  are  to  be  returned  gun  for  gun. 

"A  British  ship  or  vessel  of  war  meeting  at  sea  a  foreign  ship  of  war 
bearing  the  flag  of  a  flag-officer,  or  the  broad  pendant  of  a  commodore 
commanding  a  station  or  squadron,  and  superior  in  rank  to  the  officer  of 

Abrea  y  Eertodano,  Collection  ;  tie  Philippe  IV.  de  1664,  ibid.  p.  Tii.  p.  642  ;  de 
Carl.  II.  de  1671,  iLid  p.  i.  p.  D49  ;  Eur  I'Angleterce,  Laws  of  the  Admiralty,  t.  ii. 
p.  303  ;  sur  la  France,  ordonnance  de  Louie  XIY.  pour  lea  armies  navales,  1689, 
liT.  iii.  tit.  i. ;  ordonnance  de  1768 ;  lettre  cireulaire  du  ministre  de  la  Marine  aux 
prSfets  maritiraes  sur  le  salut  dn  canon,  du  9  friraaire,  an  X,  Dufriche-Fontaine, 
t.  ii.  p.  1034 ;  sur  le  Danemarck,  ordoEoance  de  1748,  dans  le  Merc.  hist,  ©t  pol. 
1T48,  p.  ii.  p,  171 ;  eur  lee  Prorincea  Uniea  daa  Pays-Bays,  ordonnaacea  de  1671, 
de  mo,  Recueil  de  Van  Placaaten,  t.  Ti.  p.  367." 

(o)  De  Jure  Feoiali,  pt.  2,  8.  8,  14,  p.  132,  (ed.  Oxon.  1650.)  "  Uiram  qtiod 
naiHis,  PriBcipis  alterius  ttavi  bellica  vda  ninisubmitleitt,jiams  pro  pr(ed&  capipoasit?" 

(b)  Klflbere.  132. 
Martens,  s.  159. 

(c)  De  M.  at  Da  C.     lades  Bxplicatif,  Salut  de  Mer. 

(d)  De  M.  et  De  0.  t.  iv.  p.  322. 
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the  British  ship  or  vessel,  atiall  aalnto  such  foreign  flag-offioer  or  com- 
modore with  the  number  of  gucs  to  which  a  British  officer  of  eorresponJ- 
iog  rank  is  entitled,  upon  being  assured  of  receiving  in  return  gun  for 
gun :  and  in  the  event  of  the  Britisii  ship  meeting  with  such  foreign  flag- 
officer  or  commodore  in  a  foreign  port,  similar  oomplimontary  salutes 
with  such  foreign  flag-ship  should  be  observed,  if  the  regulations  of  the 
place  shall  admit  thereof."(e) 

XXXVII.  The  regulations  with  respect  to  salutes  from  British  ships 
r  *iQ  1  *''  l^"'is'i  men-of-war,  are  not  strictly  of  an  International  *cha- 
<-  -I  raflter;  but  these  regulations,  and  those  relating  to  Colours,  may 
perhaps  be  usefully  mentioned  in  this  place. (yj  By  the  laws  of  the  sea, 
the  ancient  constitution  of  the  Admiralty,  and  the  usage  of  the  realm,  it 
is  an  offence  against  the  King's  prerogative  to  usurp  or  wear  on  board 
any  private  ship  the  flags,  ensigns,  jacks,  or  pendants  worn  by  the  ships 
of  the  Uoyal  Navj.(</) 

In  consequence  of  the  Union  with  Ireland,  which  commenced  on  the  lat 
of  January,  1801,  King  George  III.  issued  a  proclamation  of  that  date,  ap- 
pointing a  certain  ensign,  drawn  in  the  margin,  to  be  carried  by  all  mer- 
chantmen of  the  United  Kingdom,  and  prohibiting  the  use  of  any  other 
ensign  in  such  ships;  and  also  prohibiting  them  from  wearing  the  Union 
Jack,  or  any  pendants  or  colours  usually  worn  by  the  King's  ships,  with- 
out a  special  warrant  from  the  Crown  or  the  Admiralty.  Under  this 
proclamation,  the  hoisting  or  wearing  of  such  colours  is  a  contempt  of  the 
Crown,  and  punishable  as  such  by  the  Court  of  Admiralty. (A) 

In  1833,  William  Eanaon,  master  of  tUo  merohant  BteamahLp  Lord  of 
the  Isles,  was  found  guilty  of  contempt  in  wearing  Ulegal  ooloura;  he 
having  in  or  near  the  river  Douro  hoisted  at  the  main  peak  a  red  pendant, 
which  Captaia  Belcher  of  His  Majesty's  ship  ^tna,  came  on  board  and 
seized.  For  this  offence  of  wearing  colours  used  by  His  Hilajesty's  ships, 
the  penalty  of  50?.  was  inflicted,  the  Court  having  no  power  to  mitigate 
the  finc.(i) 

r  *il  1  *^  penalty  not  esoeeding  500^.  is  now  annexed  to  this  offence 
I-      *-l  by  the  statute  17  &  18  Vict.  c.  104,  s.  105. 

ie)  Extract  from  Ecgulations  relating  to  Salutes. 
/)  The  following  remarks  are  extracted  from  The  Law  relating  to  Officers  of 
tlia  Navy  (by  PiraDdergaat),  Part  II.  p.  449. 

(g)  Life  of  Sir  Leoline  Jenkins,  i.  9T. 

(A)  The  Minerva,  3  Bobinson'B  Adm,  Rep,  p.  34. 

(i)  The  King,  in  hifl  Offlea  of  Admiralty  !>.  Miller,  1  Haggard's  Adm.  Rep.  p.  197. 

The  King  v.  Benson,  3  ib.  96. 

The  last  ease  was  The  Qneen,  in  her  OfSoe  of  Admiralty  v.  Jamea  N.  Forbes, 
master  of  merchant  vessel  Lightning,  for  wearing  illegal  colours  Clth  March,  1855). 
It  usually  happens  that  the  oBtending  party,  on  being  servetl  with  the  warrant  of 
arrest,  memorialises  the  Board  of  Admiralty,  expressing  contfition  for  the  offence, 
aad  that  on  payment  of  the  coats  incnrred,  the  fine  la  remitted.  Ireland,  as  to  all 
matters  of  lostauoe  jurisdtotion,  is  governed  by  its  own  Court  of  Admiralty  |  but 
neither  Ireland  nor  Scotland  have  any  Admiralty  Prize  juriBdiction.  As  to  former 
provisions  on  this  subject,  see — 

3  Geo.  IV.  0.  HO,  E.  2,  (smuggling,  BOOi.) 

6  Ib.  c.  108,  s.  15,  (amnggling,  50(.) 

3  4  4  WiU.  TV.  c.  50,  c.  53,  s.  9,  (smuggling,  501.) 

4  Ib,  0.  13,  s.  11,  (amnggling,  not  above  500^.) 
8  &  9  Vict.  c.  87,  B.  10. 
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It  is  also  a  contompt  of  the  Crown,  if  a  Britisli  meichant  ves'nA  pi-^s 
a  ship  of  the  Eoyal  Navy  without  striking  topsail :  and  the  Court  nf  Ad 
mifalty,  on  complaint  of  the  offence,  will  arrest  the  master  of  the  mer- 
chantman to  answer  for  the  contempt.  An  instance  ut  this  nature 
occurred  on  the  4th  of  November,  1829,  when  the  Couit  of  Admiralty 
issued  a  warrant  of  arrest  against  the  master  of  the  aohooupi  Native  for 
contempt  in  passing  Hia  Majesty's  ship  Semiramis,  in  Cork  harbour, 
without  striking  or  lowering  her  royal,  being  the  uppermost  sail  sbe  was 
then  carry ing."(y) 

XXSVIII.  3.  Maritime  ceremonials  in  particular  seas,  as  distin- 
guished from  the  open  sea,  and  from  the  sea  withiH  cannon-shot  distance 
from  the  shore,  remain  to  be  oonaidered;  such  were,  in  former  days,  the 
claims  of  maritime  honours  of  Venice  in  the  Adriatic,  of  Genoa  in  the 
Ligurian,  of  France  in  another  portion  of  the  Mediterranean,  and  such 
are,  at  this  day,  the  claims  of  Denmark  with  respect  to  ships  entering 
the  Baltic,  and  of  Great  Britain  with  respect  to  ships  in  the  narrow  seas, 
which  surround  her  coast. 

BynkBrshoek,(A)  it  has  been  already  observed,  denies  their  claims. 
He  does  not  object  to  their  being  conceded  as  matters  of  Gomit]/  (comiler 
ohmvvari);  but  he  denies  that  they  can  be  demanded  of  right  {Jurisy 

The  claims  of  Denmark  have  been  the  subject  of  various  treaties,  the 
last  of  which  was  made  on  the  15th  of  January,  1829,  with  Russia. 
The  last  article  of  this  Treaty  refers  to  a  protocol  signed  at  Aix-la^ha- 
pelle  on  the  21st  November,  1818,  which  reoommended  a  general  con- 
vention upon  the  subject  of  maritime  ceremonials  between  all  the  mari- 
time *powers.  This  has  never  been  executed;  but  the  Treaty  r*iK-| 
between  Denmark  and  Russia  provides  that  the  siluto  of  vessels  L  J 
of  war,  "dfinu^  d' utility  r^  U  t  g4  ^  1  m  tt  mhi  d  ^  d  p  mi 
les  nations  europ^ennes,"    hll       d^  hmdfit  t     take 

away  most  of  the  previo  ly  t  f  m  1 1  b  tw  th  two 
powers  on  this  subject. 

The  Treaties  between  G      t  B   tj  J  H  11     d     p       th        bi    t  of 

the  particular  claims  of  th    f    m      t    m     t  m     h  n  th  OW 

seas,  are  those  of  1662,  1674  [I)  17&4  (    ) 

XXXIX.  In  the  above       m     t  tt  d  tb  t   1        f     j  riea 

which  relate  to  the  refusal    f  th  t  P       d  wh    h       t       h       sta- 

blished  among  the  representatives  of  nations ;  the  consideration  of  this 
class  of  injuries  seems  to  belong  more  properly  to  tho  Chapter  on  Am- 
bassadors;(»)  as  it  rarely  happens,  that  the  Governors  of  a  State  meet 
together  in  person,  as  well  as  by  representatives.     Such  Congreaees, 

(j)  The  King  r.  Beneon,  3  Haggard's  Adm.  Hep.  9T,  note, 

(ft)  Qiiscat.  Jur,  Publ.  1.  ii.  oh.  xsi. 

(;)  Sea  Sii-L.JenkiuB'B  Letters, to  1. ii  pp.  639,  tOO,  702,  108,  &o.,  (some  before, 
some  after  i.D,  1674,)  relating  to  striking  the  flag. 

Vide  ante,  voL  i,  pp.  196-7. 

(ju)  By  the  Eaeond  article  of  tbe  Treaty  of  1784,  it  ia  proTided,  "  A  I'^gard  des 
hommes  du  parilloa  et  du  salut  en  mer  par  lea  vaisseaui  de  la  RSpublique  Tia-il- 
via  de  cem  de  S.  M.  Eritanniqae,  il  en  sera  ua4  reapeotisement  de  la  ni6Gie  manifere 
qni  a  6te  pratiqu^e  avant  !b  commencement  de  la  guerre  qui  viont  de  finir." 

Da  M.  et  De  0.  i.  323, 

[n)  Vide  post. 
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however,  Lave  taken  place.  Not  to  go  furtlior  back  than  1814,  there 
have  been  no  less  than  five  Congresses  ainM  that  time,  at  which  Euro- 
pean Potentates  have  met  together  in  person. 

1.  The  Congress  of  Vienna,  closed  in  the  month  of  JunCj  1815. 

2.  The  Congress  of  Ais-la-ChapoUe,  in  1818. 

3.  The  Congress  of  Troppau,  ia  1820. 

4.  The  Congress  of  laibaoh,  in  1821. 

The  motives  assigned  for  these  two  last  were  the  alleged  revolutionary 
r«4fin  i"*'^^'^™'^  'f^  Naples  and  Piedmont,  rendering  *t]ie  state  of 
L  J  Europe  icseeuve.  Upon  a  similar  allegation  with  respect  to  the 
disturbed  state  of  Spain,  a  fifth  Congress  was  held  at  Verona,  in  1820. 

XL.  It  is  of  course  competent  to  States  to  renounce,  either  tacitly  by 

wage  which  they  have  long  acquiesced  in  and  recognized,  or  openly  by 

y  R    h  ideat  to  their  primitive  equality. 

A  in     p      ons  must  precede  others,  a  sense  of 

n      sfi  y    nd  g    d  d        nd  perhaps  also  a  voluntary  homage 

b  p  d  of  different  States,  have  introduced, 

n     E      p  nd  custom,  which  it  is  the  duty  aEd 

a  dh  (  )     At  the  period  when  the  system  of 

m  h  d  d  began  to  grow  up  in  Europe,  the 

mpw  S  w^  dbyan  emperor,(jp)  or  by  a  king 

pwh       hdh         whd       n  placed,  with  all  the  solemnity  and 

y  wh    h  impart.     These  circumstances  con- 

p     d  w   h  ual      p  ty  of  their  wealth,  influence,  power, 

to  p  mp  d  k    g     hose  privileges  and  prerogatives  over 

h  wh    h        un  y     signaled  as  Royal  Honours  [Honores 

Regii,  HonneuTi  So^aux,  KiinigUehe  Ekreny 

r  •47  n  *VatteI,  though  strongly  indisposed(g)  to  allow  the  existence 
L        J  of  any  prerogative  as  incident  to  a  monarchical  form  of  govern- 

io)  Martens,  I.  iv.  oh.  ii.  a.  2B. 

(jj)  Tbe  idea  of  the  paramount  Boperiority  of  the  Emperors  of  Germany  long 
prevailed  in  Europe,  and  is  actually  combated  by  our  great  English  dviliaii,  Arthur 
Dnck,  wlio  wrote  in  tlie  seventeentli  century.  It  was  derived  from  the  notion  of 
their  being  Euccessors,  through  Charlemagne,  of  the  Boman,  as  distinguished  from 
the  Greek,  Emperor.  At  the  time  of  Charlem^ne,  Vattel  remarlts,  there  was 
"tme  idSe  r^oente  de  la  raajeel*  du  vgritable  empire  Remain."— L.  ii.  ch.  iii.  s.  40. 
He  cites  from  Bodinus,  De  Eepublica,  1.  i.  ch.  is.  p.  m.  139.  The  obserration  of 
Bartolus  was,  that  tbey  were  tierettcs  who  denied  that  the  Emperor  was  the  sove- 
reign paramount  of  the  world.  Bartolus  died  in  13S6.  The  notion  of  the  real 
importance  attached  to  the  title  of  Emperor  caused  many  States,  in  the  middle 
ages,  to  be  careful  in  designating  their  realms  as  an  "  Empire,"  and  their  crown 
as  "Imperial."  Great  Britain  has  long  spoken  of  her  "Imperial  Grown"  in  all 
her  public  acta, 

Blaokstone'a  Commentaries,  vol.  i.  p.  342. 

Martens,  s.  127,  note  6. 

(g)  L.  ii.  ch.  iii.  s.  38. — "La forme  du  gouvernement  est  naturellement6trang6re 
i.  cette  queetiou.  La  dignity,  la  majesW,  rfeide  originairement  dans  le  corps  de 
FEtat;  celledn  souverain  lui  vient  de  ce  gu'il  repr^sente  sa  Nation.  L'Etat  aurait-il 
plus  on  moina  de  dignity,  selon  qu'il  Eera  goUTern^  par  nn  seul  ou  par  plusieurs? 
Aujourd'hui  les  rois  a'attribnent  une  eti2>^riarit£  de  rang  snr  les  r^publii^ites  \  mais 
cette  pretention  n'a  d'antre  appui  que  la  snpSrioiitS  de  leura  forces.  Autrefois  la 
rf^pnbliijue  Romaine  regardait  tons  lea  rois  comme  blen  loin  au-dessous  d'elle. 
Les  monai'paea  de  I'Europe  ne  trouvant  en  leur  chemin  que  de  faibles  r^publiques, 
e  les  admettre  &  I'^alil^.    La  rgpabli{[ue  de  Teuise  et  celle  des 
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meut  Bei  ertlieless  ol  serves  r  "  Si  les  traitfis,  ou  un  usage  constant,  foniJiS 
■iur  un  I,  11=  ntement  tioit«,  out  marqu^  les  rangs,  il  faut  a'j  conformor, 
Di'iputer  a  un  pr  nee  le  rang  qui  lui  est  acquis  de  cette  manifire,  c'est  lui 
f  iG  mjire  pn  ^ue  o  eat  lui  donner  une  marque  de  mepris,  ou  violer 
deb  eng  geraents  qm  lui  assurent  un  droit."(j-) 

And  in  •inyther  place  (under  the  head  of  "Des  eg-irds  muiuels  que 
les  scuveriina  se  doiveutM  he  siya  "Le  plus  grand  monarque  dDit  le 
sjectei  dnna  tout  ^oaverain  ie  cancteie  tminent  dont  il  e&t  icyetu. 
I.'independenee,  I'cgilit^  dea  Nition'j,  lea  devoirs  rei,ipioques  de 
1'hunidniti.j  font  Tinvite  a  marquer  au  conducteur  mSme  d'un  petit 
]  Luple,  let  fffards  qui  sout  diib  a  la  qualitd  Le  plus  fiiblp  Etat  osfe 
compost  d  hommes,  au'.&i  bien  que  le  plus  puissant,  et  nos  duoirs  sont 
!e?  memes  enyers  tons  ceu\  qui  ne  dependent  point  de  nous 

"Muis  CO  prei^Lpte  de  la  loi  natnielle  ne  s'etend  point  andala  de  oe 
qui  est  essenliel  aux  egards  que  lea  Nitions  indi.pendaQtes  si,  doiyent  les 
unei  aux  auiret,  en  un  mot,  de  ce  qui  maique  que  I'on  leoonniit  un 
Eut,  ou  son  souverain,  pnui  etre  v^ritibknitnt  indi^pendint  et  fcouvtrain, 
dignc  par  connfiquent  de  tout  ce  qui  est  dO.  a  cette  quality  ■'Du  ^  ^ ,  „  -■ 
leiite,  un  grand  monarque  etant,  comme  noua  I'avons  dija  fait  '-  J 
Lbitrver,  un  peisonnage  treg  import  ant  dans  h  society  humaiue,  il  est 
natural  qa'on  lui  rtnde,  en  tout  ce  qui  n'eat  que  pur  cuemoniil,  sans 
hlesser  en  auoune  m  iniere  1  t-^alite  dea  droita  dea  Nations,  qu  on  lui 
rende,  dia  je,  des  lionnenr'!  ausquels  un  petit  pnnce  ne  sauriit  pittcndre, 
et  celui  Li  ne  peutiefuser  au  monarque  toutes  lei  deferences  qui  n  interes- 
stnt  point  sun  ind^pendanee  et  sa  souveiainet6  "f^) 

XLI  A  State,  once  possessed  of  certain  International  privileges,  re- 
tains thpm,  whatever  change  her  infernal  constitution  may  have  under- 
gone Ciorawell  would  not  allow  the  slightest  mark  of  honour  whioli  had 
been  paid  to  the  representatives  of  the  Monarchy  to  be  omitted  towards 
those  of  the  Republic  of  England. 

In  the  Treaties  between  the  French  Kapublie(()  and  the  other  Euro- 
pean Powers,  it  was  expressly  stipulated  that  the  same  ceremonials  as  to 
rank  and  etiquette  which  had  been  observed  before  the  Revolution  should 
be  continued  between  them;  and  the  same  rule  was  observed  towards  tlie 
recent  Republic  of  France. 

The  Republics  of  Venice  and  the  United  Netherlands  were  always  ad- 
mitted to  Royal  Honours;  though  their  Ambassadors  yielded  precedence 
to  those  of  Crowned  Heads. 

The  Republic  of  Genoa  and  the  Order  of  Malta  were  never  india- 
putably  possessed  of  this  privilege,  though  the  former  claimed  equality 
with  Venice,  and  precedence  over  Switzerland. 

In  later  times,  Switzerland  collectively,  not  in  its  individual  cantons, 
the  United  States  of  Korth  America,  the  German  Confederation  {Deutsche 

Province s-Uniee  oat  obtenu  les  honneucs  des  tfites  couronnSes;  mais  leani  ambas- 

(r)  Vattel,  1.  ii.  ch.  iii.  a.  40;  vida  alao  3.  46. 

(si  Tattel,  i.  ii.  ch.  iii.  s.  47. 

(;)  Treaty  A.D.  1797.    Campo I'orniio,  art.  23.— Martens. 
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r  *4Q  -\  -S"'*''^)('«) ;  and  it  is  pi  <!ume  1      the  F  nj    e  of  B  az  1  ha      b  ea 
L        J  considered  entitled  to  th  a  )  r  v  lege 

The  Sovereign  States  of  Eu  ope  ire  (  )  v  h    e  p  ct  t    t  t       of 

etiquette,  elasaified  into — 

1,  Those  who  are  entitled  to  Royal  Hono    s 

2.  Tiioae  who  are  not. 

1.  It  seema  to  be  now  an  estahl  gl  d  pr  plo  of  Intertut  ona!  t 
quette,  that  the  Crowned  Hea'ls  of  liurope  are  e  t  tie  1  to  au  equal  a  k 
one  having  no  precedence  [P  oedr  a    P    tutasn    Pi  41  Pee 

anee)  over  the  other. 

XLII,  At  different  periods  of  1  sto  j  Trance  Span  and  Ri  a  hava 
laid  claim  to  precedence  over  otboi  States  ba  the  cl  m  ij  |  e  ra  npver 
to  have  been  allowed.  At  the  Peaoe  of  Passarow  ti{j)  (1718  J  and  a 
subsequent  Treaties,  that  of  Polgrado  for  exa  oile  n  1738  Austr  a  hia 
covenanted  with  the  Ottoman  Po  te  for  a  pertect  e  jaal  ty  of  la  k  Has 
nugse  seria  ducunt  in  mala."  B  it  as  van  us  modes  hive  been  alopted 
to  avoid  the  evils  growing  out  ot  s  {uabb  es  for  preoeienoe  somet  m  s  t 
has  been  resolved  that  at  Congresses  an  1  meet  ngs  each  place  shall  he 
considered  as  the  first;  at  other  t  mo s  anhissadors  have  s  guel  the  r 
names  in  the  order  of  the  alphabet  But  tho  eas  est  esp  d  ent  ?eems  to 
be  the  use  of  the  alternat,  or  die  I  e  By  the  w?;  a  (  )  1  e  rank 
and  place  of  different  States  from  time  to  t  m  undergoes  a  change  wh  ch 
is  determined  by  a  regular  order  or  1  y  lot  — the  same  Stat  oc  j  y  ng 
different  places  in  the  same  oeremon    1 

XLIII.  In  the  signing  of  Treat  a  tl  e  uaagp  of  the  iJern  ^  gene 
,  rally  adopted,  it  being  contri  o  1  that  each  State  *shill  wr  te  its 
e  in  the  first  plao  n  the  cojy  of  he  t  eaty  deat  ned  tor 
it.  This  usage  was  adopted  by  the  Quidru[  le  All  ance  at  L  ad  n  n 
1718,  and  at  the  Peaoe  of  Aix  la  Chai  e  lo  n  1748 

At  the  same  time,  even  th  s  sens  ble  airangemont  has  ooeas  oniUy 
been  demurred  to,  protested  afjamst  or  altogether    e  eoted  (oj 

Sometimes,  as  at  TJtrecht  m  171d  and  An  la  Chap  lie  n  1  4S  each 
of  the  contracting  parties  has  delivered  to  the  other  a  copy  of  the  Treaty 
aigned  by  itself  only. (6) 

Roman  Catholic  Sovereigns(p)  have  yielded  precedence  to  the  Pope  as 
an  aeknowledgment  of  his  character  as  Vicar  of  Christ  and  Sovereign 
Pontifi'  of  the  Roman  Catholic  Church ;  with  a  reservation  of  their  own 
Right  of  Sovereignty. 

{«)  Martens,  L  iv.  c.  ii.  a.  133. — "  II  ae  serait  pas  extraordinaire  que  la  Con- 
KdSration  Germanique,  reconnue  pour  Itre  puissance  europfienue,  ae  se  crut  pas 
teuue  de  c^der,  dans  des  occasioua,  la  pas  h  ane  des  tStes  courounees,  ou  mime 
ne  se  crflt  autoria^e  k  prfteniice  le  pas  sur  ceux  de  ses  membres  qui  ne  portent 
point  de  oouronne  dans  une  autre  quality ;  cependant  jusqu'Jl  present  il  n'y  a  pas 
encore  eu  d'occasion  de  oontcster  Bur  ca  point." 

(x)  Elilber,  sa.  91-2.  (^y)  Gunther,  Band  i.  pp.  220,  233,  244.     Bynter- 

shoek,  Quiest.  Jur.  Pub.  1.  ii.  ch.  ix. 

Spaia'e  dispute  as  to  the  "pas"  witli  Prance  was  settled  by  the  2'rtli  article  of 
the  Bourbon  Family  Compact. 

(?)  Klaber,  3.  104. 

(a)  Schmaasfi,  i.  1743. 

Gflnther,  b.  i.  pp.  239,  334,  238,  247,  374.  Portugal  in  l7e3 ;  Treaty  of  Sardi- 
nia )nl74a;  Treaty  of  Ais-Ia-Ohapelle;  France;  Hungary;  Bohemia. 

(6)  Gfintlier,  i.  315.  (c)  lb.  221, 
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The  kingdoms  whose  Churches  are  subject  to  the  Patrlarcli  of  tho 
East,  as  Euaaia  and  Greece;  and  G-reat  Britain,  wtioae  Catholic  Church 
has  no  longer  any  relations  with  the  Biabop  of  Rome  as  Patriarch  of  the 
West,  accord  no  precedence  on  such  ground.  Nor  does  Prussia,  nor  the 
minor  Protestant  Powers  of  Germany,  nor  the  Ottoman  Empire,  ever 
concede  such  precedence.  But,  as  Sovereign  of  the  Romaa  States,  the 
Pope  is  entitled  to  the  Koyal  Honours  mentioned  above. (t?) 

Neither  the  European  States,  nor  States  generally,  have  ever  hound 
themselves  by  agreement  or  pact  to  any  fixed  or  certain  rule  with  rospeet 
to  this  question  of  precedence;  though  attempts  have  been  made  to  enact 
a  binding  regulation  upon  the  subject. 

*The  great  eoolBsiastical  oounoils,  at  which  sovereigns  were  ^  ..  -. 
often  present  in  person  or  by  representative,  furnished  a  ground  '■  J 
for  the  interference  of  the  Pope  in  this  matter.{e) 

In  1504,  Julius  II.  promulgated  a  table  of  precedonee  for  the  European 
Slates,  founded  upon  a  variety  of  reasons  now  generally  aekaowledged 
to  be  trifling  and  insufficient.     This  regulation, (/)  it  is  said,  was  never 
followed,  not  even  in  the  Councils  or  in  the  Pope's  chapel,  and,  it  need 
scarcely  bo  said,  is  wholly  without  weight  or  influence  upon  modern  In- 
ternational Law.     The  next  attempt((/^  was  made  by  the  eight  European 
Powers  who  signed  the  Treaty  of  Paris  in  1814.     They  nominated  a 
commission  for  the  purpose  of  considering  and  reporting  "  des  prinoipes 
k  ^tablir  ponr  regler  le  rang  entre  les  eourounes,  et  de  tout  ce  qui  en  eat 
nno  consequence."     Tho  commission  did  suggest  a   uniform   rule,(A) 
whereby  all  public  ministers  should  be  divided  into  three  classes  of — 
1,  Amhassadors  or  Nuncios. 
2    JSnvoy4i. 
o    Ckarg43  d'Affhires. 

But  g  eat  d  fl  nces  and  doubts  arose  respecting  this  classification  at 
the  t  m  p  n  pally  with  respect  to  the  rank  which  should  be  assigned 
to  the  G-  at  P  p  blics.  And  at  the  Congress  of  Aix-la-Chapelle,  Slst 
Novemb  1818  at  which  Austria,  Russia,  Prance,  Spain,  and  Great 
E  ta  n  w  e  represented,  a  certain  rule  of  precedence  was  agreed  to  by 
a  P    to  ol  (  ) 

*Thongh  the  rCoUlatioa  of  etiquette  was  thus  confined  to  the  ^  ^^^  -\ 
r  p  e  ntat  s  of  he  five  crowned  beads,  it  appears  to  have  been  L  -J 
gener  lly  ado]  ted  as  a  rule  of  positive  International  Law. (ft)  Regula- 
t  ons  adjust  ng  tte  ceremonials  for  the  reception  of  foreign  ministers, 
we  e  nst  tuted  by  the  United  States  of  North  America  on  the  commence- 
ment of  tt  career  as  an  independent  State  in  1783. (^)  These  will  be 
ment  on  d  he  eafte  -  when  the  subject  of  embassies  is  considered. 

(d)  Gunther,  ib.  s.  94.  {()  Giiother,  t.  i.  p.  219. 

(/)  Elnber,  s.  94.    Martens,  s.  131. 
(g)  Kliiber,  b.  94,  n.  c. 
Martens,  3.131,  n.e. 
(A)  De  M.  et  De  0.  t.  iii.  p.  180, 1. 

(j)  Acte  final  da  CongrSs  da  Tienne,  art.  118,  et  aoa  Anae5:e. 
Buber's  Aden  des  Wioaoc  Congress,  Band  tiii,  3-98,  102,  n.  lOS,  f. ;  Band  vi. 
B.  93,  n.  204,  f. 

Martens,  Man.  Dipl.  o.  ir.  s.  33. 

(i)  Wheatou's  Blem.  vol.  i.  p.  363,  (£)  De  M.  et  De  C.  t.  i.  p.  2G4. 


>v  Google 


54  PHILLIMORE    ON    INTERNATIONAT,    LAW. 

XLIII.  (a)  The  Eight  we  are  treating  of,  flowing  aa  it  (Joea  from  the 
essential  equality  of  nations,  extends  to  the  subject  of  the  language  to 
be  employed  in  International  communications,  (ra)  No  nation  has  a  right 
to  insist  that  a  partioalar  language,  whether  it  be  its  own  or  that  of 
another  country,  shall  be  exclusively  employed  in  all  oommunicationa 
with  it. 

Until  the  middle  of  the  eighteenth  century  the  Latin  language — the 
medium  through  whieU  CfiviatiiDity  and  Civilization  hare  been  cooveyed 
to  the  West — continued  to  be  employed  as  tbe  channel  of  formal  diplo- 
matic intercourse. (m)  In  this  universal  tongue,  which  has  many  recom- 
mendations as  the  bond  of  a  common  civilization,  are  written,  among 
others,  the  Treaties  of  Nimeguen  ;  of  Eyswiok;  of  XTtreeht,  1713;  of 
Baden,  1714;  of  the  Quadruple  Alliance  of  1718;  of  Vienna,  1725  and 
1738.(0) 

The  Pope  continues  to  use  the  Latin  language  in  his  International 
acts. 

The  aggrandisement  of  the  Spanish  monarchy  towards  the  end  of  the 
P  ^,„  -.  fifteenth  century  appears  to  have  introduced  *for  a  short  time  the 
L  J  use  of  the  Caatilian  tongue  as  a  pretty  general  instrument  of  In- 
ternational intercourse.  Since  the  reign  of  Louis  XIY.  the  French  lan- 
guage has  been  generally  used  as  the  diplomatic  language  of  Europe,  but 
under  a  protest  preserving  the  dignity  of  other  nations. (j»)  So  late  as 
the  year  1790,  the  Emperor  of  Austria,  Leopold  II.,  in  his  correspond- 
ence with  Louis  XVI.  respecting  the  invasion  of  the  right  of  tbe  German 
princes  in  Alsatia,  and  the  infringement  thereby  of  the  Treaty  of  West- 
phalia, complained  that  the  correspondence  of  the  French  king  was  in 
the  French  language,  contrary  to  the  former  usage,  which  required  com- 
munications between  Austria  and  France  to  be  made  in  tbe  Latin  lan- 
guage ;  the  letter  of  the  Emperor  was  written  in  that  language. (g) 

By  the  120th  article  of  the  final  act  of  the  Congress  of  Vienna  of 
1815()')  ic  is  stipulated — '<  La  langue  Frangaise  ayant  Ste  exolusivement 
employee  dans  toutes  les  copies  du  present  Traite,  il  est  reconnu  par  los 
Puissances  qui  ont  ooncouru  k  cet  acte,  que  I'emploi  de  cette  langue  ne 
tirera  point  a  consequence  pour  I'avenir;  de  sorte  qae  chaque  Puissance 
se  reserve  d'adopter  dans  les  n^gociations  et  conventions  futures  la  langue 

(m)  Kliiber,  es.  113-114. 

Wheaton'a  Elem.  pp.  197-198. 

"  Language,  the  leading  principle  which  unites  or  separates  the  tribes  of  raan- 
kiiid." — Gibbon,  vol.  viii.  c.  ilvii.  p.  338. 

In)  Ducli,  de  authoritate  et  uau  Jmris  Civilis,  p.  150,  ka. 

J.  L.  E.  Putman,  De  ueu  lingnse  latinse  in  Titft  civili  eauEiaque  roaximfi  publicia, 
cited  by  Elftber,  n.  a.  114.     See  note  below,  as  to  Quadruple  Aliiaiioe. 

(o)  Sohmanaa,  Corp.  Jur.  Gant.  p.  IB56,  ccliv. 

tp)  SohtoauBa,  H34. 

Peace  of  Eadstadt  (a.  a.  17U,}  art.  33. 
"     of  Ais-la-Cbapelle  (1748,)  aep.  art.  2. 

Wecek,  C.  Jur.  Gent.  ii.  360. 

Alliance  between  France  and  Anstria,  Sep.  art.  2. 

Treaty  between  Poland  and  Prussia,  1J73,  art.  14. 

(?)  Koch,  oil.  Txvi, 

Wtieaton's  Hist.  p.  347,  note. 

(r)  Marlens,  EecneQ,  &c.,  t.  x.  p.  430. 
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*CHAPTER   VI.  [*55] 

TREATIES,  (a) 

XLV.  The  International  obligations  arising  out  of  Natural  or  Cus- 
tomarj  Law  may  receive  additions  or  rcstvaints  from  specific  Conventions 
0,  Tre.tie>.(S) 

It  lias  been  already  observed,  that  the  oonseat  of  Nations  is  in  some 
degree  evidocced  by  the  contents  of  Treaties,  and  that  tliey  constitute  an 
important  part  of  International  Law.{c) 

Treaties  (traith,  VolkeJ-vertriige,  Traclate)  are  tbe  written  r^co-i 
*portion  of  that  Law  which  binds  together  the  Soeiety  of  Slates,  L  J 
and  oeaupy  a  place  in  that  system,  which,  in  some  degree,  corresponds 

(tt)  Gratiue,  1.  ii.  c.  xi.  de  promisais ;  o.  xii.  da  oontraclibna ;  o.  ziii.  &e  juceju- 

—  .1,  .  ,   _:_   J ^..: ^  iinperium  liabent  promissia  et  contractibas 

t  sponsionibus;  c.  jvi.  de  interpretatione. 
ii.  en.  ill.— ivii. 
_  ii.  0.  ii.  46. 
Klnber,'e,  141,  u.  e.  w. 
Wbeaton,  Bleio.  vol  i  p  38  Ac 
Heffters,  sb.  114, 175 
F6ii6!oQ,  torn,  ixii  pp  293-4  (ed   1824  ) 

(5)  "At  nobis  ftccuratms  lastituenda  partitio  est  ut  piimara  dicamns /lerfefK 
alia  idem  conetiivere,  quod  jiri^  est   laliir/h)    aba  altguid  ei  aditcEre   — Grot    1. 


"  I  can  scarcely  think  that  Ministers  mean  to  contend  tlitt  cession  \>j  Treaty 
does  not  give  a  right  to  possession  Wbere  are  we  to  ioot  therefore  to  ascertain 
llie  right  of  a  country  to  any  place  or  teiritory  but  to  the  last  Treaty  ?  To  what 
would  the  opposite  doctrine  lead?  France  might  claim  Canada,  ceded  in  lT63,  or 
we  Tobago,  ceded  in  1783.  It  might  be  urged  that  thej  took  advantage  of  onr 
dispute  with  our  own  Colonies,  and  that  the  Treaty  gave  no  right.  Canada, 
Jamiuoa,  everything  might  be  questioned.  WJiere  icoiiM  be  the  power  of  .Europe  if 
these  doelrinea  were  to  be  acted  oa  ?  Miiertf  eoaniry  mast  c(»itinae  in  a  state  of  endless 
perplexUy,  armament,  and  preparation.  But,  happily  for  mankind,  a  different  prinei- 
pleprevaih  m  the  Laie  of  Nations.     There  the  last  Treaty  gives  the  right," — CHiRLBa 

Jakes  ¥os,  Speech  on  the  Russian  Armament,  1792. 
(c)  yide  ante,  vol.  L  p.  44. 
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to  the  place  occupied  by  statutes,  ia  the  Bjstein  of  the  Mauioipal  and 
Public  Law  of  independent  States. (i^ 

Moreover,  the  Right  to  enter  into  lawful  Oooventions  or  Treaties  with 
other  States  is  as  unquestionably  inherent  in  every  independent  State, 
as  the  right  to  make  kwful  covenants  is  inherent  in  every  individual. 

The  contract  of  the  individual,  therefore,  and  the  statute  of  the  inde- 
pendent State,  both  furnish  analogies  for  the  elucidation  of  this  branch 
of  OUT  subject.  It  would  be  foreign  to  the  object  of  this  work  to  dwell 
upon  the  necessity  of  the  study  of  International  Treaties  to  the  Histo- 
rian, the  Statesman,  and  the  Philosopher  j  but  it  is  proper  to  observe  in 
this  place,  first,  that  existing  Treaties  contain  the  present  Positive  Law 
of  Nations  between  the  contracting  parties ;  secondly,  that  abrogated 
Treaties  often  furnish  a  necessary  means  of  construing  those  which  are 
in  force ,  whilu — if  due  and  judiL.ial  regard  be  had  to  the  occasion  which 
pnduoed  them,  the  subiect  mitter  of  their  atipulationi,  the  object  for 
which,  and  the  epoch  during  which  they  were  eontiaeted,  and  the  number 
and  charicter  ot  the  nations  which  wire  parties  to  them — they  are  also 
of  valne  is  repositoiics  of  certain  masims  of  International  Law,  aa 
records  of  the  consent  of  nitions  lo  certain  principles  is  regulating  In- 
ternational Intercourse,  and  of  the  lastrumental  f^rma  by  which  Inter- 
national consent  is  exprtssed  and  ratihed  fi")  Upon  a  scrupulous  fidelity 
m  the  ob^erv-vtion  of  Treatic,  not  merely  in  tbeir  letter  but  in  their 
spiiit,  obviously  dupenda,  under  God,  the  peice  of  the  world  Facta 
sunt  eovrnla  is  the  pervading  masiiu  of  latcrnatiLnal,  as  it  was  of 
Kom'in  jurispiudence  (/) 

r-^c-r  T  '^^'^  treaty  bieaking  State  is  the  great  enemy  of  Nxtions,  *thc 
"-  -1  distuiber  of  their  ptace,  the  destnjer  of  thfii  bappinosa,  the 
ebbtide  lo  their  piogieas,  i.he  cause — to  sum  up  all  ohargea — of  the  ter- 
rible 1  ut  neccisaiy  evil  of  War  (y) 

'  rundamentum  jnstitisn  est  fides,  i.  e.  dictorum  co'aventoru'mqv,&  con- 
stant a  et  veiitas  {h\  To  this  remark  of  Cicero  may  be  added  the 
maxim  which  Ulpian  puts  in  the  form  of  a  question :  "  Quid  tarn  con- 
grnura  fidei  humanse  quam  qure  inter  eoa  placuerunt  servare  F" 

Many  a  Christian  State  might  be  edified  by  the  preamble  to  the  Treaty 
between  Nadir  Shah  the  Emperor  of  Persia,  and  the  Sultaa  Mahmoud, 
Emperor  of  the  Turka,  in  1747.  "  Glory  be  to  God"  [it  begins,)  «  who 
among  other  things  has  rooted  out  all  hatred  and  enmity  from  the  bosoma 
of  these  nations,  and  has  commanded  thom  to  Iceep  thetr  Treaties 
inviolable,  as  the  ever-glorious  Book  saith  :    0  ye.  who  believe,  keep  your 

XLV.  Different  writers  have  adopted  different  arraagomeuts  of  this 

Id)  Warntonig,  Recbtsphilo Sophie,  s.  21S, 

le)  Vide  anffl,  toI.  i.  pp.  44,  BO,  64.  (  H  Dig.  ii.  14,  I  pr. 

\g)  Vattel,  1.  ii.  e.  st.  passim,  s.  230.  "  Lb  foi  des  tcaites,  oette  volontfi  ferme  et 
sincere,  catle  oonstaace  iurariable  \  remplir  ces  eng^ements,  dont  on  fait  la  de- 
claration dana  uo  trsiit^,  est  iaae  sainte  el  aacr^e  entre  les  nutions,  doat  elle  assure 
le  saint  et  le  repos;  et  ei  les  peuples  ne  venlewt  pas  ae  mauquer  i  eus-memes, 
I'infamie  doii  6tre  le  partage  de  quiconquo  yiole  sa  foi." 

Kiaber,  H.  145. 

(A)  Cic.  De  Offic.  (i)  Wenok,  pp.  305-6, 
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part  of  Intel-national  Jurisprudence,  and  it  would  be  diffictill  to  pronounce 
upon  the  decided  superiority  of  any.     Perhaps  tie  following  preliminary 
■d     f       my       t  'b  t   (        1  pf       f  th       Ij    t 

T      t      m  y  1  d     d— 

r     t         t     th  6;  g  wh  th      th  T     I  t     t  tt        f 

N  t      1  Kght  wh    h   U  I    1      t    y         tm     f       ly    il  fh 

t       to        t    g  L  w         wh  th     th  y        ta        m      hi      t  t 

wh  t  wai3  p  ly    pt       1  d  ff       t    as  th      b     1     m     t     f 

gl  t  tb  f     ]  n    1  g         th     mp     t         f  (     (i) 

'^  dly  w  th  p  t  t  th  6;  i  wh  th  t  h  f  i-  kq  -i 
p  m  t  ti  t  y  h  t  wh  th  t  1  t  1  ly  L  °  J 
tth  ttgpt  h       ftbjttj  (th       fty 

tp  fThdTw  Tt         fg  td 

i        1  5  (0 

Th    dly  w  th       p    1 1    th         (      I    9P  g  wh  tl      th  y b 

both  rhnstnn,  or  whetbei  thoy  be  Chiistian  on  the  one  side  and  Heathen 
£1  Infiklon  the  othei,  or  whether  they  be  Chiistian  on  the  one  side  and 
on  the  other  Mahometan,  and  whether  within  or  without  Euiope  (m) 

Fouithly,  with  inspect  to  th^  period  of  tim.p  in  whn,h  they  weie 
conti  \cted 

1  Whethei  they  were  contracted  bcfoie  oi  aftei  the  Tieity  of  Weat- 
l  halia,  1648  (n)  The  first  fundamental  pict  of  Europe  which  struck  at 
the  root  ot  the  foreiga  tempoial  authority  if  the  Pope, — the  last  relics 
of  which  disappeaied  fiom  the  code  of  International  Law  when  this 
greit  statute  was  engrafted  on  it, — intioduced,  within  ceitam  limitations, 
the  pnnciple  of  intervention  on  the  ground  of  ichgion  This  Tieaty 
recogoizod  as  iti  foundation  that  the  Balance  ot  Power  w^8  neceasMy 
for  the  safety  of  nations,  and  though  the  eiiuilibnum  effected  by  it 
lelated  chiefly,  if  not  exclusively,  to  the  German  nations  of  Euiope,  it 
give  stability  to  many  principles  of  International  Law,  and  a  consistent 
loim  to  that  great  ingredient  of  the  libeities  of  Luropo,  tho  oonf(,dera- 
tion  of  the  German  States ,  and  lastly,  this  Treaty  formed  the  basis  of 
many  succeeding  Conventions,  which,  without  a  leference  to  it,  would 
be  unintelligible  (o) 

*2  Whether  before  or  after  the  Treaty  of  Utrecht  (1713,)  r-  ^^g  -, 
which  again  afiiinipd  the  prmLiple  of  the  B^mee  of  Power  as  "-  -^ 
a  neoeasiiy  safeguaid  for  the  libtitiea  of  natnna,  and  which  laid  down 
J1  an  inevitable  consequence  the  two  prop raitions,  that  the  Crown  of 
Spain  should  not  be  worn  by  the  sovereign  of  another  European  territory, 
and  that  the  Low  Countries  should  not  bo  added  to  iho  compact  and 
magnificeBt  dom^n  of  Prance. 

(k)  Viae  ante,  vol.  i.  p.  303-e.  (0  '^  *1   po^*' 

(m)  Vide  Hertslet's  Commercial  Treaties  f  a      j   of  Treaties  between 

Christian  Powers  and  African  Princes. 
)  Koch,  Hist,  des  Tr.  Introd.,  p.  30. 
"  DeniqiiB  par  banc  paoem  [Westphalicam)  n      latum     t  Jus  Ulwd  Genlmm, 
recentiori  ietate  enatnm,  hodieqae  et  am  b  llo  a    p    e  magna  aucloritate 
floret,  tectfi  f^entibus  aliornm  amicitiam  ao  so     tat  m    on   1  at,  legnm  violatovi- 
bua  commnnem  gentium  indignation  em  ac  b  11    pa   t   — Kl  nthamer,  De  bello 

propter  Eucceasioaem  Eegni  Hisponid  gesto  Pace  Rheno-Trajectina  c ''- 

1829:  Amsteiodflmi. 
OCTOBEK,  1855 5 
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3.  Wliether  before  or  after  the  period  intervening  between  the  Treaty 
of  Utrecht  (1713)  and  the  breaking  out  of  the  French  llevolution  (1791,) 
daring  which  Prussia  and  Kussia  had  entered  as  new  elements  into  the 
European  system,  and  a  new  power  in  another  hcmispbero,  the  United 
States  of  North  America,  had  taien  its  place  in  the  comniuDity  of 
States,  and  not  a  little  affected  their  International  relations  for  all  time 
to  come. 

4.  Whether  it  bo  during  the  twenty-five  jeara'  war  of  the  French 
Revolution,  and  before  the  last  great  adjustment  of  the  European  system, 
the  Treaty  of  Vienna  (1815.) 

5.  Whether  it  be  between  that  period  and  the  present  time, — that 
long  period  of  International  peace,  now,  unhappily,  interrupted  by  a 
war,  the  end  and  tho  consequences  of  which  no  political  sagacity  can 
clearly  foresee.  Daring  this  latter  period,  many  Eepublios  in  Central 
and  Southern  America,  as  well  as  Belgium  and  Greece  in  Europe,  have 
become  members  of  the  great  community  of  States ;  during  this  period 
European  Turkey  has  been  recognized  as  being,  and  has  claimed  to  be 
entitled  to  the  rights  and  bound  by  tbe  obligations  incident  to  members 
not  only  of  the  general,  but  of  tho  European  eonmunity  of  nations  ;(^) 
during  this  period  the  barrier  which  shnt  out  China  from  tho  commerce 
of  the  western  hemisphere  has  been  broken  down.(j) 

SLVI.  There  are,  moreover,  certain  International  engagements  which 
r  *fim  '"'^  ^^^>  ^''^''''ly  speaking,  Treaties, — which  *cannot  be  consi- 
L  J  dered  as  j>acla  puUica.M  Such  are  contracts  between  the 
State  and  private  individuals  of  another  country,  contracts  relating  to 
the  private  affairs  of  the  Sovereign ;  even,  generally  speaking,  marriages 
of  the  royal  family  belong  to  the  Jtts privatumjis)  and  do  not  rise  to 
the  dignity  of  fcedera.[l\ 

XLVII.  Treaties  are  also  to  be  considered  with  reference  to  their 
occasion  and  object.  They  may,  it  is  obvious,  contemplate  a  perpetual 
duration  and  a  permanent  object,  or  be  contracted  for  a  definite  period 
and  a  transitory  purpose  (accords,  conventions, /actions) ;  they  may  have 
reference  to  the  eontractrag  parties  only,  or  they  may  concern  a  third 
party,  on  whose  behalf  or  with  respect  to  whom,  other  parties  are  to 
enter  into  obligations.  This  class  of  oases  belongs  to  the  difficult  cate- 
gory of  guarantee  ship  which  must  receive  hereafter  a  closer  examination 
and  fuller  discussion, 

XLVIII.  The  first  point  to  be  considered  is,  who  are  competent  to 

(p)  Vide  aate,  vol.  i.  p.  84,  and  Appeadis,  p.  BOO. 

(s)  Vide  ante,  vol.  1.  pp.  212 — 363. 

(r)  "  Conventionwii  autem  tres  sunt  species ;  aut  enim  es  public^  caugS,  eiant, 
aut  es  privata,  privatfl  aut  legitime,  ant  juris  gantium.  Publioa  conveatio  est, 
quK  fit  per  pacem,  quoties  inter  se  duces  belli  quiedam  paciscuutur." — Dig.  ii.  t. 

(s)  Qrotius,  ii.  C.  IB,  e.  1.  "  Publicaa  ei^o  conventiones  eos  intelligit,  quie  jiisi 
jare  impetii  majorlB  aut  miuoris  fieri  nequeunt,  qn^  notll  dlfferunt  uon  tB.uluiii  a 
contractibns  privatorum,  sed  et  a  oontraotibus  regnm  cicoa  negotia  privata." 

(i)  Vattel,  1.  ii.  0.  sii,  s,  152.  "  Ua  trait6,  en  latia  fiediia,  est  un  pacte  fait  en 
Tne  du  bleu  pablie  par  dea  puissances  sup^rioures,  soit  a  perpgtuil^,  soit  pour  nn 
tsmpB  coaaid^iable." 

Eliiber,  a.  141. 
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59 
d  by  all  independent 


contract  a  Treaty  ?     This  competence  i 

A  protected  State  may,  if  it  has  retained  its  soYereignty,  make 
Treaties  and  Alliances,  uniess  the  power  has  heon  expressly  renounced, 
or  cannot  be  exercised  consistently  with  the  conditions  of  its  pi-otection.(w) 
We  have  seen  that  States  nnder  a  Federal  Union  may  or  may  not, 
according  to  the  *terms  of  their  confederation,  be  competent  _ 
to  enter  into  Treaties  with  foreign  nations.fx) 


[  •«!] 


The  qnestior 
0 


i  to  tte  proper  organ  for  transacting  negotiatioi 


<r 


() 


ties  to  a  Treaty  with  a  Foreiga  State. {<?)  A  Sovereign  may  in  L  J 
his  private  oapaoity  enter  into  contracts  with  Foreign  Powers;  but  these 
are  not  Treaties  properly  so  called. 

XLIX.  Secondly,  the  free  reciprocal  consent  of  both  contracting  par- 
ties, which  is  indispensable  to  the  validity  of  a  contract  between  indivi- 
duals, is  equally  requisite  for  a  Treaty  between  States. (e)     Mere  negotia- 

M  Vide  ante,  vol.  i.  pp.  91 — 84. 

Tattel,  1.  ii.  c.  jdi.  s.  155. 

Kliiber,  s.  141. 

(x)  Vide  ante,  rol.  i.  pp.  12(1-1. 

\y)  Vattel,  1.  ii.  c.  sii.  a.  166.    Kliiber,  s.  142. 

(a)  L.  il,  G.  IV.  B,.9,  10,  11,  13;  o.  xi.  48. 

(«)  A  great  attempt  baa  been  made  in  Bussia  and  Greece,  to  rekindle  tiis  ip'rit 
during  tbe  existing  war  between  Russia  and  Turkey. 

(b)  The  Le  Louia,  2  Dodaon'a  Ad.  Rep.  p.  244. 


(c)  "  Db  fcederibus  freqm 
religione  aiieni  sunt :  qute 
"   [8  hominibus 


t  quteati' 


',  licit^ne 
a™  dnbitati 
t  Beligii 


babet.    Nam  id 
diacrimen  no  a  admittat." — 


Vide  ante,  Tol.  i,  pp.  IE,  64. 

"La  loi  nalurelle  aeule  t^git  lea  trait(5a  dea  nations; 
eat  absolument  fitrang&re." — Vattel,  1.  ii.  c.  lii.  e.  162. 
Vide  ante,  vol.  i.  pp.  81,  83,  32, 

(d)  Vide  ante,  vol.  i.  pp.  146-6. 

(e)  Vattel,  1,  ii.  o.  sii.  as.  157-8-9.    Kliiber,  3.  143. 
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t         P    I      t    y     "1  '  ''^  '*'  n^tirs  '•o'  of  ^  biodiag 

h       t         C  trntth        b        gnin  error  or  produced  by 

d       t       h      by  m       p         tat       {"fujj   t    falsi)  or  by  eoneealment  of 
mp    ta  t  f    ts  (    J5   es-  ) 

Th         1  gy  b  b  tw        th    P       te  ContrMt  and  the  Public 

Trtym     t       tb    p    bdby     dwbthe  reason  of  the  thing  may 

w         t      r  11        t      t      h    h  hwe  been  the  reaalt  of  force 

m  myl        tdbttb        m      baervation  cannot,  without 

g     1 1  m  t  t  1       ppl    1  t    T      t  All  Treaties  which  terminate 

wtqtlj  myh  &t  measure,  the  effect  of  the 

f  t  1  by  th    VI  t  th  lb  d — or  may  he  the  result  of 

m  fthm        pwflttbwLr  State.     But  Treaties  con- 

1  d  1  i  f  th  t       a  cannot  be  held  null  and 

I7ld{/)    Iftbeeb       y       1  gy      tl     respect  to  tbe  Private  Con- 

ttt  thtthtmmfqty  whicli  considers  a  contraiit 

d  1  pi  l  nding  upon  the  party  who 

tdttth      hd      ltd        by  apprehension  of  the  delay, 

(  1  t  t   f     1  w      t     War,  it  must  be  reraem- 

b      d        th    t      bl    1 1  gat  ft        (^)     Moreover,  all  civilized 

t  dm  t      t     th        y  tern      f  p       t    j     isp    d  tb        '  m 

i  d  t      p  bl    £C    t    t  fi      1  (7 )  th  m       q     lly   ppl     bl 

r    ,„  T  t    tl       ta     t  F  1    bl      f  N  t  d  t      m      f    t  th  t    f  th 

L    '^''J     big  t  f  T  lib  d  1     p      th    pi       th  t 

fth  tt        pt       hi  tdth        hmt  ff 

d      lb        fl  t      p  f  th     f   tb    f  T      t     — th    gr    fc 

m     1 1    wb   h  b    d   t      h     tb        t   m  t       f  th    gl  b  —       lib 

t  d  Th      b         t        f  d  t    iply'  li   li 

wlyhpp  fp  If  til  pt  p 

th        p         t  f  th    St  t      b       ^     d  th    T      ty      B  th  tb       1 

d  th  It        b  w  m  y  1      11    t    t  d  by  t     f  t  h 

t    y      Tb  t         f  h  w        d  k    gd  m       t    t  1  by  N  p  1 

fmFd        dAIItB)  whh      hldl      ydthtm  1 

1  h     f  m  ly  w       1      ly— th     \  d        U         f  tb    p    ty    11 

t    g  b  1     d—       1  d     b  t  th  t  f  N  p  1  t 

F  Uw  tttdbyfbyl  Itwb 

,  f df    t        p      Igtm  t    w     0 

P        t  ttmyb         t        d  thf,         Jfwbtfh 

Hy     11  d  by  E  gl   h  T  w   tt    w     t    f  d  th       f  f 

fllfdlg  fmthmftjt  Iwtf 

mtldtg        Bt  qlyfdt  ; 

Lit        T      ty      It       t     ly       d  by  \    ftel       =!   1        p  t 

dnTtpq  y  161y         t  ItU 

dans  les  coctrata  des  nations."(7c) 

The  conaent  must  be  reciprocal;  therefore  the  engagement  of  one  party 
must  bo  accepted  by  the  other,  though  the  particular  epoch  and  the  pre- 
cise form,  unless  they  happen  to  be  matter  of  espreea  covenant  in  the 

(/)  Grotius,  1.  ii.  c.  STJi.  ss.  18-19, 

\g)  SohmalK,  Earop.  Tolkerrecbt,  G4.  (/i)  Vicle  ante,  toI.  i.  p,  2T4. 

\i)  Schmala,  pp.  53-4.  (/i)  L.  ii.  c.  sii.  b.  158. 
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Ticitj  ititlf,  iro  uHimpjihnt  The  icitptaueo  of  one  piitj  miy  pre 
file  01  follow  the  engagement  of  the  otbei,  though  lU  the  inteivil  it  13 
competent  to  the  former  to  lettact  its  cODBetit 

L  Iho  oODsent  may  be  signified  in  vinous  wajs  (?)  *&Dme  i-^/.- -■ 
luiista  have  a-iseited  thit  the  declaration  of  oonient  must  be  spe  L  J 
ufled  m  writing ,(ni)  but,  though  this  be  the  usuil  ind  most  (ouvenient 
mode,  it  oannot  be  said  to  be  indiapeoHible  to  tb.p  va.lidity  of  tho  Troaty 

But  the  dc&laiation,  whether  written  01  oial,  must  be  positive  and 
elear  Meie  suppositions  and  conjectures  r-iise,  at  the  utmo&t,  a  proba 
bihfy,  iDut  cia  institute  no  certain  fact  between  nations  The  c 
ft  fiii  of  Civil  Law  IS  uuLnown  to  Intemationtl  Juiispiudence 

But  the  consent  may  be  espieised  m  an  instiument  oithei  drawn  up 
in  ccmmon  >y  the  piitiea  to  it,  or  signed  separately  by  ibem,  by  aa 
fJut,  i.a  oidei,  in  oidinance,  01  letters  patent  addre=!9ed,  in  virtue  of  the 
Ijiinentim,  to  tbt,  subjects  of  eithei  State  (n) 

LI.  What  may  be  tho  lawful  subject  of  a  Treaty,  is  best  shown  by  the 
negative  statement  of  what  is  excluded  from  this  category. (0) 

First,  it  is  obvious  that  a  Treaty  cannot  oontMa  engagements  incon- 
sistent with  those  already  entered  into  with  other  States.(^) 

Secondly,  a  Treaty  may  not  contain  an  engagement  to  do  or  allow  that 
which  is  contrary  to  morality  and  justice  :{q\  it  contains  a  morally  im- 
possible condition,  which  Governmentg,  the  "representatives  of  r^/jK-i 
the  justice,  the  morality,  and  the  religion  of  their  people,  are  L  -I 
not  entitled  to  contract  for — it  is  beyond  the  sphere  of  their  ageney.(j-) 

Thirdly,  it  may  be  invalid  upon  the  ground  of  physical  impossibility 
existing  at  the  time,  or  supervening  from  later  circumstances,  (sj 

LIT.  Various  means  have  been  resorted  to,  at  various  times,  by  various 
nations,  to  secure  the  sanctity  and  inviolability  of  International  covenants; 
before  we  consider  them,  it  should  be  obsevved,  that  though  it  is  now 
nsual  to  reserve  the  final  settlement  of  a  Treaty  negotiating  by  ambassa- 
dors for  the  Katification  of  the  Governments  whom  they  represent,{() 
yet  that  if  the  negotiator  be  a  Plenipotentiary,  such  Ratification  cannot 

(l)  Elaber,  ES.  HI— 143. 

(m)  P.  J.  Neyron,  Da  vi  ftedenim  (Gott.  1798,}  iy.  B.  23, 

SeiLmalz,  Europ.  Volkerreclit,  s.  53.  "Ea  scbeint  mir  uiolit  mitDnrechl  belianp- 
tet,  das  unter  deu  europiiischsit  Macblen  nur  achriflliche  Vectrage  und  Bcliriltlicbo 
Genehniignngea  als  Terbindend  warden." 

(n)  See  Treaty  of  Commerce  between  Austria  and  Russia,  1^85. 

De  Martens,  620-633. 

(0)  Vattel,  1.  ii.  0.  sii.  se.  160,  &o. 

(y)  Hoffman,  vhi  atpr. 

[q)  "  Far  la  mEme  raison,  par  le  dSfaut  de  pouToir,  un  traits  fait  pour  cause  in- 
jnate  ou  dfisbonnfite  est  absolument  nul,  personne  ne  poavant  s'engager  k  fidre  dea 
choses  oontr^res  h  la  loi  natutelle." — Vattel,  ib.  s.  161. 

"  Nie  kann  ein  vOlkerrechtlicber  Vertrag  Staaten  Oder  Sonverane  als  die  Repra- 
Eontaoten  und  TrBger^es  Rechts  und  det  Sittlicbfceit,  wotin  aucli  die  reiigiaaen 
Interesaen  eiugescbloseen  siad,  Terpfliohton." 

(r)  Hefftacs,  94. 

Vide  ante,  toI.  i.  pp.  36-7. 

(s)  Ib.  p.  43. 

(;)  A  Treaty  is  not  usually  laid  before  tbe  Britisli  Parliament  antil  it  be  ratified, 
—See  Lord  Ciacendoa'a  remarts  ia  the  Honae  of  Lords  as  to  tbe  Treaty  botivcen 
Austria  and  tbe  Porte,  July  24,  1853. 
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be  held  essentia!  to  the  Tiihdity  of  the  Treaty, M  unless  the  necessity  for 
it  has  heen  expressly  reserved  in  the  powers  givon  to  the  ambassador,  or 
unless,  as  usually  happens,  it  be  the  subject  of  stipulation  in  the  Treaty 
itself,  (i.) 

LIII.  Sometimes  Treaties  have  rcceivod  Confirmation  {confirmation, 
Beslatigv.ng)  when,  for  some  reason  or  other,  doubts  have  arisen  as  to 
their  validity  or  as  to  their  duration.  The  clause  so  common  in  Treaties, 
r  "fiR  1  "  ^^^^  *^^  former  Treaty  *shall  be  considered  as  if  it  were  part 
I-  J  and  parcel  of  the  present  Treaty,  and  as  if  it  had  been  insertedfo;) 
word  for  word,"  does  not,  according  to  the  opinion  of  Kliiber,{j'J  neces- 
Barily  imply  that  the  whole  of  the  former  is  incorporated  in  the  present 
Treaty ;  tliat  is  to  say,  it  does  not  necessarily,  according  to  this  author, 
bind  the  Gruarantees  of  the  new  Treaty  to  the  fulfilment  of  the  provision 
of  the  old  Treaty ;  though  it  does  so  bind  the  original  contracting  parties 
to  the  first  as  well  as  to  the  second  Treaty.  Thus,  if  this  author's  opinion 
be  correct,  the  G-uaranteesbip(3)  of  Russia  did  not  extend  to  the  Treaty 
of  Westphalift,  when,  in  1799,  she  became  a  Guarantee  for  the  Treaty  of 
Teschea,  which  referred  among  others  to  the  Treaty  of  Westphalia; 
though  the  reference  bound  other  powers  who  had  been  contracting  parties 
to  both  Treaties. 

Sovereigns  have  sometimes,  on  their  accession  to  the  throne,  formally 
announced  their  adhesion  to  existing  Treaties,  but  by  this  act,  they  have 
in  reality  conferred  no  additional  validity  upon  engagements  which  were 
binding  upon  tbera  before,  and  whioh  they  were  compeiiable  to  execute. (a) 

Treaties  receive  sometimes  a  renewal(t)  {renovatio paetorum,  renouvelle- 
meni,  Sr3ieaerun(/\  or  prorogation  after  the  term  for  which  they  have  been 
contracted  has  expired,  and  sometimes  a  complete  re-estahlishment  (resti- 
tatio,  rdtahlissement,  Wiederhersteilimg)  when  they  have  altogether  ceased 
to  be  in  force  from  the  intervention  oi'V^&i — a  cause  which  will  be  con- 
sidered hereafter — or  from  some  other  cause.  These  cases,  however,  are 
rather  oases  of  restoration  than  of  confirmation. 

LIV.  Among  the  means  which  have  been  resorted  to  for  aeouring  the 
performance  of  Treaties  are  to  be  enumerated, 
[-67]  •l.Oato.W 


(«1  Kiilber,  a.  142. 

(u)  "Sed  et  per  lioniiDem  alteram  obligamur 
ilium  elegarimus,  ut  instj^umenttim 
nolione,"  &o.— Grot.  1,  ii.  c.  xi.  12. 

"  Lea  souverains  traitent  ensemble  par  le  miaistfire  de  lours  procurears  ou  man- 
datairee,  revStus  de  poavoh'E  sufflsants,  que  Ton  appelie  oommucfimaat  plfenipotaa- 
tiaires.  On  pent  appliquer  ici  toutea  les  r^lea  du  droit  naturel  snr  les  choaes  ciui 
Be  fout  par  commissiou,  ka.,  toutce  qu'il  promet  dans  leatermcs  de  sa  commissiou, 
et  suivaat  l'6tendne  de  sea  pouvoira,  lie  aon  constituaut.  Anjonrd'bai,  pour  ^viter 
tont  danger  et  toute  difficult^,  lea  princes  ae  reaervent  de  ratifier  ce  qni  a  &t6  con- 
cln  en  nom  par  leurs  miaisties,"  &c. — Vattel,  I.  il.  c.  xii.  a.  156. 

(a;)  B.  g.  The  Treaty  of  Teactien,  ltT9,  so  incorporated  the  Treaties  of  Westpha- 
lia, Brealau,  Berlin,  Dresden,  Paris  and  Habertsbonrg. 

M  Kliiber,  a.  153.  (a)  Vide  post, "  Quabahtbe."  , 

(ffl)  Vide  ante,  tdI.  i.  p.  151. 

(M  B.  g.  Treatiea  of  Sabaidj.     See  Vattel,  1.  ii.  c  siii.  a.  IS9. 

(c)  "  Apnd  onmea  populos  et  ab  omni  levo  circa  pollicitation es  promiasa  et  con- 
tractus maxima  semper  vis  fait  jurisjurandi." — Grot.  1.  ii.  c.  xiii.  1. 
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3.  Pledges. 

4.  G-uarantees. 

«.  ConsistiDg  of  offering  persons  as  sureties. 

ji.   Choosing  Third  Powers  as  G-uardians  of  tte  Treaty. 

The  confirmation  by  oath  of  the  contracting  parties  was  adopted  in  the 
Treaty  of  Madrid  in  1526,  between  Francis  I.  and  Charles  V, ;  at  the 
Peace  of  Cambria,  1529  ;(^d)  of  Chateau  Cambresis,  1559  ;[e)  at  the 
famous  Peace  of  Mtinster  between  Spain  and  her  revolted  Dutch  coIoeIos 
in  1648 ;  a,t  the  peace  of  the  Pyrenees  in  1659 ;(/)  at  the  peace  of  Alx 
la-Chapelle  between  France  and  Spain  in  1668  ;  at  the  peace  of  Ejswlck 
in  1697. {;/)  The  most  modern  example  Is  tho  alliance  formed  between 
Prance  and  SmitaerlaDd  in  1777,  and  solemnly  confirmed  by  the  oath  of 
the  contracting  parties  in  the  Cathedral  of  Soieure. 

The  oath,  now  disoontinned  in  practice,  was  not  always  a  yerj  binding 
confirmation,  for  there  are  various  instances  of  Roman  Catholic  Princes 
being  absolved  by  the  Pope  from  the  obligations  of  it.  Ferdinand,  called 
par  excellence  the  Catholic,  was  so  released  by  Pope  Julius  U.-Mij 
Francis  I.  by  Leo  X.  and  Clement  VII.  j  Henry  II.  of  Franco  by  tho 
Papal  Legate  CarafEa.().^  This  abuse  gave  riso  to  a  clause  not  unusual 
in  Treaties  and  other  public  documents,  to  the  *effect  that  the  con-  _  ^^„  -. 
tracticg  party  would  not  attempt  to  obtain  a  release  from  bis  oath  l  J 
either  personally  or  through  the  agency  of  any  other  porson,  and  that  he 
would  not  accept  such  dispensation  if  offered  to  Mm. (A) 

LV.  (^Hosiages  (ohsides,  otat/es,  Geusel)  were  formerly  required  and 
given  ps  pledges  for  the  performance  of  the  conditions  of  a  Treaty.  As 
late  as  the  peace  of  Aix-la-Chapelle  in  1748,  Hostages  were  Btipulated 
for.(m)     Itisacl  '     n    f  International  Law  that  any  proceed- 

ing of  rigour  again     a  H  ven  if  he  be  forcibly  seized  in  time  of 

war,  beyond  what  may  b     n         ary  for  the  security  of  his  porson,  is 
illegal. 

If  the  giver  of  h  H  g  f  in  fulfilling  his  pledge,  it  is  lawful  for 
the  receiver  to  re  n  h  h  ag  but  wholly  unlawful,  as  once  the  prac- 
tice was,  to  put  h  m  d  (  )  If  tbe  hostage  die,  the  giver  is  not, 
except  in  the  case        n    xp  pulation,  bound  to  replace  him.     The 

(d)  Article  46.  (e)  Article  24. 

(/)  ActiclB  124.    S  Solemnitev  taota  cruoe,  Sanctis  ETangoliia, 

coiionibua  Misss,  et  mm  jnrabunt  obaerraturum,  se  at  impleturum 

plonS  realiter,  et  bon    fid      m        a       iculia  prcesentia  Traotatfls  contenta." 

ig)  Article  38.  (A)  Boasset,  Supplement,  T.  iii.  P.  i.  p.  IT, 

(0  Vattel,  1.  ii.  c.  xt.  b.  .„3. 

(ft)  B.  g.  "Diploma  cessionis  monarchire  HispanicjB,"  a.  d.  1703,  in  Sclimauss, 
1163,— "  Jnreque  Jurando  eorporalitec  prjeatito  fidem  noetram  quam  solemnlter 
adatrinximaa,  miUo  nnquara  tempore  ant  modo  a  nobis  aut  aliia  infriagendam  Omni 
qiiorumlil]et([ualinmqueeontradicdone,exoeptioGegeneraiiacspecialire3tituUoDB, 
dispeneatione  ac  absolutione,  etiara  Pontifidl,  aliisqae  beneficiis  Legia  sen  CoB- 
snetudinis  autnominia  perpetud  excluais." 

Q)  Kliiber,  s.  156. 

(m)  "  Sa  MajeetS  Britannique  s'angage  ausai  fle  soa  e6t4  &  fairs  paaaer  arpr^s  du 
Roy  trSa-Chrfitien,  auaaitSl  aprfis  lea  ratifications  du  pr^aent  TraitS,  deux  personnes 
de  rang-  et  do  consideration,  qui  y  demeureront  en  otage  juaques  h.  te  qu'on  y  ait 
appria  d'une  fagon  certaine  et  autentique,  la  reatitutioij.  de  I'isle  Royale,"  &o. — 
Wenck,  ii.  353-3. 

{n)  Vattel,  1.  ii.  c.  ivi.  se.  245-61. 
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receiver  haa  been  contented  with  the  surety,  of  the  nature  of  wliioh  he 
was  aware(o)  at  the  time  of  accepting  it. 

A  more  common  and  as  it  should  seem  a  hotter  pledge,  is  the  retention 
of  a  place  or  fort  until  such  time  as  the  oonditioa  of  the  Treaty  be  fulfilled. 
This  pledge  or  pawned  thing  may  be  what  ia  legally  called  moveable 
r«  fifl  1  V^^^^^^y  {'Cornier  des  gaffes.)  *Poland  once  placed  her  Crown 
L  J  Jewels  in  the  hands  of  Prussia,  Or  the  pledge  may  consial  of 
immoveable  property  ((fonnej"  en  engagement ;)  they  may  not  bo  actually 
placed  in  the  possession  of  the  creditor  State,  but  assigned  over  by  some 
instrument  without  actual  delivery,  which  hypothecates  them ,  but  this  is 
an  unusual  transaction  between  States. 

The  State  which  holds  the  pledge  is  bound  to  pre^nrie  it  in  good 
condition,  but  may,  if  the  stipulated  time  elapse  without  the  payment  of 
the  debt  or  the  fulfilment  of  the  condition,  appropriate  it.  The  House 
of  Savoy  hypothecated  the  Pays  de  Vwud  to  the  Cantons  of  Berne  and 
Freybourg,  and  on  non-payment  of  the  debt  they  foroiby  seized  and 
retained  the  territory. (p) 

Having  disposed  of  that  species  of  guarantee  which  relates  to 
hostages,  pledges,  and  hypothecations,  we  have  now  to  consider  that 
kind  of  security  which  is  more  usually  comprised  under  the  term 
Guarantee. 


[*70]  *CHAPTEE   VII. 

SS— CCTARANTEE. 


LVI.  («)Tbeatib8  may  concern  not  only  the  contracting  partie3,(&) 
but  third  parties  who  may  or  may  not  be  literally  contracting  parties  in 
the  first  instance,  but  the  protection  of  whose  interest,  or  the  maintenance 
of  whosB(c)  status,  may  be  the  object  of  the  Treaty.  The  consideration 
of  such  Treaties  brings  us  to  the  very  delicate  question  of  Gnaranteeship. 

The  following  heads  appear  to  comprise  the  principal  classes  of  Gua- 
rantee -.{d) — 

1.  A  Guarantee  that  a  nation  shall  maintain  a  particular  atatuis  towards 

(o)  Vattel,  1.  ii.  c.  XTi.  s.  355. 
{p)  Guather,  ii.  154. 

Vattel,  1.  ii.  c.  xvi.  as.  241-24*. 

Kliiber,  8.  156. 

(o)  Deutsches  Staats-und  Banaesreoht  Toa  Zaoharia,  i.  129— 13t,  should  be 
consulted  for  the  Guaraolee  of  the  German  Confederation,  both  from  willdn  and 
viithoiit.     See,  too,  SchmansB,  Corp  Juc  Publ   1079 

(5)  By  tha  Treaty  of  Aii-la-Chapelle  (174S,)  the  eight  contracting  parlies 
mutually  gnaranteed  eacli  other's  dominion 

(c)  Vide  ante,  vol.  i.  p.  132-3— latert-ention  ai  to  Incorporation  of  Italian 
Statea  of  Austria  in  tho  Gernnii  Confoderation  without  coQ^i.nt  of  tlio  Powers 
who  signed  ttie  Treaty  of  Vienna 

{d)  See  the  remarkable  modem  initio ce 'J  ol  Belgium  and  Cieeco,  ^ol.  i.  pp.  100, 
105. 
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(Guaiantes.)  In  the  former  cMe,  tie  surety  must  make  good  the  default  of  the 
principal ;  in  the  latter  tbe  guarantee  is  only  bonnd  to  do  his  utmost  to  obtaic 
the  performance  of  the  principal.  It  wonld  manifestly  require  an  espress  provi- 
sion to  constitute  the  Guarantee  of  aTreaty  a  Surety  in  tbis  sense  for  the  perform- 
ance of  its  conditioDS.  The  distinction,  therefore,  is  not  taken  in  the  test  of 
this  work. 

(/)  Vide  post,  couBtrnctlon  of  this  term. 

Iff)  It  is,  perhaps,  partly  to  be  inferred  from  the  careful  and  espress  renuncia- 
tion of  any  sucb  right  on  the  part  of  the  Powers  who  guaranteed  the  Ulngdom  of 
Balginm.    Tide  poet,  p.  78. 

(A)  Vide  ante,  toI.  i.  pp.  91-4. 

(i)  Tattel,  I.  ii.  o.  ivi.  ae.  335-239. 

Kluber,s3.  15T-8. 

Wheaton,  pt.  iii,  c.  ii.  13. 
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became  Guarantees  for  that  first  great  settlement  of  Europe,  from  which 
a  eonsiclerable  portion  of  Modern  Interaational  Law  derives  ita  origin. 
Guaranteeship  of  this  kind  was  then  a  device  of  comparatively  recent 
date  for  seouting  fidelity  to  International  engagements,  having  succeeded 
to  the  more  feudal  and  coarser  expedient  of  appointing  Neutral  Princes 
and  Free  Towns  Conaervatorea  of  Treaties. 

The  Guarantee  undertaken  by  France  and  Sweden,  at  this  Treaty, 
would  seem  to  have  necessitated  their  intervention  in  the  internal  affairs 
of  another  nation  ;  for  the  obligation  imposed  upon  all  the  "  contractans 
et  garanSj"  as  they  were  called,  ia  set  forth  in  the  116th  Article  of  the  part 
of  the  Treaty  signed  at  Munster,  and  in  the  17th  Article  of  the  part  signed 
Osnaburgh  is  thus  expressed :  "  Que  tous  ceux  qui  ont  part  &  cette 
transaction  soient  obliges  do  d^fendre  et  proteger,  tous  et  ebacun,  les 
r#7t  n  ^°'^  °^  conditions  de  cette  paix,(i)  confre  gat  *^ue  ce  soil,  sans 
L  J  distinction  de  religion ;  et  s'il  arrive  que  quelque  point  en  soit 
viols,  I'offense  tiehera  premiferement  de  d^tourner  I'offensant  da  la  voie 
de  fait,  en  soumettant  la  cause  a  une  composition  amiable,  ou  aux  pro- 
c4dures  ordinairea  de  la  justice;  et  si,  dans  I'espace  de  trois  ans,  le  dif- 
f^rend  ne  peut  Stre  termini  par  I'un  ou  I'autre  de  ces  moyena,  que  tous 
et  chacun  des  intfiress^s  en  eetto  transaction  soient  tenus  de  ae  joindre  a 
la  partio  Maee,  et  de  1' aider  de  leurs  conseils  et  de  leurs  forces  a  repousser 
I'injure,  aprfes  que  I'offense  lenr  aura  fait  entendre  que  les  voies  de  dou- 
ceur et  de  justice  n'ont  servi  de  rien  ;  sana  prejudice  toutefois  au  reat« 
de  la  jurisdiction  d'un  chacun,  et  de  1' ad  ministration  competente  de  la 
justice,  suivant  lea  lois  et  constitutions  de  chaque  prince  et  etat.'Yi^ 

In  the  Treaty  of  Hanover,  concluded  in  1725  between  Great  Britain 
and  Prussia,  this  G-uarantea  is  espressly  recited  and  confirmed  ;(n4j  and 
in  1792,  the  first  intervention  of  Austria  and  Pru3sia,(»)  in  the  war  of 
the  French  Revolution,  was  founded  upon  the  obligations  contracted  by 
these  States  in  1648,  at  the  time  when  Prance  obtained  the  sovereignty 
of  Alaatia;  the  German  sovereigns  were  invoked  In  1792,  as  the  guaran- 
tees of  the  Treaty  of  Westphalia;  to  protect  the  private  property  and 
rights  of  jurisdiction  of  the  minor  German  prineea  in  Alaatia.     Upon 


(h)  This  is  a  elaiiaB  usually  termed  "conifa  quosounque."  Dr.  Twiss  (Dnchiea 
of  Schleewig  and  Holstein,  pp.  134-5,)  obserres ;  "  No  rule  of  International  Law 
is  more  clear  than  that  the  convention  of  guarantj  does  not  apply  to  the  case  of 
political  changes.  If,  for  instance,  Denmark  had  guaranteed  to  the  Princess  Anne 
<if  England  the  undisturbed  poeeeaeiou  of  the  British  throne  upon  the  death  of 
William  III.  contra  qtioseunque,  no  casus  faderis  would  hare  arisen  if  the  Highlanders 
of  Scotland  had  attempted  to  restore  the  Crown  to  the  son  of  James  II.  ;  but  if 
IiOnis  XIV.  or  Philip  V.,  as  Foreign  Powers,  had  sect  an  army  to  co-operate  with 
the  insoi^Bnts  ia  depriring  the  Princess  Anne  of  the  succession,  there  would  have 
been  at  once  an  undeniable  casus  fiedeiHs.  Etbu  an  expression  so  indefinite  as 
<OTi(ra  qiioscungue  is  limited  by  the  nature  of  the  subject-matter  ;  it  mn.y  apply  io 
the  slightest  international  interruption,  from  whatever  quarter  it  may  be  threat- 
ened ]  but  even  a  Oivil  War  will  not  extend  its  operation  to  poliUcal  troubles." — 
Sed  Tide  post,  pp.  T5-e-7[  and  see  Vattel,  I.  ii.  c.  xlii.  s.  197.  "On  doit  sans 
dout«  d^fendre  son  alliS  contre  toute  invasion,  contre  loute  violence  ^trangftre,  el 
jn^me  contre  dea  sujets  rebelles-" 

m  Dnmont,  Ree.  des  Tr.  vol.  iii.  p.  EG2. 

ha)  Scbmauss,  2014. 

(n)  De  Martens,  2,  L  viiJ.  s.  338,  and  note  (a). 
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this  Treaty  also,  Russia  has  more  than  once  rested  her  claim  to  interfere 
in  the  arrangement  of  the  G-erman  constitution,  (o) 
*LVIII.  The  Treaty  of  Toscten  in  1779  closed  the  is 


1  broken  out  in  1777,  wilt  respect  to  the  suooeasion  to  tli( 


[•"] 


kingdom  of  Bavaria,  and  renewed  by  its  12th  Article  the  Treaty  of 
Westphalia.  This  Treaty  of  Tesohen  was  concluded  under  the  media- 
tion, specially  invoked  by  the  contending  parties,  of  Franco  and  Russia, 
and  by  the  16tli  Article  of  it  these  mediatorial  Powers  were  oonstitulod 
G-aaranteea  of  its  provisions ;  one  of  whieli,  aa  has  been  stated,  was  t!ie 
renewal  of  the  Treaty  of  Westphalia. 

LIX.  By  the  12th  Article  of  the  Treaty  of  Vienna,  concluded  between 
Austria  and  Spain  in  1725,  the  latter  conntry  bound  herself  to  guarantee 
the  order  of  sucoeaaioa  in  Austria  commonly  called  the  Pragmatic  Sanc- 
tion, guarantigiare  jmojmb  apondet  earn  succedendi  ordlnem,  quern  sua 
Majestas  Ccesarea,  &o.,  dedaravit  et  stalilivit.(2^'f  Prance  bound  her- 
self to  the  same  G-uarantee  by  the  10th  Article  of  the  Treaty  of  Vienna, 
1738.  Austria,  on  the  other  hand,  reciprocally  guaranteed  tlie  Order 
of  Succession  to  the  throne  of  Spain,  in  the  same  Article  of  the  same 
Treaty  of  Vienna,  1725.  Prussia  also,  under  Frederick  William  I., 
guaranteed  her  Pragmatic  Sanction.  Tho  result  tends  to  justify  the 
remark  of  Frederic  the  Great,  that  G-uarantees  were  like  filigree  work, 
better  to  look  at  than  *to  use. (5)  Scarcely  had  the  Emperor  r^^c-i 
Charles  VI.  closed  his  eyes  in  death,  before  the  vanity  of  his  *-  J 
elaborate  attempts  to  engage  all  nations  to  secure  to  his  daughter,  Maria 
Theresa,  the  undivided  inheritance  of  her  father,  was  fully  manifested. 
Every  one  of  these  nations,  upon  tho  most  frivolous  pretests,  disowned 
the  obligations  of  tho  solemn  Treaty  by  which  they  had  bound  them- 
selves. (»■) 

The  character  of  the  Guarantee  ships  undertaken  by  the  great  Eu- 
ropean Powers  with  reference  to  the  Duchies  which  form  an  integral 
part  of  the  Crown  of  Denmark|fs)  underwent  much  discussion  at  a  very 
recent  period.     These  Treaties  were — 

1.  The  Treaty  containing  the  British  Guarantee,  1720. 

2.  The  Treaty  containing  the  Prench  Guarantee,  1720. 

lo)  Wheaion's  Hist.  346,  and  3B0. 

(p)  "Sua  Majestiie  Ctesarea  adpromittit,  ordinem  saooedendi  in  regno  Hiapaniie 
reoeptum,  atciue  per  tractatnm  Trajecteaaem,  per  renanciatiouea,  item  Ti  quadrli- 
plicia  ftederifl  subaecutas,  neo  non  per  prcesenB  pacis  inatrameatara  confirmatnm, 
toeri  se,  guaraatiamqne  desuper  prsestare,  et  qnoties  opus,  manntenere  velle ;  vi- 
ciflsim  Eex  Hispanic  taeri,  et  guacantigiare  qnoque  spondet,  eum  Eaceedendi  ordi- 
nem,  quern  sua  Majestas  Ciesarea  ad  menlem  majornm  snornm  in  sereniaaima  sua 
domo  ex  pactis  ^asdem  autiqnie,  in  forma  perpetui,  indivisibiliB,  ac  inseparabilia 
fidei  commissi  primogenitnra  affecti  pro  nniversis  sate  Majestatia  utriusque  aexns 
H^redibna,  et  succeSBoribus  dedaravit  et  etabilivit,  quiqae  eubinde  ab  ordinibus, 
et  Btatibus  universomm  Regnorum,  Archidiicatuam,  Duoatuum,  Prinoipatunm, 
Provinciarum,  ao  ditionnm,  ad  Becenissimam  domuui  Austriaeam  jnre  lifereditario 
speotantium,  communi  omnium  veto  saaceptus,  ao  grato,  aubmissoque  animo  agai- 
tu3,  atqna  in  vim  legls  saQOtionisque  pragmatioas  perpetuo  valitut^  in  publica 
monuments  relalus  fait." — Schmauss,  t.  i.  19B6-7. 

(5)  "  Tontes  les  garantiea  de  mon  temps  sunt  comme  I'oavrage  da  filigrane,  plus 
propre  k  satisfaire  lee  j'eui  qu'a  6tre  de  quelque  alilitfi." — Histoire  de  mon  Temps 
((Euvcea  Poatliumea,)  t.  i.  c.  is.  p.  229,  cited  by  De  Martens,  !.  ii.  c.  ii.  s.  63,  n.  (J). 

(r)  Wheatou,  Hist.  pp.  166-i.TO.  (s)  Vide  note  ante,  vol.  i.  p.  464, 
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3.  The  Treaty  of  Copenhagen,  1727. 

4.  The  Treaty  containing  the  German  and  Eusaian  Gruarantee,  1732. (() 
LX.  When  the  Parliament  of  the  British  Empire  had  settled  the  suc- 
cession to  the  throne,  after  the  death  of  Queen  Aane,  upon  the  Princess 
Sophia,  Electrcss  and  Duehesa  Dowager  of  Hanover  (the  granddaughter 
of  James  I.,)  and  upon  her  issue,  with  the  condition  that  they  should  ho 
members  of  the  Church  of  Bnglaad,  the  GoYernmeat  were  unhappily 
not  eonteat  with  this  domestic  pledge  for  the  security  of  the  liberties  of 
their  couDtry,  but  inaisted  on  its  receiving  the  Guarantee  of  the  Powers, 
who  became  contracting  parties  to  many  of  the  Treaties  which  were 
entered  into  from  the  year  1713  to  the  Peace  of  Aix-la-Chapelle  in 
1748  ;  and  such  a  Guarantee  ivaa  accordingly  rendered  by  Franee,  Aus- 
tria, Spain,  and  especially  by  Holland,  in  the  Treaty  of  1713,  called  the 
j-^„„-l  Treaty  "of  the  Guarantee  of  the  *Prot«stiBt  &uocea=itn  and 
L  J  ef  the  Dutch  Barrier,"  in  the  ai-GDnd  article  of  which  the  statute 
of  William  III.  is  recited.(M) 

LXI.  It  may  he  well  to  cite  m  this  place  the  ojimious  of  two  eminent 
persons,  both  with  no  mean  pietensions  to  bi,  heaid  upon  any  question 
of  International  Jurisprudonco,  upon  the  ujnduot  ot  Gieat  Biitain  in 
this  respect. 

The  Abb*j  do  Mably  reroarfes  :(ii) 

"  II  est  surprenant  que  dans  le  moment  que  les  Anglois  changent  leurs 
Lois  de  succession,  qu'ils  excluent  les  Stuarts  du  troae,  et  qu'ils  seatent 
I'avantage  de  soumettre  le  Prince  it  la  nation,  ils  se  liont  eux-momes  lea 
mains,  en  vonlant  qne  toute  I'Europe  s' engage  &  mainteaiv  et  ^  defendre 
les  actes  que  leur  Parlement  a  passes  en  favour  de  la  Maison  de  Hano- 
ver. Cette  conduite  ne  sembla  pas  pmdento  aux  personnes  qui  sent 
instruites  des  loix,  des  principes,  et  des  interets  des  Anglois.  lis  devoi- 
ent  se  borner  a  oxiger  de  leurs  volslns  qu'ils  ne  m  meleroiont  en  aucune 
fagon  de  leur  gouvernement ;  et  qu'ils  ne  favoriseroient  en  aucune  manifere 
lea  personnes  qui  seroieat  des  entreprises  contraires  aux  actcs  du  Parle- 
ment." Quite  in  accordance  with  this  opinion  is  that  of  Mr.  Jenlcinaon, 
afterwards  Earl  of  Liverpool,  expressed  in  his  celebrated  defeace  of  the 
conduct  of  Great  Britain,  in  1758  :(a;) — "The  second  species  of  defen- 
sive aiiianoe,  which  subsists  between  Great  Britain  and  Holland,  is  that 
which  was  first  agreed  to,  in  the  Treaty  of  Barrier  and  Succession  of 
October  29,  1709;  and  again  more  particularly  stipulated  in  another 
treaty,  to  the  same  purpose,  of  January  29,  1713.  The  design  of  this 
treaty  is  the  guaranty  of  the  Dutch  barrier  on  the  one  part,  and  the 
r  *77  1  guaranty  of  the  firmest  barrier  of  British  liberty — the  Protestant 
1-  -1  *succession — on  the  other.  The  stipulations  are,  '  that  in  case 
either  should  be  attacked,  the  other  should  furnish,  at  the  requisition  of 
the  party  injured,  but    at   his  own   expense,    certain    succours   there 

(i)  Twiss,  DuchiBS  of  SoMcswig  and  Holslein,  pp.  120-151. 
(u)  St,  12  &  13  Wm.  m.  c.  2. 
Schmauss,  1288. 

S  Droit  Public,  t.  ii.  p.  156. 
Kemarks  of  the  Earl  of  Liverpool,  in  Diacoarse  on  the  Conduct  of  the  Go- 
vernment of  Great  Britain  in  respect  to  Nautral  Nations,  pp.  75-8. — Cabluet  of 
Scaii^  and  Celebrated  Tracts,  pnblisbed  at  Edinburgh. 
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expressed;  and  if  tlie  danger  should  be  sueh  aa  to  rfquiro  a  greater 
force,  that  he  shall  be  obliged  to  augment:  his  succouta,  and  ultimately 
to  aet  with,  all  hia  power  in  open  war  against  the  aggressor.'  I  pretend 
not  to  make  any  use  of  this  Treaty  in  the  present  ease,  and  only  mention 
it  to  give  a  fuller  view  of  the  alliances  which  subsist  between  us.  Here, 
however,  I  will  indulge  a  wish,  that  the  ease  of  this  guaranty,  as  far  as 
it  relates  to  the  rights  of  the  Crown  of  Great  Britain,  may  never  again 
exist.  I  always  read  with,  sorroto  that  there  ever  was  a  time  when  the 
im/orlimate  dtasmsions  of  our  peopfe,  m  a  point  where  the  whole  of  (heir 
Jiappiness  was  concerned,  should  have  made  it  necessary  to  add  any  other 
sanction  to  our  laws,  or  any  other  secv/rtty  to  our  constitutional  rights, 
than  such  as  our  own  pouier  can  afford  tJiem ;  tltese  days,  howeoer,  of 
shame  now,  I  hope,  are  passed." 

LXII.  The  doctrine  and  practice  of  Guaranteesbip,  In  its  proper  sense, 
*'.  e.  against  third  powers,  has  not  expired  with  the  last  Treaty  of 
Vienna;  our  own  times  furnish  us  with  two  instances,  as  memorable  as 
aay  that  preceded  them,  in  the  newly-created  kingdoms  of  G-reeee(y) 
and  Belgium. 

By  the  4th  article  of  the  Treaty  concluded  at  London  in  1832  between 
France,  Great  Britain,  Russia  and  Bavaria,  it  is  provided  « that  Greece, 
under  the  Sovereignty  of  Prince  Otho  and  the  Guarantee  of  the  three 
Courta,  shall  form  a  monarchical,  independent  State."  The  other  con- 
ditions of  the  Treaty,  especially  the  limitations  which  follow  with  respect 
to  the  future  succession  to  the  throne,  and  the  condition  that  the  crown 
of  Greece  shall  never  be  worn  by  the  Sovereign  of  any  other  country, 
are  of  course  equally  under  the  Guarantee  of  these  Powers. (a) 

*LXIir.  By  the  Treaties  between  Austria,  France,  Great  _  ^-j, 
Britian,  Prasaia,  Russia,  Holland  and  Belgium,  signed  at  London  L  J 
on  the  19th  of  April,  1839,  it  is  declared  that  "La  Belgique  formera 
mtetaiind4pendant  etperp^fuellementneutre.  El!e  sera  tenue  d' observer 
eette  nentralite  envers  tons  les  antres  ^tats."  From  the  period  of  the 
breaking  out  of  the  Bevolution  at  Brussels  in  1S30  till  this  concluding 
Treaty,  a  variety  of  negotiations  and  a  vast  number  of  protocols  passed 
between  the  Powers  just  mentioned,  relative  to  the  separation  of  Holland 
and  Belgium;  and  on  the  15th  of  November,  1831,  a  Treaty  was  con- 
eluded  which  was  in  all  its  essential  parts  literally  the  same  as  that  of 
1839.  All  these  negotiations  and  protocols,  as  well  as  the  Treaties  of 
1839,  show  that  the  peculiar  constitution  of  Belgium,  as  an  independent 
but  perpetually  neutral  state,  is  under  the  Guarantee  of  the  Five  great 
Powers,  and  the  arrangements  with  respect  to  the  Duchy  of  Lusemburg 
are  also  under  the  Guaranfce  of  the  Germanic  Confederation. 

It  should  be  observed  that  during  the  progress  of  the  negotiations 
respecting  Belgium,  the  intention  of  future  intorferonco  with  the  internal 
and  domestic  affairs  of  that  kingdom  was  distinctly  disclaimed  by  the  Gua- 
rantees, (a) 

(y)  "Vide  ante,  toI.  J.  p.  105. 

h)  lb.  p.  100. 

(a)  See  Letters  of  Austria,  Russia,  Prnssiii,  and  England,  to  France. — Belgium 
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[nO]  *CHAPTEE,   VIII. 

TNTEKPRBTATtON   OF   TRE4TIE8.(«) 

LSIV.  (S)All  International  Treaties  are  coTeninfs  borne  Jiltt,  and 
are,  therefore,  to  be  equitably  and  not  technically  construed  (c) 

LXV.  The  imperfeotiou  of  language  as  an  instiument  of  expressing 
intention  must  oooaaionally,  if  there  were  no  other  lea^oa,  renlei  intoi 
protation  necessary. (t?J 

r*S()  1  *But  iu  truth  there  are  other  reasons,  in  ill  laws  and  m  all 
"-  J  conventions  tho  language  of  the  rule  must  be  general,  and  the 
application  of  it  particular.  Moraorer,  oases  arise  wh  oh  hiye,  peihaps, 
Eot  been  foreseen,  which  may  fall  undor  (ho  principle,  but  wtioh  are 
not  proYided  for  by  the  letter  of  the  law  or  contract  Cireum stances 
may  give  rise  to  real  or  apparent  contradictions  m  tiie  diffeient  dispoai 
tions  of  the  same  inatrument,  or  of  another  instiument,  m  p  tn  materia, 
which  may  require  to  ba  reconoJled,  These  aie  diflivulties  wh  ch  may 
arise  between  contracting  parties  disposed  to  act  honestly  towaidi  eich 

(a).  The  authorities  principally  relied  upon  in  tliis  Chapter  are-- 
Imtersatiokai  Juiiiars. 
Grotins,  1.  ii.  o.  xvi. 
PnfPendorf,  1.  t.  c.  sii. 
Viittel,  1.  r.  a.  s'lh 
Kutherfortb,  B.  ii.  c,  yii, 

CoaUENTATOUa    OH    TUE    KoMAH    LaW. 
ARCIESI'. 

Dooellus  de  Jur.  Ciy,  1.  i.  c.  xv. 

Pothier  ou  ObligaUons,  p.  i.  c.  i.  art.  Tii.,  translated  and  amplified  by  Evans, 
vol.  p.  53 ;  Tol.  ii.  p.  35,  number  5. 
Domat.  Prfil.  t.  i.  3.  3;  tr.  ch.  12. 

MODEBN. 

Saviguj,  R.  R.  i.  Viarfes  Kapitel, 

Mnhlenbcncb,  Doctrioa  Pandect,  i,  sa.  58-65,  s.  115. 
Publicists. 

Saarez,  De  Leg.,  &o.  1.  n. 

Stoiy  oa  the  American  Constitution,  toL  1.  c.  t. 

Wkitbks  oh  Bsolibh  Law. 

Broom's  Legal  Maiims,  c.  riii.  The  Inlerpretation  of  Deeds  and  "Written 
lustrum  entB. 

BaGon  {Matthew,)  At>ridgment,  tit.  Statutes,  i.  Rules  to  be  observed  in  the 
Construction  of  a  Statute. 

Wiidmaii's  Intaraational  Law,  i.  pp.  l'rl-185. 

(5)  Grot.  1.  ii.  o.  svi.  De  Interpretatione. 

(e)  lb.  ii.  1.  "Discrimen  aotuum  ton*  fidei  6t  Strict!  juris,  qnateiiua  es  jure  et 
Eomano,  ad  jus  gentium  non  pertinet." 

Maltass  v.  Maltaea,  1  Eobertson'a  Reports,  p.  76. 

{d)  "  Bed  quia  interni  actus  per  se  apectahiles  non  sunt,  at  certi  aiiquid  stata- 
endum  est,  ne  nuila  sit  obligatio,  si  qaisque  Eaneum  quern  vellet  sibi  affingendo 
liberate  se  posset ;  ipsa  dictante  naturali  ratione  job  est  ai,  cni  quid  promiEsum  est, 
promissorem  cogere  ad  id  qaod  recta  interpretatio  sn^erit,  nam  alioqui  rea  exitum 
nonreperiret;  quodinmoralibusproimpossibilihabelnr." — GroUu3,l.ii.  c.isi.  s.  1. 
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otlier.  But  they  may  not  bo  so  dispoatd,  one  of  tliem  miy  cntlLavour 
to  avoid  his  share  of  the  mutual  obligation  Indeed  tlj(,re  n  no  need 
for  a  priori  reasoning  on  a  subject  amply  doraon^trateJ,  both  m  the 
covenants  of  individuals  and  the  Treaties  of  fetates,  to  be  a  mattei  of 
practical  necessity, 

LXVI.  The  iaterpretation  is  the  life  of  the  deid  letter ,  but  what  13 
meant  by  the  term  "  interpretatioo  ^ '  The  meining  which  anj  party 
may  choose  to  affix?  or  a  meaning  governed  by  Bottled  rule^M  andfi^ed 
principles,  originally  deduced  from  n^ht  leason  and  rational  equity, 
an!  subsequently  fcrmcd  into  hws^  Clearly  tbe  httor  The  neceaai 
tie*  of  the  great  society  of  States  a^  much  demnnd  such  hws  for  the 
exposition  of  their  Treatit'*,  as  the  necessities  of  each  indi\idual  State 
t  r  the  covLuants  of  thoir  subjeoti  The  rules  by  wbicli  In  lei  national 
oovenanta  iie  inlerprctod,  hive  been  collected  bj  junsts  both  in  the 
Roman  law  itself  by  eomment^tcis  upon  that  law,  and  m  the  wiitings 
{f  Tnternatioual  Juusta  O-iotina,  Puffendorf,  Vaitel,  and  Kutherforth, 
have  each  written  ehaptera  upon  this  subject,  which  have  obtimed  generil 
&!  probation  from  tbtu  manifest  equity  of  *the  dootrinea  which  r  ^01 -[ 
tbcy  contain  and  the  clear  mnnner  in  which  they  are  esprossed  L  ^ 
But  great  advantage  is  to  be  derived  from  the  writings  of  ^aaitz  and 
Dunellus,  Pothier  and  Doroit,  who  have  treated  the  sulject  of  tho  inter 
pietation  of  laws  md  covenjnta  in  a  manner,  which  combines  the  pro 
ioundeat  reasoning  iMfb  the  most  perspicuous  arr  ngemint  The  vilue 
ff  such  writers,  is  expoundois  of  InternatuDil  is  well  is  of  Pubhi, 
Liw,  has  alieidy  been  dwelt  upon  (  e) 

Sound  principlea  upon  this  subject  are  moreover  to  be  found  scattered 
up  and  down  the  pagis  ot  the  Eomin  L'iw,  with  respect  to  the  mtoipro- 
tuion  of  oontricts  {f)  liws,  and  testaments  The  Roman  lawyers  weie, 
indeed,  apt  to  confound  the  limits  of  inter-relation  and  of  expla/nation  hy 
a  nmo  law,  but  they  were  careful  not  to  apply  to  the  Publio  Treaty 
{^publica  convmiio){(;)  the  peculiarities  attending  the  forms  and  rules  of 
the  private  covenant.{A)  There  is  a  manifest  distinction  between  Laws, 
and  Covenants  or  Treaties,  which  modifies  in  some  degree  the  application 
of  the  rules  of  interpretation,  transferred  from  the  former  to  the  |-  ^-^  -1 
"latter.     The  Law  enacted  by  the  Supreme  Power  of  the  Siata  is  L         -I 

(«)  Vattel,  ib.  a.  265.  M  Vol.  i.  p.  35. 

(/)  Sovigny  remarks,  in  a  very  reoeat  work  (Oaligationenrecht,  II.  189,)  that 
with  respect  to  contracts,  these  principles  are  of  a  vecy  general  character,  and 
scarcely  afford  any  aid  beyond  that  whicli  an  intelligent  and  dispassionate  conside- 
ration of  each  particnlai  case  would  discover.  This  may  l>o  90  ;  but  the  circum- 
stance adds  to  their  value  as  rnleg  of  Interprefatioa  of  Contracts  between  States 
having  no  common  snperiot. — Vide  ante,  voL  i.  c.  is. 

(ff)  Dig.  ii.  14,  6.    De  pactis. 

{h)  Gains,  iii.  94.  Having  remarked  that  only  Homan  citiBene  could  validly 
contract  in  the  formula,  "  Sponfles?  Spondeo,"  continues,  "  0nd6  dicitnr,  uno  casu 
hoe  verbo  peregrinum  quoque  obligari  posse,  velut  si  Imperator  noat«r  Principem 
aiiciijuB  peregrin!  populi  de  pace  ita  interroget :  Pacem  futnram  spondesl  vel  ipse 
coded  modo  inletrogetnr.  Quod  nimiam  mbtUiter  diclum  eit:  gma  si  gtitd  adversm 
pactionem  fiat,  mm  ea  atiptilatti  agitur,  led  Jure  belH  res  vmdiealw."  This  passage  is 
cited  by  Savigny,  E.  B.  i,  310,  a.  c.  It  ailbrda  an  additional  proof  tliat  the  Romans 
were  not  ignorant  of  International  Law. — Vide  ante,  vol.  i.  Pref.  vii.  vlii. :  p.  31, 
&c. ;  App.  I. 
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to  be  interpreted  aeeording  to  the  intention  of  that  one  power.  The  Cove- 
nant or  Treaty  eontraoted  by  two  or  w,ore  parties  is  to  be  interpreted  with 
reference  to  the  intention  of  them  all — "  conventio  sen  paotio  est  duorum, 
velplurium  in  idem  placilunt  eonsensiis."{i}  It  is  proposed  to  give  a  con- 
cise statement  of  those  leading  principles  and  rules,  which  appear  to  be 
sanctionedby  the  reason  of  the  thing,  by  usage,  by  the  authority  of  jurists, 
and  by  the  rules  and  analogies  of  the  lloman  Law,(Aj  with  respect  to  the 
interpretation  of  Treaties. 

LXVII.  The  general  heads  under  which,  for  the  sake  of  perspieuity, 
we  may  range  the  principles  and  rules  of  Interpretation,  are  the  follow- 
ing:— 

«.  Authentic  Interpretation,  that  is,  the  esposition  supplied  by 
the  Lawgiver  him  self,  (i) 

^,    Usual  Interpretation,  that  which  is  founded  upon  usage  and 
upon  precedent. 

y.  Doctrinal  Interpretation  ;  that  which  is  founded  apon  a  scien- 
tific exposition  of  the  terms  of  the  instrument,  and  which,  accord- 
ing to  many  jurists,  is  the  only  interpretation  properly  so  called. 
This  agwn  admits  of  a  sub-division  into,  1.  Grammatical,  and,  2. 
Logical  exposition. 
LXVIII.  Attthenfie  Jnterpreta^on,  iu  its  strict  sense,  means  the  ex- 
position given  by  the  Lawgiver  himself;  so  far  it  is,  of  course,  inapplica- 
60  the  case  of  Treaties ;  but  this  kind  of  interpretation  generally  takes 
the  form  of  a  new  law,  reciting  and  removing  the  doubts  of  the  old  one; 
and  this  mode  of  interpretation  may,  of  course,  be  adopted  in  the  case  of 
J.  ^„„  ^  Treaties.     The  contracting  powers  may  promulgate  a  subsidiary 
L         -1  *andesplanatory  Treaty,  the  preambleof  which,  like  the  preamble 
of  a  Statute,  may  be  declaratory  with  respect  to  existing  doubts  upon  the 
construction  of  a  former  convention.     But  this  is,  iu  fact,  not  so  much  a 
particular  mode  of  Interpretation,  as  the  enactment  of  a  new  law,  or  the 
conclusion  of  a  new  Treaty,  as  the  case  may  be. 

LXIX.  Usual  Interpretation  is,  in  the  case  of  Treaties,  that  meaning 
which  the  practice  of  nations  has  affixed  to  the  use  of  certain  expressions 
and  phrases,  or  to  the  conclusions  deduoible  from  their  omissions,  whether 
they  are  or  are  not  to  be  understood  by  necessary  implication.  A  clear 
usage  is  the  best  of  all  interpreters  between  nations,  as  between  indi- 
viduals ;  and  it  is  not  legally  competent  to  either  nation  or  party  to  recede 
from  its  verdict,  (mj 

(0  Dig.  ii.  U,  I.  1. 
Bowjer'fl  Third  Reading. 
(k)  Yide  ante,  vol.  i.  cc.  iii.  viii.pp.  U—Gi. 

\l)  Cod.  L  14,  12.  "  Tam  conditor  quam  interpres  legum.  solus  Imperator  jiisti: 
existimaljitur." 

£«)  "  Minifflfe  snnt  mutanda,  qnie  inUrpretationem  certain  semper  babuerunt." 
ig.  I.  3,  23. 
"Si  non  appateat  quid  actum  est:  erit  conaequcne  ut  id  sequamur  quod  in  re- 
gione  itt  qaS,  actum  est  ftequenlatur."— lb.  L,  17—34. 

"  In  obacuria  inspioi  solel,  quod  verisimiliua  est,  ant  qnod  plerumquo  fieri  aolet." 
—lb.  114. 

"  Si  do  interpretation e  legia  qn^catur,  in  primis  inspiciendum  est  quo  jure  ci vitas 
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tbrough  lapse  of  time  and  change  of  fashion,  so  much  subsequent  altera- 
tion, that  the  due  constniotion  of  the  instrunaeiit,  may  require  a  know- 
ledge of  the  antiquated  as  well  as  of  the  present  use  of  the  words,  though 
such  an  instance  would  prohably  be  of  aa  exceptional  character.  There 
aro,  however,  oertaia  general  rules  of  literal  interpretation,  which  have 
heen  eanctioned  by  all  jurists,  and  which  should  be  mentioned  in  this 
plim. 

1.  The  principal  rule  has  beeri  already  adverted  to,  namely,  to  follow 
the  ordinary  and  usual  acceptation,  the  plain  and  obvious  meaning  of  the 
language  employed.  This  rule  is,  in  fact,  inculcated  aa  a  cardinal  maxim 
of  interpretation  equally  by  civilians,  and  by  writers  on  International 
Law. 

Vattel  says  that  it  is  not  allowable  to  interpret  what  has  no  need  of 
interpretation.  If  the  meaning  bo  evident,  and  the  conclusion  not  absurd, 
you  have  no  right  to  look  beyond  or  beneath  it,  to  alter  or  add  to  it  by 
conjecture.  Wolff  observes,  that  to  do  so  is  to  remove  all  certainty  from 
human  trans actions,{^)     To  affix  a  particular  sense,  founded  on  etymo- 


retro  in  ejusraodi  easibus  naa  faiaaet :  optima  enim  eat  legnm  interpres  cc 
—lb.  i.  3,  37. 

"  Nam  Imperator  noster  SeTerus  resccipaLt ;  in  ambignitatibua,  qate  ex  legibns 
profioiacnatur,  consuetudmem,  aut  rernm  petpetu6  similiter  jndioatarum  auWrita- 
tem,  vim  legis  obtioere  debere." — lb.  38. 

(n)  Eutherfortb,  b.  2,  c.  vii,  (o)  Entherforth,  b.  2,  co.  T— 9. 

(p)  "  Slandnm  omaino  eat  iia,  quie  verbie  expreasia,  qoornm  manifestos  eat  sig- 
ttiflcatne,  iodicata  fueruat,  nisi  omnem  a  ijegotiis  Immanis  cortitndinem  rcmovore 
Toluerie," — JuH  Nat.  part  ylL  a.  822. 

"  Kon  aliter  a  signii^catione  varborom  recedi  oportet,  qaam  cum  manifestam  cat, 
aliud  sensisae  teatatorem." — Dig.  xxsii.  i.  69. 

Upon  this  pasaage,  Donellna  cemarka,  "  De  iestatore  hoc  acriptum  est  in  1.  non 
aliter.  D.  de  leg.  3,  aed  multfi  magis  ad  legialatoces  pertinet,  qui  intelligentes  cfim 
sint,  et  in  commuae  quid  pTcecipiant  et  conaulaut,  daut  operam,  ut  quam  maximS 
signiflcantur  et  perspicu*  loqaaatur,  ut  intelligantur  ab  iia,  quibaa  conaultum,  et 
quoa  eoadem  legi  parefe  Tolunt,  so  propter  peiitiam  loquendi  et  doctriaam  rerum 

OoroBER,  1855, — 6 
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,.  ^ac  -1  logical  *or  other  reasons,  upon  an  expression,  in  order  to  evade 
L  J  the  obligation  ariajng  from  the  customary  meaning,  is  a  fraudu- 
lent subterfuge  aggravating  the  guilt  of  the  foedifragous  party,  "  fraus 
enitn  adstringit  non  dissolvit  porjurium."(g)  Vattel  cites  as  instances  of 
such  conduct,  tho  act  of  a  Turkish  Emperor,  who  having  promised  a  man 
to  spare  his  head,  caused  him  to  be  cut  in  two,  through  tho  middle  of  tho 
body ;  and  the  act  of  Tiimerlane,  in  ordering  tho  soldiers,  whose  blood  ho 
had  promised  not  to  shed,  to  bo  buried  alive. 

In  such  cases  as  these,  the  fraud  in  flagrant ;  but  tho  principle,  by 
which  they  are  condemned,  applies  to  all  cases  in  which  an  attempt  is 
made, 

"  To  palter  witli  ns  !n  a  double  sense, 
To  keep  tbe  word  of  promise  to  our  ear, 
And  break  it  to  our  hope."(r) 

2.  The  construction  is  to  he  derived  from  a  due  consideration  of  the 
language  of  the  whole  instrument,  and  not  from  that  of  particular  por- 
tions or  sentencosM  of  it,  or  in  the  language  of  Donollns,(()  "acteoe- 
dentia  ipsius  legis  et  aequentia  in  primis  spoctanda,  ex  his  ambiguitas 
S£epe  explicatur."(u) 

*It  may  be  necessary  to  affix  a  different  signiScation  to  the 
L  J  same  term  in  different  parts  of  the  same  instrument,  the  term 
being  construed  according  to  the  subject-matter,  pro  suhjecld,  matei-i&.(x) 
Vattel  illustrates  this  position  by  an  example,  showing  that  the  word 
day  might  be  employed  in  two  meanings  in  one  and  the  same  Treaty. 
It  might  be  stipulated  in  a  Treaty  that  there  should  be  a  truce  for  fifty 
da^s,  upon  the  condition,  that  during  eight  successive  da^s  the  bellige- 
rent parties  should,  through  their  agents,  endeavour  to  effect  a  reconcili- 

multa  faciliiia  id  coaseqai  possunt,  quim  privati  teatatoroH.  Unde  inielligimus,  si 
verbum  idem  proptifi  quid  aignifioet,  et  aliud  improprife  seu  abusive,  jropciam  sig- 
nifioa.tlotiein  verb!  aeguendam  esse.  Sed  hoc,  ut  diii  bactenus,  nisi  iippareat  aliud 
Sensisse  legem." — Coram.  De  Jnr.  Civ.  i.  e.  15,  9,  43. 

"  Verhnm  hoe ;  si  qais,  tarn  mascnloa  quam.  feminaa  complectitur." — Dig.  L.  16, 
1.  (De  Verbocum  signification e.) 

"Nurus  appellado  etiara  ad  pronurnm  et  ultra  pori'Igenda  est.". — lb,  L.  16,  50. 

(g)  Cio.  de  Off.  1.  3,  c  33, 113. 

It)  Macbeth,  Act  V.  ee.  vii,  («)  Vide  ante,  vol.  i.  p.  234. 

(()  Comm.  de  Jar.  Civ.  i.  16,  p.  43. 

(u)  "Incivile  est,  nisi  tola  lege  perspecfA,  una,  aliqua  particulU  ejus  propoeitt 
judicare  vel  respondere." — Dig.  i.  3,  24. 

"/ncivile,  id  est  iniquum  et  contra  jos." — Donellns,  Comm.  de  Jar.  Civ.  1.  13, 
J).  32. 

Vattel,  1.  a,  0.  17,  286. 

(z)  "  Prseter  h^o  multa  reperimns  tractafa  et  de  petitione  hetedltatis,  et  de  dia- 
tractis  rebus  hereditariis,  et  de  dole  pt(et«rito,  et  de  fructiims,  de  quibus,  quum 
forma  senatasconsnlto  sit  data,  optimum  est,  ipsius,  aenatuBCOnsulti  interpreta- 
tiocem  faoere,  verbis  ^as  relatis."  Tljen  follow  the  words  of  the  S.  Ocosultum, 
and  the  rule  deduced  is,  "Aptanda  est  igitur  nobis  singulis  verliJs  senatasconsulti 
coDgroenB  interpretatio." — Dig.  v.  3,  20,  6. 

"Utrum  antem  omne  pretium  restitnere  deljebit  bonre  fidei  poase^or,  an  vero 
ita  demum,  si  factus  sit  locupletior?  videndumj  finge  pretium  acceptura  vel  per- 
didisse,  vel  consumeisse,  vel  douasse.  Et  veFbum  qaidem:  peraenisae,  ambiguam 
est,  Bolumae  boo  conCineat,  quod  prima  ratione  fuerit,  an  vero  et  id,  quod  dnrat? 
Et  puto  sequentem,  clausulam  seQatasconsuIti  sequendam,  etsi  h^c  sit  ambigua, 
nt  ita  demum  computet,  si  factus  sit  locupletior." — lb.  a.  23. 


„Google 


y     f  (h    t         w    Id  t 

i  J       d     jlt         days  of 

d    g  t    th       d 

y  1      1      mp  t  t          but  it 

It         t    d  th  t  th 

it        w     Id        b    fulfilled 

f  th   1  11  g       t  P    ' 

w        d        g  th      jht  days, 

d  1  y  wth     t     t    m 

t        t    h       Iw    d 

t    b           t-u  d           ding  to 

Th 

1mm          yth     can  be 

1             It  fl  d      t      ppl 

t            I  t        t       1  Juria- 

Pit          f  g    ^    ill     1       1      M    t        ons.{y) 

pi     wb    h  li        be 

I    d  d  wn  m  y     £&oe  for  the 

f  th        T      t         n  wh 

h  th    1  a     ag     1  irly  ex- 

f  h         t      t    fe    p 
m           wh   h  p 

'  t  '"L  "g't'ST] 

p         d             ta 

th   t       m         E  of  the 

INTBRPBBTATION    OF   TEEATIES. 


twenty-four  h 
would  be  irrat 
ijnleES  the  ag    t 
to  labour  night 

3.  Words    f 
their  teehnic  1  m 
found  in  juri  p     d 
prudence  chi  fly 

LXXI.  Th    p 
due  interpretat 
presaea  the  i  t 
to  which  the 
uizing  thia  int     t 
oontraet. 

LXXII.  We  have  now  to  consider  those  cases  in  which  the  language^e) 
employed  gives  rise  to  a  doubt  as  to  the  intentioii.  of  the  contracting  par- 
ties, and  therefore  roqaires  for  its  elucidation  a  logical  interpretation. 
This  doubt  may  be  ooeasioned  either  by  the  uncertainty  or  by  the  i7n- 
proprieli/  of  the  language. 

Each  of  these  divisions  may  admit  of  separate  rules  of  interpretation. 
There  are,  however,  certain  general  rules  which  may  be  said  to  be  equally 
and  without  distinction  applicable  to  both. 

LXXIII.  («)I'irat, — The  rule  which  has  already  been  adverted  to,  of 
deriving  the  interpretation  of  a  particular  passage  from  a  comparison 
with  the  whole  context  of  the  instrument,  and  whieh  mode  of  interpreta- 
tion belongs  as  mucb  to  the  logical  as  to  the  graTnmaiical  division  of 
the  subject.  Mr.  WUdman  illustrates  this  position  by  the  following 
example: — "The  ninth  article  of  the  Treaty  of  Utrecht  provided,  that 
the  pjrt  of  Dunkirk  should  be  destroyed:  'Nee  dicta  munimenta  portua 
moles  lut  aggoics  denuo  unquam  reficiantur.'  The  plain  inteotioa  of 
this  stipulation  waf,  to  prevent  the  existence  of  r  French  port  of  military 
equipment  m  the  midst  of  the  Channel.  The  King  of  France,  while  he 
was  destioyiag  the  port  of  Dunkirk,  *in  aeeordanoe  with  the  |-*qo-] 
article  of  the  Tieaty,  was  constructing  at  Mardick,  at  the  dis-  L  -J 
tance  of  a  league,  another  port  of  greater  dimensions  and  importance. 
The  English  Government  remonstrated  upon  the  absurdity  of  putting 
Buch  a  literal  construction  upon  the  article  as  would  entirely  defeat  its 
object;(6j  and  the  French  G-overnment  ultimately  acqaiesoed,  and  dis- 

(y)  Grot.  II.  16,  13,  III.  20,  33.     Vattel,  iv.  e.  33.    Sir  L.  Jenkins,  ii.  736. 

(z)  "Scroti  et  voluntaiia  frequandssima  inter  oonsnltos  quseetio  eat;  et  para 
magna  coQWoversite  juris  hinc  pendet." — Qaintil.  Inst,  Orator,  lib.  vii.  o.  3, 

(o)  "  Depreienditui'  sententia  angustior  seu  lex  plus  aeripaiase,  minna  senriaae, 
gua^ior  ec  rebus;  quaium  in  singulis  ai  verba  ex.  aententi&  tempsrari,  nee  longius 
pcodud  animadverterimas,  turn  rerom  esse  legem  iatorpretatJonia  quam  dixi  intel- 
ligomns.  Dapcehenditttr  igitur  ex  his  rebna ;  (1.)  ex  allia  partibas  ejuadem  legla ; 
(2.)  ex  raUone  legis;  (3.)  ex  aqnitate;  (4.)  ex  aliis  legibna.  Qu^  omnia  cam  ad 
sententiam  et  vim  legia  cognoacendam  perlineant,  diligenter  in  omnibus  rebua 
qnterenda  et  apectanda  aunt." — Donellua,  Oomm.  de  Jur.  Civ.  3.  13,  p.  31. 

Dig.  L.  16,  126,  contains  a  good  illust^tiou  of  the  rnla. 

(6)  Grotias,  ii.  16,  xx.  2,  3. 
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continaad  tho  works. (c)  It  was  stipulated  by  the  fourth  articlo  of  the 
Treaty  between  France  and  England,  concluded  at  the  Hague  in  1777, 
that  no  new  port  should  be  formed  within  two  leagues  of  Dunkirk  and 
Mardiok."(<;) 

Secondly, (e) — The  rule  of  considering  the  ground  or  reason  (ratio  tegis) 
in  which  the  Treaty  originated,  and  the  object  of  those  who  were  parties 
to  it.  This  is  a  less  safe  and  less  certain  mode  of  interpretation,  and 
one  which  requires  more  caution  in  its  use  and  application. 

Thirdly, — The  rule  of  instituting  a  comparison  between  the  Treaty  in 
dispute  and  other  Treaties,  whether  prior,  posterior,  or  con  temporary, 
upon  the  same  subject  and  between  the  same  parties.  This  is  a  source 
from  which  the  intention  of  the  contracting  parties  may  generally  be 
fairly  and  safely  derived;  at  all  events  it  may  be  derived  from'thig  source 
in  a  less  suspicious  manner,  than  from  a  reference  to  those  facts  and  cir- 
eumstanceB,  (themselves,  perhaps,  a  matter  of  dispute,)  wbich  immedi- 
ately preceded  the  conclusion  of  the  Treaty. (/) 

♦Fourthly, — The  rule  of  having  regard  to  the  consequences, 
L  J  to  the  justice  or  injustice,  advantage  or  disadvantage,  which 
would  ensue  from  affixing  a  particular  meaning  to  the  doubtful  expres- 

This  is,  indeed,  a  mode  of  interpretation  to  which  recourse  must  be 
still  more  sparingly  and  more  cautiously  had. 

Fifthly, — When  a  provision  or  clause  in  a  Treaty  is  capable  of  two 
significations,  it  should  be  understood  in  that  one  which  will  allow  it  to 
Operate,  rather  than  in  that  wbich  will  deny  to  it  effect. (^)  Thus, 
according  to  Municipal  Law,  if  in  a  partition  between  Peter  and  Paul, 
it  is  agreed  that  Peter  shall  have  a  way  over  Ms  land,  though  in  strict 
grammatical  construction  this  would  mean  his  own  land;  yet  as  in  that 
gense  the  agreement  would  be  nugatory,  it  must  he  construed  to  mean 
tho  land  ot  Paul^li.'^     This  rule  is  perhaps  a  corollary  from  that  which 

Id)  WiMman's  Intern.  Law,  vol,  i.  p.  178. 

(e)  "Si  generalem  aliqoam  orationem  legis  alia  para  ajtiadem  legia  nominatim 
non  mutabit,  aut  nitinet;  Eecundo  loco  ratio  legia  consuleada  est.  Ex  bao  prfecipn^ 
volnntas  et  sentontia  legis  perspicitur.  Quinimo  ratio  nihil  est,  niaivolnntas  legis: 
Eiquidam  ratio  et  causa  le^s  est  id,  quod  lex  sibi  proposituto  habuit,  nt  legem 
constitueret ;  id,  propter  quod  lex  lata  est,  et  sine  quo  lata  non  esset;  denique  qnod 
lex  in  jure  eonstituendo  conseqni  voluit." — DonelluE,  Comm,  de  Jur.  Civ.  i.  13,  p. 
32.     Grot.  ii.  16,8. 

{/)  "  Non  est  uovunj,  ut  priores  leges,  ad  poateriotes  trahflntnr." — Dig.  i.  3,  26. 

"  Ideo,  quia  aatiqniores  tegas  ad  postariores  trahi  usitatum  eat,  semper  quasi 
hoc  tegibus  Inesse  credi  oportet,  ut  ad  eaa  qnoque  personas,  et  ad  eaa  res  parti- 
ueaut,  qnce  qaandoque  similea  ernut."— lb.  2!. 

"  Sad  et  poeteriorea  leges  ad  priocea  pertinent,  niai  contrari»  aint;  idqiie  multia 
argumeotia  probatuc."— lb.  28. 

\g)  "  Qnoties  in  atipnlaUonibns  ambigiia  oratto  est,  comuodissimum  est  id 
accipi,  quo  res,  qu&  da  agitur,  in  tuto  ait." — Dig.  sIt.  1.  80, 

(k)  Pothier  (Evans'  transl.)  i.  p.  64. 

"Si  tibi  peouniam  donassem,  ut  ta  mihi  eandem  crederes,  an  credita  fieret? 
Dili  in  hnjoamodi  proposition itans  non  propriis  verbis  nos  uti;  nam  taletn  con- 
tractum  neqne  donationem  eaae,  neqne  pecnuiam  creditam ;  donalionem  non  eaae, 
quia  non  ea  mente  pecunia  daretur,  ut  omniaodo  penes  accipientem  maneret; 
creditam  non  esse,  quia  exsolveudi  causa  magia  daretur,  quam  alterins  obligandi. 
Igitur  si  is,  qui  pecnuiam  liac  conditioue  accepit,  ut  mihi  in  creditnm  daret  accep- 
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lias  been  already  stated,  via.,  that  tlie  intention,  rather  tiiaa  tbe  words, 
of  the  contracting  parties  is  to  be  considered.  Both  rest  On  the  pra- 
Bumption  of  common  sense,  that  no  contract  is  entered  into  witb  tbe 
intention  of  being  nugatory.(i) 

Sixthly, — Wien  the  same  provision  or  aenteneo  espressos  *two  ■-  ^f.^  -, 
meanings,  tbat  one  which  most  conduces  to  carry  into  effect  the  L  J 
end  and  objeot  of  tbe  Convention,  should  be  adopted. (4} 

Seyenthly, — An  ambiguity  in  the  terms  of  a  Convention  may  aomo- 
tiniea, — due  regard  being  of  course  had  to  the  subject-matter, — be 
explained  by  tbe  common  use  of  those  terms  in  the  country,  with  respect 
to  wb  eh  more  cspeoiilly  the  engagement  is  made  (?) 

Lighthly  — The  rule,  that  tic  mfluunoe  an  I  authority  of  wage  in.  tbe 
mterpietation  of  piivate  oOTeuants,  i^  such  that  cms;  ma  1/  Uauses, 
though  not  e^pressel,  are  bell  to  be  oontiinel  therein,  ib  in  itb  spirit 
applicable  to  International  eovt.nantB  (m) 

LXXrV"  Wa  have  now  to  consider  tbe  ciaes  in  which  doubt  aiisea 
from  the  uncertainty  of  tbe  expression  ind  fliat  is  to  the  n  iture  of  this 
uncertainty  It  will  generally  bu  found  to  aiise  Litber  tiom — 1  in.  om 
pletenas,  2  fx  ambigv,  ij 

LAXV  The  unceitamtj  caused  by  in  omphleni'ss  partikos  of  tbe 
chaiactcr  of  a  speech  luteirupted  before  the  thought  intended  to  be  con 
veyed  by  it  has  been  fully  utteied  (n.) 

The  Itoman  Law  fuiniahes  instances  of  such  incotnpleteness,  leftrnng 
to  cises  in  which  the  law  has  requiicd  a  deed  or  i^.t  of  busmess  to  be 
attL  ted  by  witnea&es,  but  has  omitted  to  apecity  the  number  (o)  or 
where  a  testator  baa  required  a  sum  *of  money  to  be  piid  but  |-  ^„,  - 
omitted  to  specify  tbe  amount  or  the  coin  (pj  L        J 

L\XVI    The  uHcirt  anty  at  sing  from  o  nl  g  ilj  is  more  important 

tam  dedeiit,  noo  fore  creditam ,  magiB  eaim  meuiQ  accepiase  iiitelligi  debeo.  Sed 
biec  intelligenda  sunt  propter  subljlital«m  Terborum ;  benignlus  tamen  est,  utrom- 
que  yalete." — Dig.  lii.  1.  20. 

(i)  "  Omnia  hominum  facta  sd  Ecapatn  aliqiiem  atqne  Snem  tendunt,  undo  sibi 
vel  aliie  ntilitatem  quandam  expectant." — Cio.  de  Fin.  1.  i.  0.  10. 

(k)  "Quoties  idem  Berrao  duas  sentflotiaa  exprimit,  ea  potissimum  aocipietur, 
quffi  rei  gerendse  aptior  est." — Dig.  L.  IT,  67. 

Compare  also  Dig.  ixiv.  i.  S2.    Dig.  six.  ii.  15,  4.    Dig.  xis:.  ii.  18. 

(?)  "Semper  in  stipnlationibus  et  in  ceteris  contractibns  id  sequimur  quod 
actum  est.  At  si  non  appareat,  quid  actum  est,  ecit  oonsequens,  ut  id  aequamur, 
quod  in  regione,  in  qaft  actum  est,  frequeotatur." — Dig.  L.  17,  34. 

(m)  "  In  oontractlbns  taciti  veniunt  ea  quse  sunt  moria  et  conauetudinis." — Po- 
thier  (Bvans'a  Trana.)  vol.  i.  p.  56.  "In  obacuris  inapiei  aolet,  quod  vetisimiliua 
est,  ant  qnodjiJerumjue  fieri,  aolet." — Dig.  L.  17,  114. 

In)  Savigny,  B.  B.  i.  36. 

{0)  Nov.  107,  c.  1.  Id  the  preface  to  this  novel,  it  is  remarlted  that  the  wills  of 
testators  were  often  so  imperfectly  expressed,  that  they  required  DiTinera  rather 
than  Interpreters:  "Els  roaavr^y  taatjiciay  il^\0er,  HnTetiavTSav  (iSXAsrii  Jpjinuiwv  raSra 
T^pufrdsTneai."  So  the  English  lawyera  have  a  maxim,  "  Diviaatio  non  interpratatio 
est  qiife  omnino  recedit  a  literal." 

(p)  "  Et  si  plures  fuerint  testes  adhibiti,  sufBcit  solonnem  numemm  exaudire." 
.  .  .  .  "  Sed  et  si  notam  postea  adjecerit  legato  vel  sua  voce  vel  litteria,  vel 
summam,  vel  nomen  legatarii,  qnod  non  acripserat,  vel  nummorum  qualitatem,  au 
reote  fecerit?  Et  puto  etiam  qnalitatem  nummorum  posse  postea  addi ;  nam  et  si 
adjeota  non  fuisset,  ulique  placecet  conjectionem  fieri  ejns,  qnod  reliquit,  vel  ex 
vioinis  soripturis,  vel  ex  consuetudine  patrisfamilias  rel  rogionia." — Dig.  irxvlii. 
i.  21. 
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in  its  character  and  more  frequent  in  its  occurrence.  It  is  of  two  kinds, 
1,  The  ambiguity  at  dngle  expressions  {singulorum  vej-horum ;')  2.  The 
omhtguity  which  springs  from  the  general  construction  {composiiione 
orationia)  of  the  iastmraent.(g) 

LSXVII.  The  amhiguitT/  of  sinyle  expressions  arises  when  one  ohject 
only  is  intended  to  be  designated,  bat  the  expression  used  for  the  pur- 
pose embraces  more  than  one.  In  civil  affairs  this  happens  more  fre- 
quently with  respect  to  the  testaments  and  contracts  of  individuals,  than 
with  respect  to  public  kws ;  but  the  Treaty  or  International  Covenant, 
it  must  be  remembered,  partakes  of  the  character  both  of  a  law  and  a 
contract.  The  Roman  Law  suggests  as  instances  of  this  kind  of  ambi- 
guity, testaments  in  which  the  slave  Si'i<:hws  is  bequeathed  as  a  legacy, 
Tiiius  is  named  as  legatee,  and  the  farm  of  CoitieliiisM  is  the  subject 
of  the  bequest;  but  there  are  several  slaves  named  Stichas,  several  per- 
Bons  named  Titius,  several  farms  designated  the  farm  of  Cornelius. 
r*fl2T  ^'^  '*'  ^^^  happen  that  the  expressions  relate  to  some  ahstraet 
L  -I  *idea,  a  class  of  things  or  persons,  and  then  the  ambiguity  arises 
either  from  the  fact,  1.  that  the  expression  used  has  various  and  differ~ 
ent  significations,  like  the  expressions  puer,  familia,  potestas,  prsescrip- 
Uo,  in  the  Koman  Law.(s)  1,  that  it  has  a  restricted  {siricta,')  and  an 
extensive  (lata")  signification,  as  the  words  cognatio,  pignus,  hypotheca, 
adaptio  had  in  tho  Roman  Law.(()  The  Interpretation  applied  to  these 
two  kinds  of  ambiguity  is  usually  called  by  jurists  declaratory  [dedara- 
ttva) 

LXXVIII  The  imbiguity which  aiises  from  the  genetal  Londtv  tion 
(eomposUione  ojadonts,)  was  cut  uanoti(,ed  hj  the  Roman  Uwyers,  hDth 
with  respect  to  laws,  and  to  the  instruments  ot  private  busmeas 

The  formci  is,  indeed,  well  illustrated  h^  an  instance  which  occurs  m 
the  Digest  itself,  in  which  the  junst,  aftei  stating  vinous  questions 
reqniiing  ihe  application  of  a  principle  of  law,  ends  the  piiagraph  by 
the  woids  nvihi  contrA  iidetui  the  interpretation  depends  entirely  on  the 
question,  whether  these  words  relate  to  the  tiliule  of  the  foregoiug  paia 
graph,  or  to  a  part  of  it  (?() 

r  »Qii  n  Cicero(f)  puts  a  well  known  case  of  amliguity  relating  to  *pn 
L        J  vate  in8trumi.nts      In  the  duoction  given  by  a  testator  to  his  heir 

(q)  Donellns,  Ooia.  de  Jur.  Civ.  i.  p.  13, 

Savigny,  E.  E.  i.  36. 

Dig.  xiviii.  1,  21, 1,  vide  ante,  n.  3. 

M  Dig.  s^n.  39,  e. 

(s)  Savigny,  R.  R.  i.  s.  36. 

Dig.  L.  16, 195,  FamiUxe  appellatio — varie  accepta  est,  nam  et  in  res,  et  in.  per- 
sonas  didacitar,  &c. 

Ood.  iii.  39,  5.  The  word  pT<eicr^Uo  is  used  to  signify  eitlier  a  legal  pleading, 
defensive  plea,  or  prescription. 

lb.  5,  13.  Use  of  tljepbrase,  iitartien  extant,  may  mean,  iitka/  ars  not  destroyed, 
or  if  they  have  not  been  alienated  by  the  husband  {sxtant  apud  marilum.) 

(t)  Dig.  i.  T,  1,  s.  1.  "Qaod  adoptionis  nomea  est  equidsm  generale,  in  duas 
fintem  species  dividiCur,"  &c. 

lb.  viii.  2,  33.  "  Qoodsi  ita  sit  cautum,  ne  Iwminihiis  qgidaUiT,  mnbigua  est  scrip- 
(twu,  utrumne,  hia  luminibns  offlciatur,  quw  nunc  sunt  au  etiam  his,  quie  postea 
qnoqtie  fuerint." 

(■u)  Dig.  slir.  3,  2. 

ix)  "Ex  ambigno  autem  nasoituc  oontroveraia,  quum,  quid  sonsorit  scriptor. 
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with  respect  to  a  certain  weight  of  ailvei  jlite  to  be  ^ivtn  to  his  (testa 
tor's)  wife,  the  bequest  being  so  worded  thit  the  collocation  of  the  words 
(gjMB  volefj  left  it  doubtful  whether  the  selection  of  the  jiarticvl^i  plate 
rested  wilh  the  heir  or  the  wife  The  rules  of  interprotatioB  it  miy  be 
observed,  which  Cioero  suggests  are  much  tbe  same  is  those  which  are 
laid  down  in  this  chapter 

LXXIX.  Howevei  different  these  forms  of  doubl,  oiising  fiom  the 
incompleteness  or  amhigmty  of  an  instiument,  may  be,  they  havo  this 
featnre  in  common,  that  they  offer  an  obstacle  to  the  full  underst\uding 
of  the  intention  of  the  frimeis  of  the  Tieaty  m  which  they  ocoui 

Whether  this  obstacle  has  arisen  fiom  the  want  of  oLarnesB  in  the 
thoughts,  or  in  an  impeifcct  misttry  over  laaguigi,  m  the  piovia  3ns  of 
the  Treaty,  a  logical  inteipretation  is  equally  neeJcd,  and  for  th  t  pur 
pose  the  application  of  the  general  rules,  ilreadyhil  djwn,  must  K  hist 


LSXX.  With  respect  to  difficulties  of  coastruotion  aris  ng  fi  im  both 
the  fo  ego'ng  sources  of  doubt,  two  general  lules  are  applicable  (^) 

1  Th  the  oontncting  pirty,  who  minht  and  ought  to  have  expressed 
h  m  If  learly  and  fully,  must  take  the  consequences  of  bis  caiekssness, 
anl    ann  t,  as  a  general  rale,  latioduce  subsequent  rcstiiotions  01  csten- 

*  That  what  is  sufficiently  declared  must  be  taken  to  be  p  ^q  .  -. 
t  ue,  and  to  have  been  the  true  iutentiOB  of  the  party  entering  L  -I 
into  the  engagement. 

LXXXI.  Under  the  second  branch  of  logical  interpretation,  we  have 

obscnrum  eet,  quod  scriptnm  duas  pluresre  res  significat,  ad  huno  modum :  Pater- 
familias, guam  Slinm  heredem.  faceret,  vasomiu  argeoteoraia  centam  poudo  Qiori 
Buie  sic  legavit ;  herea  meus  wcoH  luiete  v/Komm  argenteorum  pondo  eentiim'^  qua  voUi, 
data.  Post  mortem  ejus  vasa  magsifica  et  pretiose  ceelata  petit  a  filio^mater.  Ille 
se,  qa£e  ipse  vellet  debere  dicit.  Primum,  si  fieri  poterit,  demonstrandum  est,  con 
ease  ambignd  scriptnm,  propterea  qnod  omnes  in  consnetudine  Bermonis  sic  ati 
soleant  eo  verbo  uno  pluribusve  in  earn  sententjam,  in  qnam  is,  qui  dicet,  accipi- 
endnm  esse  demonstrabit.  Deinde  ex  superiore  et  ex  inferiore  scripturi  dQcaodum 
id,  qnod  qnreratnr,  fieri  peispicanm.  Qnare  si  ipsa  sepatatim  ex  se  verba  conai- 
derentar,  omnia,  ant  pleraque  ambigua  visum  iri ;  quse  aiitem  ex  omni  oonsiderata 
BoripturJl  perspiena  fiant,  hiec  ambigua  non  oportere  existimari." — De  Invent.  I,  ji. 
c.  3B,  40. 

(j/)  Vattel,  ib.  ss.  284-266. 

(i)  "in  st^tilnlumibua  qmim  qtueriiar  quid  at^am  sit,  veria  eontra  atipiilaiorem  in- 
lerpreianda  sunt." — Dig.  xlv.  i.  38,  18. 

"  VeterSnia  placet,  paeiionem  obscuram  vd  ambigitam  venditori  el  qui  locavit,  nocsre, 
m  quonim  fail  potestaie  legem  perti&i  conacribere." — Dig.  II.  14,  39;  et  vide  ib.  xviii. 
1,  21;L.17,  17a;xviii.  1,33. 

Mr.  Evans  vary  justly  obaerTes,  in  a  note  to  his  edition  of  Pothier  on  Obliga- 
tions, that  "  Tbfl  rule  of  the  English  Law  is  directly  the  reserae,  and  the  words  of 
an  engagement  are  to  be  construed  most  strongly  against  the  person  engaging." 
He  adds  that  "  These  two  opposite  rules  have  probably  both  resulted  from  the 
same  maiim,  that  verba  ambifftia  fortius  acc^iimtur  contra  proferenfetn.  By  the 
Eoman  Law,  the  words  of  the  stipulation  were  necessarily  those  of  the  person  to 
whom  the  promise  was  made;  the  person  promising,  only  assented  to  the  question 
proposed  by  the  person  stipulating.  There  is  nothing  similar  to  this  in  the  cove- 
nants and  engagements  nsed  in  England;  but  an  indenture  is  the  deed  of  both 
parties,  and  the  words  it  contains  are  taken  as  the  words  of  both,  except  as  to 
those  parts  which  are  in  their  nature  only  applicable  to  one  of  them.". — Vol.  i.  p. 
S8.  See,  too,  Savigny,  Obligation enreeht,  II.  193^-5,  who  expresses  himself 
exactly  to  the  same  effect. 
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to  consider  cases  of  doubt,  arising  from  the  impropriel^  of  tlie  expression 
empIoyeJ  That  is  to  say,  cases  in  which  the  expression  does  convey  a 
meaning,  and,  abstractedly  considered,  an  nnambiguous  meaning,  but 
one  which,  when  the  eircumatanees  are  coasidered,  evidently  does  not 
convey  (/c  meaning  intended  hy  the  author  or  authors  of  the  instrument 
in  whieh  it  occurs. 

In  such  cases  is  the  word  or  the  intention  to  prevail?  It  must  be 
answered,  that  as  the  only  function  of  the  word  is  to  express  the  inten- 
tion, to  saorifiee  the  latter  to  the  former  is  to  prefer  the  moans  to  the 
end.  The  Roman  jurists  justly  said  of  laws,  "Non  liocest,  verba  earum 
tenercj  aed  vim  ac  protestatem;"(«)  and  not  less  Justly  of  contracts,  "In 
|-^Q_-.  convention ibna  *contrahentium  voluntatom  potius,  quam  verba 
L        -I  spectari  placuit.'Vftl 

LXXXII.  Oases  of  this  chavaoter  exhibit  a  much  less  .varied  form 
than  those  Id  which  the  doubt  arises  from  the  uncertainty  of  the  expres- 
sion. 

The  impropriety  of  the  words  to  express  the  moaning  arises,  when  the 
words  convey  more  or  tess  than  the  meaning  of  the  person  using  them. 
In  the  former  case  the  impropriety/  of  the  expression  is  rectified  by  a 
narrowing  or  restrictive  interpretation  (interpretatio  restrictiva^,  in  the 
latter  by  a  mdening  or  extensive  interpretation  (interpretatio  extensiva). 

LXXXIII.  The  object  of  both  kinds  of  interpretation  is  identical, 
namely,  to  bring  the  expression  in  unison  with  the  thought,  and  the 
necessity  and  justification  of  both  is  founded  upon  the  hypothesis,  that 
the  thought  is  as  demonstrably  clear  as  the  expression  is  evidently  im- 
proper. Although,  therefore,  this  kind  of  interpretation  has  been  ranged 
under  the  class  designated  as  logtealj  it  manifestly  is  also  of  an  Jiisiorical 
character,  necessitating  a  recurrence  to  the  record  of  the  facts  which  pre- 
ceded or  accompanied  the  formation  of  the  Treaty;  and  here  again  we 
must  have  recourse  to  the  general  rules  of  interpretation  whieh  have 
been  already  Iwd  down. 

In  the  application,  equally  of  the  restrioiive  as  of  the  extensive  modes 
of  interpretation,  the  most  scrupulous  caution  is  to  be  observed,  lest  the 
true  bounds  of  the  doctrine  which  we  are  considering  be  overpassed,  and 
inferenoe(c)  or  analogy((?)  be  substituted  for  interpretation,  in  which 
ease  it  is  clear,  that  the  expression  is  not  rectified  by  being  brought  into 
unison  with  the  idea,  but  that  a  new  idea  is  substituted  by  the  interpreter 
in  the  place  of  that  which  was  present  to  the  mind  of  the  framers  of  the 
Treaty. 

la)  Dig.  i,  3,  IT. 

''Verbum,  ec  legihus  sic  aeoipieiidura  eat;  tarn  es  legnm  sententia,  quam  es 
Terbia,"— Dig.  L.  16,  6. 

"  8ed  etsi  maiimS  verba  legls  huno  habeaat  intellectiiaii  tamen  mens  Jegislatoris 
aliud  valt."— lb.  ssiii.  1, 13,  2. 

"Non  oportera  Jus  civiie,  calumniari  nequo  verba  captari,  sed  qua  meute  quia 
diceretnr,  animadvectere  conveiiire,"— lb.  s.  4,  19. 

(6)  Dig.  L.  16,  219. 

(c)  Savigny,  R.  R.  i.  a.  3T. 

\d)  "Analoffia  prieter  Jegis  argumeutum  novi  ali^uid  induoimus,  ideo,  qnod  Jd 
qnoque  volpisee  legislatocem  probabile  eit;  qase  quidem  ras  eat 
cautionis  plenissima." — Halilenbtiicli  Dootrina  Pandect  i.  1,  s.  6 
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*LXXSIV.  With  respect  to  the  mode  of  interpretation,  wHich  _  ^q^,  -. 
baa  heen  designated  as  extensive,  Vattel,  agreeing  with  Grotiua  L  J 
and  PuffeTidoTf,{e)  is  of  opinion  that  where  the  sufficient  and  only  reason 
of  a  provision  is  undisputed  and  certain,  such  provision  may  bo  estended 
to  cases  to  which  the  sfflme(_/')  reason  applies,  although  the  provision  be 
not  comprised  within  the  signiScation  of  the  terms  employed.  This  prin- 
ciple is  sometimes  called,  aii  adhering  to  the  spirit  rather  than  the  let- 
ter.(17)  The  Kovan  forhad  wine  to  the  Mahometans,  and  in  so  doing 
forbad  all  intoxicating  liquors.  It  was  a  provision  in  a  Treaty  that  a 
certain  city  should  not  be  enclosed  within  wallS:  at  the  time  when  the 
Treaty  was  made,  walls  were  the  only  species  of  fortifications  in  use;  it 
would  not  ho  lawful  to  fortify  that  city  by  means  of  fosses  and  earth- 
works, because  the  spirit  and  intention  of  the  Treaty  was  to  prevent  the 
fortification  of  the  town.  Sempronins  willed  in  his  last  testament  that 
if  the  child  of  his  then  pregnant  wife  should  die,  Curius  should  be  his 
heir.  The  testator  died,  but  his  wife  proved  not  to  be  pregnant.  Are 
the  heirs  under  an  intestacy,  or  Curius,  to  possess  the  property  ?  The 
latter,  for  it  is  manifest  that  the  intention  of  the  testator  was  that  Carius 
should  stand  next  to  the  testator's  own  child.  These  are  the  illustrations 
employed  by  Tattel  and  his  great  predecessors,  in  support  of  the  position. 
One,  it  will  be  seen,  borrowed  from  a  law,  one  from  a  convention,  one 
from  an  unilateral  act  or  testament.  Vattel,  however,  enforces  with 
great  earnestness  the  necessity  of  the  utmost  caution  always  attending 
the  use  of  a  mode  of  interpretation,  which  is  not  authorized  by  the  terms 
of  the  instrument.  It  may  only  be  resorted  to  in  cases  where  there  is 
no  dispute  with  respeot  to  the  true  and  only  reason  of  the  procisionj 
*and  the  cardinal  rule,  that  the  true  sense  of  a  promiso  is  not  _  ^g_  ^ 
only  that  which  was  in  the  mind  of  the  promiser|(7i)  but  also  that  b  J 
which  has  been  sufficiently  declared,  and  which  both  the  contracting 
parties  must  bavo  reasonably  understood,  is  never  to  be  departed  from. 
On  the  one  hand,  therefore,  tho  instrument  is  not  to  be  oonslrned  agree- 
ably to  the  reason  which  one  of  the  parties  possibly  might  have  had  in 
his  mind.  On  tho  other  hand,  it  certainly  ought  to  be  construed  agree- 
ably to  the  reason  upon  which  the  parties  olearly  did  proceed. 

LSXXV.  This  rule  of  extemive  interpretation  excludes  all  the 
3  and  pretexts  which  have  been  resorted  to  for  the  purpose  of 
>  stipulations.  As  a  general  maxim,  it  is  true  that  good  faitb 
clings  to  the  spintf  and  fraud  to  the  letter  of  the  convention,(i) 

(c)  Grotiae,  1.  ii.  c  16,  20.     Paffendorf,  1.  r.  c.  13,  IS.    Vatlel,  I.  il.  c.  IT,  s. 

(/)  If,  Grotius  observes,  it  only  comes  within  a  Ziie  reason,  this  will  not  show 
that  the;  were  incluiled  in  bis  meaning. 

(^)  "  Ergo  hie  status  docit  ex  eo  qaod  Ecriptum 
qooniam  catiocinaUone  colligitnr,  ratwdnaiiinii  d 
1.  vii.  c.  8. 

fl  Vicle  ante,  vol.  i.  p.  223. 
"  Circmnscriptio  semper  crimen,  sub  specie  legis,  iavolrit.     Quod  apparet 
a,  legitimum  est,  quod  latet,  insidiosma." — Seneca,  1.  vi.  Controv.  3. 
"  Contra  legem  facit,  qni  id  facit,  quod  Lex  prohibet :  in  fraudem  verd  legis, 
qui  salvis  verbis  legis  sententiam  ejus  circumranit.    Fraus  euim  legi  fit  ubi,  quoij 
fieri  uoluit,  fieri  autem  noa  vetuit,  id  fit :  et  quod  distat  ^iirov  nut  iuuiaia^  (id  est 
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When  tho  Corinthians,  lie' 
sold  them  Bonio,  at  a  merely 
refused  to  pay  tribute  to  th 
an  island,  it  was,  under  the 


( 


Egy 


when  these  and  similar  fraud 
pretatiort  hy  which  they  ar 
right,  (ft) 

^.gg^       *LXXXTI.  Tier 
•-        -1  Private  Contracts,  w 
and  the  principle  of  which 
Pothier  says  that,(7)  "  Whe 
to  iiicJude  everything  of  a 
the  general  descript'  n  w'l 
they  may  not  have  b    n   n  t 
an  engagement  wh    h  A    n 
succession  for  a  cert    n  sun 
makes  part  of  the  s 
A.  and  B.  was  to  c  nt  a  t 
A.  cannot  object  to  the  a^ 
property  has  been  found  to  be 
had  no  knowledge," 

LXXXVII.  liestricHve  is  the  reverse  of  Extensive  Interpretation  ^ 
bat  founded  upon  the  same  principle  of  making  the  language  correspond 
with  the  intention  of  tho  parties  to  the  convention. 

GrotiuB  lays  down  threo  predicaments  in  which  Restrictive  Interpreta- 


g  to  the  succession  of  which  both  parties 


1.  When,  without  a  limitation  of  the  literal  meaning,  an  absurdity 
would  follow. 

2.  When  the  only  cause  or  reason  which  moved  the  will  of  the  parties 
to  the  contract  has  ceased. 

3.  When  the  matter  of  the  promise  or  engagement  is  defective, 
LXXXVIII.  It  is  a  maxim  of  law  that  no  one  is  supposed  to  intend 

what  is  absurd.  A  man  bequeaths  his  house  to  one  person,  and  his 
garden  to  another;  it  would  be  absurd  to  suppose  that  the  latter  had  a 
garden  bequeathed  to  him  into  which,  he  could  not  enter.  The  absolute 
bequest  of  tho  house  must  therefore  be  resti-icted,  and  subjected  to  the 
condition  of  allowing  a  passage  to  the  owner  of  the  garden.  Vattel 
r  *0Q  1  ^PP^^^^  *this  rule  to  the  conduct  of  States,  and  observes  that 
L        -I  when  the  strict  meaning  of  a  Treaty  would  lead  to  an  unlawful 

dictum,  a  aententia,)  hoc  distat  fraus  flb  eo,  quod  contra  legem  fit." — Dig,  i.  3, 
20-30, 

(Jt)  The  Roman  lawyers  classed  tlie  modes  of  evading  a  prohibitory  law  under 
four  heads  ; — 

By  disguising  or  changing — 

f  1.1  The  tkmg  which  was  tho  subject  of  the  contract,— Dig.  xiv.  6,  1,  3, 
(2,)  ThepersoTi. — lb.  sxiv.  1,  5. 
(3.)  The  naliire  of  the  contract.— lb. 
{4.)  Tho  manner  of  contracting,— lb.  svi.  I,  8,  14. 
(7)  Pothier,  (Eran'B  Tranal.,)  vol.  I.  p,  69, 
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consequence  it  must  be  le^tUicteJ  Tho  State  wh  ch  hna  promised  to 
assist  an  aliy  in  all  hia  wars,  ought  not  to  tfsist  him  m  a  war  which  v 
manifestly  unjust 

LXXXIX    Undei    the   second   class  of  oases  mentioned  1"y  Cfcctiu'tj 
must  be  diaeus&ed  the   importint  quegtiun  arising  from  the 
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(m)  "  Solet  et  hoc  diaputari,  an  promissa  in  se  habeant  taoitaiu  conditionam,  si 
res  maceant  quo  sunt  loco:  qnod  negaodiim  est,  nisi  apertissime  pateat  atatum 
reriim  prfesantem  in  nnicft  ilia  quam  disimna  ratione  iacluaum  esse.  Sic  passim 
in  hiatoriis  legimuB  legatoE  a  Euscepto  itinera  domam  rediisae  desecta  legalione, 
qnod  res  ita  mutatas  intelligerent,  at  tota  legationia  materia  aut  causa  cessa- 
ret."— L.  a.  c.  STi.  25, 2. 

(0)  "Hniuana  jura  omnia  ita  esse  oomparata,  ut  nou  obllgent  in  summa  necea- 
sitate."— Grot.  I.  li.  0.  13-4,  a.  6, 

(j))  On  this  principle  Great  Brilian  arbitrated  between  Sardinia  and  Tunis, 
1843-4.  With  respect  to  events  rendering  the  performance  of  ft  contract  illegal 
in  the  case  of  indiTiduala,  owing  to  the  breaking  out  of  war  between  the  nations 
to  which  they  belong,  see  Abbott  on  Merchant  Ships  and  Seamen,  c.  13. 

(5)  Vide  ante,  p.  12,  n.     Vattel,  1.  ii.  c.  12,  a.  IJO. 

(r)  The  Christiansberg,  Eob.  Adm.  Rep.  6,  318. 
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of  surprise,  therefore  if  muoh  iosbituted  rule  is  not  to  lie  found  on  suoU 
subjeots,"[s) 

Treaties  eonoiuded  against  a  particular  State,  in  order  to  preserve  tie 
Balance  of  Power,  must  necessarily  be  subject  to  ebange,  so  far  as  tlie 
parties  are  coneorued,  when  one  of  them  endeavours  to  violate  tSie  priu- 
ciple  bj  bis  own  unlawful  aggrandisement. 

Vattel,  in  accordaneo  witb  the  natural  feelings  of  honour  and  honesty, 
inculcates  the  utmost  caution  in  the  application  of  the  rule  of  interpre- 
tation which  has  beea  under  discussion.  It  is  manifest  that  the  State, 
like  the  Individual,  which  takes  advantage  of  every  change  of  affairs  to 
disengage  itself  from  the  obligations  of  a  solemn  covenant,  weakens  the 
foundations  of  that  good  faith  on  which  the  peaoe  of  the  world  depends. 
|-^1(-,T  *X0.  The  caation  which  Vattel  so  strongly  inculcates  with 
"-  J  respect  to  the  rule,  "  convenlio  omnis  inteUigitu^'  reius  sic  stan- 
Hhus,"  was  never  more  amply  or  more  honourably  illustrated,  thau  in 
the  coQdttot  of  Great  Britain  with  respect  to  the  Rasso-Dutch  Loan. 

During  the  wars  of  the  French  Revolution,  Great  Britain  took  posses- 
sion of  the  colonies  belonging  to  the  Duf«h,  not  because  sho  was  at  war 
with  Holland,  but  to  preserve  them  from  Franco  when  France  iavadod 
Holland.  When,  in  1814,  Holland  was  liberated  from  the  dominion  of 
France,  Great  Britain  cooeeived  herself  bound  in  honour  to  restore  to 
Holland  these  colonies.  Therefore,  on  the  13th  August,  1814,  Groat 
Britain  concluded  a  Convention  with  the  Netherlands,  in  the  first 
articlo  of  which  she  engaged  to  restore  to  the  Netherlands  all  the  colonies 
which  were  possessed  by  Holland  on  the  1st  of  January,  1803,  with  the 
exception  of  the  Cape  of  Good  Hope,  Demerara,  Essequibo,  and  Berhice, 
which  possessions  were  to  be  1  ''posed  of  by  a  supplementary  Convention. 
That  supplementary  Convention  was  contamod  in  the  first  additional 
artiole  to  the  Convention  just  referred  to  namely,  of  the  13th  August, 
1814.  By  that  additional  aitiole.  Great  Britain  engaged,  first,  to  pay 
1,000,000?.  to  Sweden  secondly  to  advance  2,000,000^.  to  be  applied 
towards  augmenting  and  improvia^  the  defences  of  the  Low  Countries  ; 
thirdly,  lo  bear  equally  with  Holland  such  further  charges  as  might  be 
agreed  upon  towards  the  final  and  satiafaotory  settlement  of  the  Low 
Countries,  in  union  with  Holland,  &c.,  not  exceeding  in  the  wiiole  the 
sum  of  3,000,000!.,  to  ho  defrayed  by  Great  Britain.  In  consideration 
of  these  engagement*,  the  Netherlands  agreed  to  cede  in  full  sovereignty 
to  His  Britannic  Majesty  the  colonics  of  the  Cape  of  Good  Hope,  Deme- 
rara, Essequiho,  and  Berhice.  The  manner  in  whlah  this  latter  sum  was 
to  bo  expended,  was  determined  by  a  subsequent  Goavention(()  signed  on 

(a)  The  Gratitudine,  Ibid.  3,  im. 

(()  Hansard'E  I'arl.  Deb.  toI.  xc.  S.  S.  toI.  sci. — Deljates  on  Cracow.  See  espe- 
irfally  tlio  speccheB  of  Lord  Joha  RussoU,  Sir  W.  Molesworth,  Sir  B.  Peel,  and  Mr. 
Stuart  Wortlej.  See,  too,  the  qiieition  again  mooted  in  the  House  of  Gommons, 
by  Lord  Dudley  Stuart,  August  I,  1354,  aad  the  speech  of  Sir.  W.  Moleswortb, 
which  exhuQsts  the  subjecti. 

55  Geo.  in.  e.  116,  {28lii  June,  1816.) 

3  &  3  Wm.  rV.  c.  81,  (3i-d  August,  1832.) 

Hertalett's  Treaties,  vol.  iv.  p.  367,  ka. 
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the  19th  of  Maj,  *1815,  between  Great  Britain,  the  King  of  the  rsiQo-i 
Netherlands,  and  Russia,  by  which  Great  Britain  undertook  the  L  ' 

payment  of  part  of  a  debt  owed  by  Euasia  to  Holland. 

A       d    g        h         m     f  h  'Ilia  Majesty  the  King  of 

h    N    h  b         d  p  fi      reunion  of  the  Belgic  pro- 

w  h  d  d  h    A      d  Powers  who  were  parties  to 

h    T  d  C  a   h       t  March,  1814,  a  suitable 

h      y  d  b      hKm  in  deliveriag  the  said 

m  h    p  w  h  y      n    the  said  Powers,  haying, 

u  n  m  d    w   h      ch  other,  mutually  agreed 

to  w         h  p  d      h     head  in  favour  of  His  Ma- 

y    b    Emp  h    E  H  Majesty  the  King  o£  the 

Nh  hhpn  dp         d  immediately  to  execute 

TT   h  H     Imp         M        y     0  he  following  effect,  to  which 

H    B  &         y   g  puratiance  of  engagements 

knbyH         d&         ywhhK  he  Netherknda,  in  a  Cou- 

d       Ldnnh      Shdy      August,  1814." 
Inh  d  hBg         dB     annio  Majesties  engaged  to 

p  y    n  te  5  p  h     aid  capitals,  together  with 

a  sinking  fund  of  1  per  cent.  In  the  third  and  fourth  articles  it  was 
agreed  that  these  payments  should  be  made  through  the  agency  of  Russia, 
and  that  Ruasia  should  "  continue  as  heretofore  to  be  security  to  the 
creditors  for  the  whole  of  the  said  loan,  and  shall  be  charged  with  the 
administration  of  the  same,  iheir  Belgic  and  Britannic  Majesties  remain- 
ing liable  to  his  Imperial  Majesty,  each  for  the  punctual  discharge  of 
the  respective  proportions  of  the  said  charge," 

*By  the  fifth  article  it  was  said  to  he  "  understood  and  agreed  r,-iQq-i 
between  the  high  contracting  parties,  that  the  said  payments  on  L  -" 
the  part  of  their  Majesties  the  Kiog  of  the  Netherlands  and  the  King  of 
Great  Britain,  as  aforesaid,  shall  cease  and  determine  should  the  posses- 
sion and  sovereignty  {which  God  forbid  !)  of  the  Belgic  provinces  at  any 
time  pass  or  be  severed  from  the  dominions  of  His  Majesty  the  King 
of  the  Netherlands  previous  to  the  complete  liquidation  of  tho  same.  It 
is  also  understood  and  agreed  between  the  high  contracting  parties,  that 
the  payments  on  the  part  of  their  Majesties  the  King  of  the  Netherlands 
and  the  King  of  Great  Britain,  as  aforesaid,  shall  not  be  interrupted  in 
the  event  {which  God  forbid  !)  of  a  war  breaking  out  between  any  of  the 
three  high  contracting  parties ;  the  government  of  His  Majesty  the  Em- 
peror of  all  the  Russias  being  actually  bound  to  its  creditors  by  a  similar 
agreement." 

In  1831,  after  the  separation  of  Holland  and  Belgium,  Great  Britain 
having  changed  her  mind,  with  respect  to  tho  advantage  accruing  to 
Europe  from  the  union  of  these  territories,  was  anaious  to  induce  Russia 
to  assent  with  her  to  their  severance,  and  to  the  establishment  of  the  new 
kingdom  of  Belgium.  For  this  purpose.  Great  Britain  entered  into  a 
new  Treaty  with  Russia,  whereby,  though  the  event  had  happened  which 
released  Great  Britain  from  the  obligation  of  continuing  to  pay  her  por- 
tion of  the  loan,  she  nevertheless  bound  herself  again  to  do  so,  by  a  new 
Convention  entered  into  in  1831,  in  which  it  was  said  that : 
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"Their  Majesties  tlje  King  of  the  United  Kingdom  of  G-reat  Britain 
and  Ireland  and  tho  Emperor  of  all  the  Rnssias,  considering  that  the 
events  wliich  have  occurred  in  the  United  Kingdom  of  the  Netherlands, 
since  the  year  1830,  have  rendered  it  neoesaary  that  the  Courts  of  Great 
Britain  and  Eusaia  ehould  examine  the  stipulations  of  their  Convention 
of  the  19th  May,  1815,  as  well  as  of  the  Additional  Article  annexed 
thereto ;  considei-ing  that  such  examination  has  led  the  two  high  oontract- 
r*lOAT  ^''S  pfii'ties  to  the  ^conclusion,  that  complete  agreement  does  not 
I-  J  exiet  between  the  letter  and  ihe  spirit  of  that  Convention,  when 
regarded  in  connection  with  the  circum stances  which  attended  the  separa- 
tion that  has  taken  place  hetween  tho  two  principal  divisions  of  the  United 
Kingdom  of  the  Netherlands  ;  hut  that,  on  referring  to  the  object  of  the 
above-mentioned  Convention  af  the  19th  May,  1815,  it  appears  that  that 
object  was  to  afford  to  Great  Britain  a  guarantee  that  Russia  would  on 
all  questions  concerning  Belgium,  identify  her  policy  with  that  which 
the  Court  of  London  had  deemed  the  best  adapted  for  the  maintenanee  of 
a  just  balance  of  power  in  Europe ;  and,  on  tho  other  hand,  to  secure  to 
Susaia  the  payment  of  a  portion  of  her  old  Dutch  debt,  in  consideration  of 
the  general  arrangementfl  of  the  Congress  of  Vienna,(i[)  to  which  she  had 
given  her  adhesion — arrangements  which  remain  in  full  force ;  their  said 
Majesties  being  desirous,  at  the  present  moment,  that  the  same  principles 
should  continue  to  govern  their  relations  with  each  other,  and  that  the 
special  tie  which  the  Convention  of  tho  19th  May,  1815,  had  formed 
between  the  two  Courts,  should  be  maintained,  have,  &c. 

"  Art.  I. — In  virtue  of  the  considerations  above  speoified,  his  Britannic 
Majesty  engages  to  recommend  to  his  parliament  to  enable  him  to  under- 
take to  continue,  on  his  part,  the  payments  stipulated  in  the  Convention 
of  the  19th  May,  1815,  according  to  tho  mode,  and  until  tho  completion 
of  the  sum  fixed  for  Great  Britain  in  the  said  Convention. 

"  Art.  II — In  virtue  of  the  same  considerations,  his  Majesty  the  Em- 
peror of  all  the  llussias  engages,  that  if  (whioh  God  forbid  !)  the  arrange- 
ments agreed  uponfortheindependeneeand  the  neutrality  of  Belgium,  and 
to  the  maintenance  of  whioh  the  two  high  powers  are  equally  bound, 
r*inf;i  ^'^*"^1*^  ^^  endangered  by  the  course  of  events,  he  will  not  *con- 
L  J  tract  any  other  engagement,  without  a  previous  agreement  with 
His  Britannic  Majesty,  and  his  formal  assent." 

In  1847,  after  the  incorporation  of  the  free  city  of  Cracow  into  the 
Austrian  dominions,  Mr.  Hume  moved  in  the  House  of  Commons  the 
following  resolutions : 

"  1.  That  (his  house,  considering  the  faithful  observance  of  the  Gene- 
ral Act  of  Congress,  or  Treaty  of  Vienna,  of  the  9th  day  of  June,  1815, 
as  the  basis  of  the  peace  and  welfare  of  Europe,  views  with  alarm  and 
indignation  tho  incorporation  of  the  free  city  of  Cracow,  and  of  its  ter- 
ritory, into  the  empire  of  Austria,  by  virtue  of  a  Convention  entered  into 
at  Vienna,  on  the  6th  day  of  November,  1846,  by  liussia,  Prussia,  and 
Austria,  in  manifest  violation  of  the  said  Treaty. 

"  2.  That  it  appears,  by  returns  laid  before   Parliament,  that  there 
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has  already  been  paid  from  the  British  treasury  towards  the  priDcipal 
and  for  the  interest  of  the  debt,  called  Russo-Dutoh  loaii,  between  the 
years  1816  and  1846,  both  inclusive,  the  snm  of  40,493,750  florins, 
eCjnal  to  3,374,479^.  sterling  mooey;  and  that  the  liquidation  of  the 
principal  and  interest  of  the  remaining  part  of  the  loan,  as  stipulated  by 
the  Act  of  2  &  3  Will.  4,  c.  81,  wUl  require  further  annual  payments 
from  the  British  Treasury  until  the  year  1916,  amounting  to  47,006,250 
florins,  equal  to  8,917,187^.  sterling  money,  making  then  the  aggregate 
payment  of  7,291, 666^.  and  the  average,  for  each  of  the  hundred  years, 
of  72,916? 

"  3  That  the  Convention  of  the  16th  diy  of  November,  1831,  between 
His  Majesty  the  King  of  Grcit  Bnliin  ml  Irelind  and  the  Emperor  of 
all  the  Russia'.,  was  made  to  explain  the  stipulations  of  the  Treaty 
between  Great  Brifim,  Rnsan,  ind  Iho  Ntthirlands,  signed  at  London 
oa  the  19th  day  of  May,  ISn,  ind  included  in  the  Treaty  of  Vienna; 
and,  by  that  Convention,  it  wi'i  igieed  i  y  Ineat  Biitain  '  to  secure  to 
Russn  the  piyment  of  a  poition  ot  her  old  Dutch  debt,  in  consideration 
of  the  generil  iiriogements  'of  the  Congress  of  Vienna,  to  r*iAo-| 
which  ''he  had  given  hci  adhesion — airaii^ements  which  remain  L  -I 
in  full  firce  ' 

"4  That  this  houte  i**,  therefore,  cf  opimou,  that  Russia  having 
Withdrawn  that  adhesion,  and  tho^e  an  mgements  hLing,  through  her 
act,  no  longer  m  foice,  the  payments  from  this  i-ountiy,  on  account  of 
that  debt,  should  be  henceforth  suspended    (i) 

The  (jovernment,  however,  with  the  suppoi  t  of  the  legislature,  refused 
to  ibsent  to  these  resolutions,  principally  upon  the=e  grounds :  1.  That 
the  loan  had  been  undertaktn  by  Great  Bntiin  partly  on  account  of  the 
ejreitions  made  by  Russia  with  the  other  gieat  powers  in  liberating  Bel- 
gium from  Eianco,  and  annexing  it  to  llolhnd  2.  Partly  because 
Great  Britain  had  undeitaken  the  loan  m  some  measure  as  a  set-off 
against  the  Dutch  possessions  of  the  Cape  of  Goid  Hope,  Domcrara, 
Esseqnibo,  and  Beibioe,  retained  bj  her  after  the  conclusion  of  the  peace, 
1814-15.  3.  Because  the  convention  of  1831  contemplated  the  continu- 
ance of  the  payment  by  Great  Britain,  even  during  a  war  with  Russia. 
It  was  admitted,  during  the  discussion,  that  the  evidence  of  the  intention 
of  the  contracting  parties  was  to  bo  derived  from  the  contemporary 
instruments,(y]  and  from  the  main  object,  even  against  the  letter  of  the 
Convention. 

In  August,  1854,  the  attempt  of  Mr.  Hume  was  renewed  by  Lord 
Dudley  Stuart.  The  motion  for  repudiating  the  loan  was  founded  upon 
the  averment  that  Russia  had  violated  a  main  article  of  the  Treaty  of 
Vienna,  with  respect  to  the  free  navigation  of  rivers  flowing  through 
divers  eountrieB,(z)  *by  rendering  the  mouths  of  the  Danube  . 
nnnavigahle;fa)  and  that  therefore  she  was  not  entitled  to  fur- 

tx)  HansHrd'a  Pari.  Deb.  vol.  so.  p.  819. 

(j()  See  Sir  Robei-t  Peel's  remarka  on  the  despatch  of  Lord  Cnstlereagli,  13th 
Pebmavj,  1815,  aa  explanatory  of  the  Convention. 

(a)  Vide  ante,  vol.  i.  p.  1J3.  It  may  well  be  flonbted  whether  the  prorieions  of 
tbe  Treaty  of  Vienna  ^whioli,  by  the  way,  did  not  include  the  Oonvention  of  the 

(a)  See  neit  page. 
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tb     I  y        t    f  til    1  Th    m  t        wl    h  w  It         tt 

th       f  M     H  111     w       f     th     Ik  d  f     th      dlt       1 

htCtBt       w  tfbgtwwthE 

b      d  by  d  t       t       1  b  t   b    m       th  J    1        f 

ff  d       th     1  ^bt    t  g       d  f    tb  t      th  t  h        b  d  t      p 

d   t    h      1  bta  J    tly       t     t  I  w  tb  tli    p  h   b  w         w  b 

iGI    It      q    t  f     t  w  th  tl  t  f  tb     f   tb      !i 

th       te  p    t  t         f     T      ty  TO  tb      f  t  f 

provided  for  by  it,  has  become  necessary,  to  conduct  that  jnterpretation 
as  nearly  as  possible  in  accordance  with  what  the  party  would  have  done 
if  the  circumstance  which  has  now  happened  had  been  foreseen.  This 
is  sometimes  called  the  argummf'n'm,  a  ratione  legis  ampld,  and  is  founded 
on  the  rule  of  law :  "  wfei  eadem  ratio  ibi  idemjus  statuenduni." 

XCII.  (c)Wijen  the  apprehension  of  a  particular  event  has  been  the 
reafloa  of  a  particular  proTisioc  of  a  Treaty,  this  provisioa  is  not  to  be 
restricted  to  oases  in  whioh  such  an  event  is  improbable,  but  to  be 
extended  to  all  cases  in  which  the  event  is  possible.  If  a  Treaty  declare 
that  no  army  or  fleet  shall  be  conducted  to  &  certain  place,  it  wil!  not  be 
allowable  to  conduct  thither  an  army  or  a  fleet,  under  pretence  that  no 
harm  is  intended  by  such  a  step;  for  the  object  of  the  provision  was  not 
only  to  prevent  the  actual  occurrence  of  an  evil,  but  to  keep  all  danger, 
and  all  apprehension  of  danger,  at  a  distance. 

XCIII.  However  general  the  terms  may  be  in  which  an  agreement  ia 
eonceived,  it  only  comprises  those  things  respecting  which  it  appears  that 
j.j.-,„-.the  contraeting  parties  proposed  *to  covenant,  and  not  others 
L  J  which  were  not  within  the  scope  of  their  intention  or  contempla- 
tion. (<^) 

XCIT.  When  a  ease  is  espressed  in  a  contract  for  the  purpose  of  pre- 
venting any  doubt  which  might  otherwise  arise  as  to  whether  the  engage- 
ment resulting  from  the  contract  would  extend  to  such  case,  the  parties 
are  not  thereby  understood  to  restrain  the  extent  to  wiiieb  the  engage- 
ment, in  respect  to  other  eases  not  so  expressed,  would  legally  reach. (e) 

This  subject  has  also  been  considered  in  a  case  before  the  Supreme 
Court  of  the  United  Slates  of  America,  respecting  the  construction  of 
the  Treaty  of  peace  with  Great  Britain.  Daring  the  war,  the  State  of 
Yirginia  made  a  law,  that  all  persons  indebted  to  British  subjects  might 
pay  the  amount  into  the  loan-office,  wbieh  should  be  a  good  discharge. 
By  the  Treaty  of  peaee  it  was  provided  that  "  creditors  of  either  side 
should  meet  with  no  lawful  impediments  for  the  recovery  of  their  debts.' 

19th  of  May)  could  affect  the  Rusaian  possession  of  the  mouths  of  the  DHnube, 
acquired  by  the  Treaty  of  Adrioople,  1839, 

(b)  Vide  ante,  vol.  i.  p.  111. 

(h)  Vide  post,  as  to  the  effect  of  war  upon  tbe  debts  both  of  States  ar 
jects.    Vide  ante,  chap.  iii.  aa  to  euch  debts  in  time  of  peace. 

ic)  Tattel,  1.  ii.  c.  37,  a.  298. 

(d)  "  Iniquum  est  emm,  perimi  pacto  id,  de  quo  cogitatum  non  docetnr. 

Vide  ante,  vol.  i.  pp.  49-50, 
{«)  "Vide  ante,  vol.  i.  p.  45. 
"QuEB,  dubitfttionis  follendte  caus^,  contract! 
teduut."— Dig.  L.  17,81. 
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(/)  W  H  D 

See,         H  E  (    m 

Potliier  (Evans's  trans.,)  vol.  i.  p.  39. 

(g)  See  his  note  on  Grot.  1.  ii.  o.  16,  10,  in  which  he  repeats  the  opinion  which 
he  had  already  expreaEed  in  his  commentury  on  Puffendoif,  De  JureNat.  at.  Gent. 
s.  13. 

(h)  "One  of  the  sectjons  of  Tattel  wliicb  is  relied  on,  states  this  proposition, 
'  That  whatever  tends  to  change  the  present  state  of  things,  is  also  to  be  ranked 
in  the  class  of  odious  things."  (B.  ii.  s.  306.)  Is  it  not  moat  manifeat,  that  this 
proposition  is,  or  at  least  may  be,  in  many  cases,  fundamentally  wrong?  If  a 
people  free  themselves  from  a  despotism,  is  it  to  he  said,  that  the  change  of 
govcrnmeot  is  odious,  and  ought  to  be  construed  strictly?  What,  upon  such  a 
principle,  is  to  become  of  the  American  Eevolntion,  and  of  oor  State  Governments, 
and  State  Constitutions  7  Suppose  a  well-ordered  Government  arises  out  of  a 
state  of  disorder  and  anarchy,  is  such  a  Government  to  be  considered  odious? 
Another  section  (s,  508,)  adds,  '  Siace  odious  things  are  those  whose  restrictions 
tends  mote  certainly  to  equity  than  their  extension,  and  since  we  ought  to  pursue 
that  line  which  is  most  conformable  to  equity,  when  the  will  of  the  Legislature 
or  of  the  contracting  parties  is  not  exactly  known,  we  should,  where  there  is  a 
([uestionof  odious  things,  interpret  the  terms  in  the  most  limited  seoae.  We  may 
even,  to  a  certain  degree,  adopt  a  figurative  meaning,  in  order  to  aver  the  oppres- 
sive oonsequenoea  of  tbe  proper  and  literal  sense,  or  anything  of  an  odious  nature 
which  it  would  involve.'  Does  not  this  aeotloncontain  most  lai  and  unsatisfactory 
ingredients  for  interpretation  ?  Who  is  to  decide  whether  it  is  most  conformahle 
to  equity  to  extend  or  to  restrict  the  sense  ?  Who  ia  to  decide  whether  the  pro- 
visioa  ia  odious?  According  to  this  rule,  the  most  opposite  interpretations  of  the 
same  words  would  be  equally  correct,  according  as  the  interpreter  should  deem 
it  odious  or  salutary.  Kay,  Uie  words  are  to  tie  deserted,  and  a  figurative  aense 
adopted,  whenever  he  deems  it  advisable,  looking  to  the  odious  nature  or  eoose- 
OCTOBBB,  1856.— 7 
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r*nm       ^  certain  things,  concerning  whick  the  *inteation  of  the 

L         J  p  not  clear,  equity  gives  in  some  cases  an  extensivo  in 

oth        a  e  interpretation.     This  ia  unquestionably  true,  and  is 

ind  d  h  b  nee  of  what  has  been  already  stated.  But  the  catalogue 
of  h  n  fa  u  able,  to  which  Vattel  applies  the  estensive,  and  of  things 
od  u  wh  h  he  applies  the  restrictive  interpretations,  are  of  a  very 
loose  and  disputable  character ;  and  the  rules  which  he  lays  down  appear 
to  find  their  place  with  more  propriety  and  accuracy  under  the  other 
'     ds  which  have  been  mentioned. 


*CHArTEE   IX. 

NO        RE   T  E 


tnii] 


L  w  w  h  h     &         wh   h  h   T         (t) 

B  myhpb  hmw(-) 


f  ^      wh    b    h     p  h      d        g         (rf)  s, 

bwgmC  dtehh  ddw  s, 

whi(,h  in  such  cases  should  be  oh,.ened. 

XCVII.  1.  In  all  cases  where  a  stipulation  which  is  peimi'tsive, 
conflicts  with  one  that  commands,  the  former  must  yield  to  the  latter 
This  doctrine  that  command  outweighs  permission,  was  derived  by  Grotiua 
from  Cicero,  and  is  adopted  by  all  jurists;  nevertheless  a  universal 
command,  according  to  Barbeyrao,  gives  way  to  a  particular  permisson 
|.^..„,  *2.  A  stipulation,  which  may  he  complied  with  at  any  time 
L  J  must  yield  to  one  which  must  be  executed  directly  or  not  at  all. 
This  rule  is  manifestly  reasonable ; — by  the  adoption  of  it  both  engage- 
ments may  possibly  be  satisfied,^ whereas  by  a  contrary  rule  only  one 


3.  A  prohibitory  stipulation  must  be  preferred,  as  a  general  rule, 
over  one  which  is  imperative,— upon  the  principle  that  every  prohibition 
is  absolute  in  itself,  whereas,  every  injunction  is  of  necessity  conditional, 
and  supposes  a  power  and  an  opportunity  of  doing  what  is  enjoined. 

quence  of  the  common  Benae."^Story  on  tbo  Constit.  of  the  United  States,  vol. 
i.  pp.  291-2. 

(o)  Vol.  i.  p.  26,  s.  34. 
21,  i!^  ^  ^"^     "^^'^  oausam  con  inec  ,  non  sun    o   servan  a.  .g.  ii.  siy. 

{&)  "  Pdvatorum  cooventio  juri  publico  noa  derogftt."— Dig.  L.  17,  46.  Vide 
ante,  voL  i.  p.  44,  e.  52. 

(el  Quiutii.  Instil.  Orator,  lib.  vii.  o.  7. 

(a)  Grot.  1.  ii.  c.  16,  29.  Vattel,  1.  ii.  c.  17,  ss.  311,  321.  Iluthf^rfortli,  b.  ii.  c. 
7,  p.  430.    (Ed.  Baltimore,  1832.) 
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When  thiscMUot  ba  d me  without  conttavenmg  a  piohibitoiy  stipulation, 
there  is  no  oppoitunity,  and  theictoio  no  moral  posiibilily,  of  acting, 
but  this  remark  is  tiue  only  m  cases  wiieie  the  prohibition  la  absolute 
and  vnaonditional 

4.  When  two  stipulations,  equ^l  in  other  le^pect-.,  conflict  with  oai,h 
other,  the  more  particular  one  tag  precedence  oier  that  which  is  more 
genera!.  This  is  the  rule  in  the  conflict  of  laws,  founded  upon  the 
principle  that  the  legislator,  when  he  speata  particularly,  is  held  to  be 
more  carefully  to  guaid  agimgt  accidental  esoeptions,  and  therofuie  more 
unwilling  to  admit  of  any,  thin  when  he  =peaks  m  general 

5.  It  is  a  rule,  with  rcpect  to  all  prohibitions,  that  the  prohibition 
whioh  has  a  penalty  atticted  to  it  is  to  bo  preferred  to  the  on"  whioh 
has  not,  and  that  which  hau  the  greater  penalty  to  that  which  hLta  the 
lesser. 

In  the  case  of  the  Ringende  Jioob,  it  was  considcrel  whether  the 
freighting  the  ship  to  the  enemy  was  or  was  not  the  lending  prohibited 
in  the  8wed  h  T  ty  (0  t  b  1  t  ICI  b )  S  W  S  t  d 
"  reference  hV         ml  tTtybtw        Eldd 

Sweden,  whi  h  t    b  d    th        bj    t      f     th      p  w  t        11        ?e>  ! 

their  ships  fo    th  d    d      t  f,      f  th  m        f  th       h  d 

as  this  proh  b  t   n  t  d       th       m        t    1    w  th  th       bj    t    f 

contraband,  it         j,     d  th  t  th  y         f        t    b     d      t   1  th 

present  carg  li       !     d  m      w  th      th     m  g     t  th 

Treaty;  but    I  t  t     th  t      t    p    t  t  T    1  t       j.  .,„-. 

ship  OQ  freight  t         t    th    p    t     f  th  y  t  b    t         d  1-         -I 

lending,  but  in  a  very  loot,e  sense ,  and  I  apprehend  the  true  meaning 
to  have  been,  that  they  should  not  giv  p  th  u  nd  management  of 
their  ships  directly  to  the  enemy,  or  put  tl  m  und  h  absolute  poi 
and  direction.   It  is,  besides,  obseryable,  tl   t  th  n    penalty  a 


0 


can  be  fulfilled,  it  is  true,  as  a  general  rule,  the  promisee  may  choose 
which  of  the  two  shall  be  performed ;  and  if  his  will  cannot  be  discovered, 
the  promisor  must  fulfil  the  more  important  engagement,  as  being  that 
of  which  the  promisee  would  presumedly  require  the  fulfilment. 

8.  Vattel  says,  that  when  two  duties  stand  in  competition,  that  one 
which  is  tho  more  considerable,  the  more  praiseworthy  and  productive 

(e)  1  Robinson's  Adin.  Rep.  pp.  89,  90. 


>v  Google 


92  PillLLIMORB    ON    INTERNATIONAL   LAW. 

of  the  at  ufl'ty,  is  entitled  to  the  preferooee.  Lord  Bacon  says, 
that  t  a  po  n  worthy  to  be  ohserved  generally  of  the  ralea  of  law, 
th  t  when  they  en  ounter  and  cross  one  another,  that  It  be  understood 
wh  eh  the  law  h  Ids  to  be  worthier  and  to  bo  preferred;  and  it  ia  in  this 
la    very  notable  to  consider  that  this  being  a  *iule  of 


[•114]  1 


rigoar,  doth  not,  as  it  were,  its  o 


thi  absence  of  other  rules,  which  are  of  some  equity  and  hnmanity  "[J  ) 
XOVllI.  It  should  be  observed  that  the  question  as  to  the  judicial 
proofs  of  the  acta  of  a  Foreign  State  is  now  regulated  by  statute  [g) 
The  14  &  15  "Viet.  o.  99,  a.  7,  enacts,  "All  proclamations,  treaties,  and 
b         tfStfyfg&tt  fyBthly       d 

Ujdmtd  1  dtbjdlp        di,fy 

CtfJt  yf  &tt  yBhlylU 

fSl     t    p!    d    g        1   th     1  g  1  d      m    t  fi!  d      d  p     t  d  y 

bCt        ybj        d  yCtfJt  bf  yp 

h  by  1  w       by  t     f  p  th     ty  t     h  1 

m  \  th     by       m      I     p  by     p         th    t     t  d 

h  ft     m  1  th  t       t       y    f  th   d      m    t         ht  t    h 

p       d  b       pi       t        t      ty  th         t    f  St  t     th         Ii     t     t  1 

py  t    b      dm      11  1  m    t  p     p    t  t     h  1  1  w  th  th 

Ifthf      g&tt  B       hlyt       hhth         gld 

m     t  b  1     g  d  f  th    d      m     t       ght  t    b    p        d  b      j    Ig        t 

d  d  thjllp         dgfyfa  11 

C      t  fad         pi    d  tl      1  g  1  d      m     t  fil  d      d  p     t  d 

y       h  C      t  th        th     t     t  d      py  t    b      dm      bl  1 

m     t  p    p    t     th     t    1  1  d  w  th  th         1     f  tl     f  1       1 

Cttwlhth        gldratblg  th  tf       h 

C      t  h       y  1  t    b  d  by  th    J    1  t  th       b    m 

th  J    1       by      y  f  th    J  d  t  th  1  C      t       1       h 

3    1^     h  11     t    h  t     h        g     t  t  m     t      w    t    g         th        d 

copy  that  the  Cowrt  whereof  he  is  a  judge  haa  no  seal;  but  if  any  of  the 
j-j,  ,  ,-|  aforesaid  authenticated  copies  shall  purport  *to  be  sealed  or  signed 
L  -I  as  hereinbefore  respectively  directed,  the  same  shall  respectively 
be  admitted  in  evidence  in  every  case  in  which  the  original  document 
could  have  been  received  in  evidence,  without  any  proof  of  the  seal 
where  a  seal  is  necessary,  or  of  the  signature,  or  of  the  truth  of  the 
statement  attached  thereto,  where  such  signature  and  statement  are 
neoeaaary,  or  of  the  judicial  character  of  the  person  appearing  to  have 
made  such  signature  and  statement." 

XCIX.  The  effect  of  war,  and  of  the  subsequent  restoration  of  peace 
npon  the  continuing  force  and  validity  of  Treaties,  contracted  previously 
to  the  breaking  out  of  the  war,  will  be  considered  hereafter. 
r»lin  ^''^  reader  will  find  in  the  note{A)  a  reference  to  some  of  *thQ 
L  J  principal  cases  decided  in  the  British  and  American  Courts  of 
Jjaw,  involving  the  interpretation  and  construction  of  Treaties. 

(/)  Masims  of  the  Law,  Kegula  HI. 

[g]  As  to  former  law,  see  Richardson  v.  Anderson,  1  Campbull,  p.  65,  n.  (u) 

(A)  Casks  ifaoM  the  Bnslish  Reports. 
ElphinEtoae  t.  Bedreechund,  1  Knapp'a  PriTj  Council  Rep.  p,  34,0.    Maltass  v. 
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*CH AFTER   I.  [*117] 

EIGHTS  OF    SOVEREiasS. 

C.  It  was  observed  in  an  early  part  of  this  work,((i)  that  there  were 
certain  subjects  of  International  Law,  whiish,  though  oalj  to  be  accounted 

MaltasE,  1  BoberlaoD's  Ecc.  Rep.  p,  67,  Linflo  v.  Rodney,  Douglas'  Rep.  p.  340. 
Hotham  t.  East  India  Compacy,  ib.  p.  37J.  Ohnlmers'  Collection  of  Opiaions,  ii. 
pp.  345-e.  Manyat  t.  Wilaoa,  I  Bosaaquet  &  Puller'3  Rep.  pp.  436-9.  Report 
of  Sir  Leoline  Jenkins  (December,  1668),  oa  the  Construction  of  the  Treaty  between 
the  French  and  English,  vol.  ii.  p.  735.  The  Diana,  5  Robinson's  Adm.  Rep.  p. 
60.  la  the  eame  case,  ib.  p.  61.  The  Fama,  ib.  p.  106.  The  Zacheman,  ib.  p. 
152.  The  Chatlotte,  ib.  p.  30B.  The  Eliaa  Ann,  1  Dodaoti'a  Adm.  Rep.  p.  244. 
The  Molly,  ib.  p.  3S4.  The  Ringendo  Jacob,  1  Robinson's  Adm.  Rep.  p.  89. 
Ricbai'dEon  v.  Anderson,  1  Campbell,  65,  n.  (a) 

Oases  fkok  Aa ericas  Rbpotits. 
Foster  v.  Neilson,  2  Peters,  p.  353.  Gordon  t.  Kerr,  1  Washington's  0. 0.  p.  322. 
Society  r.  New  Haven,  8  Wheatoo,  p.  464.  United  States  v.  Percheman,  7  Peters, 
p.  51.  The  St.  I.  Indiano,  2  Gallison's,  p.  268.  Blight  v.  Eoehester,  1  Wheaton, 
p.  B35.  Whilalter  v.  English,  I  Bay,  p.  15.  Hntehioson  v.  Brock,  II  Massachu- 
setts, p.  119.  The  Pisarro,  2  Wheaton,  p.  227.  The  Santissima  Trinidad,  T 
WheatOQ,  p.  283.  Hylton  v.  Brown,  1  Washington's  C.  0.  p.  343.  Bolchoa  v. 
Three  Negro  Slaves,  Bee's  Admiralty,  p.  74.  British  Consul  v.  Ship  Mermaid,  ib. 
69.  HenderaOH  T,  Poindester,  12  Wheaton,  p.  B30.  Garcia  v.  Lee,  12  Pet«rB,  p. 
611.  M'Nair  t.  Roland,  1  DeTerenx's  Equity,  p.  516.  Orser  v.  Hoag,  3  Hill,  p. 
79.  Miller  t.  Gordon,  1  Taylor,  p.  300,  Wilson  v.  Smith,  5  Yerger,  p.  379.  Ware 
T.  Higbton,  3  Dallas,  p.  199. 

HamyifoDB  v.  Baton,  Martin,  p.  79,  and  sea  especially  the  following  casea,  as  to 
the  constrnction  of  the  Treaties  between  Spain  and  England  of  1762  and  1783, 
giving  privilegea  to  vessels  to  cnt  mahogany,  and  the  coDStruction  of  the  procla- 
mation and  by-laws  relative  to  the  trade  under  them. — Graham  v.  Pennsylvania 
Ins.  Co.,  2  Washington's  C.  0.  p.  113. 

Dndar  the  second  article  of  the  Treaty  with  Great  Britd.Q  of  1794,  the  precincts 
and  jurisdiction  of  a  port  are  not  to  be  considered  as  estending  three  miles  in 
every  direction,  by  analogy  to  the  jurisdiction  of  a  country  over  that  distance  of 
sea  upon  its  coasta,  but  (iey  must  be  made  out  hj  further  proof. — Jackson,  v.  Por- 
ter, Paine,  p.  467. 

The  fourteenth  section  of  the  Spanish  Treaty  of  1795,  which  prohibits  eitiBene 
of  Spain  or  of  the  United  States  from  taking  commissions  to  cruise  against  either 
of  those  countries,  does  not  extend  the  prohibition  to  public  ships  of  war. — The 
Santissima  Trinidad,  7  Wheaton,  p.  283. 

No  form  of  passport  having  been  anneied  to  the  eeventeenth  article  of  the 
Spanish  Treaty  of  1795,  the  immnnity  intended  by  that  article  never  took  effect.— 
The  Amiable  Isabella,  6  Wheaton,  p.  I. 

The  United  States,  by  their  alliance  with  France,  eii sting  in  1780,  were  not 
considered  as  parties  in  the  capitulation  made  by  the  Marquis  de  Bronill6  with 
the  inhabitants  of  Dominica.    Miller  v.  The  Resolution,  Bee's  Adm.,  p.  404. 

Where  individual  rights  vest  under  a  Treaty,  the  meaning  of  the  "Treaty,  in  re- 
spect to  them,  is  to  be  construed  hy  the  same  rules  as  private  contracts.  Ander- 
son V.  Lewis,  !  Freeman's  Chancery,  p.  173. 

When  a  Treaty  makes  no  special  provision  for  deciding  questions  of  individual 

(o)  See  next  page. 
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as  such  mediately  and  derivatively,  required  a  aeparato  coDsideration ;  and 
it  was  said  that  these  suhjccts  of  International  Law  were  the  following 
individuals,  who  are  said  to  represent  a  State : — 

1.  Sovereigns. 

2.  Ambassadors. 

And  another  class  of  public  officers,  not  elothed,  aoeurately  speaking,  with 
a  represent  t         h        t      b  t  wh  py     2         d  pi  m  t     p  — 

namely, 

S    C        1 

We  have      w  t  d     th    I  t        t    n  I  St  tu     f  '^  g      w  th 

respect  to  th  m    1  1  th      f  m  1 

™,j,-.      CI   T!     S  g  (6)     p        t        h     p       nth       11    t 

L  ^^°^  pow      f  fh    St  t       H     1  u  h     p        t  t  th 

subject — by  uat  m  wh  h  t  y  th  1  t  pp  h  th  b  d  f 
positive  law—  ft  t        t        1     f,ht       Th  g    t  f  h 

title  and  cl    m        th    t?  ^  1       f  th        t      ,    f  wh    h  I         th    c? 

facto  governor,  and  the  principles  of  Internalional  Law  applicable  thereto, 
have  been  already  considered,  (c) 

CII.  The  Sovereignty  of  the  State  may  be  vested  in  a  single  individual, 
as  in  a  monarch,  a  stadtholder,  or  a  president ;  or  in  more  than  one,  as 
iu  the  Consuls  of  ancient  Rome,  or  of  republican  France  at  the  beginning 
of  this  century  ;  or  in  various  persons  esercising  the  powers  of  regency 
pending  the  minority  of  the  Sovereign.f'T) 

The  Roman  Law  expresses  the  rule  of  International  Law  upon  this 
subject — "Magistratus  munici pales,  cum  nnum  magistratum  adminia- 
trent,  etiam  unius  hominh  vicem  sastiaeit."(e) 

cm.  Before  we  eater  upon  the  disoussion  of  the  personal  preroga- 
tives incident  to  the  Sovereign  in  a  foreign  country,  it  must  be  remem- 

identity,  thej  mnst  be  decided  by  tlie  judicial  tribunals  of  the  country.  Stockton 
T.  WiJliams,  Walker's  Ohancety,  p.  120. 

Savigny  has  a  chapter  on  the  Foreign  Oodes  wbioh  contains  apecific  enaotnienta 
as  to  tha  Interpretation  of  Laws.  R.  B.  i.  s.  61.  Auaprilelio  der  noueren  Gesetz- 
biioher  Tiber  die  Auslegung. 

(a)  Vide  ante,  vol.  i.  p.  10. 

(S)  Vattel,  1.  iv.  c.  7,  s.  lOB;  1.  ii.  e.  3,  c.  4. 

Grotius  places  the  ezterritoriality  of  Ambassadors  npon  this  ground  :^"  Ut  qui 
sicat  jictlone  qu^dam  habentur  pro  personis  mitleniium,  its.  etiam  fictioae  simili 
constituerentur  quasi  extTa-leri'itorium."    L.  ii.  c  xviii.  4,  5, 

Pnffendorf,  De  Jnre  Nat.  et  Gent.  I.  viii.  o.  i,  21. 

Bynkershoek,  De  Foro  Legatorum,  e.  3.  "  Prlncepe  in  alterios  Imperio  qao  jure 
oenseatur,  quod  ad  forum  compefene."  C.  4.  "  Principia  bona  in  alteriua  Imperio, 
an  per  arrestnm  fotum  tribuant."  These  two  chapters  contain  the  best  diaserta- 
tion  on  thia  aubjecl. 

Zonoli,  Da  Jure  Feciali  inter  Geotes,  p.  ii.  s.  2,  q.  6.  "  Ufium  Princepa  in  alium 
Prinoipeni  in  suo  tecritorio  imperium  habet?" 

Gunther,  ii.  i13,  prieiertim,  SS.  4,  6,  6.  Martens,!.  T.  BS.  184.-1^5.  Kliiber,  ss. 
48-50.     Hefftera,  ss.  48,  58.     Prelix,  a.  209. 

The  subject  of  exterritoriality  m  again  discussed  under  the  subsequent  title  of 


(c)  Vide  ante,  cb.  iv. 

(a)  "Eiuem  wirMichen  Mitregenten  Oder  soaveranen  Keichaverweser  gebuhren 

it  Ausnahme  der  Titel  gleiche  Eechte  wie  dem  eigentlichen  Sonveran  BelliBt." 
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bered  tUat  the  honour  and  indepDndence  of  nations  are  affected  by  the 
treatment  of  their  Sovereign.  (/) 

*The  Sovereign  is  entitled  to  International  rights  belonging  to 
his  public  eharacter,  both  while  resident  at  home,  and  while  com- 
MLorant  abroad. 

At  home  he  has  a  richt — 

1    T    b      dl         1  ly    th        t  t  d        to  liia  proper  and  accus- 

t       d  f  tl 

T    b   t     t  I        11     mm         t  I  sa  established  usage,  or 

thpt        tpll  fTtyh       md       distinction,  in  all  respects 

ft  fpftqlywthth        1  f  other  States. 

^b      (1    h    S  g  t  tl  1  t    b    t      t  d  by  all  public  function- 

f       th     St  t  II  p  bl        m  t  ons,  with  respect. 

If  h    b    p  Uy  th        1 1    t    f      I  b  1        his  character,  or  be  de- 

f       d   h  t  tl  1  t    th       m       d  th    municipal  Courts  of  Jus- 

t  th  t  y    f  th    1  V  11  y      5  J    t  of  that  country      If  he 

w        ht         fmh]  thf,        d    f  h  s  be  n^  a  lore  gner 

p  y  te  h       1  g         1  h    w     Id  h        j   st  gro  nd  of  comi  la  at 

1  d    d      t   f    t       w  tn  J  d      Uy  affoi  led  to  h  d 

B  t  h    h  J     t  g         If         pi      t    f  the  aenten  e   aft  r  a  fa  r 

t     1        i     ted  d        t    th       d       y  1  w    f  the  country  be  adverse 

t    hm 

Ih 


ly      b 

tl 

dividual  oha     t       f  th 

th  y                   lly       h 

the  coUccti  e   h       I 

I          t  d  by  tl     S 

S 

f  P             I           J'i 

t 

f      libelling  th    Emp 

p    te   h       b         I 

Jj 

d  red  as  fall  ng  und     th 

m     t(,) 

CIV.  The  Sovereign  who  travels  through,  or  sojourns  *tGUipo-  p^,,„-. 
rarily  for  whatever  causef^)  in  a  foreign  state,  is  entitled  to  an  '-  ^ 
immunity  from  the  civil  jurisdiction  therein.  Even  the  private  indi- 
vidual under  these  circumstances,  much  move  the  Sovereign,  does  not 
become  "  civis,"  or  even  "  incolo,"  but  remains  "  advena."(tj 

It  is  not  worth  while  to  enter  into  the  discussion  whether  this  immu- 
nity be  the  result  of  natural  law  or  of  established  custom. 

It  is  only  in  niore  modern  times  that  this  exterritoriality  has  become, 
as  it  may  now  be  considered,  a  settled  rule  of  International  Law. 

A  certain  amount  of  juris  diction  (^)  over  the  persons  composing  the 

(/)  "  Die  Uaabliilngikeit  des  Staates  komrot  auoh  der  Pei'Boa  seiner  Reprasen- 
tanten  zu:  dem  Eegenten,"     Kluber,  s.  48. 

2oucli,  p.  i.  s.  Y.  1,  speaking  of  "  Delicta  inter  eos  quibuaonm  Pas  eet,"  says, 
"  In  hia  dellctia  primum  est  enm  statns  lieditnr  Tel'pcrsonis  injuria  oEfertur;"  e.  g., 
when  the  Athaniana  defiled  the  statnea  of  Philip. 

(g)  Tideante,  vol.  i.  415-17. 

(kj  Bynlt.  c.  3,  snggestB  four: — 

1.  Ut  res  suas  ipse  agat. 

2.  Dt  litem  obottam  ipse  transactioae  componat. 

3.  Ut  diseat  el  rationibns  alieni  imperii  quod  ad  snum  transferal. 

4.  Soliua  animi  et  oblectatiouis  gratia. 
(i)  Mary  Queen  of  Scots,  Hefftera,  106,  n.  4. 

(it)  "  Man  gestattet  ihm  daselbsi  der  ciml  gerichtbarkeit  fiber  aeine  Gefolge." 
Sliiber,  a.  50. 
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suite  of  sovereigna  seems  to  be  a  corollary  from  this  proposition.    This 
jarisdictioir  is  limited  in  most  countries  to  mattera  of  a  civil  character. 

Martens,  following  De  Eeal,  qualifies  the  generality  of  the  proposition 
by  these  conditions  : — 

1.  That  the  Sovereign  has  not  enter  1th    f      ^o  State  clandestinely. 

2.  That  he  he  an  actually  reigning  S  v  g  ecogniaed  as  such 
by  the  foreign  State. 

3.  That  he  have  not  submitted  him  1ft  h  ja  d  et ion,  by  entering 
r*12n  iuto  the  military  service  of  the  State  o  by  so  ne  *equivalent  act 
l-  -I  of  implied  submission  to  its  authority  These  two  last  excop 
tions  ippear  to  he  well  founded,  in  then  absence  the  rule  "par  m  parum 
non  habet  pntestatem'V?)  prevails,  and  ono  biveieiga  lemaina  exempt 
from  the  civil  jurisdiction  of  another 

OV  With  respect  to  criminal  jurisdiction,  the  foreign  Sovereign,  as 
a  gencial  proposition,  is  exempt  from  it  Bsfreme  cases  maybe  pnt 
which  would  make  the  rule  inapplicable  It  jndeed,  he  shonl  1  abu-se 
the  hospitality  of  the  kmgdom|(m)  he  may  bo  ordeieJ,  like  a  di.linquent 
ambassador,  to  depart  from  it  without  delay 

If  he  should  contiive  or  perpetrate  any  offence  against  the  welfire  of 
the  countiy  m  which  he  is  a  guest.  International  Law  would  warrant 
the  authoiitiea  of  that  eountty  in  preventing  the  commission  of  the 
oflenee,  by  placing  him  undei  necessary  restiamt,  and  m  subsequently 
demanding  saliofaclion  for  the  injury,  at  the  hands  of  the  crantiy  of 
this  delinquent  representative 

We  may  go  a  step  further  and  say  that  his  acts  of  vioLnce  may  be 
met  by  violence,  and  that  if  he  ]  orish  in  consequence  of  the  resistance 
oppcaed  to  his  unlawful  conduct,  no  maxim  of  International  Jurispru- 
dence is  violated 

CVI  Bat  may  the  delmquunt  fiovercign,  under  any  cncurastanccB, 
indered  amenable  to  the  criminal  jniisdiction  of  *a  Foieign 
I  Countiy  F  It  is  difficult  in  a  treatise  on  law  to  answer  a  qucs 
tion,  which  IS  founded  upon  the  snpposition,  that  the  rcpii-sentatives  of 
the  majesty  of  the  law  are  the  criminals  to  be  tried  by  the  law 

'  Fac  pnneipem  homicidia  et  rapinas  peipetrare  iirueie  la  (juoavis  homines 
non  tuoi  taiitum     &c     Ejnk  o  3 

En  vertn  de  oette  aiterritonalil4  on  accoide  anssi  k  des  monarqne  i,ti  ingers 
la  juEisdiction  [civile  an  moins]*  sur  les  gena  de  leur  Buiw;  mais  on  ne  peut  laar 
attribaer  le  droit  d'eieroer  pendant  lenr  s6jour  tons  !es  differens  droits  de  souye- 
rainetfi  qniprodniraieiiUeura  effete  snr  I'^tat  on  lis  ae  tronvent."  Martens,!.  B,  s.  172. 

{£)  Masim  cited  by  the  defenders  of  Mary  Queen  of  ScDte. — Camden's  Elizabeth, 
(ed.  1683,)  b.  3,  A.D.  1536,  p.  370.     See,  too,  Zonch,  De  Jud.  inter  Gentes,  p.  3, 

(m)  "  Qnare  nt  eitremnm  eat  in  legato  ut  jnbeatut  Imperio  eicedere,  sic  et  in 
PiTnoipe  statuerem,  si  gna  hoapitii  violet.  Sed  nee  sine  cautionibns  ea  res  tranai- 
genda  est.  Quid  si  etiiin  more  latronis  in  vltam,  in  bona,  in  pudicitiam  cojusque 
iriaiat,  neo  aecus  atque  bostis  capta  grassetnr  in  urbe.     Poterit  ntiqne  detineri, 

forte  et  oeoludi,  quamvia  per  turbam  malim,  quani  oonstituto  jadicio 

Si  Priaceps  in  alieno  Imperio  mana  rem  agat,  vel  per  se,  vel  per  comites,  qnin 
raanu  repelli  poasit,  non  puto  dubitandum.  SI  vero  quid  tnaobinetnr  adTersus 
Principem  hospitem,  ejUBve  Imperium,  si  aliud  communa  deJictnm  perpetret,  satis, 
pnto,  fiet  ratiout  et  Juri  Gentium,  si  quod  hie  Jus  Gentium  est,  si  jubeator  finibna 
Imperii  excedere,  nee  amplius  turbare  rempublicaco  noatram." — Bjok.  c.  3. 
*  The  bracketed  words  are  inserted  by  the  editor,  Pinheiro  Ferreira. 
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If,  liowover,  the  question  must  receive  a  categorical  answer,  tie  answer 
miist  be  in  the  negative. (») 

The  historical  precedents  which  might  appear  to  countenaace  a  con- 
trary opinion  are  valueless.  "Nihil  igitur  in  hoe  argumento  profioies 
rebus  similiter  a  gentibus  judicatis,"  is  the  just  observation  of  Eynkeir- 
shoek.(o) 

CTII.  It  is  obvious  moreover,{^)  that  this  class  of  cases  is  happily 
so  rare,  and  the  instances  cited  are  so  eseeptional  in  their  nature,  both 
from  their  own  cirenmstances  and  from  the  periods  of  history  in  whicil 
they  happened,  that  International  Law  eanoot  rely  upon  them  as  espo- 
neiits  of  usage  in  this  arduous  matter,  but  must  guide  the  inquirer  by 
the  reason  of  the  thing  applied  to  the  exigency  of  each  particular  ocour- 

International  Law,  like  the  Civil  Law,  must  pass  by,  without  attempt- 
ing to  bring  under  exact  rules,  anomalies  which  a  sudden  emergency 
may  create,  or  to  provide  remedies  beforehand  for  all  imaginable  contin- 
gen.i=..(5) 

The  excellent  sense  of  Bynkershoek  appears  in  those,  among  other 
concluding  remarks  npon  this  subject,  "Non  adeo  frequentes  sunt  ipso- 
rum,  qui  imperant,  Frincipum  in  alienis  Imperiis  peregrin ationes,  minus 
frequentia  crimina  Tel  debita,  qu%  huio  disputatiODl  oaosam  probers 
possiDt,  et,  quicguid  ni,ob  persome  mnctitaietn,  eo  sewper  fempe-  r^Tgcj-n 
ramento  "uHmi  i,  ne  ob  witiima  qumque  aiag  lum  exemplum  s(rt  L  -• 
tuamus    (j ) 

CVIII  The  privileee  of  exteiri tonality  is  extended  to  the  moveable 
cff'=ct'i  which  foreign  S  veieigns  carry  w  th  them 

The  mmon  usa^e  of  Europe  exempts  such  effleta  from  the  piyment 
f    utn  duties  in  1  the  visit  dtion  of  custom  hoa&e  ofiioers      The  im 

un  ty  a  f  irther  estenled  by  generJ  Comity  to  goois  de'^tined  for  a 
r  n  S  ereign  or  his  family  m  their  transit  through  foreign  coua 
t  s  th  u  h  this  privilege  has  somet  mes  as  in  the  treaty  of  Peace 
b  tw  n  B  sail  and  Saiiony  in  1715,[sl  been  the  subject  of  an  espiess 
stipulation. 

As  to  other  private  pioperty  of  a  foreign  Sovereign,  both  moveable 
and  immoveable,  it  is,  according  to  very  high  authorities  on  International 
Law,  liable  to  arrest,  adjudication,  and  sequestration  by  the  raTroioipal 
tribunals,  and  to  the  tases  and  imposts  of  the  local  govern  men  t.(i) 

(»)  Bpikerslioelt,  referring  himself  for  a  solution  of  the  difficulties  growing  out 
of  this  subject  to  "ratio"  and  "  usus"  (as  tlie  legitimatB  interpreters  of  Interna- 
tional Law,)  arrives  at  this  conclusion ; — "  Quin  fere  eo  devenieoduia  est  ut  negan- 
dum  videatur,  banc  rem  Jure  Gentium  definitam  esse,  vel  definiri  posse."  C.  3. 
HeffCers,  B.  i.  s.  I[)2. 

(o)  Bjnkersboelc,  e.  3.  {p)  See  next  chapter,  on  Embassies. 

\q)  "  Juracouetituioportet,  nt  dixit  Theophrasttis,  in  hisquse  br\  -rt  tiXeluTov  s,ac\- 
dunt,  nOQ  qu£e  Is  nfJoXdyov." — Dig. :.  3,  3. 

"  Tfl  yap  iliraj  J  iij  ut  ajt  Tlicophrastiis,  Trapn^a/roimi'  6i  vaiaBhitt." — lb.  6. 

(r)  Byatershoet,  c.  3.  (s)  Tide  Art.  10. 

(()  Bynliershoek,  who  insiBts  strongly  npon  the  liability  of  the  Sovereign's  pti- 
Tate  property  to  arrest,  in  the  same  manner  as  the  property  of  any  private  person, 
would  allow  this  exception.  "  Cavendum  autem  est,  ne  res  ad  injuriam  verga^ 
nee  quod  inter  privatos  summum  jus  est,  ex  iniquis  forte  Pragmaticorum  Decretis, 
id  summa  injuria  ad  Frineipes  porrigamus.    Ajnut  illi,  vel  rem  minimom  arresto 
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"TJ&Ti  gentium  mvaluit,"  ^ays  Bynkar'fhoek,  "ut  bom,  qu-si  Princips 
in  alterius  diti  no  Bibi  ccmparayit,  swe  h^ieJitatia,  vel  yuo  alio  titulo 
acquisiTit,  pennde  habeaatur,  ia  bona  puyatorum,  nee  minus,  quam  hieo, 
subjiojantui  oneiibua  et  tnbutis "  And,  speaking  of  a  difference  of 
opimoa  on  tbe  point,  be  adds  bis  approbUion  of  Hilhger's  Oommenfjry 
on  Donellus(! )  is  foUowa  "Sabditum  vocat  (pnneipem)  latLone  fori,  et 
expcutionis,  (juam  judex  forte  decroTit  in  iLm  sibi  subjectim,  &i\e  mobi 
|-^,o.-|  leni,  Bive  inmobileni,  sive  peounnm,  ex  *qu&ounr|ue  tandem 
L    "  J  o^usa  debeitui ,  utique,  ai  me  sequarii,  sic  ea  interpietor  "(a-J 

CIX  Bjnkersboek,  and  Marten3|(j)  who  adopts  hi^  view,  draw  no 
distinetion  between  the  moveable  and  immoveable  private  pr^peity  of 
tbe  loreign  Soveieign,  and,  as  far  as  tbe  reason  of  the  thing  -jnd  the 
sentencLS  of  the  Dutuh  tnbunils  are  eonoeined,  then  opinion  seems  well 
foundul 

It  must  be  admitted,  however,  thit  the  Comity  at  least  of  various 
nations  h  is  adopted  this  distini-tion,  da  1,  mori-over,  that  it  would  be 
pKeed,  with  the  smttion  of  omintnt  jurist';,  among  thi,  iules  cf  jo^ifive 
law 

Not  nniny  years  bobre  Bynkershook  wnto  bis  treatisp,  "De  Foio 
Legatoium,  the  King  ot  Pius-iia  was  cited  into  a  Dutth  Cjiirfc  as  a 
defi,ndaot  m  the  matter  of  the  "uocession  to  tbe  Piinoipality  of  Orange 

He  appeared  and  contested  the  suit,(2)  and  appealed  (\  d  171B)  to 
tbe  Supreme  Court  of  the  Senate,  before  which  he  seems  ne  ibei  to  have 
prosecuted  noi  abinloncd  his  appeal,  and  yet  eventuilly  to  have  been 
successful  in  causing  the  sentence  of  the  Court  below  to  be  reversed  (a 
D  1719  )  Probably,  in  tins  case  the  propiity  was  of  both  a  movf-able 
and  imraoveaUe  dcscuption 

r«-|  ■>  -\  *'^^f  practice  of  tbe  Eogliab  Court':,  both  of  E  ;uity  and 
'-"'-'  Cimmon  Law,  has  been  in  favour  of  the  piivileged  exempt  )ti  of 
feovereigns  in  all  matters  of  private  contract 

In  1844  the  Duke  of  Biunswick  fih  1  a  bill   aj  mit  the  K  ng  if 

aetentam,  saffioere  ad  subjeetionem  fori.  Largiamur  inter  priyatoa,  sic  enlm  obti- 
nuit,  sed  an  ita  Principis  equas,  per  alterias  ditionem  traaBieas,  poterit  inclndi,  ut 
cauaam  prJBbeat  foro  ?  Si  me  auctorem  aequaris,  non  poterit,  aec  qnicquam  magis 
erit  contra  prEeeumptam,  ei  nou  testatam  mentem  Gentinm." — C.  It. 

(a)  Hilliger  ad  DoneU.  1.  svii.  o.  IJ,  lit.  A.  {x)  Bynkarslioek,  c  4, 

(y)  Martens,  1.  v.  s.  173,  quite  to  tlis  same  efFect. 

Bynkerslioei:  overtlirowB  Ruber's  opinion  to  tbe  coiitrarj". — De  Jure  Civ.  1.  3,  s. 
2,  e.  2,  n.  21,  ad  iit.  De  in  Jns  Vocandi. 

The  cosea  cited  by  Hubar  and  others,  Bynltershoeif  refers  to  the  comity  and 
bnmanity  of  princes  eierciaed  on  particular  occasions. 

Eliiber,  a.  40,  confines  the  liability  to  immoveable  property. 

Heffters  seems  to  be  of  the  same  opinion ;  and  Huber  has  been  already  men- 
tioned. 

(s)  He  was  much  offended.  Bjnkershoek  says  (c.  4,)  "  Olauaulsi  edicti,  per  mm- 
panara,  ut  fit,  populo  signiScata,"  and  which,  he  gravely  says,  migbt  as  well  be 
omitted  whea  the  prince  has  an  ambassador  who  will  receire  service  of  the 
citation. 

"  Citation  au  son  du  tambour,"  Martens  says,  I.  v.  s.  173,  u.  (a) ;  but  no  doubt 
Bjuterahoek'a  version  is  correct. 

GrotiuB,  1.  ii.  o.  iviii.  10. — "  Keo  metuendura  eat  quod  quidom  putant,  ne  si  id 
joris  sit  nemo  iaveniatur  qui  cum  legato  coiitrahece  Telit,  Nam  et  regibva  qui  cogi 
neguemri  non  demnt  credilare$." 
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Hanover,  and  the  Master  of  the  Eolk  held(a)  that  his  Majesty  was 
exempt  from  the  Jurisdiction  of  the  Courts  in  this  country  for  any  acts 
done  hy  him  as  King  of  Hanover,  or  iu  hia  character  of  sovereign  prince  ; 
bat  that,  being  a  aiibjeet  of  Her  Majesty  Queen  Victoria,  he  was  liable 
to  be  sued  in  the  Courts  of  this  country  in  respect  of  any  acts  and 
transactions  done  hy  him,  or  in  which  he  might  have  been  engaged  as 
such  subject;  and  that  id  respect  of  any  act  done  by  him  out  of  this 
realm,  or  any  act,  as  to  which  it  might  be  doubtful,  whether  it  ought 
to  be  attributed  to  the  character  of  sorcreign  prirce,  or  to  tho 
character  of  subject,  the  same  ought  to  be  presumed  to  be  attributable 
rather  to  the  character  of  sovereign  princo  than  to  the  character  of 
subject.  And  it  was  also  held  by  the  Rolls  Court,  that  iu  a  suit  against 
a  sovereign  prince,  who  is  also  a  subject,  the  bill  ought,  upon  the  faco 
of  it,  to  show  that  the  subject-matter  of  it  constitutes  a  case  in  which  a 
sovereign  prince  is  liable  to  be  sued  as  a  subject. 

And  in  a  reoent  case  in  the  English  Court  of  Queen's  Bench, (6)  it 
has  been  held  that  no  Bnglish  Court  has  jurisdiction  to  entertain  an 
action  against  a  foreign  Sovereign  for  anything  done,  or  omitted  to  be 
done  by  him  in  his  public  capacity  as  representative  of  the  nation  of 
which  he  U  tho  held  ■  and  therefore,  in  an  action  entered  in  the  Lord 
My        Ct  tthQnf  Portugal  "  as  reigning  Sovereign 

1  pmhdfthnt  f  Portugal,"  to  recover  a  debt  alleged 
t     1       !      f    m  th     P    t  Covernment,  and  in  which  a  foreign 

th        thd       ud  dgttho  *custoni  of  the  City  of  ri^jog-i 

Id        the      tmd      blta  rule  for  a  prohibition  to  L         J 

(         I  d    g       th       t  d  in  tho  attachment.     And  the  same 

p        jl    w        ipl    dwh  was  entered  in  the  Lord  Mayor's 

C      t    g       t  th    Q  f  Sp        not  expressly  as  roigning  Sovereign 

d  h     1    f  tb    Sp       h       f        b  t  whei-e  it  appeared  by  affidavit  that 

th    pi      t  fl         1  ft        arose  upon  a  Spanish  G-oveniment 

1      d    p    p    t         t     h        b  sued  under  a  decree  of  the  Cortes 

t       d  by  th     E  g     t    f  Sp      ,  in  tho  name  of  the  Queen,  then  a 

I  1828  th  r  h  C  t  the  Tribunal  Fi-emiere  Instance  {Ire 
CI  6  )  ph  Id  th  p  pi  wh  ch  have  been  stated,  in  two  instanoea ; 
,  tub      ght  by      F        h  firm  against  the  Spanish  Govern- 

ment j^c)  another,  in  which  an  action  was  brought  by  a  French  company 
against  tbe  Republic  of  naiti.(c?)  In  both  cases  judgment  was  given 
upon  the  same  principle  of  International  Law,  namely,  the  independence 
of  Foreign  Sovereigns. 

In  the  first  ease,  the  President  Moreau  delivered  the  following  judg- 


(a)  Dnko  of  Brunswick  v.  King  of  Hanovsr,  Law  Journal,  vol.  xxii.  p.  107. 

(i)  De  Haber  v.  Queen  of  Portugal,  ib.  vol.  sx.  p.  488.  Wadsworth  v.  Queen 
of  Spain,  ib.     May  2B,  1861. 

(e)  Affaire  de  la  maison  Balguerk,  de  Bordeaux,  contre  U  Goummemenl  upagnol 
(voir  la  Gaaette  des  Tribunanx  des  19  et  26  Avril.) 

(d)  Afaire  de  MM.  Ternaux,  Oandolpke,  et  Gompaguie,  conirs  la  llcpublique  ifffaili 
(voir  la  Gaaette  des  Tribunaus  du  26  Avril.) 
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"  Atteadu  quo  lo  droit  de  juvidietioQ  est  une  ^maaatioQ  de  la  souver- 

"  Attendu  que  I'art.  14  du  Code  cii7il  lie  peut  etre  appliqu6  a  uii  souse- 
rain  etrajiger,  d'abord  paree  qu'il  ne  dispose  que  pour  lea  obligations 
coQtractees  eavera  un  Fran^aia  par  un  indlvidu  (Stranger,  et  encore  paree 
qu'on  ne  pourrait  I'etendre  aux  aourevains  etrangera  sans  porter  atteinte 
au  dtoit  qu  %  tout  gouvernement  independant  d'etre  seul  jugo  de  sea 

"Attendu,  eo  fiit,  que  1' opposition  formfie  par  la  maison  Balguorie 
entie  los  mams  d'Aguado,  a  pour  cause  I'ex&ution  d'un  traite  paase 
r*l''7n  ^^'''^  ^  ^  catholiquQ  et  cette  *maisou  pour  I'affr&temetit  d'un 
•-  "J  cortam  nombre  de  navifos  destinfe  at  transporter  les  troupes  du 
gouvernement  espagnol. 

"  Qu'un  pareil  traite  cat  6videmioeDt  un  acte  d' administration  publique 
et  no  peut,  sous  aucun  rapport,  Stra  considei-^  eommo  ua  contrat  prive. 

"Attendu,  d'un  autre  c3t6j  que  les  deniera  sur  lesquels  I'opposition  a 
6t6  forni^e,  eont  dee  demeis  publics  desticfe  an  paiement  de  I'emprunt 
royal  espagnol,  at  qui  ne  pourrj.ient  etre  saiais  sane  entraver  la  marche 
de  ce  gouvernoiBent. 

"  Qu'admettro  une  peisonne  privee  fi  saisir  en  France  lea  fonds  d'un 
gouvernement  Stranger,  aerait  violer  lea  pnneipes  saores  du  droit  des 
nations,  et  s'espoaer  ainst  h  des  reprf^aailles  funestes. 

"Attendu,  eaiia,  quo  lea  jugeraeas  des  Tribunaus  frangaia  ^tant  aans 
autoritS  hora  du  royaume,  le  gouvernement  espagnol  ne  pourrait  pas  etre 
iora6  de  s'y  aoumettre,  et  par  cons&juent  de  reconnaitre  la  validitc  du 
paiement  qui  aerait  fait  par  Aguado. 

"D'ou  il  suit  quo  le  Tribunal  eat  iucompetent. 

"Fait  main  levee  de  I'opposition,  eto."(e) 

On  tho  16th  April,  1847,  one  of  tlie  Frenek  Courts,  tlie  l^-ihunal 
Civil  de  la  Seine,  pronounced  a  very  important  judgment  on  the  aame 
subject. 

A  M.  Solon  brought  an  action  against  Mahomet-Ali,  Viceroy  of 
Egypt,  for  100,000  francs,  alleged  to  be  due  to  him  for  his  aervicea  in 
founding  and  superinteiiding  a  school  at  Cairo.  Maheoiet-Ali  was  very 
ably  defended  by  M.  Odiion  Barrot,  principally  upon  the  ground  that  a 
Foreign  G-overnment  could  not,  according  to  the  principles  of  Interna- 
tional Law,  be  etied  in  an  action  of  this  description.  I'he  Tribunal 
I  *decided  in  eonforosity  with  this  principle,  and  delivered  the 
^  following  judgment  :(^i 

"Attendu  que  selon  les  prinoipes  du  droit  des  gens,  les  Tribunaus 
frangais  n'ont  pas  juridiction  aor  lea  gouvernemons  Strangers,  h,  moins 
qu'il  no  s'agisae  d'une  action  S,  I'occasion  d'un  immeuble  posaSde  par  eux 
en  France  comme  pariieulier,  ce  qui  emporte  attribution  territorials  et 
execution. 

(i!)  M.  le  President  Jarry  a  pt 
meut  gemblable  et  motive  ausi 
des  Tribunaus  (3  Mai,  182S.) 

(ff)  Gazette  des  Tribunaui  da  11  Avril, 
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"  Attendu  qu'ec  mati^re  de  deelmatoire  le  jage  doit  ayant  tout  con- 
sulter  Ifis  termea  de  la  demande. 

"  Attendu  que  I'aetioa  cie  Solon  est  uno  notion  pevsonnelle  qa'il  motive 
sur  un  pri?leudu  engagement,  dont  la  rupture  lui  aurait  cause  uq  prejudice. 

"  Attendu  qae  toutaa  lea  expressions  dc  la  demande  lui  donaent  le 
caract^re  personnel  et  rev^lent  qu'elle  est  dirigee  centre  le  gouvernement 
^gjptlen,  et  non  centre  nn  particulier. 

"  Attendu  que  pour  appr&iex  cette  demande,  il  ne  fandrait  pas 
examiner  un  acte  particulier  ayant  pour  cause  un  interet  prlve,  maia  un 
acta  adminietratif  ct  goufernementaf,  iclervena  entre  un  gouyernement 
et  un  fonotiounaJre,  aut^ucl  11  a  €16  couferG  UD  emploi  et  una  miasion 
dout  le  demandeur  a  dfl  peser  lea  consequences;  qu'il  aerait  en  outre 
B^ceasaire  de  rechorchor  lea  causes  do  la  rupture  qui  motive  I'aotion  j  que 
de  pareilles  appreciations  ne  sauraient  appartenir  h  la  juridiotion  francjaise. 

"  Attendu  que  la  deuaande  ne  t«nd  pas  sQulement  h  faire  valider  des 
siisie 3 -arrets  pratiquees  sur  dea  marcbaudisea  appartenant  soit  au 
(.nuTcinement  egypUen,  soit  \  Meucmet  All  peraonnellement,  mais 
d  dboid  et  avant  tout,  prejudiciellementj  h,  obtenir  eonlie  CG  gOUTerilB« 
went  la  1  ma.<s  de  100,000  frauta  ije  dommi^es  inteiets 

'  Revolt  8  A  Moiiemot  Ah  opposant  iu  jHgement  rendu  par  dgfaut, 
le  •2'^  aoflt  1S46,  ot  f  naant  droit,  declare  leUit  jugement  non  avena. 

*"Se  declare  tucompetent  siir  la  demande  mttoduite  pir  M.  pinnii 
&nbn,  et  le  condamce  aux  depena  "  '■        -' 

CX  If  a  dispute  ■iiise  between  two  Ssvereigns  ia  to  the  ownership  of 
prmte  property,  it  ii  8aid(ft)  that  the  dHpute  cinnot  !w  decided  in  the 
municipal  tribunal  of  the  State  over  which  eithLr  Sovereign  presides  j 
and  that  airpsta  or  exceutiona  made  by  the  decrees  of  such  Courts  would 
hi",  in  fact,  Eepiisals,  aad  not  ciyil  pro(,i,ediag8  This  obseryation  can 
haidly,  however,  apply  to  a  case  where  the  pioperty  la  Incally  situated 
in  the  junadiotion  of  either  State  lu  that  case,  however,  much  must 
Hei  end  upon  the  mode  m  which  the  Ju  Iges  who  try  the  question  are 
ippomted  ,  their  entire  independence  as  m  Enghnd,  of  the  Grown  would 
be  a  very  material  ciicumst^nce  Much  als)  might  depend  upon  the 
HI  de  of  condui.ting  the  tiiil,  wiib  rtspoot  to  th^rg  bviDg  il  Ml  UpDOrtU- 
cifv  o?  atstlog  ttu  oaaa,  uf  ohousing  tbe  advoDatB,  with  respeot  to  ihe 
Utitale  slbwed  to  him  m  the  use  of  eTtry  aigument  considered  by 
him  neoeaaary  for  his  client,  the  adherence  to  th  ul  f  d  n 
whiLh  are  common  to  all  civilize  1  nations,  the  perm  t    p    du      all 

witQeaaes  deemed  necesaaiy  by  him  ,  if  due  legaid  w       j    d  t      U  h 
requiiemeuts  of  justice,  it  would  be  difficult  to  deny  th     j        1    t   n    f 
the  State  over  priperty  situated  within  its  tuafine       1th     ^h    t  m    ht 
ipj-ertam  to  a  foreign  Sovciugn 

The  decision  of  the  tribunal  of  t  third  ciuatiy  up       th    p    p    ty  n 
dispute  between  two  Sovereigns,  if  the  jurisdiction    t  tl     t   b  n  1  w 
pio[  evly  founded  t  forum  ret  'ntse,  hfiedilalis  artest  )      hilt    b    bnl 
ing  npjQ  both  1  ligj,cts 

L\l    JSilRQ&miy  of  uourse   mvoU  the  aibiti       n    f      th    1 

(h)  Martens,  1.  y.  a.  113. 
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try,  or  may  voluntarily  submit  their  claims  to  the  decisions  of  its  tribu- 
nals. Spain  and  Portugal,  as  we  know  from  the  Advocationes  Hispanicfe 
of  Alberious  Grentilis,(ij  sabmitted  to  the  decisions  of  International  Lsiw 
pronounced  upon  the        p  u        u    h    Adm        y  C  E     land. 

r*Tim       *  Whether  ndh  w         h  n  m      b     mpbyed 

1-        -I  in  Yindicating    h    p  b  h       S  conaidc- 

ration  of  Public  and  0  n  b        h  I  al  Law ; 

hut  it  is  quite  in  ao      d  n  h    h     p        p  b         w   hat  the 

national  armies  shou     b     mpydf      ahnb       () 

CXII    The  same  remark  la  applicable  to  the  case  of  mjuues  affecting 

til    f  m  ly    f  th    S  gn      "Le  droit  de  gens,"  Martens  obBerves,(7) 

t  p  11  rsqa  uverain  embraaae  la  juste  cause  des  membres 

d        fnll      Ind         suil  serait  en  droit  de  prot^ger  le  moindre  de 

J  t      11  d    p    t     1         oars  sollicit^  par  nn  prince  Stranger." 

Th  1  m    t     t      which,  in  the  course  of  centuries,  have  bound 

t  g   h      th  n        h  of  Europe,  have  in  former  times  given  to 

th  m  th     api       an       fa     mmon  family,  from  which  all  the  kings  of 

Eu    p    w       "1       nd  d      Tl  e  French  Kevolution,  and  the  events  svibae- 

1    nt  t     t  h        g      tly    ff  ced  this  appearanee.(nj)     The  various  ous- 

tmwhhf  Cd      f  Kega!  Comity,  the  notification?  of  accessions, 

b     h     B  (I    th      the  interchange  of  pieseuti)  and  Lougntulatory 

El  th  pt    n   f  foreign  powers,  the  compliments  p  lid  to  them 

on  th  1    nd  d  1     tu  e,  and  on  their  tnvel  thioagh  the  country, 

d    n  t       m  t    d         e  any  formal  oommentiry  in  this  woik 

-„--.  Oq      nt     s  y    Martens,  who  touches  lightly  upon  them, 

L  J  qn  t  a  d^p  nd  ci  des  eircjnt>tan(,es,  et  qu  il  n't^t  pis  tjues 
tion  de  droit  patfait"{«.) 

OXII.  The  personal  rights  incident  to  the  "^river^igo  tfise  bj  hii  civil 
as  well  as  his  natural  death. 

If  the  Sovereign  have  abdicated(o)  or  been  lawfully  deposed,  lud  his 
abdication  or  deposition  be  recognized  by  other  States,  there  is  no  doubt 
that  any  privileges  accorded  to  him  during  his  residence  in  foreign  coun- 
tries, depend  entirely  upon  the  course  which  the  authorities  in  those 
ooun tries  deem  it  expedient  to  adopt,-  His  legal  title  to  international 
rights  and  favours  has  ceased.     This  position  is  not  impugned  by  the  case 

(i)  Vide  ante,  vol.  i,  Introd.  jsri.  p.  195. 

(k)  Martens,  1.  v.  as.  173-4. 

(J)  lb.  s.  m.  He  refers,  in  a  note,  to  the  instances  of  Caroline  Matilda  in  Den- 
mark; Frederka  Sophia  in  Holland;  Marie  Antoinette  in  France. 

Flasaan,  Hist,  fle  la  Dipl,  Fraof.  i.  378;  ii.  286,  Peace  of  Rjawick,  art.  8,  may 
be  consulted  for  some,  among  manj  instances  of  the  private  quarrels  of  sovereigns 
sapported  by  tlieir  subjects. 

(m)  "Les  liens  de  parents  oa  d'alliance  de  famille  entre  lea  Gours  ne  donneat 
ancnn  rang  it  lenrs  emploj6a  diplomatiqiies.  II  en  est  de  mfiiae  des  alliances 
politiqueE."  XVII.  Efeglement  sur  le  Rang  entre  les  Agena  diplomatiques  (19 
MaTs,  1815,  art.  vi.),  Acta  dn.  Oongr^s  de  Vienna,  6ign6  le  9  Juin,  1815.  Mortens, 
Hec  de  Tr.  vol.  x.  p.  319. 

(«)  Martens,!,  v.  a.  171. 

"  Europiusclie  Volkersitle  aber  niclit  RecbtspSiclite,"  Kl fiber  justly  remarks, 
B.  49. 

(o)  Heffters,  B.  57. 

See  the  formal  instrument  of  abdication  of  the  Empire  of  BraKi!  by  Don  Pedro, 
De  Garden,  Traill  de  DipL  lii.  213-18. 
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usually  cited  of  Christina,  the  ex-Queen  of  Sweden. (ji)  She  lived  mmy 
years  after  her  abdication,  aod  was  not  only  allowed  royal  honours,  but 
while  resident  in  France  put  to  death  with  impunity  (1657)  her  ohamber- 
""     3  faetum  "  Bynkershoek  siys  "  Galli  tjuamvis 
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of  James  v.,  late  King  of  Scots ,  otheiwiae  called  M    y  Q 
Dowager  of  France :"  and  if  her  trial  and  osecution  w  y    mp 

hie  upon  the  ground  of  the  violation  of  her  rights  S 

would  be  difficult  to  pronounce  these  acta  a  violation  of  In 

Law.     Tiie  ati'ooious  guilt  of  her  murder  rests  up  n      h      g        d 
chiefly  no  doubt  upon  her  forcible  detention  in  Eng    nd       n 
(as  Mr.  Hallam  admits)  "  of  all  natural,  public,  and  mun     p      aw 

CXIir.  (a)  It  is  important,  however,  to  remark,  that  jf  a  foreign  sove- 
reign become  a  suitor  or  a  plaintiff  in  the  Courts  of  another  country,  he 
brings  with  him  no  privileges  which  can  vary  the  practice  or  displace  the 
law  applying  to  other  suitors  ia  those  OourtB;  and,  therefore,  both  the 
Court  of  Chancery  and  the  House  of  Lords  decided  that  the  King  of 
Spain,  though  suing  as  a  sovereign  prince,  and  in  his  political  capacity, 
in  an  English  Court  of  Equity,  was  under  an  obligation  to  answer  upon 
oatt  to  a  cross-bill  filed  against  him  by  the  defendants  to  his  suit;(s)  and 
the  same  doctrine  had  before  been  laid  down  with  reference  to  a  Eepub- 
lican  Government,  Id  the  ease  of  the  Columbian  Government  v.  Eoths- 
child,  in  which  the  plaintiffs  were  described  as  the  "  Columbian  Govern- 
ment," and  their  counsel  being  desired  to  show  who  they  were,  and  not 
being  able  to  do  so,  the  demurrer  to  the  bill  was  allowed,  on  the  prin- 
ciple that  the  plaintiff  must  describe  himself,  so  that  the  defendant  might 
come  against  him  by  a  bill  or  a  croas-bill.(()  And  in  the  ease  of  Koths- 
child  V,  Qneen  of  Portugal,  the  Court  of  Exchequer  *held  that  |-j,-.oo-i 
Her  Most  Faithful  Majesty,  being  a  voluntary  suitor  in  a  Court  of  L        -I 

(p)  Da  Martens,  Oanses  C^l.  ii.  (?)  De  Foro  Leg.  c.  3. 

(r)  Mr.  Hallam  aays,  "  I  should  be  rather  surprised  to  hear  any  one  assert  that 
tbe  Parliaiaent  of  Paris  was  incompetent  to  try  Christina  for  the  mui'der  of 
Monaideschi"  (Oonstit.  Hiat  chap,  iii.) ;  though  he  offers  a  stouter  defence  for 
Elizabeth  than  almost  any  other  historian. 

See  Strype's  Annals  of  the  Church,  vol.  iii.  part  1,  book  ii.  pp.  538 — 53Y,  as  to 
the  case  of  Maiy  Queen  of  Scots.  The  opinion  of  the  Common  Lawyers  as  to  the 
title.     The  CiviHana  as  to  the  Law  of  Natione. 

(«)  King  of  Spain  T.HuUett  and  Widder,  1  Clarte  &  Fin  nelly,  348,  (i.  o.  1333.) 
8.  0.  in  tlie  Court  below,  1  Dow.  &  Clarke,  160. 

(i)   1  Simon's  Rep.  94. 
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Englioli  Liw,  l)et.jme  subject,  as  to  all  matters  connected  witli  that  suit, 
to  thi.  jurisdictioa  of  this  Coni't  of  Equity  ;  and  was,  therefore,  compella- 
ble to  dn&wi.r  tj  a  bill  filed  against  her  by  persons  who  were  the  defend- 
ants in  in  autioa  which  she  had  brought  againsit  them,  but  the  plaintiffs 
in  the  bill  filed  againat  her  in  the  Court  of  Bxchequer.(u)  In  the  case  of 
the  Emperoi  of  Biaiil  v.  Robinson  and  Others,  the  Oourt  of  Queen's 
BoEch  detidcd  that  the  Emperor,  having  engaged  in  a  commerml  trans 
action,  anl  bringing  an  action  thereupon  in  the  Courts  f  tl  s  unt  y 
and  being  rcsidt-Dt  out  of  the  jurisdiction,  was  not  exera(  t  d  f  m  that 
necessity  of  finding  security  for  costs,  to  which  any  other  j  on  b  n 
such  an  action  would  bo  subject  ;(.x)  and  they  Beld  this  d  n  t     be 

consistent  with  tho  principle  of  a  former  decision  in  wh  U  L  d.  El!  a 
boiough  had  decided  that  eueb  a  privilege  of  esemption  d  1  tf  h  t  an 
ambis-'ador,  who  was  in  this  country  merely  ia  his  political  capacity, 
and  concerning  whom  there  was  no  reason  to  suppose  that  he  was  d 
of  ItaTin^  ihe  countiy,(yJ  or  going  out  of  the  jurisdiction. 


[*134]  *CH  AFTER     II. 

EMBASSY — ANTIQyiTT    AND   UNIVERSALITY  OP  ITS   RIGHTS. 

CXIV.  We  now  approach  the  subject  of  Embassies, (a)  a  part  of  In- 
ternational Jurisprudence  which  has  taken  deep  root  in  the  practice  of 
nations,  and  is  therefore  capable  of  precise  treatmeat  and  clear  exposition. 

The  principal  rights  and  duties  incident  to  Embassies  have  been  re- 
cognized by  all  communities  at  all  removed  from  the  condition  of  savages. 
'"The  whole  subject  may  be  conveniently  discussed  under  the 


[*135] 


following  general  h 


1.  Who  may  send  and  receive  Ambassadors!' 


&  Selwjii'a  Rep.  503,  (i.  o. 
1816.) 

(a)  The  principal  aathoritiea  relied  on  for  this  subject  are — 

Albecicufl  Qentilis,  De  Legationibns,  libri  trea.  The  first  good  work  on  the 
subject.    Grotiiis,  1.  ii,  c.  sviii.    De  Legfttionem  Jure. 

Zouch,  De  Judicio  inter  Qeiit«a,  para  i.  iy,  De  qu^stionibua  dcbiti  inter  eos 
quibnscum  par  est — solutio  qnsestionia  veteris  et  nov^,  sice  de  legati  doliaqucutia 
judice  compstente  diaeertatio.    Oxon:  1657. 

Wicquefort,  De  Legato,  translated  by  Barbeyrac,  1G81.  L'Ambaasadeur  et  ges 
Fonctiona,  1746,  last  ed. 

Byokershoet,  De  Foro  ootnpetente  legatorum.  Thia  treatise,  though  not  witli- 
ont  aomB  characteriatic  defects  of  the  author,  is  by  far  the  best  that  haa  beeu 
written  on  the  atibject.  Qn.  Jnris  Pub.  1.  ii.  c.  iii.-ix.  Vattel,  I.  It.  uh.  8,  6,  7,  8, 
&  9.  Martens,  1.  vii.  aa.  185-250.  Kltiber,  sa.  106-230,  c.  iii.  Hefftera,  B.  iii.  as. 
193-230.  MEruEs,  Das  Bnropaische  GeaandtBchaftareoht,  Leipzig,  1847.  Ward's 
Law  of  Sations,  vol.  ii.  c.  ivii.  Whealoo,  Hist.,  pp.  48,  51,  95,  233-356,  486. 
Fielis,  Droit  Int.  Pi-.,  1.  ii.  t.  ii.  ch.  ii.  a.  4.     Wildman,  I.  o.  3. 
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2.  Is  their  reception  obligatory? 

3.  Their  Eight  of  Inviolability. 

4.  Their  Privileges  of  Exterritoriality. 

5.  May  the  Ambassador  hy  any,  and  wiiat,  niiscoaduot  forfeit  his 

Rights  and  Privileges  ? 

6.  When  the  functioos  of  the  Amhassador  legally  cease. 

CXV.  Every  nation,  so  far  sui  Juris  as  to  bo  capable  of  negotiating 
in  its  own  name  with  another  nation,  ha^  the  right  of  sending  aQ  Einbassy 
[droit  actif — actives  Gesandtschaftsrecht). 

CXTI.  Therefore,  not  only  independent  Stales  have  this,  among  other 
jura  m<y'e$tatis,  but  dependent  States,  who  have  not  an  entire  Sove- 
reignty, may  possess  this  right,  if  the  nature  of  their  coancction  with 
the  protecting  State  allows  thsm  the  liberty  of  eonduetiag  their  foreign 
relations  with  other  S tales. (&) 

By  the  sixteenth  article  of  the  Treaty  of  lCainardgi,(<;)  concluded  in 
1774,  between  Turkey  and  Russia,  the  Hospodars  of  Moldavia  and  Wal- 
lachia,  placed  under  the  protection  of  Russia,  are  each  entitled  to  be 
represented  hj  a  charge  d'affaires,  being  a  member  of  the  Greek  Church, 


According  to  Vattel,  a  State  which  is  under  protection,  or  which  has 
contracted  an  unequal  alliaoce,  has  retained,  if  it  have  not  espreasly  re- 
Douaced  the  right  of  Embassy. (i?) 

The  Princes  and  the  States  of  the  German  Empire,  at  the  *time  r^figfj-i 
Vattel  wrote,  although  under  feudal  subordination  to  the  Emperor  L  J 
(^guoique  {ih)  reUumt  de  tEmfcreur  et  de  V Empire),  preserved,  in  spite 
of  his  opposition,  their  individual  right  of  Embassy,  and  since  the  Peace 
of  Westphalia  have  resembled  a  republic  of  Sovereigns.(/) 

CXVII.  There  is  no  doubt  that  confederated  States  are  collectively 
entitled  to  the  right  of  Embassy;  the  question  as  to  the  individual  right 
of  each  member  of  the  Confederation  is  one  of  more  difficulty. 

On  the  one  hand,  it  may  be  argued{^)  that  the  Sovereignty  of  each 
State  is  not  impaired  because  it  has  entered  into  certain  voluntary  en- 
gagements with  its  neighbours,  any  more  than  the  independence  of  an 
individual  is  forfeited,  by  his  having  entered  into  a  voluntary  engage- 
ment with  another  individual.  But  this  must,  after  all,  depend,  both  in 
the  ease  of  the  State  and  of  the  Individual,  very  much  upon  the  character 
and  nature  of  the  engagements,  however  voluntarily  coatraoted. 

The  question  can  only  be  answered  by  reference  to  the  tei'ma  and  con- 
ditions of  the  union  by  which  the  different  States  are  bound  together.(/() 

CXVIII.  In  the  ancient  Republic  of  Ihe  Seven  United  Provinces, 
the  individual  States  were  deprived  of  the  right  of  Embassy,  which  was 
lodged  in  the  assembly  of  the  States- General.  Holland  and  Zealand, 
however,  had  the  siogular  privilege  of  presenting  to  the  States  the  am- 

(b)  Bynkershoofc,  Q.  i.  P.,  1.  ii.  c.  ii[.     Qui  lectt  legatoa  mittiint.    Martens,  a. 
187.     Tattei,  1.  iv.  e.  v.    Heffters,  B.  300.     Kliilier,  a.  175. 
ic)  Kluber,  s.  ITS,  n.  6.  {d'j  L.  iv.  c.  y.  s.  58. 

(/)  L.  iv.  c.  V.  859.  [g]  Valtel,  1.  i.  c.  i.  e.  10. 

(A)  Merlin,  Ministre  Public,  a.  2,  v. 
OOTOBBR,  1855. — 8 
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bassadora  designated  for  England  and  France.  Holland  choae  one,  and 
Zealand  the  other. 

Holland  had  also  the  right  of  sending  a  subject  of  its  province,  with 
the  Embassies  from  the  other  States,  which  were  composed  of  two  or 
three  persona. 

CXIX.  The  United  States  of  North  America,  in  their  first  Federal 
Act,  gave  the  Right  of  Embassy  to  each  Stale  to  be  exeroiaed  with  the 
n„  consent  of  Congress.  The  President,  *howevcr,  exercised  the 
L  J  executive  power,  nominated  diplomatio  agents,  and  concluded 
treaties.  It  is  clear  that  foreign  nations  were  exposed  to  great  nnoer- 
tainty  in  their  relations  with  such  a  confederacy  j  and  that  the  double 
authority  was  inconsistent  with  the  object  of  the  Union. 

In  their  second  Federal  Act  this  defect  was  in  a  great  degree  remedied. 
This  act  forbids  any  State  to  enter  into  any  treaty,  alliance,  confederation, 
compact,  or  agreement  with  any  other  State  of  the  Union,  or  with  a 
foreign  State,  without  the  consent  of  Congress. 

Therefore  Mr.  Wheaton  observes,  "  The  original  power  of  sending  and 
receiving  public  ministers  is  essentially  modified,  if  it  be  not  entirely 
taien  away  by  this  prohibition."(!) 

CXS.  In  both  these  instances  of  the  Seven  United  Provinces  and  of 
the  United  States,  there  was  one  common  cuntre  of  authority,  in  the 
hands  of  which  the  individual  members  of  the  Union  had  lodged  the 
supreme  executive  power.  It  followed,  therefore,  that  in  that  power  was 
the  Right  of  Embassy. 

CXXI.  In  the  Swiss  Confederation,  however,  the  case  was  differuat. 
Each  Canton  preserved  its  right  of  sovereignty.  They  had,  indeed, 
annual  diets,  but  these  diets  constituted  no  centre  of  authority.  There 
was  no  one  body  or  council  which  represented  the  Confederacy  in  its 
foreign  relations.  Baoh  of  the  Cantons,  therefore,  contracted  alliances 
as  they  pleased.  The  Roman  Catholic  Cantons  were  the  only  allies  of 
France ;  and  at  the  death  of  Louis  XT.,  the  Cantons  of  Berne  and  Zurich 
had  contracted  a  particular  alliance  with  each  other.  "  Ausai,"  observes 
Merlin,  " n'a-t-on  jamais  doute  C[ue  chacun  d'eux  ne  jouit  du  droit  d'am- 
bassade."(A) 

CXXII.  Aooording  to  Vattelf?)  there  may  be  towna  which  are  in 
subjection  to  the  general  authority  of  the  country  in  which  *they 
L  -I  are  situated,  or  to  some  other  authority  (villea  mjettes — unler 
landeiherrlicke  Gemalt,)  and  which,  nevertheless,  enjoy  the  right  of 
embassy;  and  he  instances  iVeji/cMiei,  and -Bnewne  in  Switzerland,  which 
had  the  droit  de  banniere  l^jus  armorum),  and  as  a  consequence,  the 
right  of  legation;  but  Merlin,  with  jnsticc,  combats  this  position,  and 
says  that  it  betrays  that  Vattel  was  a  native  of  Neufoh&tel,  and  wished 
to  exalt  the  place  of  his  birth,  and  Merlin  adds,  that  a  people  cannot  be 
sovereign  and  subject  at  the  same  time;  and  that,  though  Neufchatel  had 
great  civil  privileges,  and  had  been  reckoned  among  the  allies  of  the 
Swiss  Cantons,  it  had  no  right  of  legation  according  to  theory,  and  that 
according  to  practice  it  had,  under  the  ancien  riginie,  acted  through  the 
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aroljassador  of  Prussia,  wlio,  by  the  ninth  artiole  of  the  treaty  of  Utrecht, 
had  been  recognised  as  "  Souverain  seitpieur  de  la  principauti  de  JVeuf- 
cMld  et  Yaleriffm."(m,'j 

CXXm.  The  question  is  often  disoQssed  in  treatises,  whether  an 
usurper  has  the  Eight  of  Embassy. 

The  answer  must  depend  upon  two  oonsiderations : — 1.  Whether  the 
country  of  the  usurper  has  acknowledged  him  as  the  de/acto  sovereign ; 
2.  Whether  the  foreign  country  has  recognised  him  as  suoh. 

Franco,  under  Mazarin,  for  instance,  admitted,  without  hesitation,  the 
ambassadors  of  Cromwell  and  rejected  those  of  Charles.  II.  at  the  Congress 
of  the  Pyrenees. 

England,  in  1641,  not  long  before  the  occasion  just  mentioned,  admit- 
ted the  ambassador  of  John  IV.  King  of  Portugal,  though  she  had 
previously  recognised  only  the  Spanish  Ambassador  for  Portugal.[Ji) 

The  coHaideration  of  this  point  has  been  in  great  measure  anticipated 
in  the  chapter  on  Eceognition.(o) 

OXXIV.  A  Sovereign  who  has  abdicated  his  throne  has  no  title,  de 
facto  or  dejure,  to  the  Bight  of  Embassy. 

Upon  this  question  all  publicists  refer  to  the  celebrated  *casB  p^-„.-. 

of  Leslie,  Bishop  of  Koss,  ambassador  of  Mary  Queen  of  Scots,  L         J 

CXXV.  We  have  already  discussed  the  legal  status  in  England  of 

that  unfortunate  princess.     The  question  with  respect  to  the  rights  of 

her  ambassador  in  the  same  country  arose  in  the  following  maimer. 

Mary  Queen  of  Scots  was  allowed,  after  her  unwarrantable  detention 
as  a  captive  in  England,  to  send  an  ambassador  to  plead  her  cause  before 
the  commissioners  appointed  by  Elizabeth  to  try  her.  She  sent  Leslie, 
Bishop  of  Koss,  in  1567.  During  the  period  of  his  embassy,  he  was 
twice  committed  to  prison  upon  the  charge  of  endeavouring  to  effect  a 
conspiracy  in  favour  of  Mary  against  Elizabeth.  {/)) 

It  appears  from  the  State  Papers  of  Lord  Burleigh,  that  the  English 
Government  propounded  to  certain  civilians  the  following  questions. (j) 

1.  Whether  an  Ambassador,  procuring  an  insurrection  or  rebellion  in 
the  prince's  country,  towards  whom  he  is  Ambassador,  is  to  enjoy  the 
privilege  of  an  Ambassador  ? 

Si.  Whether  he  may  not.  Jure  Gentium  et  Civili  Eomanorum,  be  pun- 
ished as  an  enemy,  traitor,  or  conspirator,  against  that  Prince,  notwith- 
standing ho  be  an  Ambassador  ? 

To  these  two  questions  they  answered : — "Touching  these  two  ques- 
tions, wc  are  of  opinion,  that  an  Ambassador  procuring  an  insurrection 
or  rebellion  in  the  Prince's  country  toward^i  whom  he  is  Ambissador, 
ought  not,  Jure  Gentium  et  CiviIi  Eomanorum,  to  enjoy  the  privileges 
otherwise  due  to  an  ambassador,  but  ihit  he  may,  notwithstanding,  be 
punished  for  the  same." 

3.  Whether,  if  the  Prince  be  depced  by  the  common  duthority  of 

(m)  Morlin,  Ministre  Public,  s.  2,  ix. 

(n)  Ibid.,  Yi.  rii. 

(o)  Tide  ante,  oh.  ir. 

(p)  Camden's  Hist.  113.    Ward.  vol.  i.  p.  486. 

(q)  Burleigb'fl  State  Papers  by  Murdea,  13.    Ward,  vol.  i.  p.  481,  &c. 
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r*1iim  *''^  Eealni,  and  another  elected  and  investet!  of  *that  erowa,  the 
L  ^*"j  Solicitor  or  doer  of  liis  causes,  and  for  Lis  aid  (although  the  other 
Prince  do  suffer  such  one  to  he  in  his  realm)  is  to  bo  aocouuted  an  Am- 
bassador, or  to  enjoy  the  privilege  of  as  Ambassador? 

To  this  they  answered  : — "We  do  think  that  the  Solicitor  of  a  Prince 
lawfully  deposed,  and  another  being  invested  in  his  place,  cannot  have 
the  privilege  of  an  Ambassador;  for  that  none  but  Princes,  and  such 
other  as  have  sovereignty,  may  have  Ambassadors." 

4.  Whether  a  Prince,  comiog  into  another  Realm,  and  remaining 
there  under  custody  and  guard,  ought,  or  may  have  there  his  Solicitor 
of  his  causes;  and  if  he  have,  whether  he  is  to  be  counted  an  Ambas- 
sador ? 

To  this  they  answered: — "We  do  think  that  a  Prince  coming  into 
another  Prince's  Bealm,  and  being  there  under  guard  and  custody,  and 
remaining  still  a  Prince,  may  have  a  Solicitor  there ;  but  whether  he  ia 
to  be  accounted  an  Ambassador,  that  dependetb  on  the  nature  of  his 
oom  mission." 

5.  Whether,  if  such  a  Solicitor  be  so  appointed  by  a  Prince  so  flying, 
or  coming  into  another  Prince's  Eealm — if  the  Prinoe  in  whose  Realm  the 
Prince  so  'n  fu  rd  -iud  his  Solicitor  is  sh'll  dmounce  or  cause  to  be 
denounced  t  h  a  S  1  t  t  h  P  1  t  dy  th  t 
his  said  S  1  t  h  11  h  f t  b  t  k  f  A  b  d  — wh  th 
then  such  Sit  At  j  tly  1  m  th  p  1  f  Amb 
sador  ? 

To  tbi     th  y        w      d  —    '^V     d     th    k  th  t  th    P  t     wh  m 

any  person         ntm  fmbdmyf  tbdhm 

to  enter  iuthld  whhhth  dhm  mdhmt 

depart;  yt       1  h    d  th     n         n  th    E    Im        I      t   xc    d  the 

bounds  of        Amb        d      h    m  y    1    m  b     j       1  Amb       d 

or  Solicit  d    g  t    th     (u  1  ty    f  h        mm        n 

This  op  f  tb    E  gl   h        1  g   n     f       d  t     n  th       h  p 

ter,  when  tb    g         1    ubj    t    f  th  1  b  1  y    f  th    A    b        1 

discussed  Itl  p  gwhlh  jtbn  tlhpp  tnf 
r*im  I  t*      *        1  L  w    pp  t    b  tly    t  t  d     b  t  th       t 

L  ^*^J  w  11  b  n     t  b     p    d     t  d     f  tl       th     p    t  f  th 

oelebvatod    i  (  ) 

OSXA  ID  g  Ih  m  ty  f  tb  S  g  th  P  ht  f  Em 
bassy  ia  1  dg  d    n  th     [  p  p       g  th    R  g      y         n 

the  mino   h  m    If  d  ng  t   th       n  1 1  t       il  w    f  th  t  y    f 

the  Sovereign,  (s) 

In  Erance,  during  the  Regency  of  the  Duke  of  Orleans,  the  Cardinal 

W  See  Preface  to  vol.  i.  of  tbis  Work,  p,  iivii. 

m  Merlin,  Ministre  Public,  s.  3,  i.    Kluber,  a.  116,  n.  e. 

Vattel,  1.  iv.  c.  Iv.  s.  42.  Miuistres  de  la  Nation  ou  dea  Regents  dans  I'later- 
Wgae: — "Le  droit  d'ambaasade,  ainai  que  toutes  loa  autrea  droits  de  la  soQve- 
rainet§,  tfeide  originairement  dans  la  nation  comme  dana  aon  anjet  principal  tb 
primitif.  Dans  I'inlerrfegne,  I'eieroiae  de  ce  droit  retombo  h.  la  nation,  on  il  eat 
dSvolu  k  ceus  fi  qui  les  lois  ont  commis  la  rigence  de  I'^tat.  Ha  peu 
das  miniafres,  tout  comme  le  souTerain  aroit  accolltum6  do  faire,  et 
out  lea  momea  droits  qu'avoient  ceu:    '  '    " 
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Dubois  negotiated  tbe  Triple  Alliance  of  La  Haye  in  1717,  by  virtue  of 
Credentials,  Full  Powers,  and  Instructions,  which  were  given  in  the 
name  of  the  King,  then  a  minor. 

In  England,  during  the  periods  in  wbioh  G-eorge  III.  was  incapaci- 
tated by  mentsl  derangement  for  the  transaction  of  affairs,  the  right  of 
sending  embassies  was  vested  in  the  Prince  of  Wales. 

The  Eepubiio  of  Poland,  during  the  vacancy  of  tbe  elective  throne, 
exercised  the  Eight  of  Embassy, 

OXXVII.  The  maxim,  delegatus  non  potest  delegare,  wouid  apply, 
generally  speaking,  to  cases  where  the  ministers  of  a  State  attempted  to 
delegate  the  Rights  of  Embassy. 

If,  however,  the  minister  were  armed,  either  by  liis  oiiginil  eoiumis 
sion  or  by  powers  subsequently  conferred,  to  appoint  a  deleg  ite  mmibter, 
it  would  be  clearly  competent  to  bim  to  exercise  the  auth  jrity 

After  the  death  of  Gustavus  Adolpbus  at  Lutaen,  in  lb32,  the  Senate 
at  Stockholm  devolved  the  whole  G-overnment  upon  the  Chaucellor  Oxen 
stiern. 

*Hq  nominated  the  illustrious  Grotius  as  ambassador  to  r^-itn-i 
France,  giving  bim  credentials  in  bis  (tbe  Chancellor's)  own  L  J 
name.  Kicbelieu,  who  then  governed  France  under  Louis  SIII., 
refused  to  receive  Grotius,  on  the  ground  that  he  ought  to  have  received 
his  commission  from  the  Senate.  The  Chancellor,  however,  demon- 
strated to  Eichelieu,  that  on  this  principle  of  rejection  certain  treaties 
entered  into  between  France  and  Sweden  would  be  affected;  whereupon 
Grotius  .was  received,  but,  as  Wicquefort  observes,  as  ambassador  of 
Sweden,  and  not  of  the  Chancellor  who  had  given  him  his  commission, 
and  in  virtue  of  the  procuration  of  the  Senate.(() 

Some  time  afterwards  the  Spanish  ambassador  nominated  certain  public 
ministers  to  carry  on  tbe  negotiations  of  tbe  Treaty  of  Munster.  In 
their  commission,  he  recited  thai,  by  the  Full  Power  granted  to  him  by 
tbe  King  of  Spain,  he  (the  ambassador)  was  authorised  to  substitute 
{mbrogare]  other  persons  for  the  purpose  of  assisting  bim  in  the  execu- 
tion of  his  office.  Wicquefort  remarks,  that  these  ministers  were 
received  as  the  plenipotentiaries  of  the  Crown  of  Spaia,  and  not  as  the 
delegates  of  the  ambassador.(w) 

CXXVIII.  The  Viceroy  of  a  province,  especially  of  a  distant  pro- 
vince, has  always  been  held  ex  necessitate  rei  to  possess  the  Eight  of 
Embassy,  (a:) 

During  the  period  when  Spain  governed  Naples  by  a  Viceroy,  Milan 
by  a  Governor,  and  Belgium  by  a  Governor-General,  tbe  right  to  confer 
Upon  others  the/ws  legationis  was  *frequently  exercised  by  these  r^^^jg-i 
high  delegates  of  their  Sovereign,  and  generally  without  contro-  ^        -I 

(t)  Merlin,  Miaistre  Public,  a.  2,  x.     Wicquefort,  1.  i.  a.  3. 

[a)  Merlin,  ib.    Wicquefort,  16. 

\x)  Merlin,  ibid.  Various  instances  are  cited  by  him,  Tia.,  in  152*,  1562,  1577, 
1688,  to  which,  no  doubt,  many  others  might  be  added. 

Vattel,  1.  iy.  c.  v.  3.  61,  ascribes  theym  Ugationis  without  hesitatibn  to  viceroys: 
— "  Agiasaat  en  cela  au  nora  et  par  i'autocit6  du  aouverain  qn'iia  repr^sentent,  et 
dont  ila  oxerecnt  lea  droits  ;"  and  he  eyprosaly  afBrma  that  the  Viceroys  of  Naples, 
and  the  Governora  of  Milan  and  the  Pays  Baa,  bad  this  power. 
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versyjfy)  though  in  ]646  the  French  amba 

eeeded  in  persuading  the  Cantons  to  refuse  an  G 

Assembly  to  the  ambassador  of  the  Governo         J 

that  this  ambassador  had  no  credentials  from         0  S         (  ) 

During  the  time  that  Belgium  was  in  the  po  A  g 

diplomatic   agents  were  sent   to   reside   at   B 
Govern  or- General's  authority. 

CXXIX.  The  same  necessity  and  reasons  g 

the  power  of  imparting  the  Jus  legalionis  to       g 
Governors  of  American  or  Asiatic  dopendenc 

The  British  Governor- General  of  India,  th     S 
Philippines,  and  the  Dutch  Governor  of  Java 
occur. 

The  great  Companies  of  European  State  D 

French,  and  the  British  East  Indian  Comp 
this  power.(a\     But  this  authority  cannot 

conferred  by  the  special  and  express  grant  G 

ments.(J) 

CXXa.  International  Law,  strictly  speak    g 
oases  of  rebellion.     Thore  ia  no  doubt  that 

entitled  to  the^iM  legationis  in  their  c'omm  S 

reign;  the   foundation   of  the  right  is  wan     g      S"  w 

rebellion  has  grown,  from  the  numbers  who    ar  Ji 
.  of  it,  the  severity  of  *the  struggle. 


[*144] 


terrible  magnitude  of  a  oivil  war,  t 


have  been  considered  entitled  to  the  privileg 

their  personal  safety  is  eoneerned.(f?)     "  In  h  G 

(ji)  Queen  Bliaabeth  In  1569,  having  poEsessed  he 
to  tho  Duke  of  Alva,  refused  to  treat  with  tbe  Duke's  leg-ate,  "  ntpotfi  miaso  a  non 
principe."     But  Bynkerahoflk  truly  sajs,  "  aatis  eo  ipsa  Regina  osteudit  frivola  ee 
exceptions  ati,  quam  auum  cuique  reddare  maluisse." — Q.  J.  P.  1.  ii.  o.  iil. 

Zouch,  t.  ii.  4,  e.  I.    Aa  qui  imperiura  Eummuia  non.  habent  legates  mittere 

(s)  Merlin,  ib. 

fa)  Bjnkershoek,  Q.  J.  P.  1.  ii.  o.  iii.  (S)  Merlin,  ib. 

(c)  8jnk.  1.  ii.  c.  lil.  would  allow  the  jus  U^aiorum  to  the  sovereign  only,  ftt 
least  until  be  be  oTorlbrown,  and  be  cites  with  appiobaUon  two  instances  from 
Tacitus  : — 1.  In.  which  Cerealis  sent  the  legate  of  the  rebellions  Batavi  to  Rome 
to  be  punished,  (1.  iv.  Ibid.  c.  T5;)  2.  In  which  Vitellius  and  the  senate  sent 
ambassadoi^  to  Vespasian,  who  he  sajs,  coming  from  those  who  were  at  that  time 
siii juris,  were  entitled  to  the  "sacrma  legatonoKJui;"  whereas  Vespasian's  arabaa- 
sadors  would  have  been  T^eU^>ruia  mmeii.  A  third  instance  is  that  of  Louis  of 
Bavaria,  in  1327,  who  seized  the  legatees  of  tbe  Pisans,  "  quiipsum  in  urbem  aaam 
reoipere  detrectabant."  Bynkershoek's  own  opinion  is  thus  eipreseed ;  "  Ut  legatio 
pleuojnreufrimgudconaiatat,  status  vtr^^e  liber  desideratur,  qni  si  ab  una  duntaxat 
parte  liber  sit,  ab  e&  missi  tantum  jure  legatorum  utuntar,  ab  ali^  missi  ad  exter- 
num principem,  habenturpro  nuneiis,  ad  sunm,  pro  subditis,  sic  ut  ia  eospriaceps 

exercere  possit  Id  jus,  quod  in  reliqnos  suhditos  eicercet. Sciss^  in  factiones 

republicfL,  ioteresse  putem,  penes  quam  partem  stat  rei  agendi  potestas,  si  penes 
iinam,nt  ante  atetit,  neo  aliotum,  ad  res  agendas  desideretur  consensna,  etiam  hseo 
sola  rectS  legatos  mittit,  et  his  competit  quicquid  veris  legatis." 

{d}  Merlin,  ib.  lii. 

Bjnkershoek,  however,  observes  (Q.  J,  P.  1.  ii.  c.  iii. :)  "  Sed  non  a;qufe  constant, 
si  subditi  forte  vel  rebelles  ad  principea  suos  legatos  mittant," — He  instances  the 
ambassadors  &om  tbe  Netherlands  in  1566,  put  to  death  b;  Philip  II.,  and  admits 
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"  G-ena  una  pro  tempore  quasi  dnae  Gentes  habetur.'Ve)  Peace  and 
order,  under  these  circumstances,  can  only  be  restored,  tke  shedding  of 
blood  can  only  be  stayed,  through,  the  medium  of  negotiation  :  negotia- 
tion must  be  carried  on  through  negotiators,  and  negotiators  cannot  act 
unless  their  personal  securities  *be  guaranteed. (/)  We  read  in  r*i  jk-i 
Livy,  that  when,  in  the  early  history  of  Rome,  a  Koman  colony  ■-  J 
sent  ambassadors  to  the  Senate,  they  were  warned  to  depart  immediately, 
"ne  nihil  eos  legationis  jus,  externa  non  civt  com/paratwm,  tDgeret,"(j) 

And  on  this  ground  Cicero  argued  that  the  Legati  i:ii  Antony  shonld 
not  be  received. (ft) 

But  wo  read  in  Cseaar  that  some  such  considerations  as  have  been 
mentioned  above,  had  caused  the  reception  by  Ponipey  of  emissaries 
even  from  the  fugitives  and  robbers  of  the  Pyrenees ;  and  by  Ctesar's 
directions,  his  officers  endeavoured,  though  in  vain,  to  open  a  negotiation 
with  Pompey,  exclaiming,  "  Lioeret  me  civibus  ad  oives  de  pace  legates 
mittere  ?  quod  etiam  fugitivis  ab  saltu  Fyrenseo  prfedonib usque  licaisset, 
prsesertim  ut  id  agerent,  ne  cives  cum  oivibus  armis  decertarent."(*'J 

In  truth,  it  must  always  be  a  question  of  eircumstanoes,  and  incapable 
of  definition  beforehand,  when  the  citizen  is  to  be  considered  as  entitled 
to  tho  privilege  of  an  enemy  rather  than  the  punishment  of  a  rebel. (ft) 

The  great  revolutions  of  the  world,  such  as  the  Revolt  of  the  Nether- 
lands, and  of  the  British  Provinces  in  North  America,(?)  could  only  have 

that  this  act  waa  apocified  in  1581  as  one  of  tbose  which  caused  the  final  rejection 
of  the  Spanish  dominion.  Wicquefort,  however,  he  aajs,  ia  right  (1.  i.  s.  2,)  in 
Baying  that  Philip  was  justified  jure  stricto  in  this  deed ;  that  the  reason  which 
founds  the  security  of  ambaasadorB,  ia  that,  being  the  subjects  of  another  sovereign 
whose  intereats  they  are  bonnd  to  represent,  they  do  not  by  embaasy  loae  their 
character  and  lioconie  subjects  of  the  sovereign  to  whom  they  are  aent ;  and  that 
this  reason  was  wanting  in  the  case  of  the  rebels,  who  were,  and  remained,  aub- 
jects  of  Philip  ;  he  admits,  however,  that  the  legatoTuvt  jus  might  have  been,  and 
in  1609  was,  granted  to  them. 

(s)  Grol.  1.  ii.  b.  18,  2. 

(/)  "Vemm  habetur,  jnstis  dnntaiat  hoelabna  esse  jns  legationis,  et  quod  ab 
aliis  aliquando  legati  admiasi  sunt  id  permissam,  non  in  eoruni  favorem  sod  boni 
commnnis  cansi  cum  alias  omnia  reconciliation  is  media  tollerentur,  mult6  magia 
fli  hnjuamodi  legatis  fides  data  est  ea,  omnino  violanda  non  est." — Zouch,  p.  2,  b. 
D,  q.  16,  De  Jar.  Fee. 

ig)  tiv.  1.  vi.  0.  17.  [h)  Phil.  v.  c.  8. 

h)  Ciesar,  De  Bello  Civili,  1.  iii.  o.  six ;  see  too,  o.  iviii. 

\k)  Merlin  mentions  two  instances  : — 1.  The  negotiation  of  the  Government  of 
France  through  the  mediation  of  England  with  the  Reformers  of  Laoguedoo  in 
1104  :  a  Treaty  waa  signed  between  the  crown  and  the  rebels,  difi'sricg  only  from 
other  trealiea  in  being  signed,  "  tr6s  humble  ceqneto  des  Raformfis  du  Languedoo 
au  Boi."     2.  The  negotiation  with  the  Vendeans  and  Chouans. 

{1)  See  some  admirable  remarks  by  Mr.  Burke,  "  On  the  Etraoge  Icoongrnities 
which  must  aver  perples  those  who  confound  the  unhappiiiess  of  civil  dissension 
with  the  crime  of  treason."  He  adda  ; — "  Wherever  a  rebellion  really  and  truly 
eiialB,— which  ia  aa  easily  Imown  in  fact  aa  it  is  difficult  to  define  in  worda, — 
government  has  not  entered  into  mcl  military  conventiona,  (e.  g.,  as  they  had 
entered  into  with  the  revolted  colonies  in  North  America ;  hut  has  ever  declined 
all  intermediate  treaty  which  should  put  rebels  in  possession  of  the  Law  of  Nations 
with  regard  to  war,"  &c.  (Letter  to  the  Sheriffs  of  Briatol.)  See,  too,  his  remarks 
on  the  sliamefni  violation  of  the  Treaty  of  Limerick,  ratified  by  King  William  III., 
under  tho  faith  of  which  Limericlc  and  other  Irish  garrisons  were  surrendered 
in  the  war  of  the  Irish  Revolution  or  Ue  bell  ion.— Tracts  on  the  Popery  Laws,  ch, 
iii.  pt.  2. 
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r*lifn  ^^^^  preveDted  from  producing  a  'state  of  perpetual  warfare 
L  J  throughout  the  greater  part  of  the  globe,  by  a  partial  application 
of  the  principle  of  Internation  Law  to  the  divided  members  of  one  and 
the  eatue  State. 


[•14T]  *CHAPTEIl     III. 

— RIGBI   TO  BEOEIVE. 


CXXXI.   States  wbicb  have  the  riglit  to  send,  have  the  rigbt  to  re- 
ceive embassie8(a)  (droit  passif— passives  Gesandtechafisrecht.'^ 

The  active  and  the  passive  right  of  1  g  t  p      bly  ! 

and,  as  will  be  seen,  the  rule  exteuda  g         lly  t    tb         d  1 

coption  of  the  same  grade  of  diplomati      g    t 

It  is  said  by  Kluber  and  MirusB(6)  th  t  d  p     d     t  St  t      h  t 

necessarily  the  latter,  because  they  hm    th    f    ra  ht      B  t    t  d 

not  appear  on  what  pmciple  this  posit  t     b     m      I        d       d 

authority  is  cited  in  support  of  it.     0    tb     th     h     d   V  tt  1  M 
WheatoB,  and  other  writers,  do  not  q    1  fy  th   g         1  p        [1      h   h 
has  been  laid  down. 

Perhaps,  however,  where  the  right  t         d  1         lyl         Ifm 

treaty,  as  m  the  cases  of  Moldav  a  ind  'U   11    h       b  t  d    th       ght 

of  reception  not  be  ng  ment  oned    a  th        t    m    t  t  b      f       1 

as  a  matter  of  ne  essj  y   mpl  cation  (i) 

But,  as  a  general  propo    t  on    the     ght     f        d  d  g 

emba-fsies  is  inher  nt   n  all  States     and   t  th      f       f  11         th     t    p 
vent  the  free  eserc  o    n  e  the     wiy     f  th        ght  w     11  tt  t 

r»148n  '^""^  heinous  violation  of  Internationa!  'I^w,  a  eiime  which,  in- 
L  J  asmuch  as  it  affected  the  interests,  would  justify  the  interference 
of  all  nations  on  behalf  of  the  one  which  had  been  so  injured. fti) 

CSXXII.  A  State  has  a  right  to  receive,  as  it  has  to  send,  an  em- 
bassy ;  but  a  State  is  not  under  an  obligation  of  duty  to  send  or  to  receive 


Upon  the  consideration  of  this  last  point  three  ^juestions  arise,  viz : 

1.  Is  a  State  bound,  as  a  general  proposition,  to  receive  an  ambassador 
at  all? 

2.  Is  it  bound  to  receive  any  ambassador  duly  commissioned  ? 

3.  Is  it  bound  to  allow  a  resident  embassy  within  its  territories  {lega- 
tionem,  assiduainPVe) 

CXXXIII.  With  respect  to  the  first  question,  the  sound  opinion  ap- 
pears to  be  that  a  State  is  bound  to  give  audience  to  an  ambassador,  and, 


,  ■)  Vattel,  1.  iv.  c.  V.  S.  63.     "  De  Relui  qui  troublu  im  ttutro  ilaos  I'esercico  du 
droit  d'ambassade." 
(ei  Zonoh,  De  Jud.  inter  Gentes,  p.  2,  s.  4,     "  An  legatum  aliquando  adinitture 
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except  under  most  extraordinary  circumstances,(/)  to  receive  him  for 
that  purpose  within  its  territories  and  at  its  Court. 

If,  however,  such  circumstances  do  exist,  some  place  must  be  speci- 
fied— Vattel  suggests,  the  frontier — at  which  the  ambassador's  message 
must  be  received.  A  Sute  may  be  aware  that  an  ambassador  is  sent  for 
a  mischievous  purpose,  or,  it  may  be,  from  a  third  nation  for  a  purpose 
conceived  to  be  inexpedient  by  the  refusing  State,  e.  g.,  reconciliation 
with  another  State.    In  these  eases,  ex  eo  ob  quad  n  '    '         ' 


*CXSXIT.  With  respect  to  the  s( 
unhesitatingly  answered  in  the  negativi 
of  the  receiving  State  to  refuse  the  reception  of  a  certain  diplomatic 
agent;  but  it  is  not  altogether  an  arbitrary  discretion.  Some  reason 
must  be  alleged  for  the  refusal:  "Non  enim,"  says  Grotius,  "omnes 
admitti  prteeipit  gentium  jus:  sed  vetat  sine  causa  rejici."(5') 

A  State  cannot  reasonably  refuse  to  receive  an  ambassador  on  the 
grounds  of  sex, (/i) 

T!ie  League  of  Carahrai  in  1508,  was  signed  by  Margaret  *of  rsicnT 
Austria,  in  the  name  of  her  brother,  Charles  V.     lu  tlie  same  L         J 


it  Livii,  ubi  Hanno  senator  Cartli^nieasis  in  Annibalem  sic  involiitur :  '  Legatos 
)  sotXia  eC  pro  sociis  renientea  bonus  Imperator  noster  in  castra  non  admisil :  }is 
men  non  ita  crudfe  intelligendum  est:  non  onim  omnes 
a  jus:  sed  vetat  sine  oausi  cejioi — causa  esse  potest  ex  eo 
qui  taiititj  ex  eo  qjii  jaittituTj  et  ex  eo  ob  quod  miuitur." 

Vattel,  1.  iv.  0.  T.  a.  65.  "Sana  des  raiaooB  trfia  parti cul ikes."  Wheaton'a 
Elem.  3.  1-261. 

{g)  Martens,  s.  199.  "Du  choLs:  de  I'ordre  et  da  nombre  dee  ministrea,"  a.  200, 
"Du  choix  de  la  perEonne  du  mLiiIstre;"  and  Pinheiro  Ferreira's  note  on  the  latter. 
In  this  instance  hia  complaint  against  Martens  ia  juat;  via.  that  he  was  bound  to 
have  ejpresaed  his  own  opinion,  and  not  to  have  contented  himself  witli  a  refer- 
ence to  other  authorities.     Grotios,  note  (/),  last  page.    Bjnkeishoek,  Q.  J.  P.  1. 

(h)  Zouch,  De  Jnre  Pec.  p.  2,  a.  4,  Q.  9.  "An  fcemiiiis  legationes  mandari  poa- 
sint,"  his  opinion  ia,  "sed  et  quandoque  fcemiaie  legationibns  obcundis  masimS 
idooese  habitse  sunt:"  he  relies  entirely  on  authorities  drawn  from  Roman  writers. 
Merlin,  Ibid.,  s.  iii. 

Bynk.  Ibid.,  treats  with  contempt  the  argument  that  women  were  incapable  by 
the  Roman  law, — a  rule,  he  says,  violated  in  practice  by  the  Eomana,  but  other- 
wise of  no  avail:  "nam  de  auia  snbditis  princeps  statu  it  pro  arbitrio  suo,  de  alienis 
nocedam;"  he  observes  that  neither  "ratio"  nor  "uaua"  exclude  women.  iVom 
being  diplomatic  agents.  Not  "ratio"  "in  fcemiois  enim  reperles  quicqnid  ia 
legatia  jure  desideraveris ;"  not  "usus"  foe  Paschal  ins  ia  Legato,  c.  kk.,  has  accu- 
mulated instances  of  their  employmeat:  he  cites  paas^ea  from  Plato,  Plutarch, 
and  TaoituB  to  prove  the  abilities  of  wotoen,  and  makes  thia  curious  Dutch  plea- 
santry, "sed  ne  mulieribus,  satis  ut  plurimum  cristatis,  cristos  videor  erigere. 

The  passages  in  the  Romain  law  will  be  found.  Dig.  1.  iii.  tit.  i.  s.  i.  6.  ("Prxtor 
edicto  excepit)  sesum  dum  fceminas  prohibet  pro  aliis  posiulare.  Et  ratio  quident 
prohibendi  eat,  ne  contra  pudicitiam  sexui  congruentem  alienis  cauais  se  immisoe- 
ant,  ne  virilibue  ofGciis  fungantur  mulierea." 

lb.  L.  t,  T,  a.  4.  "  Sed  et  eoa,  quibua  jua  postulandi  non  est,  legatime  flingl  non 
posse,  et  ideo  in  arenam  miasura  non  jure  Icgatum  esse  Divi  Severua  et  Autouiuus 
rescripaorunt." 

lb.  L.  t.  17,  s.  3.  "  Fo^mina;  ab  omnibus  olSciis  civilibus  vel  publicis  remotte 
sunt,"  &c. 
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place,  Louisa  of  Savoy,  mother  of  Fi  J       peace,  sometimes 

called  Le  Traite  des  Dames. 

It  is  said,  that  in  the  reign  of  Henry  IV    F  t  an  amhassadresa 

to  Constantinople.  In  1645,  Louis  XIV  1 1  M  hale  de  G-uebriant 
to  conduct  to  Poland  the  Princess  des  C  q  b  de  to  the  King  of 
Poland.  Wicquefort  says,  erroneously  th  t  1  w  the  first  female 
diplomatic  agent.     Tho  Duchess  of  Orl  g  f    t  1    s  Plenipotentiary 

the  Treaty  between  France  and  Engl  d  wh  h  Charles  Il.'a  time 
detached  the  latter  country  from  its  all   n     w  th  H  11  ad, 

"  Minus  frequentari,"  {says  Bynkershoek)  muherum  legationes  res 
certa  est,  Bed  non  minus  oerta,  etiam  olim  minus  fuisso  frequentataa. 
Sed  plus  mtnusve  sint  fucrintve  frequentataa,  ju3  priuoipis  non  tollit, 
ejus  igitur  voluntas,  etiam  in  hftc  causk,  saprcma  lex  Bst."(i) 

CXXXy.  A  State  may  reasonably  w 

subjecte  as  a  foreign  diplomatic  agent,     p  d 

the  subject  ever  to  put  off  his  allegian 

One  very  good  reason  for  refusing  s     h     d  p    m  g  h 

pedieucy  of  avoiding  the  very  difficult  q  wh    h  m  m 

possible  conflict  between  his  privilege  n    mb       d      w  h  h 

present  and  former  obligations  contract  d  w     h 

that  a  class  of  these  privileges  is  found  dp  h       h 

of  them  ia  not  a  subject  of  the  coua  w         h  d    g 


BynkershoekfJJ  ia  of  opinion  that  n  h         p    y 

ment  of  a  subject;   but   he  builds  hi      p  h     p    p  n    h 

r*i5n  *^'"'^  ^^  ""^  "'^^™  ^^^  *■  ^^^^      ^    ^  ^ 

•■  J  or  rather  be  actively  the  subject  of  one  and  passively  the  subject 
of  another.  Yet  Bynkershoek  himself  is  obliged  to  qualify  his  proposi- 
tion with  the  condition  that  the  interests  of  the  two  masters  do  not  come 
into  eonfliot,  or  that,  if  they  do,  the  ambassador  take  no  part  in  them. 

In  France,(?j  it  has  been  for  some  time  settled  as  a  constitutional  masim 
that  subjects  are  not  admissible  as  ambassadors.  An  eKccption  appears 
to  have  been  formerly  made  in  favour  of  the  ambassador  from  Malta, 
The  Swedish  Law  equally  forbids  the  reception  of  a  subject  as  a  foreign 
ambassador.  The  German  Confederation  refuses  upon  special  grounds 
to  receive  any  Frankfort  Bargher  aa  the  representative  of  any  niem.ber  of 
the  Confederation,  except  of  Frankfort  itself.(Mi} 

As  a  State  may  exercise  its  right  of  refusal  absolutely,  it  may  also 
exercise  it  conditionally. 

A  State  may  declare  beforehand  the  terms  under  which  it  will  consent 
to  receive  its  own  subject  as  a  foreign  diplomatic  agent.    But  if  the  sub- 

(i)  Bynk.  De  Foro  Leg.  c.  si.     Q.  J.  P.  1.  11.  o.  v. 

Tbe  "Qusestiones  Jurla  Public!"  were  published  after  the  treatise  "De  Foro 


t/c)  De  Foro  Legatorum,  c.  si. 

(l)  De  OalliJirea,  in  his  Traits  fle  la  manifere  de  afegocier  avec  les 
Bpeaits  of  tills  custom  as  peculiar  to  France ;  but  if  it  ever  was  peculi 
so  now,  for  auoh  a  rule  would  prifbabiy  be  now  adopted  by  all  tlie  Gri 
Meriiu,  II].  T.     Bjnk.  De  F,  L.  c.  si. 

(in)  Ileffters,  s.  203,  a.  1. 
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ject  be  received  without  any  anch  previously  promulgated  stipulation  lie 
will  be  entitled  to  the  full  jus  legationu.  But  this  is  a  point  of  wbich 
the  discussion  belongs  to  another  place.(«) 

CXXXVI.  That  the  exile  ia  in  any  case,  though  more  especially  if 
his  return  be  forbidden  by  law,  subject  to  the  refusal  of  his  own  country, 
cannot  be  doubted  ;ro)  the  only  doubt  is,  as  will  be  seen  hereafter,  whe- 
ther he  can  escape,  by  virtue  of  his  ambassadorial  character,  punishment 
in  the  State  which  Lad  exiled  hira,  to  which  he  has  returned  without  per- 
mission, and  therefore  with  an  additional  offence. 

*In  1697,  the  English  ambassador  to  France  obtained  permis-  rs-ico-i 
sion  from  the  Government  of  that  country  to  include  among  bis  L  J 
Buite  certain  Frenchmen  and  refugees  on  account  of  their  religion,  with- 
out which  permiasicn  Bynkershoek  thinks  France  might  have  claimed 
them   "  ut  reversos  escules."(p^ 

Still  more  justly  may  a  State  refuse  to  receive  aoriminal  whose  sentence 
is  yet  unexecuted.  A  Dutchman  condemned  to  a  criminal  punishment 
by  the  Dutch  East  India  Company  fled  from  India  to  England,  and  was 
sent  by  the  latter  counlry  as  a  diplomatic  agent  to  Holland.  Immediately 
on  his  arrival  at  the  Hague  (1636,)  the  Dutch  Company  induced  the 
Government  to  put  him  in  prison,  from  which,  however,  he  was  shortly 
afterwards  liberated,  chiefly,  according  to  Bynkershoek,  because,  the 
States  General  were  very  anxious  at  that  particular  period  to  be  on  good 
terms  with  England.(2) 

The  fact  of  the  a    " 
him  would  not  alone  afford  a 


1   1 
f  h 


f  th    State  which  sent 

f    al.     The  subject 

f  the  country  which 

t  domiciled,  no  ob- 

1    f  his  not  being  a 


b   th    f  h 


of  a  third  country  might  be  th    d 
employed  hira  as  ambassador,      d 
jection  seems  to  lie  against  h  m 
native. 

CXXXVir.  The  private  r 
eiently  ennobled  by  hia  Sove     g        h 
refusal.     The  King  of  Spai         pi  y  1  E,  1 
England  and  Holland  (1633  )     A  St  t     h  w 
honour  justly  refuse  a  notorio    ly  lip 

lawfully  any  person  known  t    b    p  Uy  d 

the  State.(»-) 

*How  far  the  religion  of  th     mb       d  fc 

objection,  will  be  presently  1  d  (  )     It 

to  state  here  that  no  State  ia  b       d  t  P  p  1  Legate  or  Nuncio, 

armed,  either  by  speoiic  instructions  or  by  the  general  Oanon  Law,  with 


bas  ador,  who  is  suffi- 
t  tute  no  ground  of 
mhassador  both  to 
would  for  its  own 
nd  leas  justly  but 
ble  to  the  head  of 


ly  necessary 
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(n)  Story's  Comment,  on 

the  Unitea  States,  1. 

669.     MiruBS, 

a.  83. 

(o)  Bjnt.  Q.  J.  P.  I.  ii.  C 

.  V.     Zoucb,  p.  2,  6.  i 

Ip)  Q.  J.  P.  1.  ii.  c.  v. 

(5)  Ibid. 

Merlin,  ib 

\r)  Wicquefocl,  1,  S.  13. 

L'ambauadeuT  doU  , 

Jjffc  agrcahU. 

"Le  me; 

sme  droit 

de  gens  qui  ne  permet  pas  qn'ou  fasse  violenee 

ou  outrage  an 

.  ministre 

admis  et  reconnu,  permet  a 

ax  princes  de  ne  poi 

nt  admettre  i 

0  dont  ils 

puissent  recBvoir  du  dSpla 

isir."     Wicquefort  gives  a  catalogue  of  ambassadors 

refused  on  this  ground.   Tli 

leDukeofBuckmeta 

ra,  employed  by  Charles 

I.,  might 

well  have  been  rejected  both  by  Spain  and  Prai 

It  of  the 

inaoleuce 

and  arrogance  of  hia  conduct. 

(s)  Tide  post,  RBLieiON  i 

LSD  TBB  SiiTB,    Hefftei^,  a.  200,  n. 

.4.    Mirns3,a.94. 
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powers  injurious  to  the  Eatablislied  Churcli  or  to  tho  soyereigcty  of  the 
State  over  a,ll  causes,  ecclesiastjoal  as  well  aa  civil.  States  have  aright  to 
refuse  the  reception  of  such  a  minister,  or  to  demand  that  these  powers  be 
limited  and  defined,  so  as  to  he  consistent  with  tbeir  safety,  hefore  the 
bearer  of  them  be  admitted. 

The  notification  of  the  refusal  to  receive  ought  to  be  made,  if  possible, 
hefore  the  ambassador  has  left  his  own  country,  hut  it  may  he  iroparted 
openly  on  his  arrival,  or  tacitly  by  not  accepting  the  letters  of  credit.(/) 

CXXXVIII.  Tbe  existence  of  a  state  of  war  between  two  nations  by 
no  means  relieves  them  from  the  necessity  of  receiving  each  other's  am- 
bassadors, not,  of  course,  for  the  purpose  of  residence,  hut  of  audieuoe. 
It  may  be  necessary  to  demand  a  passport  or  safe  condact,  through  the 
intervention  of  a  third  State  or  of  a  herald,  and  what  it  is  necessary  to 
demand  may  bo  refused  ;  but  the  refusal  cannot  lawfully  be  grounded  on 
the  mere  existence  of  a  state  of  war,  for  the  greater  the  evil  tho  more 
stringent  is  the  obligation  upon  nations  to  adopt  the  readiest  means  of 
putting  an  end  to  it,{M)  and  especially  those  which  are  most  likely  to  pre- 
vent or  stay  the  shedding  of  blood. 

r*1541  CXXXIX.  We  have  now  arrived  at  the  discussion  of  the  *third 
L  -"  question  propounded,  viz. : — Is  a  State  hound  to  allow  a  resident 
embassy  ilegationtm  assiduam^  wilhin  its  territories  ? 

The  continuous  residence  of  an  embassy  is,  to  speak  strictly,  a  matter 
of  comity,  and  not  of  strict  right.(a;) 

Nevertheless,  so  long  a  custom  and  so  universal  a  consent  has  incor- 
porated this  permission  of  oontiiiuous  residence  into  the  practice  of  nations, 
that  t!io  gross  discourtesy  of  refusing  it  would  require  unanswerable 
reasons  for  its  justification,  and  would  place  the  refusing  in  so  unfriendly 
an  attitude  towards  the  refused  State,  as  to  be  little  removed  from  a  con- 
dition of  declared  hostility. 

Grotiua,  indeed,  siiys,  "  Optimo  autera  jure  rejiel  possunt,  quse  nunc 
in  usu  sunt  legationes  assiduee,  quibus  quam  non  sit  opua,(y)  docet  nos 

lu)  Valtel,  L  iv.  c.  1.  e.  6l.     Cnmment  on  d     al  m  i?  n  enn&mi. 

(x)  Wheaton,  BI.  2,  261,  2.  Merlin,  lb.  s  3  H  £f  3  00  Wa  d,  voL  ii. 
p.  48*. 

Lord  Coke,  speaking  of  Henry  VII.,  says,  hat  m  e  and  p  que  k  ng  would, 
not  ia  all  his  lime  suS'er  Liegcr  {i.  e,  rusiden     a  nbnssad  o        r  o  e  sn  kins 

or  prince  witliin  bis  realm,  nor  he  with  tbem    bu 
dours." — 4  Inst.  155. 

Charles  I.  Expressed  resentment  against  the  D 
embassy  lo  England. — Wicq.  Mem.  touch,  les  Ambe 

In  1660,  a  ooble  member  of  the  Polish  Diet  compla  ned  of  he  on  nued  resi- 
dence of  the  French  ambassador,  "que  U  sejour  de  lambasaadeu  esto  t  suspect, 
pareegue  les  ambassadeura  onl  aecouttumis  de  te  rel     r  di>  qtie  ieur  fi^go  iotion  eit 

In  1 668,  an  attempt  was  made  bj  vaiions  members  of  tbe  Diet  to  send  away  all 
ambassadors ;  it  was  resisted  bj  the  king  and  senate,  bnt  ia  said  to  have  been  one 
of  the  chief  causes  of  the  dissolution  of  the  Poiisb  Diet.— Wicquefort, !.  Tiii. 

(y)  The  Justinian  law  was  unqneationablj  adTCrse  to  the  notion  of  a  resident 
ambaasador.  It  had  no  idea  of  protecting  foreign  cornmerce,  "pemieiosam  wbibas 
mercimonium"  (Cod.  I.  iv.  t.  63,  s.  3),  which  it  forbad  nobles  to  eieroise,  and  which 
it  conceived  might  lead  to  a  revelation  of  the  secrets  of  imperial  policy.  The  Code 
contains  a  very  curious  law,  beginning ; — "  Mercatorea  tarn  imperio  nostro  qnam 


„Google 


EMBASSY  — GENERAL    STATUS.  117 

antiquitas  cui  UIeb  ignoratce ;"(s)  but  *it  must  be  remembered  c,isjkt 
that  since  this  opinion  was  expressed,  a  usage  of  two  additional  •-  -I 
centuries  has  imparted,  aocording  to  the  principles  laid  down  in  an  earlier 
chaptered)  of  this  work,  a  character  approaching  to  that  of  positive  law 
upon  this  institution  of  resident  embassies. 

Vattel(6)  therefore  declares,  that  even  in  bis  time  the  custom  was  so 
deeply  rooted  aa  to  require  excellent  reasons  for  its  abrogation  by  any 
iDdividua)  State. 


"CHAPTER  IV.  [*156] 

EMBASSY — GENERAL   STATUS. 

CSL.  We  have  now  considered  the  Rights  and  the  Duties  incident  to 
the  sending  and  receiving  of  embassies.  The  next  subject  for  discussion 
ia  the  Status  which  International  Law  ascribes  to  those  who  are  so  sent, 
and  to  those  who  are  so  received. 

This  slatm  is  composed  of  rights  slricH  juris,  resting  upon  the  basis 
of  natural  law  and  therefore  immutable,  and  of  privileges,  originally  not 
immutable,  but  so  rational  in  their  character,  and  so  hallowed  by  usage, 
as  to  be  universally  presumed,  and  to  become  matter  of  strict  right  if 
their  abrogation  have  not  been  formally  promulgated  (a  case  almost 
inconceivable)  before  the  arrival  of  the  ambassador.  The  former  are 
usually  described  under  the  title  of  inviolability,  the  latter  under  the  title 
of  exterritoriality.  ^!i\  It  is  with  the  former  that  we  are  at  present  con- 
cerned. (6) 

CXLI.  The  right  of  sending  embassies  being  *established,  the  r-^.  .„ 
personal  inviolability  (inviolahilitas,  inmolahUili,  Uhverletxbar-  L  J 
Aei()  of  the  ambassador  follows  as  a  necessary  consequence. 

Persarnm  reg[  aobjectog,  ultra  ea  loca,  in  quibus  ftederie  tempore  cum  memorBti 
natione  nobis  coavenit,  nnndinas  eieroere  miaimft  oportet:  ne  alieni  reffiti  {quod 
non  coiajenit)  icrutenlur  aroima"  &o.— lb.  s.  4. 

\z)  L.  ii.  c.  xviii.  s.  3,  2  {a)  Vide  ante,  vol.  i.  cbap.  v. 

(i)  Vattel,  1.  iv,  0.  Y  e  66  Dei  Mini  Iret  reiidsnCs.  "  La  coltame  d'entretenir 
partoat  des  miniatrea  contitiuellement  rfisidBnte  est  aujouc-d'hui  si  bien  fitablie, 
qa'il  fant  allfiguer  de  trJs  bonnes  raiaons  pour  retuser  do  s'y  pcoter  saua  offenaer 
peraonne."    M[rusa,  s  h2 

"HodiB  tamen  ita  uturpaatur  ut  sine  lUis  amicitia  vix  stabilis  inter  populos 
divereoB  coU  videator  eloi  nee  mmua  uaum  habeat  exploratornm."— Huberos  de 
Jure  Civili,  1.  iiL  c.  xli 

(a)  The  necessltj  of  the  caaa,  the  usage  of  furo  gn  writers,  the  great  oonvealence 
of  the  term,  will,  it  is  hoped,  jnatifj  the  attempt  to  naturalize  this  word, 

(b)  Vattel,  I,  iv,  c.  v.  e.  B5,  ib.  o.  rii.  b.  81,  &  a.  103.  "Noas  avons  d6duit  Tin- 
dSpeodance  et  Pinviolabilitfi  de  rambassadeur  dea  priiiclpes  nalurels  et  nicessaires 
du  droit  dea  gena — cea  prerogatives  lui  aont  coafirci^eB  par  I'usage  et  le  cousente- 
ment  g^n^ral  des  natiooB." 

Haffteca,  s.  204,  "ein  ao  v^n  telbsl  tick  'oentekendea  Ueeht."  S.  205.  "In  der 
Nalv,r  der  Saclte  ist  nun  ein  Mehrerea  nieht  begriindet  abs."  n.a.w. 

Eliiber,  b.  203.  "  Den  Gesandteu  rftarat  theila  dai  natiirlkhe  VbUcen-echt  theila 
da»pomlim  der  Eucopfliachen  Staaten  besondere  Vorreclite  eio."  u.a.w. 
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Everj  foreigner,  indeed,  is  under  tbe  protection  of  the  State  in  whieh 
ha  is  oommorant,  and  is  so  far  inviolable. 

But  this  attribute  is  in  a  special  manner  ascribed  to  tlie  representative  of 
a  Foreign  State,  in  whom  the  image  of  Lis  sovereign  and  the  majesty  of 
his  country  are  aa  it  were  visibly  present;  therefore  the  espression  of 
sanctity  {sanctitas,  personne  mcree,  Heiligkeit)  is  often  applied  by  jurists, 
philosophers,  and  historians  of  all  ages  and  countries,  as  applicable  to  the 
bearer  of  an  embassy. (c) 

CXLII.  Any  offence  committed  against  their  person  is  or  ought  to  he 
considered  by  the  State  aa  an  offence  against  the  State  itself  {crime  d'etat.) 

The  injury  done  to  an  ambassador  is  not  merely  an  injury  done  to  tho 
Sovereign  and  country  which  he  represents,  but  a  violation  of  the  common 
welfare  and  general  safety  of  all  nations. 

Therefore  there  is  a  peculiarity  incident  to  this  rigl!t,(ri)  *viz., 
L  -'■"'' J  that  an  infringement  of  it,  unlike  the  invasion  of  particular  nation- 
al intciests,  becomes  immediately  and  directly  a  matter  of  general  Inter- 
natioml  concern,  and  entitles  all  nations  to  demand  and  enforce  atone- 
ment foi  the  offence  and  punishment  of  the  offender. 

CXLIII  The  atonement  and  punishment,  moreover,  are  to  be  measured 
by  a  standard  different  from  that  which  might  satisfy  an  injury  done  to 
a  private  subject. (e) 

(c)  Grotiua,  1.  ii.  o.  xriii.  a.  i.  "  PasEim  etiim  legimns  sacra  lagationnro,  sancti- 
moniam  legatoram  .  .  .  saneta  corpora  legatoram." 

lb.  8.  Iv.  6.  "Quare  omnioo  ita  censeo,  placuieaa  gentibus  ut  commutiia  mos, 
qui  q^nemvis  in  alieno  territorio  esiatentem  ejus  loci  territorio  Bubjieil,  exceptionem 
pHteretur  in  legaUs,  utqul  sicat  fictione  quftdam  habentur  pro  persouis  mitteiitium 
tenatfti  faaaa  3scam  atiulerat,  anctoriiatem  rei^'ublicce,  ait  de  legato  qnodam  M.  Tul- 
liuB,"  Ac. 

Bynkerslioek,  De  F.  L.  c.  v.  De  Sanctttate  Legaforum,  &c.  "Plus  scire  attinet, 
aa.%  rations  legati  apnd  omnes,  ut  dixi,  gentes  habeaottir  aancti — Et  si  sanctum  id 
sit,  guild  ab  injuria  hommum  aiqxte  d^eaeum  nainitvm  eat,  nt  esse  dioit  Marcianna  in 
L  8,  pr.  ff  De  Rev.  Ditis.,  ntque  ei  proprietate  verbi  deducit  Festua  in  V.  sametunt, 
dicendum  videbatnr  sanctitatem  id  legatis  prfestare,  ne  dicto  faetove  offeciiere 
liceat,  quia  imaginem  principis  ani  ubique  circumfecunt,  quia  pads  et  fcedemm 
nuQcii  aunt  et  proseaette,  et.  sine  liia  geniaum  aodetaa  at  beata  quies  salva  esae 
nequit" 

Vattel.l.  iv.  0,  vii.  s.  81,  &  s.  92,  "  L'inviolabilil^  du  ministre  public,  on  la 
sfliel6  qujlni est  dne,jiiu« sam(emeni  et  pftia pariicMZieretneni qn'^  tout antre  stranger 
on  eitoyen."    Martens,  s.  2i4.    Klubar,  a.  203. 

(d)  Whether  Vattel  be  right  or  not  in  the  application  of  the  principle  of  the  law 
to  the  case  of  the  ambaaaadora  of  Francis  I.,  put  to  death  by  the  Governor  of 
Milan,  through  which  city  they  were  travelliag  to  Conatantinople,  the  principis 
which  he  lays  down  is  sound  and  true  r  "  Et  comma  il  n'en  donna  point  de  Eatis- 
faclion  comenable,  Frangois  I«'  avait  oa  trfes-juste  sujet  de  lui  declarer  la  guerre, 
et  Dieme  de  demander  I'assistance  de  tontea  las  cations.  Car  line  affaire  de  cells 
naiwe  n'est  point  un  different  particulier,  uce  question  litigeuse,  dans  laquelle 
chaqoe  parde  tire  le  droit  de  son  cSt^;  c'ss!  la  quereUe  de  toutes  ha  naiiojts,  int^ies- 
siea  i,  maintBcir  comme  sacrls  le  droit  et  lea  moyens  qa'elles  oat  de  cotnmuniquer 
ensemble  et  de  trailer  de  leurs  affaires." — 1.  iv.  c.  vii.  s.  84.  "Quiconque  fait  vio- 
lence h,  ua  ambassadenr  on  b.  taut  autre  ministre  public  ue  fait  pas  aealenient  in- 
jure au  souverain  qua  ce  ministre  tSpreaente ;  il  blesse  la  sliretfe  commune  et  lo 
aalutdee  nations;  il  ee  rend  coupablad'ua crime atroceanvera  tous  les  penplea."— 
lb.  3.  81. 

OB,  qui  legates 

s,  qui  privatum  quemcunque  la 


„Google 


EMBASSY.  — GENERAL    STATUS.  119 

An  amltassador,  it  will  be  seen,  may,  witli,  but  cot  without^/),  the 
consent  of  Iiia  master,  waive  his  privilege  of  exoniption  from  the  local 
tribanala ;  but  if  wrong  has  been  done  or  an  insult  offered  to  him,  he 
cannot  appear  as  a  common  person  demanding  satisfaetion  in  a  court  of 
justice  ;  he  has  a  riglit  to  demand  that  the  State  in  which  he  is  residing 
prosecute  the  wrongdoer  aa  a  public  cnminal.(g') 

CXLIV.  There  ia  another  peculiarity  incident  to  this  right  which 
requires  observation.  The  Civil  Law  of  Rome  expressed  a  sound  princi- 
ple of  jurisprudence,  in  declaring  that  it  was  competent  to  a  person  to 
waive  any  advantage  *which  had  been  introduced  for  his  sate  j-^,  --,-. 
only,  into  a  covenant  (AJ  '-         -^ 

The  SoverBi^ns,  therefnre,  of  the  State  may  wa  \a  tl  e  tights  due  U 
them  in  the  person  of  their  arabj^sadors,  but  the  ambaasidois  them 
solves  havo  no  such  liberty,  because  these  rights  ire  not  incident  to  their 
office  for  their  own  private  convLmence,  but  for  the  honour  of  their 
Sovereign,  the  good  of  their  countiy,  and  the  welfire  of  all  nations  (i) 

This  principle  is  to  be  found  in  the  Roman  L'^w,  even  with  respect 
to  the  legatus  of  a  subordinate  city  oi  provmce  ot  the  empue  Suifa 
Biifjht  nit  be  in=tituted  against  him  '  Julianua,  sine  dntinctioae 
denegan dam  actionem  Mento  ,  ideo  enim  *non  dalur  act  o,  ne  [-,ig/ii 
ab  officio  Buscepto  legationis  avooetur  (/)  and  again  — '  I'e(^)  L  ■' 
eo  autem  qm  ddiit  h^reditatem  Casaius  ■icribit  quamvia  Bom's  idierit 
hasredititem,  non  oompetero  in  cum.  actionem,  ne  impediatui  kgatio     et 

This  proposition  as  to  the  incotnpeteni.y  of  the  representative  to  con 
sent  to  the  renunciation  of  rights  of  mujlibihty  belonging  to  h  s  con 

(/)  Unitod  States  T  Benner  1  Bald    nt  |_4mei  can)  Beports     40 

(?)  Vatlel  1  IV  c  Tin  s   1 

(k)  Cod  1  11  t  3  De  Pactie  s  29  Si  quia  in  coi  sc  ibendi)  iiiafrumento 
&c  &c  qnare  et  in  bac  causa  pacta  non  valeant  cumslia  3 1  reg  la  j  una  antiqui 
omues  liceutiam  habere  his  qi£e  pro  se  mtroducta  sunt  renuDciare 

(i)  Bjnkershoek  De  Foro  Leg  at  the  end  of  hia  xx  u  chapter  Legatus  an 
jurisdiction  em  prorogare  et  f  n  ptivilegio  renuneiare  poseit  arrives  at  pretty 
much  the  samo  coQclusioii  as  is  esptessed  in  tbe  teat  bere :  "Ego  vero,  quicquid 
earum  rerum  sit,  non  ansim  dioere,  legatum,  iuconsulto  prineipe,  jnri  buo  renun- 
ciare  posse  i  ad  quid  enim  legaforum  privilegia,  quam  nt  ipsi  priocipibue  suia 
tnagis  ntiles  slat,  et  eonim  legatio  nulla  re  impediatur?  _  Magis  igitnr  hieo  pcivi- 
legia  pertinent  ad  cauaam  Prmcipis,  quam  ipsius  legati  |  aibi  reuauciatione  suft 
legatus  Goocre  potest,  Prinoipl  non  potest."  Then  follows  a  position  doubtfully 
eipressed  even  at  the  time  he  wrote,  and  which  can  now  be  aearcely  admitted  at 
all : — Alqne  ita,  conauUa  ratione,  forte  dicendnm  est,  legatum  in  ca-usAdeUcHnunguam 
pcivilegio  fori  renunciare  posse,  in  eaush.  civili  non  aliter,  qoam  nt  ftdveraiiB  earn 
'  us  dicatur,  non  ut  sentenUa  executiom  mandetw,  in  quid  per  earn  impediretur  legatio, 
it  in  causa  criminali  tantam  nou  semper  impediri  solet.  Sed  ad  mauum  non 
nnt  ea  geutiuok  esempla,  ut  ex  jure  geutinm  e£l  de  re  possim  constituere." 

For  tbe  "  tatJo,"  he  refers  to  the  passage  cited  below  from  the  Digest.  In 
leithercase,  at  the  present  time,  caujit  is  concelvefl,  the  ambassador  reje  inconsuiW 
forego  his  right.    De  Foro  Leg.  c.  uiii.  in  fine. 

Vattel,  1.  iv.  c.  viii.  s.  si.  "Mais  ei  I'ambaaaadearTent  renonoer  an  parti e  il  son 
ind^peudance  et  se  sonmettre  i  la  jaridiction  dn  pays  pour  atfaires  civilea,  ille 
pant  sans  donte,  poorvu  qna  ce  soit  aveo  le  conaeiitement  de  son  maitre. — Sana 
ce  consentement,  Tambaseadear  n'eat  pas  en  droit  de  renoncer  t,  des  privilflges  qui 
intfiressent  la  dignitS  et  le  sacvica  de  son  souyeraia,  qui  sont  fondfis  snrles  droits 
du  mattre,  faits  pour  son  avantage  et  non  pour  celuL  du  minist^c." 

(k)  Dig.  1.  v.  t.  I,  De  Judiciia,  &<!.,  B.  24.  (I)  Ibid.  s.  26. 
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atitaent,  is  also  applicable,  by  the  practice  of  nations,  if  not  by  the 
reason  of  the  thing,  to  the  renunciation  of  the  privileges  of  cxtcrrito- 

CXL       Th  l.     f  fl  w    g  from  the  Law  of  Nature 

and  h                   h     h    g          pp      b  1  societies,  and  therefore 

unal       b     b               d     d                            h  mmunity  of  nations. 

Th          gh              b           k     w    d          nd  pected  since  the  dawn  of 

civil                          g          "^               "^   y^  tig^a  of  their  recognition 
even   m    g  b    b             b 

G-  h  h  h  p  er  -De  Legationum,  Jure, 

obse          h      h                        m         d         b  cred  rights  of  embassies, 

tho  i                  y                              p  g  in  the  works  of  writers 
of  a             (    ) 

-1          ^                                          ''  '^«^  ™  tlieyw  legationis 
L        J                            m                     °^    %     '^'■''ni  Greek  and  Latin 

auth         P        b                b     y         m  — "  et  quo  quis  eruditior 

fuit      p                                            dm  norao  aegat,  probandum." 

I     h       w                        wh    h          w  hoped  that  the 
Byn        h    k  w            b                d 

CXLVI    E          hi                b      g      d  the  peoiiliar 
of  th     M              w      p               h            k     w    dged  the  inyiol ability  of 
ambas    d       {  ) 

TheEgyptians  clothed  the  fanoliona  of  the  ambassadors  with  areligious 

character,  and  are  thought  by  some  th  psedaw        n      d 

upon  the  subject;  and  this  code  Pyth  g    a  ad       h                d      d 

into  Greece.     The  Greeks(ti)  held  inhh  m       nadn         dwh 

geatiura  Olis  dobitum,  jus  divinum  humanum  m.  g  g 

tionUEQ,  fcedera  saucta  gentibua,  ftedua  hum       to.  P  &  "n   — 

lb.  L.  2,  c.  18,  s.  1. 

De  Foro  Leg.  c,  v.  in  prin. :  "  Ad  aatietatem  sufEoero  possuct  qua!  in  hanc  rem 
congeasecunt : — videlicet,  Jaeobua  Oujacina,  \.  si.  obaerv.  c.  5.    Albericus  Gentllia, 
De  Leg.  \.  ii.  c.  1  &  14.    Hugo  Grotiua  (princepa  juria  public!  maglater,)  1.  ii.  e. 
18,  s.  1  &  @  in  note,  adciue  eum  locum  iantitm  mm  omnea  Grotii  inl^pretei." 
Wicquefoct,  1.  i.  c.  2T,  38. 

Monteeqniea,  De  I'Esprit  des  Loia,  1.  xxvi.  chap.  21. — "  Qu'il  no  faut  pas  decider 
par  les  loia  poliliques  les  choses  qui  ap^artieunent  an  droit  des  gena. 

"Lea  loia  poliUquee  deroandene  que  tout  homme  soit  aoumis  aui  tribunans 
criminels  et  civila  du  pays  ob.  il  eat,  et  k  I'auim  ad  version  du  aouverain. 

"  Le  droit  dea  geae  a  voula  qne  lea  princes  s'envoyassent  des  ambasaadeurs  ; 
et  la  raiaon,  tir6e  de  la  nature  d^  la  cboae,  n'a  paa  permis  que  ces  ambassadeuia 
dgpendisaent  du  souvertua  chea  qui  ila  aont  envoy^s,  ni  de  aes  tribuiiauz.  Ila  aont 
la  parole  da  prince  qui  lea  cnvoie,  etcette  parole  doit  Stre  libre. 

"Aucun  obstacle  ne  doit  les  empgcber  d'agir,  lis  peuvent  souvent  dSpiaire, 
parceqn'ils  parlont  pour  iin  homme  independaot.  On  pouvait  leur  imputer  deS 
crimes,  s'ils  pouvaieiit  6tre  punig  pour  des  crimes;  on  pourrait  leur  suppoaer  des 
dettes,  a'ila  ponvaient  6tre  turatfis  pour  des  dettes.  Uq  prince  qui  a  line  EertS 
natarelle,  parlcrait  par  la  boucbe  d'un  homme  qni  aurail  tout  ^  eraindre.  31  faut 
done  auivre,  b.  regard  des  ambaasadeurs,  lea  raisons  tiriea  du  droit  des  gens,  et 
non  pas  celles  qui  d^rivent  du  droit  politique;  que  a'ila  abnaout  de  leur  Gtre 
repr£sents.tir,  on  le  fait  cesser,  en  les  renvoyant  chez  eux :  on  peut  in£me  tea 
aoeuser  devant  lenr  maltre,  qni  deilent  par-li  leur  jnge  ou  lear  complice." 
(n\  Chronicles,  0.  six. 

(o)  W.  Wachamotb,  Jus  Geatiun  quale  obtinuit  apud  Grfficos. 
Alber.  Gentilia,  c.  svii.  Quadara  Grascorom, 
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rel  g    US         t  ty  th      ffi       f    mb       d        (       ^     )       1  tb     ' 
lablty      f    h      Id     (    ^  Itr    t        )    wt      w  1       p       t 

app  li         It       d        th         1       p       d     f    h      1    t    y      It 

pr  b  bl    th     f   m  th    G-     k   w     1        1    t    tb   R  th    ,-  ,„  -, 

ve  7  k  bl        1 1  t        f  tb   G  11       m  F      1  L  ^     -I 

Q\IA  II   Th  f  1  wl        It  d  f     1     t      wl 

la  d  th    f      d  t  f  Imp       1  E  m    b    It      t    f  th  f  th 

ow    g  tl      1     f  f       !  t  f  th       d  m    t  ty      Th    p   n 

cipl      f       1   b  d  th       1     wl  d  m    t   f  tb       It         f  f  m  ly 

tb     d  t    t         f  ju  t       tb        1  fig        t!i         tt  t 

in  £  f  th     St  t  m  d    g  I     tb     d     btf  1       t  f  tb 

ea  ly  1th         f      d  th         b    f       t       th         w      !         t       aa 

de    1  p  d  by  tb         g  f  tl  d  t       {j ) 

lb    WW  n  t  tl  h  w         w  th       p    1 1    th       I.    wl  dgm  nt 

anl     b  f  th        1        f       h        d  tb     p        pi       f  J     t        n 

tb  t  w  th     th  mm      t  Th  t  th  ty    f  a  y 

su  h      1         dp        pi       h     Id  th       f      y    f  b  t  n 

b        h    n  ed  by  R  m         d  tb  t  tb  t         h     id  h 

b        md        ptfb  ttt  ftwhhdtglh 

fr  m     11     tl  t  1  wh   b     t  th     t  m      g  ly  i        g      f 

thtt       d       yfjtywhhh       t         lb  Iq      t 

Th  t        h  ty    h    Id  b        >         f  It   w      m    t      m    k  bl 

th  t  t    h     Id  h       b  ppl    1  f    m  w  th     t        1       t  IiL    th        h 

ptafh  ttt        fmwth    — tb  t  1  d      f     t         d 

obrv  ptgb       hfit       t       ILwhldh       bn 

at  mptdtEmfmf  1  mt 

of  great  peculiarity.  The  account  is  given  by  Livy  '■[•{)—"  Ut  tamea 
qnoaiam  Numa  in  pace  religiones  inatituisset,  a  ae  (Adco  Martio)  bellicte 
oeremonise  proderentur,  nee  gererentur  solum  sod  etiam  indicercntiir 
bella  aliquo  situ,  jua  ab  antiqua  gente  *^quicoli9,  qaod  nunc  |-,,ion-i 
Fetiales  babent  descripsit  quo  rea  repetentur.(r\  h         J 

The  Fecial  inatitution  lasted  aa  long  aa  the  frea  Republic.  It  withered 
in  the  civil  wara ;  and  though  the  name  and  the  title  of  its  chief  officer, 
that  of  Pater  I'ati-atui,  existed  in  the  time  of  the  first  Cjesara,  all  trace 
of  both  name  and  thing  disappears  in  the  reign  of  Tiberius. 

The  office  and  functions  of  the  ambassador,  however,  retained  the 
sacred  inviolability  which  had  been  am     g  th      tt  'b  t       f  the  Fecialea. 

{p)  Geist  des  romischen  lUchls,  u.s.w            K  d  Iph  lb       ^  h  ipaig,  1853- 

(g)  Lib.  L  0.  32. 

(t)  "  Legali  nomen  fedalis  tenet  cam     d  fcpd      f        d  m  t  mdicendnra 

bellum  proSacebatar,  ad  jubendiim  ftlicu  d     1  q     m  d      d          d  1  quern  deden- 

dum."— Alter,  Gentilis,  L  i.  c.  13,  De  Jore  F  il  tPt  pt  t  Grot,  ubi  sup. 
s.  50,  in  fine.    Vide  ante,  vol.  i.  App.  p.  4  1 
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[*164]  *CHAPTER  V. 

AMBASSADOBS — ROMAN  LAW. 

CXIiVni.  («)It  is  necessary  to  notice  eertaiu  passages  relating  to 
the  jus  legationis,  which  occur  in  the  Digest  of  Justinian,  for  two  rea- 
sons : — Hirst,  because,  though  often  misapplied,  they  have  furnished 
materials  for  writ^ra  on  this  branch  of  international  jurisprudence. 
Secondly,  because  they  do  contain  principles,  and,  in  one  instance  at 
least,  a  direct  enactment,  applicable  to  the  present  subject. 

The  "legati"  mentioned  in  the  Eomaa  Law  were  not  ambassadors 
from  foreign  independent  states,  but  delogatcsffij  from  provinces  or  mu- 
nicipalities subject  to  the  Koman  empire.  It  is  to  these  officers  that  the 
passages  in  the  Digest  apply,  with  oae  very  memorable  exception.  That 
exception  ia  to  bo  found  in  the  opinion  of  Pomponius,  set  forth  under 
tho  title  "De  Legatlonibua."  "Si  quia"  (he  saja)  "legatum,  hostiv/m 
puhdsset  conira  jiis  gentmw,  id  commissum  esse  existimatur,  quia  mncU 
habeniur  legaii:  et  ideo  cum  legati  apud  nos  esscnt  gentis  alicujus  cum 
bellum  eis  indictum  sit,  responsum  est,  liberos  eos  manere.  Id  enim 
-^.pj.-.jwri gentium  conveniens  esse.  Itaque  eum  qui  legatum  "pulsas- 
L  -I  set,  Quintus  Mucius  dedi  hoatibus,  quorum  erant  legati,  solitus 
est  respondere."(c) 

It  is  impossible  to  deny  that  here  is  a  plain  and  direct  incorporation 
of  that  important  part  of  International  Law,  which  relates  to  ambassa- 
dors, into  tho  Municipal  Law  of  Rome. 

But  in  every  other  instance  the  Justinian  law  respecting  "  legati" 
applies,  as  has  been  observed,  to  a  class  of  deputies  or  delegates  from 
portions  of  the  empire. 

With  respect  to  Criminal  Jurisdiction,  these  laws  pronounced  the 
legate  and  the  members  of  his  suite  to  be  justiciable  at  Rome  for 
offences  committed  during  their  legation,  though  for  offences  previously 
committed  they  might  claim  to  be  tried  at  home  (rfomwm  i-ejJociire;)(i^) 
and  this  law  was  chiefly  relied  upon  by  the  civilians,  as  warranting  their 
opinion  that  Leslie,  Bishop  of  Rose,  the  Ambassador  of  Mary  Queen  of 
Scots,  was  justiciable  in  England  for  seditious  praetioes  committed  in 
that  kingdom.  This  obvious  misapplication  of  the  Roman  Law  has  been 
commented  upon  by  most  subsequent  jurists. (ej 

(a)  Bynkershoci  devotes  a  whole  chapter  fo  this  subject  (De  Foro  Leg.  o.  vi.,) 
which  begins,  "  Quamvia  noo  de  Popali  Eomani,  aed  de  Gentium  jariaprutlentia 
agamus,  aoa  abs  re  tamen  erit  de  Jure  Bomano  quEedam  pr^monnisse,  cam  qai  id 
aiKlit,  vBcem  fori  ommum  gentium  videatur  audire,  cumque  eliam  id  jue,  quod  certft 
rations  in  qaibnadam  legatis  cODstitntum  est,  ad  omnes  alios  imprudentia  quorum- 
dam  traduierit." 

(b)  "  Tantum  non  crant  proouratoree  et  ma 
(i;)  Dig:.  L.  t.  vii.  a.  xvii.  de  Legatlonibua. 
U)  Bynk.  c.  ri. 
(e)    Queen  Elizabeth's  coimcil  were  wise 

observes:  "Et  de  fait,"  (he  adds)  "  il  y  a  lii  .... 

tromp£s  en  ce  qu'ils  rgpondent  sur  lo  premier  article ;  et  si  lea  Lois  Komaines,  s 
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With  respect  to  Civil  Jurisdiction,  the  Justinian  laws  conferred  on 
legates  tho  privilege  of  claiming  to  have  civil  actions  brought  against 
ttera  on  account  of  obligations  contracted  before  the  period  of  their 
legation,  remitted  to  their  domestic  tribunal  {revocandi  domum,,')  on  the 
ground  that  tiie  business  of  their  legation  might  be  otherwise  delayed  or 
impeded.^  A 

But  this  privilege  was  not  extended  to  obligations  contracted  (-*i^(;-| 
*«  legationis  tempore,"  on  the  ground  that  a  facility  would  other-  *-  -i 
wise  he  given  them  of  fraudulently  possessing  themselves  of  the  pro- 
perty of  other  persons. 

By  the  Eoman  Law  a  persoB  might  "domum  revocare"  actions  hrought 

against  him.  at  Rome  for  obligations  eontraoted  not  at  hia  own  home,  but 

"intra  provinciam;"  but  if,  being  himself  tho  plaintiff,  he  remitted  the 

h  m     h    w        mp  11  d       h     t        t    1  f     1  h  m    If  th    e  against 

all     t        th  t  n     ht  b    b        ht  t  h  m 

Th    E,  m       L  w  h  w  w     Id      t    11  w  th    1  g  t    t    b  ing  such 

t  b  h         Idnt        ht  nae        tfth     vocations 

fh     Igt        b       Ij    tt       t  tlh  t    f    th  During  the 

t  m      f  h     1  <nt        th      f        h       uld       th     h    pi      t  ff       agent  for 

n  th  It      — a      1    wh    h  By  k      h    k       t        ly  of  opin- 

a        ht      h      dptdhyltnt        ILwwth       ptt    ambassa^ 

d  It      m      f    tly      J    t  h    th    k     th  t  h       d       hould  be, 

lylt       t       ILwh         pmttdth  tnnd  not  be 

m      hi    t  b      ght    ^       t  h  m    If  ( ;)     Up       th        m    ground, 

nbfii  ptlgt  oot  t  em  oould 

b   h    aght   gtlgt         pt  yp  judby  him, 

p  lyt    h     lf,t 

ThRm     Lwhf  Itgtl      t      h         m        emhlance 

t         dw     ntwhtt     fftp       It       t       IL       eapeetiug 
mb       d  th     gh  th  m  t  f    h    1  g  t    h      g  the  subject 

f  th    P  t    wh  m  h    w        nt       d    f  h     !      g  th    d  p  ty  from  a 

p    t         f  th       m    k    gd  m  m  te     Uy    ff    ted  th       t    d     t  on  of  the 
p        pi       f  th    f    m      nt    th    1  tt     1  w        It       t      1         {Bynker- 
h    k     y  )     f    t    bq         m  1 1  d     t        1    4     d  d     11     p     lii-  r.i  fj,-) 
ptdhpd  ptett  mi         tL  "^'J 

bq        (A) 
CXLIX.  Tho  Christian  Church  appears  to  have  aiforded  the  earliest 
instance  of  resident  ambassadors, (t)  as  she  probably  did  of  r< 


We  read  in  the  Novella  of  Justinian  of  apocrisiarii,(k)  sometimes  also 

leaquelleB  ile  Be  fondent,  ne  doivent  pas  Mtre  appliquSes  i  oea  flmbasBadeura,  que 
lea  yilles  ronnieipttles,  oa  lee  colonies  Eomaines,  eiiTOyaient  au  S^nat  on  a  I'Em- 
peranr." — L'Ambassadeur  et  ses  Fonctions,  I.  L  c.  xivii, ;  et  vide  post, 

(/)  Bynb.  ubi  snpr. 

(g)  Vide  post,  p,  193,  &c.,  and  SOI.  Courts  of  justice  have  tield  that  a  Plaintiff 
Ambassador  is  liable  to  cotmter-deniauds  in  a  court  of  justice,  and  that  a  prior 
assault  by  a  Foreign  Minister  will  ciouse  a  battery  committed  oa  bira  in  self- 
defence.     Vide  po3^  p.  132. 

ih^  Bynk.  c.Ti.  (0  Heffters,  s.  199. 

(4)  "  Apoensarius,  B.mbasciatoTe  o  pTocareiore,  duaKiiiuopios,  Icgatus  alicujua  rel 
procurator  qui  pro  eo  roapondet,  ab  dmnjiiveiiai,  respondoo." — ^Forcellini,  Loxioou, 


„Google 


PHILLIMORB    ON   INTERNATIONAL   LAW. 


called  responsaks,  who  seem 
ambassadors  for  tlie  affairs 
Principis  curia)  al  Constan 

The  right  of  sending  ttes     ffi 
beea  a  privilege  of  the  Patr 
the  Archbishop  of  Ravenna 
Apocriaarius  or  Rospoasal     w 

0 

P 

M 
fl 

fi  m 

g       h 

g 

d 

( 

h 

I 

of  resideut 
niluiu  self 

k    g,  to  have 

oroiMd  1, 

A       wards,  the 

Pope  at  the 

court  of  the  Emperor. 

rnssi   .TteO'-ii-"" 

1-         ■>  molandomm  rehgi 
whieh  the^MS  gentium  was 

The  Church,  however,  wa 
this  important  part  of  late 
of  lawleaaneasfm)  which  d   fi 
Middle  Ages,  are  to  be  fou 
the  aacredne.^s  of  the  ambas 

To  these  vioktiona  the  P 
apirit  of  chivalry  were  alik 
the  eafetj  of  the  Papal  lega 
him.     The  oppressive  tax  n 
ia  France,  where  it  long  ma 
foreign  ambaasador.     Tho  0 
of  the  ambaasador,  even  in  their  i 

CL.  The  infidel  was  taught  by 

eets  ahoat 

dm 
b 
L 

m    (  ) 

d 

A 

"name  of 
many  deeds 
ated  as  the 

olatioDB  of 

T 

nfidel  foe. 
bis  Kora; 

Emp 

nd  the  true 
I.  secured 
m     vea  towards 
e,  was  even 
Four  nf  the 

p       d     e  character 
Q  the  sacrednesa  of  embassies, 

Apocrisarins,  Du  Oange, — a  rerj  full  and  carefal  account. 

"Sesponsalia,  uuntius;  ioterflum  et  Apocrisarius  et  qui  Bmponsa  seu  neg 
Eccleaiastica  peragebat  Theodoras  Respomalis  venerabiUs  Seelesite  Oarthaffinii 
Congtit.  JuBtioiani  de  Africaca  Bcdeaia,"  &o. — Dn  Gauge  v.  BespooBalia,  i. 

See  Nov.  6,  c.  ii.    "  Ne  Gpiscopua  ultra  annum  extra  Eccleaiam  suam  de 
Bt  lUud,"  &c.    "  Proptflcea  eancimua  ai  tiuaudo  propter  eoclesiaBlicam  oi 
inciderit  neeesaitaa,  hane  aut  pet  eos  qni  res  agont  aaorarum  eccleaiorum  (quoB 
apocriaarloa  vocant)  aut  per  allquos  clericoa  hue  destioatos  aut  cecouomos  auos, 
notam  imperio  facers,  aut  noatria  adminiatratoribus  ut  impetrant  q 
est,"  &0.    Iq  c.  iii.  of  the  same  work:  "Ke  Episcopi  ad  eomitatum  PtineipU  at 
deut  absque  sjatatiois  literia."   The  bishops  are  ordered,  "aut  pereos  quivocai 
Hefereudarii  aanctisaimfe  mtyoria  Ecclesize  (i.  e.  Constantinople),  aut  per  religioao 


Patriaroharam  soggerere  si  Im- 


Apocrisarioa  cnjusqne 
perio,"  ka. 

See  also  Nov, 
tempore 

U)  C.  II.  Liist.  1.       J       Lr         m  fe    a  m 

bella,  captivitates,  a  p    tl  mi  on 

vioUmdoTtau  religio — h         d  g         m  m  g 

utuntur." 

(m)  Ward,  1.  280- 

(n)  Patter,  Beitrft  ts 

Ailer  all  that  has  ai  j      ,  m     y  |. 

theraaelvea  into  caaea  where  safe  condiKt  in  time  of  war  had  uot  been  granted,  and 
where  the  ambaasador  waa  aeiaed  iu  his  passage  through  a  third  couutrj'.  The 
passage  cited  by  Ward  from  Joinville's  Life  of  St.  Louis,  p.  67,  certainly  speaks 
of  it  being,  in  the  13th  century,  the  received  custom  iu  Christendom  as  well  aa 
heathendom,  when  war  broke  oat  between  priucea,  to  detaiu  aa  a  prisoner  and 
slave  the  ambassador  of  a  prince  who  happened  to  die.  lint  this  Ja  staled  pareo- 
thetioally,  with  respect  to  Christendom,  in  the  account  of  the  Patriarch  of  Jeru- 
salem being  made  captive  to  the  Emirs  of  Bgjpt,  and  cannot  be  takoa  to  be  true 
aa  a  general  proposition  with  respect  to  the  usage  of  Christian  princes. 
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though  he  sometimes  iuterpreted  the  injunction  as  being  applicable  only 
to  Mahometan  nations,{o)  and  "the  Turk  for  a  long  time  persisted  |-«jfln-j 
in  eonsiderinB  the  European  amhaaaador  as  a  tolerated  sav  in  L        J 


time  of  peace,  and  a  hostage  to  be  imprisoned  at  the  breaking  out  of  war. 
CLI.  Lastly,  it  should  he  observed,  tiiat  ovon  during  the  agos  of  vio- 
lence and  lawlessness  in  Europe,  it  was  the  principle  of  the  Roman  Law, 
which  afterwards  took  deep  root  in  Christendom,  that  an  injury  done  to 
an  ambassador  should  be  treated  hj  the  Sovereign  of  the  wrongdoer  aa  a 
crime  against  the  State. 


"CHAPTER    VI.  [*170] 

EMBASSY EXTENT   OF   INVIOLABILITY. 

CLII.  It  is  not  probable  that  it  will  ever  he  necessary  to  draw  the 
line  of  demarcation  in  pvaetiee  between  the  Eights  of  inviolability,  founded 
npon  the  Law  of  Nature  (j«s  gentium  jtrimmvum,)  and  the  Privileges  of 
Exterritoriality,  founded  upon  usage  and  implied  consent  (^j'us  gentium 
secundariwm,')  and  in  most  Treatises  they  are  treated  of  together  and  with 
little  if  any  distinction. (o) 

CLIII.  Nevertheless,  it  concerns  the  interests  of  International  Juris- 
prudence, considered  as  a  science,  and  it  may  bo  necessary  in  practice  to 
establish  this  distinction.  What  then  are  the  limits  within  which  this 
strict  Right  of  Inviolability  is  circumscribed  ? 

1.  To  what  class  of  diplomatic  agents? 

2.  To  what  persons  other  than  the  diplomatic  agents  themselves? 

3.  To  what  subject-matter  does  it  extend  ? 

4.  At  what  period  of  time  does  it  begin  ? 

5.  Over  what  period  is  it  extended  ? 

6.  Is  it  affected  by  the  breaking  out  of  war  between  the  country  which 
sends  and  that  which  receives  the  ambassador? 

These  are  questions  which  require  as  precise  a  solution  as  the  nature 
of  the  subject  will  admit. 

First, — The  Eight  of  Inviolability  extends  to  all  classes  of  public 
ministers  who  duly  represent  their  Sovereign  or  their  *State.  f-.jiTi-i 
This  may  he  now  considered  as  an  axiom  of  InternationalLaw.fft)  L         ^ 

Secondly, — The  right  attaches  to  all  those  who  really  and  properly 
belong  to  the  household  of  the  ambassador — such,  to  use  the  ordinary 
description,  as  accompany  him  as  members  of  his  family  or  of  his  suite.fc^ 

Such  appears  to  be  the  best  opinion  upon  this  point,  though,  as  will  be 
seen  hereafter,  it  has  been  a  matter  of  controversy  whether  this  right 

(o)  MiruES,  E.  333.    Merlin,  Ministre  Public,  v.  iii. 
hi)  Miruss,  Be.  333-341,  is  Tery  able  and  learned  upon  the  point. 
\b)  Vide  poat,  p.  2  IT,  as  to  their  pririlege  of  eKterritorialitj. 
(e)  Vide  post,  pp.  198-7,  as  to  exterritoriality. 
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attaches  undor  all  circumstances  in  an  etpal  degree  to  tlie  suite,  as  to  the 
ambasflacloi:  himself.((i) 

Xhirdlj, — The  right  applies  to  whatever  is  necessary  for  the  discharge 
of  ambassadorial  funotions,(e)  "  nam  omms  coactio  (Grotius  says)  abesse 
a  legato  debet,  tarn  quto  res  ei  neoessarias,  quam  qua)  personam,  tangit, 
quo  plena  ei  ait  securitas."(_/'J  It  soema  to  follow,  therefore,  that  he  is 
entitled,  among  other  immunities,  to  an  exemption  from  all  criminal 
proceedings,  and  to  freedom  from  arrest  ia  all  oivil  auits. 

The  private  effects,  and,  above  all,  the  papers  and  correspondence (^) 
of  the  ambasaador  are  inviolable. 

The  queationa  as  to  members  of  hia  suite  who  are  suhjecls  of  the  Stale 
to  which  he  is  tent,  and  the  franchiao  of  hia  hotel,  aro  reserved  for  future 
consideration. 

r*172T  *('i)B'ourthly, — The  Eight  attaches  from  the  moment  that  he 
L  J  has  aot  hia  foot  in  the  country  to  which  he  is  sent,  if  previous 
notice  of  his  mission  has  been  imparled  to  it,  or  in  any  case,  as  soon  as 
he  has  made  his  public  character  known  by  the  production  either  of  his 
paasport  or  his  credentials. 

Fifthly, — The  llight  extends,  at  least  so  far  aa  the  State  to  which  he 
is  accredited  is  concerned,  over  the  time  occupied  by  the  ambassador  in 
hia  arrival,  his  sojourn,  and  his  departure. 

(t')Lastiy, — The  llight  is  aot  affected  by  the  breaking  out  of  war 
between  his  own  country  and  that  to  which  he  is  sent.  The  Porte,  indeed, 
used,  under  pretence  of  securing  the  European  ambassador  from  the  effects 
of  popular  violence,  but  in  reality  in  order  to  retain  him  aa  a  hostage,  to 
order  his  incarceration  in  the  prison  of  the  Seven  Towna. 

(d)  Tide  post,  p.  183,  an!  note  (n)  Sa'a  case. 

(e)  Kliiber,  g.  303.  "  Sie  eratreckt  alch  auf  alles,  was  ale  Bedingung  der  ges- 
andtschaftlicherL  Wirksamkeit  mbetrachteo  ist:  gana  vorBaglich  auf  Verrichtung 
der  geeandtschaftlicliea  Geschafte."    Miruss,  s.  335. 

(/)  Gcotius,!.  ii.  c.  xviii.  3.  ii.  The  Edict  of  tlie  States  General  in  16!9,whicli 
IB  diGcnssed  bj  Bjakershoeb;  in  bh  ninth  cliapter  (De  F.  L.,)  is  to  the  same  effect 

(g)  "Onregaraedoncrouvertaredealettreseii  temp8depaix,dequelquemftm6re. 
qu'clle  B'osecute,  corame  ime  violation  du  droit  dea  gena  ;  mais  la  piua  odieuse  et 
la  plus  hontensB  contravention  &  la  foIpabliqae.c'eBtqu'nngOQTerneraentsouffrelui- 
mSme  nn  tel  abus  dans  oes  bureaux  de  posta  qui  ont  rcQu  les  lottros  ayeo  la  tase 
Bons  lo  aceau  du  secret, "—Do  Garden,  Traitfi  complat  de  la  Diplomatic,  vol.  iJ.  p. 

(A)  Grot.1.  ii.  c.  xviii.  b.  vi.  "Oseferum  admlasa  legado  etiam  apud  taato  hostes, 
magis  apud  inimicos  prfesidium  liabet  juris  gentium." 

"Vattel,  1.  iv.  c.  vii.  a.  83.  "Quoique  le  caraetire  dn  ministre  ne  se  ddvoloppo 
dans  toute  son  ^tendue,  et  ne  lui  assure  ainsi  la  jouisaance  de  tous  Bes  droits,  que 
dans  le  moment  oil  ilestreconnuetadmia  par  le  aouverain  Jiqni  iltemetseslettres 
de  crfiance,  die  gu'U  est  mlri  dans  k  paya  oii  il  ttt  enooyi,  et  qu'U  se  fait  comtaitre,  il 
est  som  la  protection  da  droit  des  gens .-  autrement  sa  venue  ne  serait  paa  Eura." 
Maiten3,l.  vii.e.v.a.2l4.  De  Garden,  Traits  oomplet  de  Diplomatie,  vol.  ii.  p.  142, 
Merlin,  y.  iii.     Mirnsa,  S.  333.     Heffters,  as.  204,  210.     Bjnk.  De  f.  L.  C.  ix. 

(i)  Eluber,  s.  203.    Miruas,  s.  336. 
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^CHAPTER  VII.  [n73] 

:T ORIMItiAL  TiAW. 


CLIV.  We  have  now  to  consider  tUe  very  grave  and  difficult  questioD, 
whether  the  inviolability  of  the  ambassador  shields  him  from  responsibility 
to  the  criminal  law  of  the  State  to  which  be  is  delegated — may  he,  with 
impunity,  conspire  against  the  Sovereign  (crime  d'Elat,)  or  commit  outrage 
on  the  lives  and  properties  of  the  subjeot  [diiUpnv&  f) 

CLT.  With  respect  to  criminal  offeacei  against  the  Private  Law,  these 
may  be  of  two  classes :  (1 .)  against  the  property,  (2.)  or  the  life  of  indi- 
viduals. With  respect  to  the  former,  Uie  reason  of  the  thing  ami  the 
nature  of  the  ambassador's  function  unquestionably  demand  his  exemption 
from  the  criminal  tribunals  of  the  country. 

The  Sovereign  may,  according  to  the  gravity  of  the  offence,  signify,  in 
various  ways,  his  displeasure,  or  demand  his  recall;  but  he  can  neither 
be  punished  nor  arrested.foj 

In  1763,  the  Ambassador  of  Holland  at  the  Court  of  the  Landgrave  of 
Hcsse-Cassel  was  accused  of  mal- administration  of  a  testamentary  trust. 
The  Government  of  Cassel  called  upon  him  to  render  an  account,  which 
be  refused  to  do,  whereupon  he  was  arrested  with  a  view  to  obtain  from 
him  the  necessary  documents  connected  with  the  trust.  But  the  Land- 
grave was  obliged  to  send  a  special  embassy  to  Holland  to  make  apol- 
ogy and  reparation  for  this  infraction  of  International  Law. (6) 

*CLVI.  With  respect  to  graver  offences  against  the  Criminal  rnyrA-i 
Law,  such  as  murder,  the  question  is  more  difficult ;  but  the  true  •-  ■' 
proposition  of  International  Law  upon  this  subject  is  as  laid  down  by 
Grotius,  namely,  that  the  guilty  person  cannot  be  tried  by  the  foreign 
tribunals. (c)  This  doctrine  ia  also  supported  by  Wicquefort(<Z)  Zoueh(e) 
Bynkershoek,f/)  and  Vattel.fs') 

Great  authorities  in  the  English  law,  Coke,(7[)  Comyns,(*)  Hale,(i) 
Fosterifi^  held  a  contrary  doctrine;  but  Blackstone(«i)  correctly  states 
that,  whatever  may  have  formerly  been  the  opinion,  this  country  follows, 
as  others  do,  the  opinion  of  Grotius. 

CLVII.  With  respect  to  crimes  against  the  majesty  of  the  State,  such 
as  conspiracies  against  the  Government  or  the  Sovereign  thereof,  it  appears 
to  be  now  the  clear  law  that  no  judicial  process  in  the  State,  against  which 

(a)  De  Garden,  vol.  'A.  p.  149.  {J)  Ibid,  pp.  149,  150. 

(e)  Grot.  1.  ii.  c.  zviii.  4,  5.    Waid,  vol.  ii.  pp.  615-16. 

\d)  "Wicquefort  (Mr.  Ward  truly  observes)  composed  hia  Treatise  onAmbassa- 
dors  to  eetablish  thia  proposition,  lie  being  at  tie  time  undergoing  punishment 
from  Holland,  while  minister  of  Luneburgh  at  the  Hague,  for  betraying  the  secrets 
of  Holland,  in  whose  service  ha  also  was." 

(e)  Solut.  Qusest.  De  Leg.  del.  Jud.  Comp.  f/)  De  Foro  Leg.  c.  17,  18,  19. 

(g)  L.  ii.  a.  94,  5,  6.  '  (h)  4th  Inst,  15-3. 

\i)  Dig.  art.  Ambassador.  (k)  Pleas  of  tlie  Orown,  i,  99. 

[I)  Crown  Law,  188.    Vide  ante,  vol.  i.  p.  21. 

(m)  Comment,  i.  353-4. 
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the  offence  has  been  committed,  can  bo  put  in  motion  against  the  Eepre- 
Bentative  of  a  Foreign  Sovereign. 

CLVIII.  Sueh  appears  to  be  the  best  and  most  generally  received 
opinion  ;  there  are  not,  however,  wanting  writers  who  draw  a  distinction 
between  the  commission  of  mala  prohibila  and  mala  in  se,  and  between 
privata  &ni  puliUca  delicta.  Bat  the  reasons  of  exemption  apply  to  both 
cases;  namely,  first,  becaase  the  nature  of  tho  amhasaador's  functions 
P^^  -„  *demands  the  most  absolute  freedom  in  evei-y  case  that  may  arise, 
L  J  « securitas  legatorum  utilitati  quse  ex  pccna  est  preponderat,"(«j 
Secondly,  because  the  ambassador  represents  i!te  person  of  another,  and 
is  recognized  In  that  capacity  by  the  taeit  compact  by  which  he  is  admit- 
ted into  the  ooiintry;(o)  it  has  been  nobly  said;  "ils  sont  la  parole  du 
Prince  qui  les  envoie,  et  cette  parolo  doit  etre  ]ibre."(^) 

It  is  not  meant,  however,  to  convey  the  impression,  either  that  the 
ambassador  is  to  escape  without  punishment,  or  that  the  State  in  which 
he  is  discharging  his  functions  is  powerless  to  resist  Lis  open  violence,(2) 
or  to  stay  his  secret  machinations  against  her  public  safely,(?')  or  to 
redress  the  rights  of  a  subject  whom  he  may  have  oriminally  injured. (j) 

It  is  the  duty  and  the  right  of  the  injured  State,  under  these  oircum- 
Btances,  to  oppose  force  to  force,  and  in  the  event  of  secret  machinations, 
to  secure  the  person  of  the  ambassador  and  remove  him  from  her  bor- 
ders, and  in  the  case  of  the  privatum,  delictum,  to  insist  upon  his  being 
tried  hj  the  tribunals  or  the  proper  authorities  of  his  own  country. (i) 
r*17fn  CLIX.  One  of  the  questions  put  to  the  civilians  in  the  *case 
L  J  of  the  ambassador  to  Mary  Queen  of  Scots,  which  has  been 
already  referred  to,(M)  was  :-— 

"Whether,  if  an  ambassador  be  confederate,  or  aider,  or  comforter  of 
any  traitor,  knowing  his  treason  toward  that  Prince,  towards  whom,  and 
in  whose  realm  he  pretendeth  to  be  ambassador,  is  not  punishably  by  the 
Prince,  in  whose  realm  and  against  whom  such  treason  is  committed  or 
confederacy  for  treason  conspired;"  and  to  this  they  answered,  "We  do 
think  that  an  ambassador  aiding  and  comforting  any  traitor  in  his  treason 
toward  the  Prince  with  whom  he  pretendeth  to  be  ambassador  in  his 
realm,  knowing  the  same  treason,  is  punishable  by  the  same  Prince 
against  whom  such  treason  is  committed." 

(«)  Grot.  I.  ii.  c.  xviii.  4. 

(o)  Ward,  vol.  ii.  p.  516.  Grot.  I.  ii.  o.  iviii.  4,  5.  Huberus,  De  J.  C,  1.  iii.  c. 
12-22-24. 

(p)  Moatesquiou,  De  TEspi'.  dos  Lois,  Pt.  IT.  1.  xtvi.  c.  21. 

(5)  "  Quod  8!  rim  aimatam  iatentet  legatus,  sane  occidi  poterit,  non  per  modmn 
pcence  sed  per  modum  nataralis  d^ensioiiie." — Grot.  1.  ii.  c.  sviii.  4,  5. 

{r)  "  Pour  ce  qui  eat  des  crimes  c^Mat  les  mesurea  lea  plus  s^vSres  k  regard  d'un 
envojS,  soit  qu'il  ait  agi  d'aprftg  les  instructions  de  sa  conr  ou  spontan^ment;  Ji  la 
vfirit^,  ii  n'est  paa  permis,  dans  ce  caa  mSiue,  de  Ini  faiie  aiibir  une  peine  corpo- 
relle,  mala  le  droit  de  le  faico  arr6ter  et  traneporter,  sons  esoorto,  tors  des  fron- 
Ijftres,  eat  teclamfi  eana  opposition  par  tontei  iea  puiasances." — De  Garden,  Tr.  de 
Dipl.  vol,  ii.  pp.  150-1. 

(«)  "SI  le  d^lit  a  causS  un  scandale  publiquo,  le  Prince  ports  sea  plain tes  au 
gouverain  du  ministre,  demands  mSme  le  rappel  ou  la  piinition  du  coupable,  01 


y  a  dea  exemplea,  qu'en  parailla  circonstanoe,  on  a  intordit  i,  I'envoyfi  de  paraltre 
a  la  cour. — Si  !e  fait  est  avSrS,  on  ne  saucait  refuser  son  rappel  ou  sa  punition."— 
lb.  160.  (()  Kliiber,  a.  211,     Stepben'a  (Blackatone's)  Ooxsm..  n.  p.  508. 

(u)  Vido  ante,  p.  166. 
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Th      pinion  of  tlie  five  civilians  at  first  was  considered  as  decisive 

t  the  Bisliop,  but  he  replied  with  firmness  that  ho  had  entered 

Engl  nd  under  a  safe  conduct,  and  with  the  full  privileges  of  an  ambas- 

B  1        LordBurl 'gh  sa'd  thit  Dop 'v'legeooull  prote  t  anaml  ssador 

£f    d       aga  nst  the  publ  o  m  leety  of  the  P  noe   n  whose  oo  rl  he  was 

d    t  an  1  that  such  conduct  rendered  h  m  HI le  to  a  ^e  a?     lo 
But  the  B  shop  st  11  ids  sted  up  n    he  pr  v  leges  of  an    mba  &ad  r  an  1 
observed  w  fh  equal  coar  ge  and  t  u  h  that  they  hid  n    e    been  \  o 
late  1     fi  Jtt      si      1  fici    never  hy  regular  form  of  tr  al   b  t  by  v  o 

He  waa  deta  ned  for  some  t  me  n  pr  son  and  then  ban  shod  from  the 
country  but  the  D  ke  of  No  folk  and  other  consp  ato  a  we  e  put  to 
death 

Th  e  se  h  s  f  rmed  the  text  of  all  future  d  sou  s  ons  up  n  the  sub 
je  t  of  th  nv  ol  b  1  fy  of  amb  adurs  The  op  n  on  of  El  z  beth  a 
c  y  1  ans  hia  been  dese  velly  nd  d-  n  Uy  eiectel  ly  the  a  Ihni  ty  of 
the  b    t  w    te      a   vr  11  a    1  y  the  p      t   g  of  th    m    t        1  z  d    iates  (  ) 


*C  s   of  Venloa   iJebj)      s!    inbas    d     {)        [•!     ] 

CLX  '\^  e  now  proceed  to  cons  der  the  lead  ng  cases  n  wh  ch  the 
d  ct  ne  of  amb  esalor  il  nv  lab  I  ty  has  been  brougl  t  under  d  scue 
eon  In  the  year  15'*4  not  long  ifter  the  op  nions  delverol  n  the 
E  shop  of  Eos  s  case  Men  loza  the  Spin  sh  Ambassador  n  England 
hav  ng  consp  rod  to  t  educe  fore  gn  troops  and  dethrone  tl  p  Queen  (y) 
t  was  a  matter  of  d  ffioulty  how  he  ahould  be  pun  shed  The  G-overn 
ment  however  took  the  p  n  ons  of  tho  celeb  -ated  Alber  o  s  Gent  ha 
then  n  Englan  1  and  of  Hottoman  n  France  who  both  asserted  that  an 
an  ba  s  lor  tho  gh  a  consp  ator  could  not  be  j  t  to  death  but  should 
)ie  1  f  rrel  to  h  [  nc  pal  for  p  n  shment  or  (accord  ng  to  Hottom  n) 
a  t  away  by  f  e  out  of  the  country  (  )  In  conseqnenoe  of  th  a  Men 
doza  was  a  mply  o  lered  to  depart  the  realm  and  a  com  n  ss  one  sent  to 
Sja  n  t    J  et     a  c  mpl    nt  ij,    nst  1  m  (  ) 


ftf  o/LA  I  2  FmJ  Anh  al 
CLXI  Three  years  afterwards  the  e  was  a  consp  racy  not  only  to 
loth  one  the  Q  e  n  but  to  p  h  to  death  The  r  um  t  nees  weie 
these  — L  Aubesp  ne  the  Trench  An  bass  dor  endeavour  d  to  procure 
the  assass  nat  on  of  Elizabeth  Tor  th  s  pu  po  e  he  tan  p  ed  1  oth  by 
h  mself  and  seoreta  y  w  th  W  11  am  Staffo  d  a  man  ab  ut  the  Co  t 
StaftorJ  refused  to  be  concerned  m  it  himself,  but  recommended  Moody, 
a  noted  ruffian,  then  in  Newgate,  to  be  the  instrument.     With  this  man 

(ij)  Bynk.  De  Ford  Leg.  c.  vi. 

(x)  The  following  casea  are  estraoted  fram  Mr.  "Ward's  Law  of  Nations,  vol.  U,, 
and  the  Causes  CelSb.  bj  De  Martens, 

(y)  Camden,  298.  {z)  Zoiicli,  Solut.  Quiest.  130. 

(a)  Camden,  nb.  sap. 
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eonferencea  were  held  by  Trappy  and  Cordalion,  both  of  them  seoretariea 
to  L'Auhospiae.  Stafford  revealed  the  plot.  Trappy  was  arrested,  and 
both  *he  and  Stafford  confessed  the  whole  before  the  Council. 
L  J  The  amhassador  was  sent  for,  hut  said  "he  would  not  hear  any 
accusation  to  tho  prcjadioe  of  the  privilegea  of  ambassadors."  When 
Stafford  was  brought  in,  however,  he  assented  to  his  knowledge  of  the 
matter,  but  said  it  was  first  propounded  by  him.  Stafford,  on  the  con- 
trary, protested  on  his  salvation  that  the  first  ho  knew  of  it  was  from 
the  ambassador.  Lord  Burleigh  then  reproached  him  with  the  design, 
yet  never  thought  of  trying  him.  All  that  we  can  find  is,  that  he  bade 
him  beware  how  he  committed  treason  any  more;  that  the  Queen  would 
not  by  punishing  a  bad  ambassador,  prejudice  the  good;  and  that  be  was 
not  acquitted  from  the  guilt  of  the  offence,  though  he  escaped  tho  pun- 
ishment, (fc) 


Case  of  one  of  the  Retinue  of  the  Due  de  SuUy,  IVench  Ambas&ador. 

CLXII.  In  1603,  the  Due  de  Sully,  then  Marquis  de  Eosny,  being 
ambassador  at  London,  one  of  his  retiaue  quarrelled  at  a  brothel  with 
some  English,  one  of  whom  he  killed.  The  populace  rose,  hut  were 
quieted  by  the  Lord  Mayor,  who  demanded  justice.  Justice,  however, 
was  not  done  by  the  magistrate,  but  by  Sully  himself,  who  assembled  a 
council  of  Erenchmen,  condemned  the  man  to  death,  and  not  till  then 
delivered  him  to  the  civil  power.  James  I.  pardoned  him,  but  no  attempt 
was  made  to  try  him  by  the  English  law,  and  Sully  delivered  him  up 
solely  for  execution,  (c) 


r*1791     *Case  of  Jnoyozo.  and  Golonna,  Spanish  Amhassadors. 

CLXin.  In  the  reign  of  King  James  1.  of  England,  the  i 
Ambassadors,  Inoyosa  and  Colonna,  endeavoured  to  breed  a  disturbance 
in  the  country,  by  informing  the  King  that  the  Duke  of  Buckingham 
meant  to  imprison  him  by  means  of  the  Parliament,  and  to  transfer  the 
regal  authority  to  the  Prince  of  Wales.  Both  the  Court  and  the  Parlia- 
ment deemed  this  a  scandalous  libel,  but  know  not  how  to  proceed  with 
the  ambasaadors.  Sir  Kobett  Cotton,  who  was  consulted,  wrote  a  tract 
called  "  A  Relation  of  the  Proceedings  against  Ambassadors  who  had  mis- 
carried themselves,"  in  which  he  asserts,  that  an  ambassador,  representing 
the  person  of  a  Sovereign  Prince,  he  is  by  the  Law  of  Nations  exempt 
from  Regale  Tryaie ;  that  ail  actions  of  one  so  qualified  are  made  the  act 
of  his  Piaster,  until  he  disavow  them;  and  that  the  injuries  of  one  abso- 
lute Prince  to  another  is  factum,  iMstililatis,  not  treason,  so  much  doth 
public  oonvenieney  prevail  against  a  particular  mischief."     He  then  states 


(c)  liSm.  de  SuU.  t.  ii.  pp.  191,  192.  Another  and  a  very  curious  question  ar' 
out  of  thia  case;  the  French  oontending  that,  although  James  might  remit  ■ 
execution  of  the  man  in  England,  yet,  being  a  Freochraan,  and  judged  hy  his  o 
tribunal,  he  could  not  grant  him  a  pardon. 
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Ta  0U9  e  amp  e  of  ambassadors  wto  have  had  v  olenee  put  upon  them 
!  y  vjy  of  prevent    n  rather  than  pun  shmeut     none  of  (hem  amo  nt  ng 

V  n  to  a  d  gn  to  try  them  and  then  re  ommeniJa  that  so  ne  of  the 
eh  ef  se    eta  os  b!  ou!d  wa  t  upon  the  Amb    si  1  r  of  S      n  and  by     aj 

f  de  ce  des  re  h  m  to  keei  i.  a  house  fo  f  ar  ot  t!  a  p  ople  tl  at  the 
Ir  nee  of  Wales  and  Hake  of  Bu  It  ngham  should  co  pi  n  of  the 
eal  mny  n  P  rl  nment  that  bo  b  Ilonaes  should  n  oonsequenco  wa  t 
upou  the  ambassador  to  lequest  to  know  the  autho  s  of  it  n  o  dc  to 
t  J  them  iegillj   u  Pailament    that    f  he  refused  he  shoull  then  le 

on&ned  to  h  s  house  and  a  fo  mal  complaint  sent  against  h  m  to  the 
E  Hj,  of  Spa  D  eq  n  g  such  j  st  -ce  fo  le  done  po  J  n  as  hj  7i 
J  les  fam  tj  d  the  L  o  of  V  lo  s  s  u  !  If  the  K  ng  refused 
it  would  ihen  be  "  Tranaactio  Criminis  upon  himself,  and  an  absolution 
of  all  amity,  amounting  to  no  less  than  war  denounced.''(c?)  This  was 
*the  opinion  of  the  English  Court,  complaint  was  made  to  the  r^igA-i 
King  of  Spain,  and  the  ambassador  allowed  to  depart,  but  with-  '- 
out  the  usual  presents. (e) 


Case  of  M.  (le  Bass,  Minuter  Jrom  France  to  Cromivell. 

CLXIV.  In  1654,  M.  De  Bass,  Minister  from  France  to  Cromwell, 
was  accused  of  a  conspiracy  against  his  life.  The  Council  endeavoured 
to  make  him  undergo  examination,  but  ho  refused,  saying,  that  although 
he  would  communicate  with  Oromwoll  personally,  and  prove  to  him  that 
he  was  not  privy  to  the  design,  yot  ho  would  not  submit  to  interroga- 
tories before  a  judge ;  for,  being  a  public  minister,  he  would  by  so  doing 
oifend  against  the  dignity  of  his  master,  to-whom  alone  ho  was  aeoount- 
ablo  for  his  actions.  The  Council  contented  themselves  with  ordering 
Lim  to  depart  the  country  in  four-and-twonty  hours. (/) 


Case  of  the  AmbasiadoT  of  Eixgland,  at  Constantinojile. 

CLXV.  In  1646,  the  Ambassador  of  England  at  Constantinople  was 
summoned  by  the  merchants  before  the  Divan  to  answer  some  complaints. 
The  Ambassador  representing  his  privilege,  the  Grand  Vizier  said,  "  he 
ioas  aware  that  it  was  a  thing  unheard  oflo  stimmon  an  ambassador  ie- 
fore  the  IHvan,^  which  would  destroy  flie  rights  of  ambassadors  and  the 
Law  of  Nations."  It  is  true,  he  was  afterwards  arrestedand  sent  home, 
but  that  being  solely  owing  to  the  revolution  in  England,  and  the  arrival 
of  a  new  minister,  does  not  affect  the  question. (^'^ 


*(7ose  of  Gyllemhurg,  the  Swedish  Ambassador.  [*181] 

CLXVI.  On  the  29th  January,  1717,  the  Government  of  England 

(d)  Cotton' E  Remaiiie. 

(/)  Thurloe's  State  Papers,  vol.  ii.  pp.  Z 

(?)  Wicquefort,  i.  398. 
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haviog  certain  iaformation  of  a  conspiracy  to  icYade  the  country  and  de- 
throne the  King,  contriyed,  bj  Gyllenhiirg,(/()  the  Ambassador  of  Sweden, 
at  that  time  at  peaoa  with  Great  Britain,  they  ordered  the  arrest  of  that 
minister,  which  was  aoordingly  effected.  General  Wade  and  Colonel 
Blakeney,  to  whom  the  charge  waB  intrusted,  found  him  mailing  up  de- 
spatches, which  they  told  him  they  had  orders  to  seize;  and  they  even 
insisted  upon  searching  his  cabinet,  which  upon  the  refusal  of  his  wife  to 
deliver  the  keys  they  actually  broke  open.  Gjllenburg  complained  of  these 
proceedings,  as  a  direct  breach  of  the  law  of  nations,  and  some  of  the 
foroign  ministers  at  the  Court  of  London  expressed  themselves  to  the 
same  effect,  npon  which  the  Secretaries  of  State,  Mothuen  and  Stanhope, 
wrote  circular  letters  to  them,  to  assign  reasons  for  the  arrest,  wliich  satis- 
fied them  all  except  Montleone,  the  Spanish  Ambassador,  who,  in  his 
answer,  observed,  that  he  wm  sorry  no  other  isay  could  be  fallen  upon 
for  preserving  the  peace  of  the  kingdom,  than  that  of  the  arrest  of  a  public 
minister  and  the  seizure  of  his  papers,  which  are  tho  repositories  of  his 
secrets,  two  facts  wkick  seemed  sensibly  to  wound  the  Law  of  Nations. (i) 
This  proceeding  was,  however,  clearly  justifiable  as  a  measure  of  self- 


fuse  nfiht  Earl  of  HoIJcnies^e. 

CLXVII.  In  1744,  the  Earl  of  Holdernesse  was  sent  from  England 
r*lS91  "^  Ambassador  to  Venice.  Passing  through  the  *States  of  the 
I-  J  Emperor  of  Austria,  ho  was  arrested,  with  his  servants,  by  the 
Austrian  officer  in  command,  on  the  ground  that  England,  though  not  at 

r  with  Austria,  was  an  ally  of  her  enemies,  and  that  orders  bad  been 
1  to  allow  no  Englishman  to  pass  through  that  territory.  The 
Earl  at  last  obtained  a  passport,  after  signing  an  undertaking  that  he 
would  submit  himself  to  the  Austrian  authority  if  he  should  be  declared 
a  prisoner  of  war. 

Tbia  proceeding  was  a  flagrant  violation  of  ambassadorial  rights,  and 
was  so  considered  by  Austria,  who  compelled  the  officer  in  command  to 
offer  an  apology  in  person  to  the  ambassador,  (i) 


Case  of  M.  Van  Hoey. 

CLXVIIL  After  the  battle  of  Oulloden,,  in  1746,  the  King  of  France, 
fearing  that  the  Pretender  would  be  taken  and  treated  as  a  rebel,  per- 
suaded M,  Van  Hoey,  the  Dutch  Ambassador  at  his  Court  (through 
whose  agency  certain  transactions  from  time  to  time  had  been  carried  on 
between  the  belligerent  Courts  of  London  and  Versailles)  to  write  to  the 

(ft)  Soe  a  full  report  of  this 
tation  du  Baron  da  GOrtu,  miii 
tion  de  I'Angloterre,  en  ITIT." 

(j)  Tinda!,  (Contin.  of  Rapin,)  b.  28.  The  proceedings  against  Gylleaburg  01 
quoted  by  Bjnkershoek  to  prove  his  opinion.— De  For.  Leg.  o.  iviii. 

(ft)  De  Marteas,  0.  0.  ii.  App.  479.— Le  Meccute,  Hist,  de  Xlii. 
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English  Seeretary  of  State  for  Foreign  Affairs  a  letter,  eutveating  that 
the  life  of  the  Pretender  might  he  saved.  This  interference  was  greatly 
resented  hy  England,  and  the  English  Ambassador  in  Holland  obtained, 
in  answer  to  his  remonstrances,  a  severe  letter  of  reproof  from  the  Dutch 
authorities  to  M.  Van  Iloey,  who  wrote  in  consequence  an  apology  to  the 
English  minister. (?) 


Case  of  Da  Sa. 

CLXIX.  In  1653,  Don  P  ntal  n  &a  b  thor  to  the  Portuguese  Am- 
bassador in  England,  quarrell  d  w  th  an  I<aglishnian,  Colonol  Gerhard, 
about  some  matter  in  the  New  Ex  hang  a  scuffle  ensued,  in  p-ion-i 
which  Gerhard  was  severely  w  n  1  d  Th  juarrel  was  renewed  ^  J 
the  next  day,  at  the  same  pi  h  t  th  s  t  mo  Sa  came  with  fifty  fol- 

lowers, all  armed  to  the  teeth,  w  th  th  d  1  berate  intention  of  destroying 
his  adversary.  The  result  was,  that  many  English  were  wounded,  and 
one  person  (a  Mr.  Greenaway,)  accidentally  present,  killedj  that  the 
Guards  were  called  in,  and  fired  upon  by  the  Portuguese,  several  of  whom 
they  took  to  prison;  the  rest,  with  Sa,  took  refuge  in  the  hotel  of  the 
Portuguese  Ambassador.  The  ambassador  was  afterwards  required  to 
deliver  up  others  of  the  delinquents,  which  he  complied  with,  and  his 
brother  was  among  thom.  He  interceded  for  his  brother;  but  Cromwell 
resolved,  if  he  could,  to  try  him  by  the  law  of  the  land.  He  therefore, 
consulted  the  most  eminent  of  the  professors  of  the  oivil  law,  to  settle 
how  such  a  baibarons  murder  might  be  punished.  But  these  disagreeing 
among  themselves,  he  left  the  decision  of  the  affair  to  a  Court  of  Dele- 
gates, consisting  of  the  Chief  Justice  and  two  other  Judges,  three  Noble- 
men, and  three  Doctors  of  the  Civil  Law.  Before  these  Sa  was  examined. 
At  first  he  was  supposed  to  be  a  colleague  in  the  embassy,  and  he  vaunted 
himself  that  he  was  the  King's  Ambassador,  "  and  subject  to  the  juris- 
diction of  no  one  else."  He  was  made,  however,  to  produce  his  creden- 
tials, by  which  all  that  could  be  proved  was,  that  the  King  intended,  in 
a  little  time,  to  recall  his  brother,  and  to  give  him  a  commission  lo  n 
his  affairs  in  England.  This  being  judged  insulficieat  to  prove  hin 
ambassador,  he  was,  without  any  farther  regard  to  the  privilege  of  that 
character,  ordered,  as  well  as  all  the  rest,  to  plead  to  the  indictment. 

Such  is  the  accurate  statement  of  the  affair  till  it  came  to  a  jury,  as 
it  appears  from  the  account  of  Zouoh,  a  civilian  of  eminence,  and 
himself  a  delegate  in  the  cause. (m) 

*It  is  evident,  from  this  account  of  the  matter,  and  one  of  r^ig^-i 
more  authority  can  hardly  be  met  with,  that  had  Sa  been  actually  <-  -I 
ambassador,  instead  of  forming  part  of  the  suite,  the  proceedings  against 
him  would  have  been  the  same  with  those  in  the  cases  cited  above.  All, 
therefore,  that  can  fairly  be  drawn  from  Hiix  precedent,  as  to  the  decision 

{I)  De  Martens,  0.  C.  i.  311. 

(m)  VidB  Zouch,  Solut.  Qaiestionis,  de  Leg.  delinq.  Jud.  Compct.  in  prsef.  Sa 
was  tried  by  a  jury  under  n  Commission  of  Oyer  and  Terminer,— Hale,  Pieaa  of 
the  Crown,  i.  99. 
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oftlie  tlien  existing  law  nf  EngJind,  is,  thit  the  SQitP  of  in  amliissidor, 
if  they  committed  murder,  were  liable  to  be  hied  for  it  by  the  Couita 
of  the  country  Zouch  asserts  expressly,  that  his  own  opinion  upon  the 
main  questim  agieod  with  that  of  Urotius  ind  the  beat  authois,  is  to 
the  exLmption  of  ambassadors  themselves,  and  it  should  appear,  fiom 
his  Solutio  Qua,slionis,  that  if  Sa  could  have  proved  that  he  was  an  ictual 
"  'a  plea  before  the  delegates  would  have  been  allowed. (ii) 


Conspiracy/  of  Gelkimare. 

CLXS.  The  eases  which  have  been  hitherto  cited  have  been  those  ia 
which  the  representative  of  Eoglaud  has  been  a  party.  They  happen 
to  be  also  among  the  most  important  cases  on  this  subject  of  which 
there  is  any  record. 

There  are,  however,  others  in  which  England  was  not  concerned,  and 
which  are  of  importance  for  the  principle  involved  in  them.  Such  was 
the  celebrated  case  of  the  Conspiracy  of  the  Prince  of  Ccllamare,  at 
the  Court  of  France,  in  1718. 

The  Prince  was  an  ambassador  sent  to  the  Court  of  France  from  the 
Court  of  Spain,  by  the  Cardinal  Alberoni,  at  that  time  Prime  Minister  of  the 
r*lSfn  latter  country.  The  Prince,  *under  the  direction  of  Alberoni, 
L  ^°°J     g    ■    d  p'     y        ■    t  th        ■  f  g  Go  e    meat  of 

F  dthfth        gb  f       dbythtG  mt 

th  y  g  d       f  h        th    p  I  f  th      mb       d  h     p 

dthhtl     Ct        fth       pprsthypl     d       d     th 
J      t       1    f  th    I     g    f  F  d     f    h      mb       d  Th  y    f 

w    d       I    t  d  th        wh    h      1  t  1  t     th  p       y  f  wh    h 

th  y  p  hi   h  d         J     t  fi    t         f  th  1     t      &  f  th         1 

a       f    m  th      th     C      t     th  I    t    t  P  mpl       d    f  th 

tas  f         mtfthj       If,       fth  J      th       hpt 

fnithbdyh      Iwyb  Iwh  7    i    7  ^      ^       ^ 

t       y  m  ml        ft        d  flt    t  th  (.      t 

Th   P         wn  pi      1      d  t  ly      1 1     t  II  g        w  d 

f  th        f  1    f  th    F       1    Amb       d      f        M  d  d      h  m 

Alb  h   1     t     1  d  to  d  ta         A^  h       th  11  d   th 

P  w  dfd       dmlfy  tthft 

Ih  t  y       w     w     d    1      d  b  tw        th    tw  t        (  ) 

CLX\I  Ith  b  1  Idbyh^hj  !  1  th  y,tl  t  I  f  g 
minister  commit  an  assault,  he  is  so  far  deprived  of  his  privilege  that 
battery  committed  on  him  by  way  of  self-defence  is  legal,  though  even 

(n)  Ward's  Law  of  NaiJona,  vol.  ii.  p.  637,  who  takes  his  account  fl'om  Lord 
Somecs'  Tracts,  10,  65,  et  inf. 

ftt.  Ward  remarks,  that  Zovich,  in  the  course  of  his  work,  also  csa- 
Bishop  of  Boss's  case,  and  the  opinions  of  the  Bngliah  oiviliaDs  upon  it 
cited,  and  blames  those  opinions  in  tbe  most  unequivocal  terms.  It 
ought  to  te  observed,  that  he  differs  from  Grotins  in  his  opinioQ  on  tbe 
of  the  Buite. 

See  also,  De  R6al,  Science  du  Gout.,  i.  t.  v.,  and  De  Martens,  C.  C.  ii. 
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Buoh  conduct  on  tte  part  of  a  foreign  minister  will  not  justify  an  arrest 
on  process,  (jp) 

It  is  clear  that  courts  of  justice  cannot  inquire  whether  a  person 
recognized  by  the  Government  aa  a  foreign  minister  was  duly  appointed 
as  such  or  not.  The  recognition  of  the  G-overcraent  is  conclusive  upon 
the  judicial  tfibnnal.(2) 

*CourlB  of  law  have  considered  that  the  reasons  which  neces-  j-^jcr-i 
Bitate  the  inviolability  of  the  person  of  the  foreign  minister  <-  -I 
apply  to  those  of  his  train  or  suite,  and  therefore,  that  an  assault  upon, 
and  threats  used  towards,  a  Secretary  of  Legation,  are  punishable  as  a 
criminal  violation  of  International  Law.(r) 


CLXXII.  Hitherto  the  Eights  of  Inviolability  accruing  to  the 
ambassador  in  the  State  to  which  he  is  accredited  have  been  oonsidered, 
but  it  mast  frequently  happen  that  on  his  way  to  this  State  he  is  obliged 
to  pass  through  the  territory  of  a  third  State;  and  the  question  arises 
as  to  whether  he  is  equally  protected  and  inviolable  in  this  territory, (s) 

It  is  clear  that  the  third  State  may  refuse  to  allow  an  ambaifeador  a 
passage  through  bcr  territory  for  the  same  reasons  that  a  State  may 
refuse  to  receive  him. 

Daring  the  Middle  Ages  no  doubt  seems  to  have  been  entertained  aa 
to  the  strict  legality  of  seizing  the  Sovereign  or  his  representative,  pass- 
ing without  safe  conduct,  previously  granted  through  such  dominions. 
In  all  the  complaints  made  during  the  cruel  captivity  of  Richard  I.  in 
Austria,  by  that  monarch  himself,  by  the  Pope,  and  by  other  mediators, 
it  does  not  appear  that  it  was  ever  urged  that  the  Duke  of  Austria  had 
violated  the  J-us  gentium,  which,  so  far  aa  embassies  were  concerned, 
was  certainly  well  understood  by  the  Canon  Law,  and  must  have  been 
familiar  to  the  Pope. 

As  late  as  the  year  1464,  Louis  XL  justified  the  arrest,  in  France,  of 
the  Ambassador  from  the  Court  of  Brittany,  as  he  was  travelling  to  the 
Court  of  England,  to  which  he  was  accredited,  though  at  the  time  there 
was  peace  between  Brittany  and  France, 

Later  still,  during  the  Thirty  Years'  "War,  Richelieu  arrested,  in 
France,  the  Elector  Palatine,  and  subjected  him  to  *a  very  close  rsigy-i 
imprisonment,  assigning  as  a  reason,  "  the  right  which  all  nations  L  -I 
had  to  arrest  strangers  who  come  into  the  country  without  a  safe  con- 
duct." (i) 

(p)  Onited  States  v.  Littlo,  2  Washington  (American)  C,  C.  205.  United  States 
V.  Ortega,  4  ib.  531.    United  States  v.  Benner,  I  Baldwin's  Kep.  (Amer.)  240, 

{q)  Uniffid  States  v.  Ortega,  4  Washington  (Amer.)  C.  C.  531.  Torlade  v. 
BarroEO,  1  Miles  (Amer.)  366. 

{t)  EespiiblioB  T.  Da  Longchamps,  I  Dall.  (Amer.)  IIT.  Esparte  Cabrera,  1 
Wasliington  (Amer.)  0.  0.  232. 

(s)  Vide  ante,  p.  181,  case  of  the  Earl  of  Holdernesse. 

(()  In  reality  to  prevent  his  treating  with  the  army  of  the  deceased  Dake  of 
Saxe-Weimar  (the  leader  of  a  sort  of  army  of  froehooters)  for  the  possession  of 
Alsatia. 

Ward,  i.  275,  n.  2,  2,  312,  citing  Bougeant,  Hist,  de  la  P.  de  Westp.  1.  5,  3,  60. 
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The  ambassadors(M)  of  Francis  I.  passing  through  Milan  on  their 
way  to  Teniee  and  Constantinople,  to  whioh  they  wore  aeeredited,  wera 
seized  and  executed  by  the  G-ovemor  of  Milan,  the  officer  of  Charles  V. 
They  had,  of  course  no  pissport  or  safe  conduct  ■  but  there  wis  a  truce 
subsisting  between  T  d  bp 

Vattol  condemns    h  y  m  w    k  h 

it  unquestionably  wb  d  bfhl  1 

Law  (conir  ela/oi  e  gr       J(  \       d         wh         h  d 

for  the  interference  h     S 

•CLSXIII.  Itmbdbdwhhhm  w 

tion  of  the  jut  leg  h  ttgh —        d  b         h  d        h  h  t 

these   ambassadors  w  ra  g  gh  y  w        wh    h   h    r 

master  had  a  truce  (Jwbhwh  p       —  hdb       nt 

very  reasonable;  bh  b  dbh  w  hml 

infringement  of  ge  I  L  w     h       m  wh   h 

would  only  have  ant  dm  o. 

We  pass  by  the  h  ff  P   k  b     h  m  , 

and  not  cited  as  an       mp    (  ) 

f.^,„„,       *Inl756    h     E        h  H  y, 

L  ^°°-l  upon  the  r        h  Amb       d  b    d        P 

veycd  him  to  Engl 

In  1793,  the  Au  d  L  L  F        h 

Plenipotentiaries  ac  d  to  Sw  d        N  p 

CLXXIY.  It  ha    b        d    m  d     gh  f 

the  practice  of  nat  b  wh    h        h        g  s 

question  appear  to       — 

1.  That,  in  tim  h       m         d  b       n 

his  transit  through       h  d  b  m        p  if 

esterritOfiality  as  a  m  mp  h     gh   h     w         P    b      y 

be  accorded  to  him  b      h  —     dm  o 

a  Congress  they  ar  Th       p    m  g  n  oti  p  w  -a 

at  Frankfort-on-th    J  wdhmp  hir 

transit,  as  the  memb  hGmnCnd         n() 

-fa)  Wicqaefort,  1.  1,  s.  19,  p.  433.    Vattel,  1.  xW.  o.  vii.  s.  84. 

ly)  The  diaKncUon  which  Wicquefort  would  ostabUeb  hetween  the  two  is 
wholly  inadmissible.  What  ho  should  have  said  was,  that  the  offence  was  not, 
under  the  circumstances,  "contra  jus  UgationU."  This  point  is  well  put  in  the 
Traits  complet  de  la  Dipl.  s.  213. 

{x\  It  is  strange  that  Yattel  omits  thia  circumstance. 

{y\  De  Martens,  Causes  C^lJbres,  t.  ii.  App.  467. 

(i)  Grotiua  saya,  1.  ii.  c.  iviii.  5,  1 :  "  Non  pertinot  ergo  hfeo  les  ad  eos  per 
quorum  Soes,  non  accepts.  venifL,  tranaeunt  legati,  nam  siquidem  ad  hostes  eorun 
eunt,  aut  ab  hoatibus  veninnt,  aut  alioqui  hostiHa  moliuntur,  inierfiei  etiam  polenail 
.  .  .  mnltoque  magis  vmciri,"  It  is,  however,  impossible  to  defend  the  farmer  pro- 
position, and  it  is  certainly  not  a  principle  of  the  existing  International  Lavr. 

Vattel,  1.  IT.  c.  vii.  s.  8i.  "  Les  autres,  eur  lea  terras  de  qui  il  passe,  na  peurent 
lui  refuser  les  fgards  que  m£rite  le  ministre  d'un  souverian,  et  que  les  nations  so 
doirent  rfioiproquement ;  ils  lui  doirent  surtout  une  entiere  surety." 

Merlin,  ib.  a.  iv.  s.  v.  Art.  12. 

Wheaton,  1.  269,  "  He  is  entitled  to  respect  and  protection,  though  not  invested 
with  all  the  prLviieges  and  immunities  which  he  enjoys  within  l^e  dominions  of 
the  soTeroign  to  whom  be  is  sent."    Mirusa,  s.  36S.    Bynkershoek,  De  F.  L.  c.  iz> 
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2.  That,  in  time  of  war,  he  cnnnot  be  secure  from  imprisonment 
without  a  previously  obtained  permission  to  pass  througli  the  territory  j 
but  that  his  life  can  in  no  case  be  taken,  unless,  *indee(l,  ho  r^iacii 
actually  exercises  hostilities  in  tho  country  through  which  he  L  J 
passes, 

CLXXV.  It  is  a  melancholy  reflection,  that  the  opinion  of  Cicero 
should  be  in  advance  of  modern  and  Christian  civilization  on  this  point : 
"Legatoruni  jus  divino  humanoque  vallatum  prsesidio,  cujus  tarn  sanc- 
tum et  venerabile  nomen  esse  dobet,  ut  non  solum  inter  sociorum  jura^ 
sed  etiam  et  hostium  tela,  ineolume  versatur."((i) 

The  true  loternational  rule  would  be,  that  the  ambassador  should  be 
allowed,  in  all  cases,  the  jin  frartiitus  innoxH.  This,  though[6) 
Bynkershoek  endeavours  to  misunderstand  it,  was  clearly  the  law  of 
Holland  at  the  beginning  of  the  eighteenth  century.  The  Mexicans  are 
said  to  have  adopted  a  similar  principle  of  law;  their  practice  was  to 
mark  out  a  certain  route,  out  of  which  it  was  not  lawful  for  the  hostile 
ambassador  to  deviate. 

It  is  well  remarked  by  Zouoh,  that  both  the  State  which  sends  the 
ambassador,  and  that  to  which  he  is  sent,  are  injured  by  barm  or  iusalt 
inflicted  upon  him  by  a  third  country. (c) 


*CUAPTEK   VIII.  [*:90] 

EMBASSY — EXTERRITORI ALIT r — 01 VIL  JURISDICTION. 


CLXXVI.  We  have  now  to  consider  the  exemption  of  tho 
from  the  jurisdiction  of  the  dvil  tribunals  of  the  country  to  which  he 
is  accredited.  "With  respect  to  this  subject,  the  privileges  of  Esterri- 
toriality  have  been  established  by  the  universal  consent  and  custom  of 
all  civilized  nations,  in  order  to  secure  the  sanctity  of  the  ambassador  : 
they  have  been  thrown  up,  from  time  to  time,  as  outworks  to  the  citadel. 

The  presumption  of  law,  both  from  tho  length  of  the  usage  and  the 
reason  of  tho  thing  (lestaia,  et  pr^sumpta  mens  geniiuiit,'\  is  so  strong, 
that,  unless  ^ue  notification  of  the  intention  to  depart  from  the  established 
custom  had  been  given,  the  ambassador  would  unquestionably  be  entitled 
to  demand  the  eujoyment  of  the  exterritorial  privileges  ordinarily  incident 
to  his  station. 

Klfiber,  B.  116.  "  PerEOnliclio  Sicherheit  ist  das  mindesie  woi'ainf  alsdann  der 
Geeandte  Ansprueh  7,u  machen  bat." 

(a)  In  Verrem,  iii. 

(J)  lb.    Of.  Merlin,  Ministre  Public,  s.  7.  Art  12. 

Bjnkerahoek,  indeed,  admits  itat first:  "Benignaordinmn  crga legates  volnntfts; 
vulgo  alioqoin  dici  solat,  jus  legationis  non  valero  nisi  inter  utrumque  principem, 
qui  mittit  legates  et  ad  qnem  wissl  eunt,  CKterje  privates  esse." — C.  is, 

(b)  De  Judicio  inter  Gentea,  p.  2,  a.  4,  s.  18. 
Fffiiis,  Droit  Int.  Priv,  p.  3T9, 

codes  respecting  tlie  treatment  and  pi-ol 
OOTOBEBj  1855. 10 
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If  in  an  e¥il  hour,  for  its  own  welfare,  Hucb  duo  notification  had  been 
^ven  by  any  State,  and  nevertheless,  an  ambassador,  which  is  a  most 
improbable  hypothesis,  had  been  aocreditcd  to  it,  he  would  not  he  entitled 
to  claim,  as  matters  s(ric(*yMTO,  tho  e  '  'le  e  th  den'  1  of  wh' -h  had 
formed  the  subject  of  the  notifioati 

CLXXVII.  This  proposition,    h  m  fi 

important  reservations  : — 

1.  It  is  cot  competent  to  a  Stat  fi 
text  of  curtailing  exterritorial  priv                   p 
those  privileges  which  are  essentia    to              p        m 
tions,  such,  for  instance,  as  apperta 

2.  A  State  so  narrow-minded  and  m 
r*l(jn  s^*srritorial  privileges  fo                                                 h     S 
I-        -I  must  take  earo  to  act  in          m            m                   w 
nations.      The  nation  unfavourably  di                             ra 

involving  a  departure  from  long  u    g  d 

manner,  affecting  its  honour,  would 
able  distinction  as  a  just  cause  of  w 

It  is,  indeed,  not  to  be  imagined  h 

would  accept  this  invidious  distinction.  i.ho  woull  know  ,  owever 
nominally  in  her  favour,  it  was  really  to  her  detriment,  as  a  member  of 
that  community,  a  part  of  which  cannot  be  injured  without  endangering 
the  welfare  of  the  whole. 

CLXXVIII.  Nevertheless,  the  exemption  of  the  ambassador,  his 
family,  and  suite,  from  the  jurisdiction  of  the  civil,  as  well  as  the  criminal 
tribunals  of  the  country  in  which  he  was  resident,  is  not  absolutely  neces- 
sary for  the  preservation  of  the  inviolability  of  the  ambassador.  "  Per- 
sona," Bynkershoek  truly  remaris,(fl)  "quantumvis  sancta,  sola  in  jus 
vocatione  non  violatur."  The  Roman  Law  rightly  defined  violence,  when 
it  said,  "  vis  est  et  tunc,  quotiens  quis,  id,  quod  deberi  sibi  putat,  non 
per  judicem  reposcit.'Yft)  The  Priests,  the  Vestal  Virgins,  the  Tribunes 
of  the  People,  were  sacred  and  inviolable :  hut  they  were  amenable  to 
the  Civil  Courts  of  law.  Tho  Pontifex  was  exempt,  but  only  while  he 
was  employed  in  the  performance  of  bis  holy  functions.  The  ambassador 
was  not,  by  the  reason  of  tho  thing,(cj  therefore  exempt  from  the  juris- 
diction of  the  Civil  Courts,  which  might  be  so  exercised  as  not  to  infringe 
on  his  inviolability. 

CLXXIX.  When  it  had  become  a  custom  of  universal  observance 
among  nations  {^lacuisse  gentihus  ut  communis  mos){rfJ  that  the  ambassa- 
r*l  HOT  ^°"^  representative  should  be  considered  *Jictione  gMficJawi,  in  the 
I-  -'  presence  itself  of  the  august  Principal,  the  advance  was  not  diffi- 
cult to  another  usage,  which  "fictions  simiU,"  considered  the  represen- 
tative as  being  "  qwisi  extra  terrifoHum," 

He  was  a  foreigner,  and  therefore,  according  to  Bynkershoek(e)  and 
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applied 

mm              p                       d   h                d           li       h 

their  in   d 

m    n      h        to  h            d           ( /                   ) 

country  m  which  they  are  situate. {/)     The  only  question,  in 

*such  a  case,  would  be  the  proper  way  of  serving  tlie 
witt  notice  of  such  an  action.  It  has  been  said  that,  technically  speak- 
ing, notice  ought  to  be  served  upon  his  domicil,  i,  e.,  his  residence  in  hia 
own  country  ;  but  Bynkershoeif^)  justly  observes,  that  a  letter  is  at  once 
the  most  courteous  and  most  effeotaal  way  of  apprising  him  of  bis  inte- 
rest in  the  legal  proceedings. 

From  this  rule  with  regard  to  real  property,  is  to  be  exempted  the 
actual  dwelling-house  of  the  ambassador, (A)  which  is  intimately  connected 
with  his  personal  inviolability. 

CLXXXI.  There  are  some  exceptions,  moreover,  to  the  privilege  re- 
specting personal  property,  viz, : 

1.  When  the  ambassador  becomes  a  trader  or  a  merchant  in  the  coun- 
try to  which  he  is  sent,  the  property  embarked  by  him,  or  accruing  to 
him,  in  this  capacity,  is  liable  to  seizure  and  condemnation,  at  the  instance 
of  creditors,  in  the  same  manner  as  the  property  of  any  other  trader  or 
merchant.  (*') 

(/)  Tattel,  1.  IT.  c.  Tiii.  s.  114,  116.    Miraes,  s.  343. 

Bynfc.  Da  F.  L.,  c.  avi. :  "  In  rem  actione  legatos  couTeniri  posse,  ubi  degunt, 
ubique  reoeptuin  esse,  et  neminem,  qui  vel  prolixS  legatos  defendit,  contradicere  . 
.  .  idquB  ideo,  quia  res  ipsa  convenitur,  neque  alitat  legalua  quam  possessor  rei, 
cujuB  posBeesio  cum  probanda  sit  {I.  9,  ff.  de  Rei  Tindio.)  rii  aliter  probari  potecit, 
quam  ubi  tes  est.  Et  iioc  qnidem  in  jimdo,  qui  vindieatur,  dubium  non  est,  cfmtra 
quam  in  re,  legationis  causS.  hue  transducta,  vel  empta.,  equo  forte,"  &c. 

"  Si  cet  envoje  poss6de  des  biens  fouds  dans  ce  pays,  il  y  est  juslioiable  dee  tri- 
bunaux  pour  toutes  l«s  affaires  qui  conoernent  see  propri^tSs,  snivant  la  coinpfitence 
qn'6tablit  le  droit  civil." — De  Garden,  Traits  complet,  1.  ii.  144. 

(ff)  De  F.  II.,  c.  ivi.  "  Igitur  demus  hoc  legato,  ut  ejus  honori,  qnam  fieri  potest 
majime,  oonsulatur,  ut  et  hunc  recta  in  jus  vocemus  par  epiEtolam,  non  per  am- 
bages, mittendam  ad  locum  pristime  habitationia,  Bed  ubi  nunc  est,"  &c. 

(h)  Vottel,  1.  iff.  0.  viii.  s.  115.  Wheaton,  i.  p.  219.  Bjnk.  D.  S.  L,,  o.  xiv.  De 
Legato  Mercatore. 

lb.  0.  xvi.  "  Quibue  es  causis  legatns  posslt  oonveairi  in  loco,  ubi  legatione  fun- 
gitur,  et  quemadmodum  tunc  facienda  sit  judicii  denuaciatio."  Tattel,  1.  iv.  c.  viii. 
e.  114.  Merlin,  ib.a.  V,,  Art.  vi.,Tii.  Martens,  s.  2lT.  Wheatoc,  i,  p.  279.  Kliiber, 
S.  2ia. 

(i)  Vide  post.    Tajlor  v.  Best  and  another,  Janaacy  31,  1E54.  Queen's  Bench. 
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There  may  sometimes  te  difficulty  in  deciding  whether  the  property 
belong  to  liim  in  the  capacity  of  ambassador  or  merchant,  and  in  all  cases 
of  reasonable  doubt,  the  ambassador  should  be  allowed  the  benefit  of  it. 
The  law  was  correctly  laid  down  on  this  subject  of  the  merohant-amhassa- 
r«194T  ^'"'  ^^  ^^'^^^^'^^  Tribunal,  ia  1720-1,  when  the  *Envoy  Extraordi- 
L  -I  nary  of  the  Dulte  of  Holstein  was  sued  hy  his  creditors  for  mer- 
cantile debts  oontracted  by  him  ;  and  the  Courts  at  the  Hague  granted  a 
decree  of  arrest  and  citation  against  him.  The  arrest  was  to  operate  on 
all  goods,  money,  and  effects  within  the  juiisdiotion  of  the  tribunal,  with 
the  exception,  of  the  moveables,  equipages,  and  other  things  belonging  to 
him  in  his  character  of  ambassador. 

By  "  money"  {Pennirtgen-^deniers—pecunia  numerata,)  Bynkorshoek 
says  the  Court  clearly  intended  to  include  only  money  embarked  in  the 
particular  mercantile  speculations;  and  he  adds,  that  as  it  must  be  always 
difficult  to  distinguish  this  money  from  that  which  belongs  to  the  am- 
bassador for  other  purposes,  it  would  be  wiser  and  fairer  to  omit  money, 
and  include  it  among  the  things  necessarily  appertaining  to  the  office  of 
legation,  (/c) 

This  instance  is  memorable,  not  merely  on  aocount  of  the  correct  enun- 
ciation of  the  law  to  which  it  gave  r'se,  but  also  because  it  furnished 
Bynkerahoek  with  the  occasion  of  wnting  hi^  excellent  treatise  "  De  Foro 
Legator  um." 

CLXXXII.  In  truth,  every  Stite  onght,  by  expressly  forhiddmg 
their  ambassadors  to  combine  engagements  in  private  trade  or  commerce 
with  the  sacred  duty  of  reprcent ition,  to  prevent  any  question  of  the 
kind  from  ever  arising.  The  Koman  law  on  this  point  deceives  to  bo 
imitated :  "  Enim  qui  legatione  fungitur,  neque  alienis  ne  [ue  proprus  ne- 
gotiis  se  interponere  deboat.'  (') 

It  would,  however,  be  perh  ips  difficult  and  harsh  to  prevent  the  am- 
bassador from  acting  in  the  fiduciiry  ohiracter  of  tiustee  or  testim(,ntary 
executor;  any  property  accruing  to  him  in  these  eaptoities  is  not  within 
the  shelter  of  exterritorial  privilege. 

f'lfi'il  *CLXXXIIL  2.  Another  exreplion  n  furnished  by  the  ease 
L  -I  of  the  ambassador  who  becomes  voluntarily  a  pi  untiff  in  a  cause, 
which  act  implies  the  consent  of  his  master  The  plaintiff  ambassador 
makes  himself  liable  to  the. counter-demands  (jefonutHiiones),  whioh  are 
a  mode  of  defence,  and  to  condemnation  in  costs,  if  the  suit  fail.()n) 

The  Koman  law  says  justly,  "Qui  non  cogitur  in  allquo  loco  judicium 
pati  si  ipse  ibi  agit,  cogitur  excipere  actiones  et  ad  eundera  judicem 
raitti."(n) 

(k)  Ibid,  c,  stI.  "  Fortause  tequius  melius  erit,  quia  in  causS.  dubia,  nt  hiec  est, 
pro  legato  aolcmua  respondero,  omnem  peouniara  arresto  esimoru,  et  iiano  referee 
inter  res  dd  obeundam  legatiODOin  cum  mitiiiiii^  necessarias," 

Ibid.  0.  siv.  ".Et  mihi  hujus  libelli  scribendi  occasiouem  prjebuit." 

(i)  Dig.  De  Legationibus,  1.  50,  t.  Tli.  a. 

(m)  Bynk.  ib.  ivi.    Merlin,  ill.  v.  Art.  i. 

(n)  Dig.  I.  v.  t.  i.  22.     "  De  judiciis  et  nbi  qaisque  agece  vel  conveniri  debeat." 

Bynk.  ib.  xvi.  "Aiia  etiam  eunt,  etiamai  legatos  non  Bubditos  ditamus,  in 
quibus  forum  nostrum  non  recto sablerfngerint,  quia  et  in  quibus  potestas  quiedam 
la  eos  ei:erceri  poterit,  sei  ejusmodi  potestas,  qoEe  nostros  cires  magis  defendat, 
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Oa  the  other  hand,  if  the  suit  succeed,  and  the  defendant  prosecute 
an  appeal,  which  is  also  a  mode  of  defence,  the  plaintiff-ambassador  can- 
not decHnc  the  jurisdiction  of  the  Superior  Court. 
X  3    T 


(        f 

S 

c  x^ 

d 

E  1 


C  ) 


[  I] 


() 


h  g  g 

g  m 

p"     S   0    H        °  (        °)° 


(p)  Dig.  I.  39,  t.  1.     "  De  opens  n - 

lb.  t.  2.    "De  dainno  infaeto  et  de  auggrundiis  et  protectionibua." 

lb.  t.  3.    "De  aqafl  et  aqnse  pluvifB  arcendre." 

(j)  Dig.  1.  y.  t.  1,  28.  ".aidium  nomine  legatus  damai  iofecti  promittere  debet 
aat  vicinum  admittere  in  possessionem." 

(t)  "  Eiplorata  ralio  faclt  juB  iatud  ab  u  "o     g  mm         —Alb.  Gent 

c.  ZTL    Da  eoitlraetiiua  legatomm. 

Vattel,  1.  vr.  c.  ii.  121.    "  L'Spouse  de  1  amba    ad  ra  mert  arie, 

et  !ni  appartient  pins  parti culierement  qu  p  d      a  maison. 

Anssi  parti cipe-t-elle  k  son  indfipendanc         k  Oi  lui  rend 

in6me  des  honnenrs  distinguSs,  et  qui  ne  p  un  certiiin 

point,  saoB  faire  affront  fi  I'ambasaadenr." 

(a)  GaaeUe  des  Trib.  No.  4332,  21  Aoflt    8        Cas        La  B  e  Pappen- 

heim.     Qrodus,  ib.  iv.  b.  3,     Wtcquefoct,  i.  s.  28. 

Bjnk.  ib.  C.  sv.  De  comitilna  hgatorum.  "Ei  oonsuetndine,  quse  nnnc  vicit 
inter  geutes,  veri  legati  (non  provinciales  et  mnnicipales  qiiales  fare  Rom*)  domum 
revooant,  tam  in  contraclibua  quam  delictis.  Igilur  in  utriaqae  etiani  domum  re- 
Tocabunt  comites,  eive  majores,  sive  micores,  nam  et  Vase,  scopnrii,  stabularii 
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r*lft71  ■''^S^*'  *™l8tion  of  which  iu  their  persons  affects  *the  tonour, 
L  -J  though  in  a  less  degresj  of  their  chief.  In  this  suite,  couriers 
employed  in  carrying  despatches  are  of  course  included. 

CLXXSVII.  As  the  priviloge  is  accorded  to  the  suite  on  account  of 
the  amhassador,  and  not  on  account  of  his  Sovereign,  it  may  be  waived 
by  the  former;  and  it  was  waived  hy  the  ambassadors  at  the  Congresses 
of  Miinster  and  Niiaeguen.(f)  But  it  cannot  bo  waived  in  the  ease  of 
any  snbordinate  officer  of  his  household  appointed  by  the  Sovereign 
bimself. 

CLXXXVin.  The  Secretary  of  Legation  being  so  appointed,  is  espe- 
cially, and  of  his  own  right,  entitled  to  these  privileges, (m)  and  to  a  cer- 
tain rank,  his  appointment  being  notified  to  the  Minister  of  Foreign 
Affairs.  The  Secretary  to  the  Embassy,  though  uofavourably  distin- 
guished from  the  other  in  those  porticalars,  has  been  usually  considered 
as  an  official  person  distinct  from  the  general  suite. (a)  Difficulties  have 
arisen  from  persons,  perhaps  subjects  of  the  State  from  which  the  em- 
bassy is  sent,  claiming,  without  sufficient  warranty,  to  belong  to  it.  It 
has  therefore  been  enacted  by  the  municipal  laws  of  some  countries,  and 
it  ought  to  be  the  nsage  of  all,  to  require  a  list  of  the  persons  composing 
the  suite  to  be  delivered  to  the  Minister  for  Foreign  Affairs,  or  other 
proper  officer,  (j) 

-  *CLXXXIX.  In  England  it  has  boon  already  observed,  that 

*-  -1  eapeoial  provision  has  been  made  concerning  the  arrest  of  foreign 
ambassadors,  or  other  foreign  public  ministers,  and  their  domestics,  or 
domestic  servants,  by  the  Statute  7th  Anne,  o.  12,  which  mates  any 
process  against  them,  or  their  goods  and  chattels,  altogether  void;  and 
provides,  that  the  persons  prosecuting,  soliciting  or  executing  such  pro- 
cess, shall  be  deemed  violators  of  the  Law  of  Nations,  and  disturbers  of 
the  public  repose,  and  shall  suffer  such  penalties  and  corporal  pnnish- 
Dient  as  the  Lord  Chancellor  and  tho  two  Chief  Justices,  or  any  two  of 
them,  shall  think  fit.  But  no  trader  within  the  description  of  the  Bant- 
rupt  Laws,  who  shall  be  in  the  service  of  any  ambassador,  or  public 
minister,  is  to  be  privileged  or  protected  hy  this  Act;  nor  is  any  one  to 
be  punished  for  arresting  an  ambassador's  servant,  unless  the  name  of 
such  servant  he  registered  in  the  office  of  one  of  the  principal  Secretaries 
of  State,  and  by  him  transmitted  to  the  Sheriffs  of  London  and  Middle- 
Bex,  or  their  undersheriffs  or  deputies. (k^ 

This  Act  itself  was,  as  Lord  Chief  Justice  Abbott  remarked,  "only 

sequuntur  forum  legati,  ut  qulcunque  famulus  scquitur  forum  heri  sui."  Accord- 
ing to  the  Roman  Law,  the  domestics  of  the  legatus  were  justiciable  at  Rome,  as 
he  was.     Vattel,  1.  ir.  o.  ix.  s.  120.    Wheaton,  i.  p.  211. 

(!)  "Wlcqnefoft,  i.  3.  28,  pp.  423-4. 

(li)  Es  parte  Cabrera,  1  VFashington's  0.  C.  (American)  Eeporta,  333.  Reapub- 
lica  T.  De  Longcbamps,  1  Dallas  (American)  Reports;  Tide  ante,  p.  IIT. 

(x)  Traits  complei,  &o.,  ii.  p.  21.  When  attached  to  Papal  legations  they  are 
styled  awHtem-a  de  jKnudalwe.    Wheaton,  ib.     Yattel,  ib. 

iy)  Whealoo,  ib. 

Bynk.  ib.  "  Quum  autom  oa  res  nonnunquam  turbas  dederit,  optimo  esemplo 
itt  quibusdam  aulis  olim  reoeptum  fuit,  at  legatus  temeretur  eshibere  nomentlatu- 
ram  oomitum  suorum,  sed  psssimo  esempio  id  nunc  ubiquo  gentium  negtigitur." 

(a)  Russell  oe  Crime,  (ed.  Greaves,  1843,)  vol.  i,  p.  754. 
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deelamtory  and  in  confirmation  of  tlie  Common  L'jw  It  itiH'st,  tbere- 
fore,  bo  construed  according  to  the  (  ommon  Law,  of  whiuh  the  Law  of 
Nations  must  be  deemed  a  part."(c[) 

OXC.  There  have  been  various  decisuna  on  the  subject  of  this  Sta- 
tute. It  haa  been  held  to  be  insufficient  to  claim  the  disahqrge  of  a 
defendant,  as  being  servant  to  iho  Minister  of  the  Prince,  B  shop  of 
Liege;  and  that  it  was  necessary  to  learn  m  wh'it  manner  the  Minister 
was  aooredited.^S^  "Certainly,"  said  Lord  Min'.fijll,  in  thia  ca'te,  "he 
was  not  ambassador,  which  is  the  first  rank  Envoy,  indeed,  is  d  second 
class;  but  he  is  net  shown  to  be  even  an  envoy,  he  was  called  minister, 
it  is  true,  but  minister  alone  is  an  equivocal  *term."  And  Lord  r^.ngi 
Mansfield  also  said,  that   the  Law   of  Nations  does  not  take  in  L  -I 

consulsfc)  or  agents  of  commerce,  although  received  as  such  by  the 
Courts  at  which  they  are  employed;  and  this  easo  was  expressly  deter- 
mined in  an  elaborate  judgment  in  the  very  recent  case  of  Viveash  v. 
Becker.  [(?) 

'Ih  t       d     t  lie  in  the  house,  although  he  must  do  some  sor- 

h       (  )     H    n         be  a  real,  not  a  nominal  servant. (/)     Many 

pi  f  privilege  by  persons  as  servants  of  the  Connt 

HI  h    B  Ambassador,  of  whom  it  was  said  that,  although 

m  f  y  h  mble  rank,  he  had  more  domestics  registered  than 

h      mb       d         f    h    most  potent  powers  in  Europe. 

In    h  f   I  V.  Manbyi(5')  application  was  made  to  the  Court 

f  h  1  h  g  f  h  defendant,  as  being  the  ambassador's  messenger, 
and  WW  h  he  sometimes  executed  service  as  suoh.  The 
d  f  nd  w  1  d  w  ter  at  the  Custom  House,  and  the  Court  were  of 
p  n  hi  Id  never  be  deemed  a  hona  fide  domestic.     In  Tri- 

q  B    h  ffij    b     p   vilege  was  allowed  to  the  defendant,  as  English 

B  y    f    h      mb       dor,  the  defendant's  affidavits  being  so  framed, 

that  everything  was  sworn  that  in  absolute  strictness  conld  be  required, 
to  bring  him  within  the  description  of  a  domestic  servant;  and  the  Court 
held  that  it  was  sufficient  if  an  actual  bona  fide  service  were  proved; 
and  that  if  such  a  service  were  proved,  they  must  not,  upon  bare  suspi- 
cion, suppose  it  to  have  been  merely  colourable  and  collusive. 

In  Lookwood  v.  Coysgarne,(i)  the  claim  of  privilege  was  disallowed  to 
the  defendant  aa  the  ambassador's  physician,  as  not  being  a  case  of  hona 
Jide  service ;  and  the  Court  said,  it  *would  be  of  very  bad  con-  i-^oaa-i 
sequence  if  protections  should  be  set  up  for  sale,  or  made  use  of  L  J 
merely  for  the  sake  of  screening  people  from  their  just  debts.  In  Darl- 
ing V.  Atkins,{^)  the  privilege  was  disallowed  to  the  ambassador's  Eng- 
lish secretary,  he  being  purser  of  a  man-of-war,  which  was  held  to  be  an 

(«)  Novello  T,  Toopood,  1  Bapnwell  h  Cresswell's  Rep.  562,  i.  D.  1833, 
(i.)   Ileathfieia  V.  Chilton,  4  Biirrowa,  SOIE. 

fc)  Yide  post,  Chapier  on  Oobsdls,  in  which  these  decisions  are  further  men- 

(d)  3  Maule  k  Selwyn,  284. 

(e)  EvsDS  T.  Higgs,  Strange,  TST.     Widinore  v.  Alvarez,  cited  ibid. 
(/)  Crosse  V.  Talbot,  8  Modern  Reports,  Case  300,  (tempore  Geo.  I.) 

\g)  1  Burrows,  401.  (A)  3  Burrows,  147S,  (i)  3  Burrows,  1676. 

(A)  3  Wilson's  Reports,  33. 
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office  incompatible  with  the  situation  of  secretary  to  the  amhasaador.  lit 
this  case  it  was  observed,  that  the  anibiisHador's  aecretarj  is  privileged, 
the  Statute  being  oniy  explanatory  of  tbo  Law  of  JS'atioas,  and  the 
words  "domestic"  and  "domestic  servant"  are  only  by  way  of  example. (^ 
"  The  Statute  only  requires  the  names  of  the  persona  privileged  to  be 
registered,  for  the  purpose  of  proceeding  against  the  parties  criminally, 
for  a  violation  of  the  Act,  and  not  for  the  purpose  of  exemption  from 
arrest."  (m) 

In  a  very  recent  case  it  was  decided,  that  though  a  foreign  minister 
does  not  lose  his  privilege  of  exemption  of  suit  by  trading  in  this  coun- 
try, his  domestic  servants  do,  under  the  limitation  contained  in  the  Sta- 
tute on  wliich  wo  have  been  com  men  ting,  (mj 

CXCI.  In  1772,  the  Baron  de  Wreeh,  Minister  Pleiiipotenliary  of 
the  Landgrave  of  Hesse-Cassel  at  the  Court  of  Paris,  was  recalled  from 
his  embassy.  He  was  about  to  quit  Paris  without  paying  the  debts 
which  ho  had  contracted  there.     His  creditors,  especially  a  Marquis  de 


Bezons,  besought  tbo  Minister  for  Fore'g 

Aff  ■         1 1    g      t  the  B^ron 

his  passport.     It  was  accordingly  refu 

1      All  th         p   dplmatiqm 

at  Paris  remonstrated  against  this  act 

It         f  I       national 

Tb     r        h  M              1     D      d  A 

11           pi    a                 laborate 

mem         d    w       [    by  M    Pf  ff  1      p 

h     B    ht      f  A    b  ssadors ; 

def    d  d      p       h         h      y    f  G 

1  By  k     1     k     h    right  of 

r»2fn           ^      P         ^ 

1-  ^   -1  dd                f      w  h    1 

g       t    Q     mb        !  r,  which 
fh     f      t             H    further 

app    Id         h    p               f      h      S 

w         t        th      t  p  which 

had  b           k            I     p       lly        b        f  H        C       I    t    If  which  had 

imp           1      D      h     ml        d       n      d 

p  1  h  m  t      ender  an 

ace           f        h        bl                              wh    h  h    h  d  b          h     adminis- 

trator.    It  was  admitted  that  this  atta  1 

p            t            baa  sad  or 

was  indefensible,  but  it  was  added  that  H  11      I  h  1      t  d       d  the  juris- 

diction of  Hesse-Cassel  in  the  matter. 

The  Landgrave  was  compelled  to  m  k 

g          t  w  th  tho  cre- 

ditors  of  the  Baron  de  Wreeh,  befor 

th  t  m       t            11     btain  his 

■'■{•) 

If  this  had  been  a  proceeding  betwe      tl     St  t       1  II 
Holland,  on  the  principle  of  reciprocity    f  p  t  m 

justified,  but,  under  the  circumstances,      w        d       t     f 
the  general  principles  of  International  L  w 

CXCn.  The  Courts  of  Justice  in  E  1 
rule  of  law  upon  this  subject.  Any  app 
to  range  themselves  under  that  class  f 
has  either  been  a  plaintiff  in  a  suit,  o  g  d.  m      b 

in  the  commerce  of  the  country  towhlihh      b       dlgtd 

In  the  year  1694,  a  case  iu  the  H  gh  C      t    t  Ch         y  intituled 


t     f        meat  upon 

dl       d  t   the  proper 

pt        w  11  be  found 

wh    h  th      mbassador 

m      h     t  or  trader 


[V)  Ropltins  T.  De  Robecli,  3  Durnford  A  East's  Imports.  (m)  Ibid. 

(Ji)  Vide  post,  Tajlor  y.  Best,  Drouet  and  Sperling,  Laiv  Journal  Reports, 
Hlii.  part  6,  N.  S.,  p.  93. 

(o)  Causes  CSlSbres  dn  Droit  dea  Gena,  par  De  Martens,  t.  ii.  p.  110. 
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Pilkington  v.  StanIiope,{^)  was  decided  as  follows  : — "  The  plaintiff 
haviag  brought  a  bill,  to  redeem  an  old  mortgage,  agiinat  the  defendant, 
who  was  then  an  Ambassador  at  the  Court  of  Spain,  the  defendant 
obtained  an  order  that  all  proceedings  should  cease  until  his  return  from 
Lis  embassy.  The  plaintiff  moved  to  discharge  the  order;  and  upon 
debate  it  was  agreed  a  protection  lies  for  an  ambassador,  quia  profecta- 
rus,  or  quia  moraMrus,  and  may  at  law  cast  an  essoin  *for  a 
and  a  day,  and  may  afterwards  renew  it,  if  the  occasion 
tinues." 

The  Court  ordered  a  stay  of  proeeediags  for  a  year  and  a  day  from 
this  time,  unless  the  defendant  should  sooner  return  into  England. 

CXOIIL  In  1854,  an  aetion(j)  was  brought  in  the  Court  of  Common 
Pleas  against  the  Secretary  of  Legation  of  the  King  of  the  Belgians,  a 
Monsieur  Drouet,  as  wall  as  other  Directors  of  a  Society  formed  in  Bel- 
gium and  London  for  working  the  Eoyal  Nassau  Sulphate  of  Barytea 
Mines.  The  action  was  to  recover  deposits  paid  by  the  plaintiff  on  shares 
in  the  above  mentioned  society  Before  the  writ  issued  in  June  1853 
MD  h  S  yfLg  fhlgflBI 

dh  y  h  yfplftkf 

bid  d  h  h     lib 

Imdfh  as  IMD  d  lb  y 

pp  h    h  h    d  d  d    gly      H   D  b      1 

f        J  llhbg         gfD         b  hd  fhfE 

dhm  h  p         ddID  jlllhg 

1  lyh  yN  fl  g  fhOhf 

D         b  d        p       1  J  b         d  b      111  f  M 

D  OMD  BgldDbh  y 

k  m  yllpd  khm 

fmhp         dg  h  h  dfhpl 

p  bl      m  Th         mm  h      d  1   f       T  if      d    J        h 

dip         dg        b        ydUbfifhdyf  m 

LdChfJ  J  d—   Th  dlhbdfd 

M   D  fill     h      fa       f     p  bl     m  h        h    p       1 

teddf         11  h  llhk         qllyl        h       fli 

pld  h  dbdiyd  hhh  f 

h  f      m  f      ■        ■ 


dby    h  fig 

p  p         f    h    p      I 

1       h    S  f  A        (  )     I 


h  t  0] 

h  b 

i>y  g 

1^  y 


Ih  dh  yf  hhh  bb 

byl  p       Ig  hhh        yb  I]hp      Ig 

g         Ipl  i        Imta  hd  p         gl^y 

d^bj,        fidbyhSta  fA  hasf 
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aervanta  of  the  ambassador,  who  may  lose  the  privilege 

Admitting,  therefore,  tliat  the  applicant  in  this  case  is  a  person  entitled 
to  the  general  privilego,  which  he  haa  not  lost  by  any  trading  transac- 
tions into  which  he  may  have  entered ;  if  such  be  established  to  the 
satisfaction  of  the  Court,  the  question  is  whether  he  is  entitled,  under  all 
the  oircuin stances  of  the  case  to  the  privilege  which  he  now  claims. 
N        1  h      h  t      adm  tt  d  th  t       p  g      t  p  d 

b  Iblgtthp  gdf  Id         mt 

h      b  t  a  t     h  w  th  t         ppl  1  k    th      t      t  y    11 

th     p         d  g       t       h       p  18         1  bl         th 

0      t     f  th  1  y      0     th  t     y     t    pp  ml 

h  I  f  t         d  th        m    p        pi    m    t     pily  with 

f  m       t        th    p      t       h     b  6 1     t  y    11  I  1 

b  t  t       I         th     p  f  th  t  f    m  th  t         f  f 

p  fbl        dthpplt        h        hhtb  f         I 

d      t     d  th  m   wh        th     p    ty  h      b  t  1  t     d     h 

h  m  f    m  th  t  t       g        m  pp 

It  t     d  d         d  p    h  I      t       d    ht  d     th  t  mb        i 

mth  plgfmt  tU  fm        1         t 

P  -,„ ,      lit  m  t  ly         It        th     t  k  f  h       p  f  h     ^    d 

L        J  y  f     h      t  t  mf   t        d  tl   t  h  t  b       m 

p  11  d  (  1     t     ly   t         t         t    1 1  g  t  t  y 

w!     h  h  d     t     b  t    t  Im  tt  d  by    11  th    f      g    j       t 

th  t  wh  t  b    f       1  d  w  th     t    tt    k    g  th    p  rs      U  b    ty 

ft  tf^whthp  Ipl  ftli        Idl 

they  may  prooeed." 

Mr.  Justice  Maule  said  :  "  I  think,  on  the  ground  that  M.  Drouet  has 

appeared  ia  this  action,  and  allowed  it  to  go  through  certain  stages,  this 

application  ought  to  fail.     It  is  a  grave  question  whether  an  ambassador, 

m  ]V    D  d 
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to  interfere  witli  his  comfort.  A  man  could  not  stand  by  and  without 
care  allow  a  suit  to  be  *detennined  on  whioh  the  decisioa  would  j- 
be  bindiog  upon  him;  and,  therefore,  it  may  well  be  questioned  ^ 
whether  the  priyilege  of  the  ambassador  is  not  as  extensive  as  the  test 
of  Blackatone^K)  alleges  it  to  he." 

CXOIV.  In  some  countries  the  immunity  of  the  ambassador  has  not 
been  left  to  rest  upon  the  general  recognition  of  International  Law  by 
the  Municipal  Law,  but  has  been  made  the  subject  of  express  enactment. 

In  England,  Elftclistoce  obsorTeB{()  that  so  few  cases  {if  any)  had 
arisen,  wherein  the  privilege  was  either  claimed  or  disputed,  even  with 
regard  to  civil  suits,  that  our  law-books  are  (in  general)  quite  silent  upon 
it  previous  to  the  reign  of  Queen  Anne,  when  an  ambassador  from  Peter 
the  Great,  Czar  of  Muscovy,  was  actually  arrested  and  taken  out  of  his 
coach,  in  London,(w)  for  a  debt  of  50Z.,  which  he  had  there  contracted. 
Instead  of  applying  to  be  discharged  npon  his  privilege,  he  gave  bail  to 
the  action,  and  the  next  day  complained  to  the  Queen.  The  persons 
who  were  concerned  in  the  arrest  were  examined  before  the  Privy 
Council,  of  which  the  Lord  Chief  Justice  Holt  was  at  the  same  time 
sworn  a  meraber,(a^)  and  seventeen  were  committed  to  prison, (j)  most  of 
whom  were  piosLCutei  by  information  in  the  Court  of  Queen  s  Bench, 
it  the  ^uit  ot  the  Attorney-G-eneral,(K)  and  at  their  trial  before  the  Lord 
Chiet  Ju&lice  were  convicted  of  the  facts  by  the  jury;(t[)  reserving  the 
question  of  law,  how  far  those  facts  were  criminal,  to  be  afterwards 
aigued  befoie  the  judges;  which  question  was  never  determined.  In 
the  meantime,  the  C^ar  resented  this  affront  very  highly,  and  demanded 
that  the  Sherifl  of  Middlesex,  and  all  others  concerned  in  the  arrest, 
should  be  punished  *with  instant  death. (6)  But  the  Queen  r^nfie-i 
dnected  her  Secretary  to  inform  him,  "that  she  could  inflict  <-  -I 
no  punishment  upon  any  the  meanest  of  her  subjects,  unless  warranted 
by  the  law  of  the  land ;  and  therefore  was  persuaded  that  ho  would  not 
insist  upon  im possibilities. "(c)  To  satisfy,  however,  the  clamours  of 
the  foreign  ministers  {who  made  it  a  common  cause,)  as  well  as  to 
ippeasG  the  wrath  of  Peter,  a  bill  was  brought  into  Parliament, ((^  and 
afterwards  passed  into  a  law,(ej  to  prevent  and  punish  such  outrageous 
insrlence  for  the  future.  And  with  a  copy  of  this  Act  elegantly  engrossed 
and  illuminated,  accompanied  by  a  letter  from  the  Queen,  an  Ambassador 
L^traordinary(/)  was  commissioned  to  appear  at  Mobcow,((/)  who 
declared,  "  that  though  her  Majesty  could  not  inflict  such  a  punishment 
ai  was  required,  because  of  the  defect  in  that  particnlarj  of  the  former 
Lstablished  constitutions  of  her  kingdom,  yet,  with  the  unanimous  oon- 
Bunt  ot  the  Parliamout,  she  had  caused  a  new  Act  to  be  passed,  to  serve 

(a)  Vide  post.  {<)  Stephen's  (Blackstoue's)  Comm.  ii,  pp.  BIO-12. 

i«)  July  ai,  ITOS  ;  Boyer'a  Annals  of  Queen  Anne. 
x)  July  2B,  ITOS ;  ibid.  (y)  Jul?  25  &  39,  I708  ;  ibid, 

(s)  October  23,  1108  ;  ibid.  (u)  February  14,  1708  ;  ibid, 

(fi)  September  IT,  1108 ;  ibid. 

(c)  January  11,  1708 ;  ibid  j  Mod.  Un.  Hist.  sssf.  454, 

(J)  Com.  Joum.  December  23,  1708.  (e)  Aptil  21   1709 ;  Boyer,  ibid. 

(/)  Mr.  Whitwortb. 
(g)  January  8,  1709 ;  Bojer,  ibid. 
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as  a  law  for  tho  future."  This  humiliating  step  was  acocptei3  as  a  full 
satisfaotion  by  the  Czar  j  and  the  offenders,  at  his  request  were  diseharged 
from  all  further  prosecutioQ.(/i) 

CXCV.  The  Nortli  Araerioan  United  States  passed  a  statute  (April 
30,  1790,)  containing  provisions  sioiiJar  to  those  of  the  statute  of  Aune, 
which  has  juat  been  mentioned,  and  the  decisions  of  the  tribunals  of 
the  United  States  have  been  pretty  much  in  accordance  with  those  of 
the  courts  of  justice  in  England.(V) 

r*2071  *CXOVL  In  ]i'rance(&)  before  1789,  the  ambassadorial  privi- 
L  J  leges  were  not  sanctioned  by  any  law,  bat  rested  on  the  reaogni- 
tion  of  usage.  In  that  year  the  Constituent  Assembly,  in  answer  to  an 
address  presented  to  them  by  the  corps  diplomatique,  declared  the  invio- 
lability of  these  immunities.  In  1794,  (3rd  March,)  the  National  Con- 
vention decreed  that  all  questions  relating  to  these  immunities  should 
be  referred  to  the  Committee  of  Public  Safety,  At  the  present  time  all 
ooMplaints  upon  this  subject  are  addressed  to  the  Minister  for  Foreign 
Affairs.  In  iht  projet  of  the  Gode  Civil,  there  followed  upon  the  third 
article  an  exceptional  provision,  in  these  words : — "Les  Strangers  revetna 
d'un  carac(6re  reprdsentatif  de  leur  nation,  en  qualite  d'ambassadeurs, 
de  ministres,  d'envoyes,  ou  sous  quelque  autre  denomination  que  ce  soit, 
De  seront  point  traduits,  ni  en  matiSre  civile,  ni  en  maticre  criminellc, 
devant  les  tribunaus  de  France.  II  ea  sera  de  meine  des  etratigers  qui 
composent  leur  famille  ou  qui  seront  de  leur  suite."  Bui  this  article 
was  rejected  by  the  Conseil  d' Elat,  upon  a  suggestion  of  the  elder  Por- 
talia,  that  "  ce  qui  regavde  les  ambassadeurs  appariient  au  droit  des  gens ; 
nous  n'avoGS  point  &  nous  en  occuper  dans  une  loi  qui  n'eet  que  de 
i  0     Th      f  h    14th  article  of  the  Code  only  pro- 

dfblg  db  na  French  subject  and  an  indi- 

d     If      ^  hi         h     p    vision  in  the  p;-o;'e(  is  considered 

by    h    1      I       h  F  by  usage  at  least,  a  part  of  the  law 

f  I     1 
C\CVn    8j        ]  I  wsupon  this  subject;  one  relative 

to  h  mm  y  f  b  d  f  m  tases,  another  relative  to  their 
db  byhh  1  11  mh  p  eeedings  may  be  taken  before  the 
Sp       h       b       1      g  mh       d       for  debts  contracted  daring  the 

l-     -n-.  f      h  b         ot  on  account  of  antecedent  obli- 

L         J  m         p  I      g  I       n  which  is  inconsistent  with  the 

p        [I        f  I  L  w     p       this  subject.     Another  law  snp- 

p  h       gh      f     yl  m        h    h    ei,  and  another  provides  that  only 

my     p  h    k    gl  m    f  Spain  at  Foreign  Courts. (m) 

(  )  under  tbis  Statute. 

See  also  United  States  v.  Haud,  2  Waahiogton's  (American)  C.  C.  Rep.  435. 

Dupont  V.  Pichon,  4  Dallas  (American)  Rep.  321. 

(k)  Fielix,  1.  ii.  t.  ii.  o.  ii.  b.  219. 

\l)  Frelis,  ibid,  i  Locrt,  Ugislalion  Civile,  t.  i.  p.  580,  n"  II ;  t.  ii.  p.  46,  n"  21 ; 
le  m6me,  Eeprit  du  Coda  Napolfion,  t.  i.  p.  210.  Rfipertoire,  t"  MiciEtre  Putjlio,  a. 
B,  a.  *,  art.  3,  (4*  edit.,  t.  viii.  p.  291.) 

(m)  F^lix,  1.  ii.  t.ii.  e.  ii.  s.  220. 

Eecopilaeioa  de  Leyes,  1.  ix.  t.  31,  1.  4.  Martens,  C.  C.  t.  ii.  pp,  353,  356,  3G1, 
362  et  mi. 
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OXCVIII.  Portugal  has  a  law  of  John  lY.,(n)  renewed  under  John 
v.,  to  the  same  effect  as  that  of  Spain,  with  respect  to  the  debts  and 
eon  tracts  of  the  ambassador. 

CXCIX.  Eussia  has  enacted  that  all  disputes  against  any  memher  of 
the  Embassy  must  be  transmitted  to  the  Minister  for  Foreign  Affairs, 
and  that  no  judgment  can  be  put  in  force  without  the  precincts  of  the 
hotel,  except  through  the  intervention  of  that  minister;  all  persons  at- 
tached to  the  Embassy  and  all  foreign  couriers  are  exempt  from  the 
obligation  of  being  furnished  with  a  Russian  passport,  and  from  being 
inspected  by  the  custom-house  officers. 

AH  members  of  the  corps  diplomatique  are  allowed  to  introduce  their 
moveables  duty  free,  and  to  receive  those  which  may  be  addressed  to 
them  during  ihe  first  year  of  their  residence  in  Kussia  upon  the  same 
terms./oj 

CC.  With  respect  to  the  German  Powers,  Austria  has  enacted  that  all 
persons  belonging  to  the  Embassy  shall  enjoy  the  privileges  conferred 
upon  them  by  the  principles  of  International  Law  and  Publio  Treaties. (^) 
*The  Bavarian  Code  provides  ihat  all  persoQS  enjoying  am-  r*nAQ-i 
bassadorial  rights  are  exempt  from  the  ordinary  jurisdiction  of  I-  -I 
the  tribuuals  of  the  country, (3) 

The  Prussian  Code  enacts  that  all  persons  belonging  to  the  embassy 
shall  be  entitled  to  those  immunities  which  International  Law  and  exist- 
ing Treaties  have  conferred  upon  them.  That  Prussian  subjects,  who, 
with  the  permission  of  theJr  Sovereign,  have  been  accredited  as  ministers 
from  Foreign  Courta  to  the  Court  of  Prussia,  shall  be  subject,  so  far  as 
their  private  affairs  are  concerned,  to  the  laws  of  Prussia.  That  ambas- 
sadors accredited  by  Prussia  to  foreign  courts,  are  justiciable  by  the  laws 
of  the  place  of  the  domicil  which  they  last  had,  previously  to  entering 
upon  the  disoharge  of  their  diplomatic  duties.  It  is  further  provided 
that  no  reigning  German  Prince  or  Ambassador  shall  be  subject  to  arrest 
by  any  Prussian  tribunal,  unless  there  has  been  a  special  reservation 
tipon  the  subject  made  with  respect  to  them  previously  to  their  reception 
at  Court. (?) 

(JCI.  The  ancient  States-General  of  the  Netherlands  made  an  edict  to 
the  effect  that  no  persons  attached  to  an  Embassy,  on  their  arrival  or  on 
their  departure,  or  on  their  passage  through  the  country,  should  be  liable 
to  be  arrested,  or  to  be  proceeded  against  on  account  of  any  debts  con- 
tracted therein. 

A  similar  law  prevails  in  Denmark. (s) 

(n)  1840-1696. 

(0)  La  ReviiB  Etrangite,  t.  i.  ii.  p.  871,  555  et  648.     Pielix,  ibid. 

(ji)  De  Puttlingen,  Die  geaetzliche  Behaadlnag  der  Auelander  in  Oesterreiob, 
u.  B.  w.,  SB,  92,  S5,  116,  119. 

"Die  Geaunfltan,  die  elfentliohen  Qesliaftstrlger,  >ind  die  in  ihren  Dienatea 
Btehenden  Peraonen,  genieaaen  die  in  dea  ofTentlicliea  Vertragen  gegriicdetea 
Eeireyungen." — Allgemeines  bnrgerliofies  GeBBtzbuch  fiir  die  gosamtaten  DeutBciien 
Srbl&nder  der  Oesterrelcliiaclieii  Monarchie,  s.  39. 

Iq)  0.  1.  ..  11. 

(r)  Allgemeines  Landreoht  fiir  die  Preusaischen  Staaten :  Eialeitung,  S3.  36, 
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ecu.  Among  the  priyileges  which  the  nsage  of  nations  has  imparted 
to  the  ambassador,  and  which  are  not  derived  from  the  reasoa  of  the 
thing,  is  the  exemption  of  his  person  and  his  personalty  from  taxation. 
He  is,  moreoverj  generally  exempt  from  the  payment  of  duties  upon 
articles  imported  for  the  use  of  himself  or  of  his  family. (i)  ■ 
r*21fln  *CCIII.  Different  nations,  however,  adopt  different  regula- 
L  -I  tions  upon  this  head,  both  as  to  the  amount  of  this  free  importa- 
tion, and  as  to  the  time  when  it  is  permitted.  Many  nations  limit  it  to 
a  fixed  sum  daring  the  continuance  of  the  embassy. 

The  Roman  Ijaw(M)  compelled  the  legate  to  pay  duty  on  articles  which 
he  brought  with  him,  but  allowed  him  an  exemption  upon  articles  pro- 
cured "ex  Eomano  solo"  for  the  purposo  of  transmission  to  his  own 
country. 

This  immunity  is  never  cstecded  to — 

1.  Real  property; 

2.  To  personalty  uneounecied  with  the  ambassadorial  character; 

3.  And  very  seldom,  if  ever,  to  tolls  and  postages;  and,  generally 

speaking,  it  is  clear  that  this  class  of  privileges  cannot  be  con- 
sidered(3:)  as  resting  on  an  unalterable  basis. 
CCIV.  The  house,  or,  as  it  is  usually  called,  the  hotel  of  the  ambas- 
sador is,  by  universal  consent  inviolable,  and  inaccessible  to  the  ordinary 
officers  of  juatioe  or  revenue. (y) 

"■"'       ime  remark  applies  to  his  carriage.     Upon  this  valuable 
y   mm      ty  w        t         t  m     g    f     I  th     monstrous 
and  unnece       y    bu        f  wh  t  w  11  I  th     E  ght    f  A  ylum.     In 

other  words   thhtlw      tiapl  f      f        t       ffnls  against 

the  law  of  tl     &tjte   n     1     h  t  was     t     td      By  k     h    k(  }  a  clearly 
right  in  pron     n      g  th  t  wb    h         mm  n  th  f  the  thing 

or  the  end  an  I    bj     t    f       b  b  d      1   f  h  n  t     ven  that 

faint  colour    f  Ihhmtbdpt         nn  generally 

put  forth,  to  b     II      d       f  f       h  t  m      H   t    y  t  ems  with 

(()  WUeaton,  I,  279.    Hefaers,  s.  217.     Merlin,  ibid.,  s.  v.  3. 

(li)  "  A  legatis  gEntium  devotarum,  ex  his  taotnm  speoiebns  quas  de  loeis  pro- 
priis  unde  couveniant,  liac  deportaut  octararii  yectigal  acoipiant:  quas  yero  es 
Eomano  Bolo,  (qaie  sunt  tamea  lege  oonceasee,)  ad  propria  deferuat  haa  habeant 
a  priestatione  immones  ac  lib  eras."— Cod.  1.  iv.  t.  61,  8. 

(af  "  Im  Allgemeineu  kann  daher  voa  einem  feEtstellenden  vOlkerreclitlioheu 
Privilegium  hiuaicliljioli  dieses  Punctes  keiae  Reda  seyn." — Heffters,  ibid. 

(i/)  WicqaeforC,  1,  s.  28.  "La  mtdsoa  et  lee  domestiques  de  I'ambassadenr 
BOut  inviolables." — P.  414. 

Byak.  ibid.,  c.  xxi,     "^des  legati  an  priebent  asylum." 

Vattel,  1.  iv.  0.  ix.  3.  117.  "  L'tad^pendance  de  I'amljaasadeur  sorait  fort  impar- 
faite,  et  sa  eQrel4  mal  gCablie,  si  la  maiaon  <A  11  logs  ne  jouissait  d'ane  eatidce 
franchise,  et  bl  elle  n'Stait  pas  inaccessible  aux  mimt(Te»  twifwiaires  de  lajnstine,  .  .  . 
La  maiaon  d'un  ambaasadeur  doit  SWe  a  couvert  de  toute  insulte  Boua  la  pcoteo- 
tion  particnliirB  des  lols  et  da  droit  des  gens :  I'iQBultet,  e'eat  aa  rendce  coupable 
envera  I'^tat  et  eavers  toutea  lea  nations."     Merlin,  ibid.,  v.  3. 

(i)  "  Omnia  legatorum  privilegia,  qnibua  ntantnr  ex  taoito  gentium  consensu, 
QOQ  alio  fine  comparata,  sunt,  qnam  nt  tut6  sine  remora,  sine  impedimento  cnjus- 
quam  officio  ano  fnnganlur.  Poasunt  autem  laid  fungi,  atiamsi  facinoroaoe  non 
Mcipiant,  nee  occultent,  neo  Principi,  apud  qnemsunt,  intervertant  juriadictionem, 
non  ia  sni  vel  snorum,  at  tertJi,  ad  se  non  pertinentis,  gratiam.  Sed  ejusmodi  hieo 
sunt,  ut  vis  aeriam  disputaUocem  desiderent." — Bynk.  ibid. 
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examples  of  the  evil  consequences  resulting  from  this  absurd  privilege, 
ivhich  was  often  extended  from  houses  to  whole  districts  and  quarters  of 
the  town,  as  at  Rome  and  Madrid. (a) 

It  is  true  that  those  States  which  have  allowed  this  abuse  are  bound 
to  give  notice  of  their  intention  to  abolish  it  previously  to  the  reception 
of  the  ambassador.  T&jBut  it  is  also  true  that  there  can  I 
tive  right  in  any  nation  to  demand  a  continuance  of  this  obstacle  to  g 
order,  justice  and  *paaoe,  wholly  unconnected  as  it  is  with  the  r^iyio-t 
maintenance  of  the  security  ov  dignity  of  embassies.  And  every  L  J 
government  must  agree  with  the  wish  of  the  learned  Merlin,(c)  that  such 
a  nuisance  should  be  universally  abolished. 

No  one  can  declare  more  strongly  than  Grotius  that  the  Jus  asi/U  is  uo 
part  juris  gentium.  "  Ipse  autein  logatus  an  jurisdiction  em  habeat  in 
familiam  suam,  et  an  jus  asjli  in  domo  suit  pro  cjuibusvis  eo  confugienti- 
buH  ex  eonoessiono  pcndet  ejus  apud  quern  agit.  Istwd  enim,  juris  gen- 
Hum  now  esl."{d'^ 

In  1726,  the  Duke  of  Eipperda,  the  First  Minister  of  PIl  ^  V  k 
refuge  in  the  hotel  of  Lord  Stanhope,  the  Eaglish  Ambas    d  M  d   d 

The  King  asked  for  the  opinion  of  the  Council  of  Castill      h     fi 
liunal  in  the  kingdom,  whether,  without  a  violation  of  In  1 1  w 

he  had  a  right  to  take  his  subject  Eipperda,  accused     f  h  gh 
by  force,  if  other  means  were  of  no  avail,  from  the  Hotel    f  h    E     lb 
Ambassador- — theauswerwasin thoafBrmative, anditipp    d    w  d 

g!y  t  k      by  f         f    m  th     h  t  1        lb     papers  we  d        h 

Th   B   t  h  G  t    f  wh   h  the  Dijk     f  N  T 


d  d 


[*213] 


W     th       J  m       t  rail       dbtt    ly  of  this  ■ 

p      t       f  II      d  Itt    th         b       dor;  the      mpl  u 

wfddhptim  n  which  th  w 

th        p  1    m  1      th         ht         th    I     t    f  the  amb        1 

t       d  th       f  g  Sp  f      d  t    m  k     ny  rcparat  d 

b  Illy  th    1  g  1  y    f  wh  t    h    h   1  d  The  differe        b    w 

tw        t  d       f  tt  t  II        th    next  year  w       p 

g  1  b  k  t  b  tw  th  m  It  w  Id  seem  *to  follow, 
f  m  th  p  [1  h  h  h  I  1  d  d  wn,  that  Spain  was 
n  t  g    Ity    f     y       1  tit  11  w.{e) 

(a)  'I  The  Polish  Ambassador  at  Rome  in  16S0,  the  Spaaiah  in  1682,  the  Eaglisli 
in  1686,  YoluntariJy  renounced  these  eioxbitant  and  mischievous  pririlegea." — 
Mirusa,  s.  361. 

(6)  Wicquefort,  citing  the  instaaoe  of  certain  oonapiratora  saiaed  bj  the  Vene- 
tian GoTemmect  ia  the  house  of  the  French  Ambassador,  and  the  answer  with  le- 
Bpect  to  it  made  by  the  Venetian  Ambassador,  that  he  would  deliyer  up  to  justice 
any  French  rebels  that  took  refnge  in  his  hotel,  adfle  :  "  On  pent  dire  sur  eel  ex- 
emple,  que,  suirant  le  droit  dee  ffena,  la  maiaon  de  I'ambassadeur  ne  pent  donner 
Bliret4  qn'J,  lui  et  h,  ses  domestiques,  at  ne  peut  aervir  d'aejle  aux  felrangers  que  du 
conaentement  dn  eonTBrain  du  lien,  qui  peut  eeteadre  ou  ceatreindre  ce  privilege 
COmme  il  vent;  parcequ'U  Tie  fait  pat  partis  du  droit  dea  ffens." — S.  28,  p.  414. 

(c)  "  On  TOit  par  ces  difojis,  que  le  flroitd'asyleeat,  al'^garddeahatels  des  am- 
bassadeura,  une  source  perpfitaelie  de  disBenfiions  et  de  qnerellefl.  he  bien  dea 
nations  demanderaiC,  sans  doute,  qu'on  Tabolit  tout-ii-fait ;  et  cela  paralt  d'autant 
plus  raisonnftble,  qu'il  y  a  plusienrs  £tats  dans  lesquels  il  n'eat  point  connu." — 
Merlin,  ibid. 

(d)  h.  ij.  0. 18,  Tiii.  a.  (e)  De  Martens,  C.  0.  i.  174. 
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CGV.  In  1747,  a  Swedish  h        m  d 

of  high -treason,  took  refuge  i  h  E  Am 

Stockholm,  Colonel  Guidecke  T        m         d  d  d 

him ;  the  Swedish  OoTernmen  dhh         nh        p  hd 

every  body  who  entered  it,  a  d    h  d 

when  he  left  the  hotel,  to  be  w  d  b        i^i  0         k 

dered  Springer  under  a  protes  d  h       mh       d 

rial  privilege.     England  dem     d  d      p  S  d 

fused  to  give  it,  and  the  amb  m   h  m 

It  seems  clear  that  the  cond  S 

principles  of  International  L  w  (     ) 

CCVI.  It  sometimes  happ  b 

to  acquire,  within  its  territor  p      h 

dor,  and  allows  such  residence  ted       h    C 

try  whieh  accredits  the  amha     d     [  ) 

CCVII.  So  long,  howove  m  d 

hotel  into  a  place  of  refuge  f       ff     d  h  h 

has  a  right  to  enjoy  the  moa  d 

within(/()  the  precincts  of  hi 

It  seems  a  corollary  from  pp  hhhdb  d 

r»2141  ***  •^^"^'^^^^  privately   k  w  g    n       h       h      b 

L  -I   at  variance  with  tha  h  h  w      h 

dent.(!) 

CCVIII.  Strictly  speaking  h  P         g  S  k  m 

self,  his  suite,  and  his  fellow  ym         mm  ^  , 

for  although  he  cannot  be  prevented  from  receiving  native  subjects  who 
come  to  his  hotel,  yet  it  is  competent  to  the  State(i)  to  prohibit  them 
from  going  to  the  ambassador's  hotel  for  this,  or  indeed  for  any  purpose. 
According  to  Wicquefort,  the  State  might  require  that  the  religious  ser- 
vices be  performed  ia  the  native  language  of  the  ambassador.  This,  how- 
ever, does  not  appear  to  bo  a  tenable  position.'  The  sanctity  of  the  hotel 
must  he  violated,  in  order  to  ascertain  the  language,  and  certainly  thero 
never  could  have  been  any  semblance  of  reason  for  preventing  the  ambas- 
sador or  his  chaplain  from  the  use  of  the  universal,  or  Latin  language  in 
their  devotions.  This  restraint  by  the  State  must  be  placed,  if  at  all, 
upon  her  own  subjeels. 

CCIX.  Since  the  period  of  the  Reformation,  general  International 
usage  has  sanctioned  the  rights  of  private  domestic  devotion  by  a  chaplain 
in  the  hotel,  which,  so  long  as  it  is  strictly  private,  seems  to  claim  the 
sanction  of  natural  as  well  as  conventional  International  Law.     Two  con- 


(/)  Ibid.  i.  328. 

iff)  Act  of  the  British  Parliairent  "to 

author! 

Lze  the  purch 

lase  l)j  the  Pr 

Miai^tter  of  a  reddence  in  England  for  1 

,h0    1290 

of  tho  Prus! 

regiilftte  the  future  holdiag  of  the  same." 

— 13& 

14  Vict.  c.  3. 

— HsrtsIet'B  Ti 

(h)  Wicquefort,  ibid.,  SB.  416,418. 
(j)  Martena,  sa.  224-5-6,  genorally  on  this  subject. 

[k)  Martens,  s.  22S.    Perruiafllon  oven  for  foreigners  belonging  to  a  third  country 
lo  attend  has  been  the  sabject  of  treaties. 
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dt  !iw  h        fmly       ompanied  tLo  permission  to  exercise 

th  ht —         th  t    t    Ii     lib    permitted  to  only  one  minister  at  a 

tm    f    m  d  th        oi  t;  another,  that  there  sliould  not  he 

1      dy     p  bl  P       Ii  se  of  the  religion  existing  and  sano- 

t       d  w  th     t  th    p  t     f  th    hotel. 

H       g     g    d  t    th     1  tte  lition,  the  Emperor  Joseph  II.,  hav- 

ing granted  to  tho  Protestants  at  Vienna  the  liberty  of  meeting  for  the 
private  exorcise  of  their  dovotion,  insisted  on  the  ohapels  of  the  Protes- 
tant ambassadors  being  closed. 

*There  does  not,  however,  seem  to  be  any  foundation  in  prin-  j.^..  -, 
oiple  for  this  very  arbitrary  aot;  more  especially  as  Protestant  '■  J 
is  a  mere  term  of  negation,  under  which  arc  included  worshippers  of 
very  different  tenets. 

CGX,  The  only  sound  principle  of  law  on  this  subject  is  that  already 
mentioned,  via. ; — Religious  rites  privately  esercised  within  the  ambas- 
sadorial  precincts,  and  for  his  suite  and  eountrymen,  ought  not  to  he 
interfered  with. 

The  erection  of  a  chapel  or  church,  the  use  of  hells,  and  of  any 
national  symbol,  ia  a  matter  entirely  of  permission  and  comity. 


•CHAPTER   IX.  [*216] 

AMEA6SAUDKS DirFBEBNT   CLASSES   0¥  PUBLIC    MIHISTER8. 

CCXI  The  Bomans,  ind  indeed  the  ancient'*  gener'illy,  reoOgnize  1 
but  one  class  of  diplomatic  agents,  whcm  they  usually  desigmted  by 
the  terms  orator  s  or  I  gati 

In  Europe  these  terms  found  their  transhtion  at  first  in  the  f,eneiia 
term  ot  Ambassidjrs  (a)  oi  in  some  equivalent  des  gnation  of  a  single 
class  Since  the  lifteenlh  or  sixteenth  centmy  the  refinements  and  the 
vanity(6)  of  Eur  [.ein  Courts  have  intr  duced  vatious  glads')  of  diplo 
mat  c  af,ency  into  the  positive  Law  <t  Nitiona  which  ire  only  so  far  of 
importance  inasmuch  as  different  ceremonnl  privileges  are  attached  to 
the  difieient  degrees  of  legation 

But  tj  the  acciedite!  juhlio  minister  of  eveiy  Stite  whitever  be  his 
designation  the  rights  of  nviolability  and  the  privilejjCs  of  extern 
toiiilty  appert'im  with  equal  certainty  and  strength  (c) 

(fl)  AmbaMadeiiTs  Embinadwei  Ambamaton  perhips  from  tbe  Spiniah  fmluiT 
to  send  or  more  probably  regard  being  had  to  tie  Bim  laritj  ol  the  word  in 
vanous  languages,  from  a  abieius     {Botsthafter  C  esandtor ) 

(b)  And  the  economy,  it  should  Beeni|less  expense  and  state  being  necessary 
for  tbe  minister  of  inferior  rank.    According  to  YaCCel,  Louis  XI.  set  tbe  example. 

There  liave  been  two  classes,  Kliiber  aajs,  since  the  bepnning  of  the  sixteenth, 
and  three  since  the  beginning  of  tbe  eighteenth  century. — S.  IT9. 

(e)  "  Legati  taria  nunc  nomina  rem  ipsam  idem  annt." — Bynk.  De  Eoro  Leg.  c.  1. 

"  Qufecunqne  autem  iegatorum  nomina  sint  et  quEeounqne  Icgatio  sive  ordicaria, 
stve  aitcaocdinaria,  qnamTia  et  pro  mittentis,  ct  pro  missi  dignitate  et  titnlo  alius 
October,  1855 11 
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r*9171       *OCXII.  Equally  unknown  to  the  ancients  was  the  modern 
L        -I  distinction    of  Ordinary,    or    Reside nt,((Z)    and   Extraordinary 


The  Romans,  safe,  as  they  reasonably  conoludcd,  in  the  vastness  of 
their  empire,  from  foreign  invasion,  and  having  but  littlo  eonimcree  with 
other  nations,  neither  required  nor  instituted  any  ccsident  ambassadors 
in  foreign  countries. 

CCXIII.  The  breaking  up  of  this  vast  empire  into  various  kingdoms 
introduced  that  necessity,  which,  under  the  gigantic  domination  of  Eome, 
had  not  existed. 

It  was  not,  however,  till  after  the  Peace  of  Westphalia  (1648)  that 
tbo  institution  of  permanent  embassies,  though  boginniag,  contempora- 
neously with  standing  armies,  to  take  root  sooa  after  the  fifteenth  century, 
can  bo  said  to  have  become  the  established  practice  of  nations, (e)  It 
was  about  this  period  that  the  rights  of  legation  began  to  be  ascertained 
with  the  careful  minuteness  which  distinguishes  this  part  of  positiTe 
Intern  alional  Law. 

CCXIV.  Before  the  close  of  the  fifteenth  century,  a  second  order, 
and  during  the  eighteenth  century  a  third  order,  of  diplomatic  agents 
appears  to  have  sprung  np ;(/)  and  since  the  Congress  of  Vienna,  in 
1815,  and  the  piotocol  of  Aix  la-Ghjpelle,(?)  in  1518,  to  which  Auatna, 
r«21S1  ■^"""*^'  Great  Biitain,  *Prus''ii,  and  Russia  were  parties,  the 
L  -1  diplomatic  hierarchy  has  consisted,  technioally  speaking,  of  four 
orders,  classified  as  follows  — 

The  first  class  is  composed  of  araba^isadois,  oidiniry  and  extraoidi- 
nary,(S)  as  their  mission  be  limited  ot  indeteimmate  in  point  ot  time, 
Po^p'd  legato,  a  or  de  lateie,  and  nuncwi,  ordinary  or  estraoidinary 

CCSV,  All  these  diplomatic  agents  enjoy,  in  the  fullest  manner,  the 
privileges  incident  to  what  is  univeisally  called  the  representative 
oharatter,  by  virtue  of  which  they  represent  their  Sovereign  ni  State, 
not  only  m  the  conduct  of  iffiiis  at  a  foreign  court,  but  they  also  rcpie- 
sent{!)  the  person  ot  the  Sovereign  or  State,  and  are  by  usage  entitled, 
speaking  generally,  to  the  honouis  which  the  Soveieign  oi  the  State 
(if  it  could  he  conceived  to  be  present)  would  receive. 

atqne  tiliuE  legatis  habeatnr  honor  id  tameu  coustare  debet,  si,  ut  opoitet  ex  jure 
gentium  caus'im  lestimemns,  legati  ppraonam.  aemper  atque  latiLtc  habendim, 
semper  lequd  cuitodienda  jura,  quro  legatis,  tanquam  legatis,  debentur  " — Bjnlc 
iiiid 

All  classes  of  diplomati''  agents  have  equally  the  "jua  revocandi  domum  " — 
ibid 

{d)  Vattel,  1  IT  c  Ti  3  T3  (e)  Waid,  vol    ii    p   413      HeiTtcrs,  b    199 

MirnSB,  B  89     Klaber,  s   llO     Merlin,  Eupert ,  Miniatce  Public 

(/)  Hefftera,  a  357,  n  (?)  Mirus",  s  85 

(A)  E  g  <:ach  asare  sent  on  embnaiies  of  congratulation,  condolonce,  or  excuse 
(Miruss,  s  8fl,)  or  to  adjust  aome  particular  dispute,  although  (here  be  a  resident 
ambaasador      Marteus  s  193 

(i)  Merlin,  (R^p  ,  Ministre  Public,  8  1,)  however,  aaye,  "Nona  disona  que,  dana 
nn  tel  ministre,  la  repr^seutatiou  est  preiqns jiarfmte,  car  elte  ne  1  eat  pas  abaoln- 
ment :  quels  que  soient  les  honneurs  qu  on  rcDil  k  un  ambaasadeur,  ils  n'Sgnlent 
jamais  et  nulle  part  ceux  qn'on  reudrait  i  uii  souverain  en  peraonne;  et  e'eaC 
I'embarraa  de  TetiquEtte,  i  T^ard  d'un  Eouveraiii  ae  trouvaiiteu  pays  Stranger, 
qui  a  fait  imaginer  Vincogniio." 
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This  idea  of  tlie  fall  representative  eharactor  in  tlie  agent,  had  no 
doubt  its  origin  in  the  fundamental  coustitation  of  Monarohieal  States, 
because  it  was  possible  to  represent  the  persoa  of  the  Monarch ;  but 
Republican  States,  nevertheless,  have  imitated  the  example. 

CCSVI.  Legates  A  latere  must  not  be  confounded  with  another  class 
of  Papal  agents  designated  Nuncios. (A) 

The  legates  d  latere  are  sent  by  the  Pope  into  BomaQ  OathoHo 
conntries,  to  exercise,  in  his  namo,  the  spiritual  functions  which  depend 
upon  his  recognition  as  Head  of  the  Church. 

The  naneios  are  ambassadors  sent  to  foreign  oonrts  to  *repre-  _^-.__ 
sent  the  Pope  in  the  conduct  of  his  affairs,  of  whatever  kind  <-  J 
they  may  he.(/) 

OCSVII.  The  division  of  ambassadors  and  mincioi 
extraordinary,  had  its  origin  in  the  distinction  between  permanent  ( 
in  determinate  missions,  and  those  which  had  for  their 
tion  of  an  extraordinary,  partioular,  and  determinate 

In  modem  practice,  however,  the  title  "estraordin 
sionally  as  a  title  of  greater  honour,  even  to  ambassadors  destined  to  a 
residence,  for  an  indeterminate  period,  at  the  court  to  which  they  are 
sent.(»ij 

COXVni.  Diplomatic  agents  of  this  first  olass  can  only  be  sent  by 
States,  whether  moaarohial  or  republican,  entitled  to  royal  honours. 
That  is  to  say,  that  if  ail  iuferior  State  accredit  an  ambassador  of  the 
first  class,  he  will  not  be  recoived(«}  by  the  great  European  powers.  It 
is  impossible,  however,  to  maintain,  as  has  been  attempted,  that  the  right 
to  send  ambassadors  is  confined  to  monarchies,  or  to  deny  that  the  rank 
of  the  ambassador,  abstractedly  speaking,  depends  upon  the  sending  and 
not  upon  the  receiving  State. (o) 

CCXIX.  The  second  class  comprises  Eavoys,  [JEnvoyis,  AblegoH, 
Prole'jati,  Inviati)  Ordinary  and  Extraordinary. 

Ministers  Plenipotentiary  {Plend  polentid  muniti,  Mmistres  PUai- 
poteniiaires,  BevoUmdchtiffen,  Gesandten,  Minuler&\. 

The  Austrian  Minister  at  Constantinople,  who  appears  to  be  by  custom 
exolusively  designated  as  Internunctus. 

The  Internuncio  of  the  Pope, 

CCXX.  The  third,  or  intermediate  class,  created  by  the  Conference  of 
tho  Five  Powers  at  Aix-la-Chapellc,  in  1818,  *is  composed  of  rifaan-i 
what  Qro  called  "  Mmistres  rSsidens,"  aooredlted  to  the  Sovereign.  L  -• 
Ministers  of  this  olass  are  sometimes  said  to  represent  the  affairs,  aad 
not  the  person  of  their  Sovereign,  and  to  be  therefore  of  inferior 
dignity.  (^) 

(k)  The  Legate  ia  selected  from  the  ctu'dinals,  but  not  the  JVuiixin,  Vide  post. 
Merlin,  ibid. 

(I)  Vide  post.  Chapter  on  Riliqioh  and  the  State. 

(m)  MarteuB,  ubi  lupr. 

(n)  If  he  be  received  at  aU,  it  must  be  according  to  bia  credentials. — Vattcl,  1. 
iv.  c.  yi.  s.  !6.    Tide  post. 

(o)  MiruBS,  a.  113.     Hefflere,  e.  209.     Martens,  a.  108.      Vattel,  1.  iv.  o.  fi.  3.  7S. 

(p)  "  Le  resident  ne  repr^aente  pas  la  personne  du  prince  datia  se,  dignity,  meiis 
senlement  dans  ass  affaires." — Vattel,  I.  iv.  c.  vi.  a.  TS. 

See  below,  remarks  on  his  real  ideutitj  witb  tlie  envof. 
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The  fourth,  usually  denominated  the  third  olasa,  includes  Charges 
d^ Affaires  {GescMfimger)  accredited  to  the  Minister  of  Eoreign  Affuirs. 
Either  such  as  are  originally  sent  and  accredited  ad  hoc,  or  who  have 
been  nominated,  either  verhally  or  by  writing,  ad  interim,  during  the 
absence  of  the  minister/jj  or  accredited  to  courts  to  which  it  is  not  cus- 
tomary to  send  a  forinallj  constituted  minister. 

The  ceremonial  honours  to  which  this  class  rany  be  entitled  appear 
doubtful,  hut  they  are  entitled  to  the  immunities  uf  recognised  diplomatic 
agents,  though  without  the  formal  character  of  "Ministers."  To  this 
class  belong  Consuh  (»■)  being  werediled  as  ^ijjh/matio  agenU  or  public 
min  m  b     h    0  P  E 

Am  C  B    b  te  Eg 

C   ^       T  ff  m  m 

only  g  m 

in  f  mJ.  ff       ce 

the     ff  m  g  0 


[*2:.  ]  ^ 

to  t  m 

the  m 

the       m  m  te 

CCXill.  The  only  .ound  and  logical  h  ision  it,  that  which  is  ounded 
on  the  true  principle  of  general  International  Law,  via.,  a  regard  to  the 
character  of  the  affair  evidanced  by  his  credentials  {mandatwm,  ma/ndat,') 
entrusted  to  the  management  of  tho  agent,  whatever  be  his  title.  There 
is  a  clear  distinction,  according  to  the  nature  of  things,  between  agents 
(PlenipotentiarieSj'j  accredited  by  one  Sovereign  to  another  Sovereign, 
and  agents  {Charges  d' Affaires,)  accredited  by  one  Minister  for  Foreign 
Affairs  to  another  Minister  for  Foreign  Affairs. (() 

There  is  also  a  distiootioQ,  less  clear  but  conceivable,  between  the 
minister  representing  his  Sovereign,  both  in  hispersoii  and  in  his  affairs, 
as  is  the  case  with  the  ambassador,  and  the  minister  representing  the 
Sovereign  in  his  affairs  only,  as,  according  to  Yattel,(ii)  is  the  case  with 
the  Resident,  or  even  with  the  JSnvoy.  Neither  of  these  classes  of  min- 
isters have  the  preeminently  representative  character  (caractire  j-ejw^- 
sentatif  par  excellence)  which  belongs  to  the  full  ambassador, (ck)  It  is 
between  these  two  classes,  therefore,  that  Vattcl  pronounces  "  the  most 
necessary  and  the  only  true  distinction"  to  exist. 

The  juater  division,  however,  appears  to  be  that  already  staled,  viz., 
between  agents  accredited  to  the  Sovereign,  and  agents  accredited  to  the 
Minister. 

(j)  Ordinarily  tbo  Kiforetarj  of  Legation, — Merlin,  ibiii.  s.  1,  vi.  Martens,  b. 
ISi.     Kluber,  s.  182.    MarUne,  s.  191. 

(r)  "  Si  ce  prince  envoie  un  at/eni  aTec  dee  lettres  de  crSanco,  et  pour  affairca 
publiquBS,  I'agent  est  dis-lora  miniatre  pntilic :  le  titro  n'j  fait  ricn." — -Vattei,  1. 
It.  c  yi.  b.  1h. 

(»)  Tbere  is  muoh  truth  in  M.  Pinehairo  Ferreira's  remarks  on  this  point.— Note 
to  192nd  section  of  Martens. 

a)  Martens,  a.  191.     Wheaten,  1,  262,  s.  6. 

(»)  L.  iv.  c.  vi.  a.  73.     "Le  R&ident,"  &o.  {x)  Martens,  a.  193,  Notea,  k<i. 


>v  Google 


AMBASSADORS  — DIFFERENT    CLASSES.  157 

OCXXIII.  It  has  been  already  observed,  that  all  these  different 
elasseB  enjoy  equally  the  im  muni  tie  3(1/)  incident  to  *the  Jus  lego-  i-^^ooon 
tiaawm  {droit  k  Ugaiimi,  d'ambassade,  Gesandisehaftsrecht.^  <-  -I 

A       d    gt    tb    f    rth         1      fth    0     g  fA  (1815)  b 

kfdplmt       gtbt  thml       w     tbltm      dly 

f  t    th     d  t      f  th      fE     I       t  fi    t         f  th  I    t  tb 

t  t    wh    h  tb  y  d  t  d         d  by  tb         th      t   1  w    b 

I      dy  ()    11  d   t      t  f       L  b  tw        d  pi  m  t     m      t 

t     f  tb     t         f  g       ty       d  th    d  in    t  pit! 

It  f  tb  p    t  t  b  1   h  d 

CC\XIV    E      J  8t  t    m  y  d  t    m        f       t    If  wb  t        L    t  w  U 

fp  dplm  gt  tC     ted  by  I  1 

L  w      t    tb  rab    ,(  )  th  ,{b)  tb  1  „      ,()      th        t  t      , 

wbby  my  ()unb  bppd 

fund  m  n         w        b  g  S  I        «        f     S         to 

n     nd  d  p   m  f    q         nl 

Adpm  niyb  tvd  Ibmm 

S  hhyGraayn&w  bdy 

«  0 

Adpm  g       mybfaympw  n  wbf       ga 

Sate         aaj,  ff  nnwbubg  dd 

any  p  bnib  dbySrfS  md 

ate  between  two  other  States. (y^) 

*CCXXV.  The  legal  status  of  mere  agents  employed,  oq  behalf  r#20Q-i 
of  Governments  or  Princes,  in  foreign  countries  is  not  very  clearly  1-  J 
defined  by  any  writer  upon  International  Jurisprudence.  (</) 

It  is  clear,  howevet,  that  agents  employed  in  adjusting  private  claims 
of  the  Sovereign,  or  negotiating  a  loan,  commiaaionera  to  settle  boundaries, 
and  tbe  like,  are  not  virtute  officii  clothed  with,  the  immunities  of  a  dip- 
lomatic agent.  The  same  remark  applies  to  secret  emissaries  of  a  State, 
though  sent  with  the  permission  of  the  foreign  State  into  its  territory. 

These  commissioners  or  emissaries,  though  furnisiied  perhaps  witb(ft) 
hmrs  0/ reeommendation  from  their  Sovereign,  and  therefore  entitled  to 
more  conaideration  than  private  individuals,  are  not  accredited,  and 
therefore  cannot  claim  the  jits  legatiomtnt. 

If,  however,  the  State  clothe  them  with  diplomatic  powers,  and  accredit 

ij/)  Hefftere,  208.     "  In  AnSBhung  der  gesaniltsciiaftlichen  Goschaflo  Eelbst,  der 
ligkelt  daau,  und  ihrer  Giltigkoit,  iat  der  ganzer  Racgunterschied  TOllig  ohne 
Einfluas." 

Is)  Vide  ante,  Chspter  on.  Sovbhbioss.     Martens,  s.  199. 


Bishop  of  Rosa  was  Mary  Queen  of  Scots'  ambaesador;  the  Bishop  of  Bris- 
tol waa  plenipotentiary  at  the  Peace  of  Utrecht,  the  last  inatanco  of  the  diplomatic 
employment  of  an  Englisli  Bishop. 

(d)  Klfiber,  a.  18T.  (e)  Miruae,  s.  120.  (/)  Mimas,  s.  86,  a.  a. 

(?)  Wicqaefort,  1.  pp.  62-3.  Vattcl,  1.  ir.  c.  ti.s.  T5.  Hefftors,  a.  293.  KMber, 
s.  ni-2.  Martena,  s.  196-1,  and  P.  Ferreira'a  notes  thereupon.  Miruss,  as.  107, 
111. 

(A)  Martens,  e.  203, 
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them  to  a  foreign  State,  they  become  entitled  to  the  immunities  of  a  dip- 
lomatie  agent.((') 

This  is  also  the  case  with  deputies  sent  to  a  Congress  on  hehalf  of  a 
Confederation  of  States,  if  they  be  accredited.  The  whole  question 
r*2241  '^^P^'^'^^  "P™  whether  or  no  the  constituent  *body  has  been  oom- 
■-  J  potent,  and  has  intended  to  clothe  ihem  with  a  ministerial  cha^ 
aoter. 

CCXXVI,  Consuls,  generally  speakiug,  are  not  entitled  to  the  jm 
legationum.  The  institution  of  the  consulate  being  of  great  importanea 
and  some  complexity,  must  be  reserved  for  a  separate  and  distinct  dis- 
cussion, (ft) 


[.225] 
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struotion  which  natuial(6)  law  would  apply  to  the  matter  of  agL.acy  and 
procnration  [procuration,  Ttiandemen.t.'j 

CCXXIX.  With  reference  to  the  State  to  which  he  is  sent,  the  public 
character  of  the  ambassador  receives  its  formal  recognition  on  the  pro- 
,  diiotion  of  his  Letters  of  Credence  (^lettres  de  criancc,  crediiiv, 
'  Credentialen,  Beglaubigungsschreiben,y{d^ 


[*226]  ' 


(i)  "  Le  mefim©  mot  [Commiaaaire)  a  souTant  una  BigniHoation  plus  estendue,  et 
marque  nn  ministre  qui  n'a  point  d'autre  quality  particnlif^re ;  at  alors  il  peutestre 
miuiBtre  public,  eoU  qu'il  ^teal^  euToy^fiuu  cougr^a  ou  fi.  quelque  pduceou  i^pub- 
lique." — 1  Wicquefort,  64.    Miruss,  a.  86.     Geschafts-Gesandte, 

"Sice  prince  euTOie  vn  agmt  ftyec  des  lettrea  de  crSauce,  et  pour  affalraa  pub- 
liqaes,  i'agent  eet  die-lors  ministre  public :  la  titre  n'y  fait  rieo."  "  111  fant  en 
dire  autant  dasrfcpiW^s,  comsnissaries,  et  autrea  eharg^B  d'affaires  publiquea." — ¥attel, 
Ibid. 

"Tout  depend  de  la  qaestion  de  BaToir  jusqu'fi  quel  point  leur  coustituant  a  pu 
et  vonlu  leur  attribner  un  earactire  miniaUriel." — Martens,  ibid. 

(k)  Vide  post.  Part  Seveutb,  Oliapter  I. 

(a)  Vattel,  1.  ir.  c.  vi.  s.  71.    Wbeaton,  1,  s.  2C8.     HeffEera,  s.  310.    Martens, 

Bynlierahoek,  Q.  J.  P.  1.  2,  c.  vi,  "  Legati  quid  rerum  dim  egerint,  et  nunc 
agant  cam  public^  audiuutur." 

(i)  Here  the  Justinian  law  would  be  almost  necesaarily  reaorted  to. 

jc)  Mirnss,  s.  133, 

\d)  Vattel,  1.  iv.  c.  yi.  s.  76.     "Lsi  Ulires  de  arSanse  s( 
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This  instmmeDt  is  addre     d    y   h    S  ^n         liicf  magistrate  of 

the  State  which  the  amhasaad         P       ^  h    b  vereign  or  State  to 

which  he  ia  sect.     In  the  ca  gi       ffa         it  is  addressed  by 

one  Minister  of  Foreign  Aff  u    h     (  )     I       ntains  Ihe  general 

purport  of  the  miasion,  and   h    n  nd  f    he  diplomatic  agent, 

and  reqnests  that  faith  may  b  g  n  h  p  ntations  on  the  part 
of  his  ptinoipal.fy)   The  aam    L  f  0    d  n     m  y  suffice  for  several 

ministers,  if  they  be  of  tte  s  m         k 

Sometimes  one  miniater  is  fu  n   h  d  w  h  Letters  of  Credence, 

if  he  be  accredited  to  seyera  8  j,  S  to  the  same  Sove- 

reign in  various  capacities.  If  h  nk  f  h  d  plomntio  agent  be 
ctanged  during  his  residence  g  h  Letters  of  Credence 

are  required,  and  the  cerem  n      o    h       presentation  are  re- 

newed.(^)     According  to  ni  d    n  n     h    Tu     Power  empowering 

the  diplomatic  agent  to  neg  n      n     ted  n  he  Letters  of  Cre- 

dence, bnt  is  a  separate  in  u  n  n  d  wn  up  n  he  form  of  letters- 
patent  {'mandatwni  proeuraforium.,  jjfeiti-yoiewftaj  plein  ^pouvoir,  Voll- 
mackt).{h) 

*CCSXX.  It  is  the  Full  Power,  whether  it  be  a  separate  in-  [■*qq7i 
strument  or  contained  in  the  Letters  of  Credence,  which  founds  L  J 
the  authority  of  the  diplomatic  agent  as  the  Tepreseatative  of  his  Sove- 
reign, and  the  terms  of  it  are  binding  on  him  and  his  priDcipal,  though 
at  variance  with  secret  inatructions. 

This  important  principle  of  International  Law,  which  clearly  flows 
from  the  reason  of  the  thing,  is  supported  by  the  express  authority  of 
GrotiuB,(j)  and  by  the  analogy  of  the  law  of  mercantile  agency,  as  set 
forth  in  the  Digest,  wbioh  '\a  in  this  instance,  as  in  others,  the  written 
Law  of  Nations. f/e) 

riES  et  oonstitue  le  ministre  dans  son  caraotire  auprfes  da  prince  i,  qui  elles  soiit 
addres^ges.  Si  cs  prince  re9oit  la  minlstre,  il  oe  peut  le  receroir  gue  dans  la 
qualitfe  que  loi  donnent  ees  lettrea  de  cr^ance.  Elles  sottt  comme  sa  procnratiou 
g^nfirale,  son  viandemmtt  ouvert,  mandaivm  mamfntiim." 

Ibid.,  3.  83.  "D63  qu'il  est  entrfe  daos  le  pays  ok  il  est  enyoj'6,  et  qu'il  sefait 
connaitre,  il  est  soue  la  protection  du  droit  dea  gens."     Hefftera,  s.  200. 

(e)  Martena,  a.  202.    Whaaton,  1,  26J. 

If)  Martens,  ubi  supr.  (ff)  Heffters,  s.  210. 

(h)  Vattel  does  not  mention  the  instrnment  of  Full  Powers  as  distinct  from  tlie 
Lett«ra  of  Credence.  Miruaa,  a.  136,  1-141.  Martens,  s.  204.  Wheaton,  1,  268. 
Heffteis,  s.  210. 

(!)  GrotiuH,  I.  ii.  c.  xi.  s.  13.  "  Sed  et  per  hominem  alteram  obligamur,  si 
conatet  de  voluntate  nostr^,  qn^  illam  elegerirons,  nt  ioBtrumentum  nostrum  ad 
boc  epeciatim,  aut  sab  general!  notione.  Et  in  generali  pr^posilione  accidere 
potest,  nt  Qos  obliget  qni  pKepoaitus  est,  agendo  contra  TOlnntatem  nostcam  sibi 
goli  aignificntam:  quia  hie  diatincti  aunt  actus  Toleudi:  unus,  quo  nos  obligamna 
ratam  babituros  qulcquid  ille  in  tali  negotiorum  genere  fecerit,  alter,  qno  illnm 
nobia  obligamna  nt  non  agat  niai  ei  priescripto,  sib!  non  aiiie  cognito.  Quod 
notandum  eat  ad  eft,  qufe  Legati  promittnnt  pro  Regibua  oi  vi  instramenti  proou- 
ratorii,  excedeado  arcana  mandata." 

lb.  3.  jiii.  "Afqne  hinc  etiam  intoUigi  potest  esercitoriam  et  institorlam,  qure 
non  tam  actiones  sunt  quam  qualitatea  aotionnm,  ipso  natural!  jure  niti.  Bjnit. 
Q.  J,  P.  1,  ii.s.Z,c.7, 

(A)  "  Ut  autem  obtinuit,  Jus  Juatinianfeum  appellari  Jua  commune,  ita  vlcissim 
Jus  commune  genere  quodam  reciprocationia,  appellabitnr  Jas  Otesareum." — 
BjnkDrshoelt,  (J.  J.  P,  1.  i.  c.  ssiv. 
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The  Full  power  may  te  general  or  special.     The  general  Full  Power 

Snandatum  ilUw/itatum)  oapaoitates  the  hoHer  of  it  for  all  the  usual 
iplomatio  funations,  or  for  negotiatiog  generally  with  a  foreign  State. 
There  are  eome  instanceB  of  such  a  Full  Power  being  construed,  as  ac- 
crediting the  bearer  to  all  courts  [actus  ad  omnes  popvlos;^{T\  but  thia 
oonstraction  has  long  ce^ed  to  he  maintained. 

r»22Rl  *'^^^  special  Full  Power  {mcmdatum  Kmitatum)  authorizes 
"-  J  the  holder  of  it  to  transact  only  a  particular  business :  the  limits 
of  his  authority  arc  defined,  and  oat  of  these  he  cannot  travel. 

OOXSXr.  If  these  powers  bo  granted  to  several  persons,  it  should  be 
expressed  in  themfwi)  whether  they  may  act  severally  or  only  jointly  in 
the  execution  of  tbeir  office.  In  time  of  poaco,  the  diplomatic  agent  is 
BufBoiently  protected  by  the  passport  of  his  own  government.  In  time 
of  war,  he  must  be  provided  with  a  pass  of  safe  conduct  {smif  conduitf 
ialvi  condiiclus  Uterse'^,  to  ensure  his  protection  while  travelling  through 
the  territories  of  the  enemy  of  his  State.^u) 


[•229]  *OHAPTBK     XL 

AMBASSADORS AEEIVAL — AUDIENCE. 

CCXXXIT.  EvBET  diplomatic  agent  must  notify  his  arrival  to  the 
Minister  for  Foreign  Affairs. (a) 

If  the  diplomatic  agent  he  of  the  first  class,  his  arrival  is  communi- 
cated through  the  Secretary  of  the  Embassy,  or  some  other  gentleman 
(GesandtschaftscavaUer)  attached  to  the  mission. 

Ho  delivers  a  copy  of  the  Letters  of  Credence  to  the  Minister  for 
Foreign  Affairs,  and  re(|uests  an  audience  for  his  principal  with  tha 
Sovereign. 

This  audience  may  bo  either  public  or  private :  diplomatic  agents  of 
the  first  class  are  alone  entitled  to  the  former.  But  this  audience  is 
not  a  necessary  preliminary  to  his  entering  upon  the  performance  of  his 
functions. 

The  public  audience  used  to  be  preceded  by  a  golemn  entry  (entr4e 
solenneUe^,  the  details  of  which,  such  as  the  number  of  horses  which  may 
draw  the  ambassador's  coach,  the  staircase  by  which  he  is  to  ascend,  and 
the  like,  have  been  dwelt  upon  with  patient  and  characteristic  minute- 
ness by  many  G-erman  publicists.  (S)The  ceremony  has  now  fallen  into 
general  desuetude. 

n  Lambertj,  Mtooires, 
Tiii.  748,  ii.  e03. 

MartenB,  s.  204,  n.  6,  citea  D«  Torej,  Mfimoirea,  t.  iii.  p.  65,  and  saya,  that  the 
pleite  powioir  given  by  the  First  Consul  to  Augerean,  in  ISOO,  to  make  peace  with 
Ihe  princes  of  the  empire,  waE  of  this  descciptioo. 

(m)  Martens,  s.  204.  (n)  Miruas,  B.  135,     Wheaton,  1,  268-9. 

(a)  Martens,  e.  208.     Miruss,  S.  30l.     Wbeaton,  1,  270. 

(b)  "Au  I'EEte,  tout*  cette  p^niiZe  eir^onie  de  I'audieoce  solennolle  eat  pen 
n6ceEsaire,  mSrae  i,  un  ambaseadeur,  pour  entrer  en  fonctiona,"  &o.   Martens,  ibid. 
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At  the  audience,  which  ia  now  usually  pnvate,  the  Letters  of  Cre- 
dence are  delivered,  a  oomplimentary  speech  ia  made  by  the  ambassador, 
and  replied  to  by  the  Sovereign. 

*OCXSXIII.  If  the  diplomatic  agent  be  of  the  second  or  rinqo-i 
third  class,  his  arrival  is  notified  by  a  letter  to  the  Minister  for  L  J 
Foreign  Affairs,  who  is  requested  to  take  the  orders  of  his  Sovereign  re- 
specting the  delivery  of  the  Letters  of  Credence. 

It  should  seem  that  the  majority  of  European  courts  would  concede 
to  these  diplomalio  agents  the  privilege  of  a  public  audionce.(i;)  In 
practiee,  however,  tho  Sovereign  usually  receives  them  at  a  private  audi- 
ence, at  which  the  Minister  for  Foreign  Affairs  restores  to  them  thaic 
Letters  of  Credence. 

If  the  diplomatic  agent  be  of  the  fourth  class,  if  he  be  a  Cha/rgi 
d' Affaires  not  accredited  to  the  Sovereign,  hia  arrival  is  notified  by 
letter  to  the  Minister  for  Foreign  Affaire,  of  whom  alone  an  audience  is 
requested  for  the  purpose  of  delivering  the  Letters  of  Credence, (i^. 

"Ill  Republican  Sf  t     "  M      Wh    ton     1  h     diplomatiu 

agent  is  received  in  a     m        m  nn     by    h      h    f  magistrate 

or  council  charged  w  h    li    f      f,n  aff  f    h    n       a        It  should 

seem,  however,  tha     hugh  mynpb  can  courts 

as  to  the  obaervane  h  m  n         f  a  p  aud    n       they  have 

nevertheless  retained    h     p   n   p  m  f  uette  prac- 

tised by  monarnhio        u       up  n   h  "^  {  ) 

CCXXXIV.  Th  f      q     te  wh   h     ng  u        h      atablished 

between  diplomatic       n  dnahsn  nu     and  towards 

the  members  of  th     f      gn  g        nm  n  upy  many  p      s  of  some 

works  upon  International  Law;  but  these  rules,  though  their  observance 
on  the  ground  of  convenience  be  very  desirable,  and  their  non-obaervaneo 
would  denote  ill-breeding  in  the  State  renouncing  them,  do  not  arrive  at 
the  dignity  of  laws,  or  attain  the  character  of  rights. (/) 

*CCXXXV.  Merlin's  remark  ia  sound  and  just,  that  there  is  p*noi-| 
but  one  general  rule  on,  this  subject;  namely,  that  public  minis-  L  -I 
ters  should  receive  all  the  distinctions  which  etiquette  and  the  manners 
of  each  nation  have  determined,  as  marks  of  that  estimation  which  U 


It  must  be  remembered  that  custom  may  impirt  i  value  to  a  ceremony 
in  itself  indifferent,  but  which  haa  become  significant  of  the  estimation 
in  which  the  object  of  tho  ceremony  is  held.  Wo  have  scon  an  instance 
of  this  in  the  honours  of  the  salute  paid  to  the  flags  of  nations.  When 
usage  has  attached  a  real  value  to  a  point  of  etiquette,  the  omission  of  it 
ia  not  justifiable  by  any  principle  of  International  Law.(s') 

(c)  Martens,  b:  201.     Miruaa,  a.  311,  would  seem  to  deny  tbis. 

{d)  Wheatoo,  ibid.  (e)  Martens,  a.  208. 

(/)  Wheaton,  1,  272,     Merlin,  ibid.,  s.  iv. 

{g)  "Qnand  una  oontnme,"  saja  Vattel,  "eat  tellenient  €tabUe  qu'elie  donna 
one  valear  r^elle  I,  dea  choses  indifK rentes  de  leur  nalnro,  ot  una  signifii.  ition 
cooatante  snivaiCt  tea  tnoiDrs  et  les  uaagea,  le  droit  dea  gena  nature!  et  n^coisaire 
oblige  d'avoir^gacd  k  cette  inatitntion,  et  de  aecondnire  par  rapport  Jiosaclioses-li, 
comme  si  elles  avaienl  ellea-raSmes  la  valeur  que  les  hommes  y  ont  attachSe." — L. 
iv.  c.  Yi.  8.  79. 
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CCXXXVr,  Never tteleas,  it  must  always  be  conipctant  to  a  Sovereign 
to  make  alterations  in  the  oeromoniea  of  liis  court:  he  must  of  course  be 
prepared  for  two  eonsequenoes — one  would  probably  be,  that  foreign 
nations  will  refuse  to  accredit  diplomatic  agents  to  him  to  be  received 
upon  the  footing  of  these  alterationaj  another,  in  all  likelihood,  would 
be,  that  he  must  submit  himself  to  retaliatory  alterations,  in  the  person 
of  his  own  vepreaentatives  at  foreign  court8,(7t) 

CCXXXVII.  (j)The  mission  of  a  diplomatic  minister  may  be : — 

1.  Altered  in  its  rank  or  character, 

2  Suspended 

3  lict  icly  closed  or  enii-1 

r+2S''T  CCXXX"\  ni  it  la  ilteied  n  its  charatt  r  wh  n  the  grade  'of 
<-  "J  the  cmbai'*y  is  heightened  oi  lowerel  when  m  envoy  becomes 
an  ambassador  or  vi  e  lersi  r  when  an  ambassador  sent  oa  au  afEiir 
of  ceremony,  becomes  a  res  dent  ambassalor  By  such  changes  as  these 
the  embassy  is  not  suspended  or  ended  but  only  chmgoi  as  to  its  diplo- 
matic rank  or  chaiactei 

CC\XXIi  Vaiious  events  may  hapien  wbicb  suspend  the  functions 
of  the  ambas'ialoT  for  in  a  tan  ci.  the  death  of  hia  Sovere  gn  may  have 
this  efteet  only  thouj,h  it  may  also  end  his  mission  Du  ing  this  inter- 
val howe^ei  he  enjoys  all  the  privileges  of  inviolabilily  inl  exterrito- 
riility  wh  eh  appeitim  to  his  ofEc  These  remain  until  his  embassy 
be  hcjA  fide  terminated,  and  until  he  has  lett  the  teir  tory  ot  the  State 
to  wh  ch  he  has  been  aceioditod  Thus  f  rotius  observes  "In  iiu 
contmu')  ot  du  jehti  ccnsotui  non  hoc  ex  vi  veibi  Bed  ut  absnrdum 
Tiletui  nequo  ecim  inutile  esse  benefiuura  debet  ]  t  abitus  tutus  in- 
telligendua  usque  dum  eo  peiveneut  ubi  in  tuto  s  t    (^) 

CCXL    The  mission  is  ended  by  — 

1  The  lapse  of  a  particular  period  as  in  the  case  f  an  ambassador 
appointed  ad  ittterm,  when  the  le^jUlar  amKbsador  returns  to  hia  post. 

2  By  the  aeeomplishment  of  the  particuiar  obj  ct  of  the  mission,  as 
in  the  case  of  an  embassy  sent  for  the  purpose  of  congiatulation,  or  to 
represent  a  State  at  a  paitieular  ceremony,  or  when  there  has  been  a 
special  and  limited  object  to  tiie  mission  which  has  either  been  attained 
or  has  fa  led 

3  By  the  death  ablication  or  dethronement  of  the  Sovereign  accre- 
diting the  imbissido  ,  oi  by  the  deith  of  the  Soveiei^^n  to  whom  be  is 
accredited  In  both  these  oases  ac^jrding  (o  Internat  onal  Usage  and 
Piactice,  the  ambas'iad  r  must  be  accred  ted  inew  by  his  Sovereign. 
Though  m  cases  m  which  it  is  known  that  his  musion  is  only  suspended, 
and  that  he  will  be  re  acore  lited,  it  is  uaual  to  oontinue  to  traLsaet  busi- 
Doss  'iVib  <pe  rah  with  him  as  imbassador 

'.  By  the  formal  declaration  of  the  ambassador,- on  account  *of 
J  some  injury  or  insult,  or  of  aome  pressing  urgency,  that  his  mia- 
Bion  must  be  considered  as  closed. 

(h)  Merlin,  a.  ir.     See  also  Martens,  s.  184,  upon  this  point. 
\i)  Martens,  I.  Iv.   c,   3,  s.   148,      MiruSB,   ss.   366-370.      Kiuber,   ss.   22S-230. 
Whaaton,  Dr.  Int.  i.  as.  33  24, 

ik)   L.  iii.  0.  XKL.  16. 


[.233] 
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5.  By  the  act  of  the  Courtto  wliich  he 's  a  crelitcd  when  tBat  fouit 
on  the  ground  f  h  s  m  se  nduct  or  of  ■»  q  larrel  with  h  s  goffemm  nt 
orders  the  ambas  ad  i  to  leave  the  territDiy  without  wa  tn  g  f  r  his 
formal  recall 

6.  By  the  voluntmy  losignati  n  of  h  i  ofSce  ly  th  anHas-ia  i 
himself. 

7.  By  his  recall  ly  the  government  whi^h  accredited  h  in 

CCXLI  Id  the  last  neut  ouod  case  it  is  usual  fo  the  imlaa^adnr  to 
request  an  audiunce  more  or  lees  foimil  according  to  circumstinces 
witt  the  Sovereign  to  whom  he  is  accredited  and  to  delivei  to  him  the 
order  or  letter  recall  nghim  Uetir pi  deroppdfZiidclhem  fangs  ickieihen  ) 
He  afterwards  usually  receives  in  return  letters  or  papers  to  facilitate 
his  return  (what  aio  termed  /  ttrei  de  reerdance  (Ij  tecreduio  )  and  his 
pasBport,  and  sometiiiieb  a  present  hut  the  Repul  lie  of  the  North 
American  United  fetites  follows  the  e\imple  of  the  anc  ent  Ecpublio  of 
Venice,  and  fothi  Is  hei  lepresental  ves  to  accept  any  such  prcent 

CCXLII  T\  hec  the  death  of  the  amhasaa  lor  himself  ends>  his  m  «sion, 
the  first  step  that  the  &eoretiry  of  Legation — or  in  his  default  some 
minister  of  an  allied  power — takes  s  to  aiEs  a  seal  upon  his  offii,ial 
papers,  anl  if  neccsary  u[  n  his  !iiovealli,e  It  is  cnly  a  case  of 
necessity  that  w  nants  the  interf  lenee  of  the  local  author  ty  His 
corpse  is  entitled  to  a  decent  bur  al  it  the  place  of  his  death  oi  it  may 
be  removed  for  the  purpose  of  interment  elsewhere  and  it  19  exempted 
*from  any  mortuaiy  due*  u  ually  payable  in  the  country  All  r-^j-o^.-i 
questions  relating  to  his  moveable  pr  perty  whethct  he  did  L  "  -• 
testate  or  intestate  are  by  a  long  e'tal  lisLed  rilo  of  Intcinational 
Comity,  determinable  only  by  the  1  ws  of  h  a  domicil  or  of  his  own 
country.  His  moveables  are  also  exempt  from  any  k  nd  of  tis  or 
Ibpost  (dro  t  1  m  hai  le  detrartio  )  It  is  usual  also  to  continue  to  the 
widow,  family,  and  suite  of  the  deceased  the  privileges  nd  immunities 
incident  to  his  office,  for  such  limited  pe  lul  as  may  reas  nal  Ij  sufh  e  tD 
enable  them  to  leave  the  country 

(I)  "fi^erSanoe  est  anssi  en  usage  dans  oette  phtase,  leUres  de  rHrSance,  qui 
se  dit,  Boit  des  lettres  qu'un  prince  euvoie  b,  son  ambnesadaur,  pour  ies  presenter 
au  prince  d'anprJs  duqnel  il  le  rappelle ;  aoit  des  lettres  que  ca  princa  donne  i 
un  arabaaeadeur,  afia  qn'il  les  rende,  i  son  retour,  au  prince  qui  le  rappelle.  Le 
roi  da  Prusae  envoya  une  lettre  de  rScreanoe  b,  son  ambaesadeur  pour  le  faire 
revenir.  Le  col  d'Bapagne  donna  une  lettra  de  rgcr^anca  h  I'ambassadeur  de 
France,  locsqu'il  prit  son  audience  de  cong^." — Diet,  de  I'Acad.,  t.  Recreance. 
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PART  THE  SEYEI^TH. 

[*235]  *0H  AFTER    I. 

CONSCIjS — HISTORICAL  INTRODUCTION. 

CCXIjIII.  In  the  second  chapter  of  the  foruier  volume  of  this  work,((i) 
mention  was  made  of  a  olasa  of  public  officers  who,  though  not  clothed, 
accurately  speaking,  with  a  representative  charactei',  are  entitled  to  a 
quasi  diplomatic  position,  namely  Consuls, (6) 

It  is  proposed  now  to  iake  into  consideration  the  eliaraeter  and  func- 
tions imparted  by  International  Law  to  this  elaas  of  public  officers. 

CCXLIV.  The  institution  of  a  Foreign  Consulate,  within  the  terri- 
tory of  an  independent  nation,  is  a  most  important  result  of  Interna- 
tional Comity ;  hut  inasmuch  as  Custom,  Prescription,  and  Treaty,  have 
placed  the  Resident  Consulate,  as  much  as  the  Eeaident  Embassy, 
within  the  domain  of  Eight,  it  seems  more  properly  discussed  in  this 
portion  of  the  work  than  in  that  portion  which  is  devoted  to  the  e:solu- 
sive  consideration  of  questions  relating  to  International  Comity  .(c)  The 
origin  of  this  institution  is  probably  traceable  to  that  Domestic  Con- 
sulate which,  after  the  fall  of  the  Western  Empire,  was  during  the 
earlier  part  of  the  middle  ages,  founded  in  most  of  the  maritime 
r*2^fin  •'^''"^ '^'^  the  south  *conneoted  with  commerce  and  navigation  ; 
L  -I  and  for  the  decision  of  which,  it  relied  mainly  upon  principles 
gleaned  from  the  Roman  and  Greek  Law. 

The  tribunals  of  the  domestic  institutions  were  ooeupied  by  judges,((;j 
known  by  the  name  of  Juges  Consuls,  or  Consuh  Marchandi ;  while 
the  foreign  institution  was  dependent  on  certain  ofEcera  known  by  the 
title  of  Consuls  d'outre  mer,  or  Comuls  A  V Etranger.  These  latter 
officers  were  persons  sent  by  independent  countries,  or  free  cities,  to  the 
seaports  and  adjacent  towns  of  foreign  kingdoms  for  the  purpose  of  pro- 
tecting the  national  commerce,  especially  in  matters  of  shipwreck,  of 
watching  over  national  interests  and  privileges,  and  of  adjusting  disputes 
o  national  sailors  and  merchants. (e) 

J  a  work  of  marvellous  research  and 

(c)  Vide  ante,  vol.  i.  pp.  12,  13,  et  jir/Eserlim,  pp.  16(}-.l. 

(d)  Tta  tecTQ  "  consulaire"  is  still  nsed  as  sjnOQjmoua  with  "  Mmmereiai"  00. 
the  Ooatinent.  "SenUn^  conawlaire,"  ^' condenmaiion  amsulaire,"  "jurisdiction  con- 
salaire,"  as  expressing  tbe  attributes  and  powers  of  "  tribnnaui  de  commerce." — 
De  Martens,  Le  Guide  Diplomatique,  t.  i.  p.  238,  notes. 

(e)  The  first  chapter  of  the  famouE  Conaolato  del  Mare  is  in  these  words ; — 
"  Bogliono  ogn'  anno  il  di  del  Natale  del  noatro  Signore  ]  all'  ora  del  yeepero  gll 
nomini  da  bene  naviganti,  e  padroni,  marinari,  o  tutti,  o  maggior  pacta  di  qnelli 
ragunai'sl  in  consiglio,  iu  un  luogo  da  loro  eletto,  e  deputnto,  come  per  usanza 
hanao  nolla  Oitt£i  di  Valeaaa;  e  quivi  per  elezione,  e  non  per  sorte,  tutti  insieme 
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Th    p     1    to  wL    h      f    t      mm         w         p      1       d  th  ty 

f  r  It  (h  f  d  (h    t  f    IP 

wh    h  f  11       IK  th    w    f  th    W    te      E    I  1      d  th    tw 

f  11  w    g    bj    t    m  tt         f  th    g      t    t  mp    l  — 

1    Th       bt  f  t  1 1  f      f    d  p     t  f 

m     I     ] 

2Aj       dt       whthlmtft      didtfth  ty 

wh    h   t  w  t  1 

Ab    t  th     1       th       i  rj  Ij     (  A    j       f  (  E      p 

f      th     I     p         f  t  k    g  f    !1  q      t  f  tb      _     ,„-, 

k    d   p      £,     t  t  I     th    I    t    t        fC       1     p      I    '"J 

b     t         f  th     M  1 1  8  il       th    B    t   th  bl  h 

tfml  ttt  p        h  tf&y       WIS  fth 

mm  1   t  q  f  th    C       d        Th       t  bl  hm    t   f  f   t 

n  G  by  th        h  b  t     f      f  Am  Iph        d  V  dip 

d  d  th    C        d      wh  1    th        t  U    hm     t     f  f    t  Sy       w 

th   f     t   f  th  q  Xh      w        t  fl   t      d     th   p    t    (        f 

ib    Ch     t  d  F     k  g  t        wh   h    f        th  i     t     f 

Pit         lU  th    th   t      th        t    y  m      t       d  th       p     t  th 

E    t 

During  this  period,  a  system  sccma  to  have  prevailed  that  every  Euro- 
pean should  be  amenable  only  to  the  law  of  his  native  country ,(/)  After 
this  period  when  the  East  had  fallen  under  the  captivity  of  Islam,  trea- 
ties were  entered  into  (of  which  the  fourteenth  oentury  furaishes  abund- 
ant examples)  between  the  Christian  and  Moslem  powers,  and  e 
in  Egypt,  which  confirmed  the  establishment  of  European  ( 
Mahometan  countries. 

About  the  same  time  the  institution  began  to  cstend  itself,  k 
pace  with  the  extension  of  trade,  beyond  the  limits  of  the  Mediterranean, 
over  the  northern  and  eastern  coasts  of  Europe.  In  the  ports  of  the 
Baltic  and  the  Mediterranean  especially,  foreign  merchants  inhabited  par- 
ticular quarters  of  the  town,  subject  to  the  jurisdiction  and  authority  of 
their  Consuls,  who  were  also  designated  by  various  titles,  according  to 
the  customs  of  various  countries,  viz. :  Governors,  Protectors,  r^noo-i 
*Ancienta,  Aldermen,[g'\  Syndics,  Jurats,  Privosts,  C'apitouls,  L  J 
Echcvins,  and  who  administered  justice  to  their  fellow-countrymen  accord- 
ing to  their  national  laws,  and  maintained  the  privileges  oonoeded  to  them 
in  all  matters,  especially  as  to  the  use  of  the  weights,  measures,  and  coins 
of  their  respective  countries. 

The  organization  of  the  Consulate  was  more  or  less  complete,  accord- 

raccoltij  o  la  maggior  part©  di  loro,  eleggono  due  nommi  da  bene,  dell'  arte  del 
mare,  per  loro  CouEoli,  a  per  Giudio!  un'  all™  della  medesima  faKione  del  mare,  e 
Hon  d'altro  qualsiaia  uffioio  o  arte ;  e  questo  eleggono  per  Oiudiee  delle  appel- 
laaioai,  le  quali  appellanioni  ei  faono  delle  aontenae  date  per  i  predetti  Consoli. 
E.  le  Bopradette  eleKionl  si  fanno  per  vigore  de'  prlvHegi  ottenuti  dal  Be,  e  dagli 
anteoeaaori  di  qnello,  qnali  privilegl  hanno  gli  uominl  da  bene  della  sopradetta 
arte  del  mare."  Then  follow  several  chapters  as  to  the  mode  of  exerciaing  their 
jurisdiction,  both  by  the  Consnls  and  the  Court  of  Appeal. 

(/}  Vide  post,  DoMiciL.    Miltila,  1.  ii.  c.  1.     R^sujii6  Ph,  394-401.    neffters. 
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g       tl        t       t   wh  h  tL    C  n  ul  h  d  t    protect  were  more  or  less 

g  1  tt      b  t    1     th  J  haJ  t  te   were  greater  or  less,  as  the 

M  n     p  1  I   w     f  th    St  t  wh    li  th  y  were  established,  were  more 

I       p      ttllyth  m        Ipt      The  Levant  produced  the 

b    t    p  f  th  tit  1 V     ee,  Genoa,  Marsoilles,  and 

B       1  pp       t    h        b        th  which  it  attained  the  greateat 

p    f    t       (h) 

Atth  m  wh  th  f  tl  fT  t  w  little  respected ;  when  even 
11  f  &t  t  bj        1       th  y  w       t    frequent  violations,  offered 

b  t     f    hi    ^  f     th  ty    f  1  i    and  property  to  the  strau- 

g        wh  n  t    n  g         lly     g    d  d  th   tradeof  another  as  an  injury 

to  h        w        hj    t      wh        mb  w        of  rare  occurrence  and  of 

short  duration,  and  when  there  were  no  Resident  Ambassadors,  Interna- 
tional Conimeroe  would  have  withered  away  without  the  protecting  shadow 
of  the  Consulate.  Consuls  alono,  at  this  time,  enjoyed  the  full  privileges 
of  the  Jus  gentium,  and  all  the  immunities  accorded  at  the  present  time 
to  Amh'asaadors. 

Before  the  middle  of  the  seventeenth  century,  however,  a  great  change 
had  been  effected  in  the  whole  condition  of  International  Commerce,  and  of 
luternatioual  intercourse  generally.  About  this  time,  permanent  and  per- 
petual legations  had  become  a  part  of  the  received  Public  Law  of  Europe ; 
the  idea  of  national  independence,  moreover,  had  taken  deep  root,  and 
P,„„„,  the  exterritorial  jurisdiction,  both  criminal  *and  civil,  of  the  Con- 
L  J  suls  was  wholly  at  variance  with  this  principle;  at  the  same  time 
the  geiiei-al  refinement  of  manners,  and  the  improvement  of  Municipal 
Law,  rendered  it  less  necessary;  and  throughout  Christian  Europe,  this 
jurisdiction  passed  into  the  hands  of  the  territorial  authorities. 

The  mediasval  institution  of  consular  jurisdiction,  under  the  inflaenoe 
of  these  causes,  entirely  changed  its  condition  and  character,  and  shrank 
into  a  general  vigilance  of  the  Consul  over  tho  interests  of  the  shipping 
and  navigation  of  his  nation,  and  into  a  kind  of  authority,  not  very  accu- 
rately defined,(i)  over  the  members  of  it  at  a  particular  locality. 

This  is  the  position  which,  in  Christian  countries,  the  Consulate  occu- 
pies at  the  present  day.  In  Mahometan  countries,  however.  States  have 
retained,  by  virtue  of  express  stipulations  in  Treaties,  tho  jug  gentium 
incident  to  accredited  ministers,  together  with  the  especial  prerogatives 
of  jurisdiction,  which  have  been  alluded  to.(ft) 

OCXLV.  The  status  of  the  Consulate,  therefore  at  the  present  time 
Bcems  to  require  a  twofold  division,  via, : — 

X.  The  legal  stalus  of  Consuls  in  Christian  countries. 

2.   The  legal  atatm  of  Consuls  in  the  Levant  and  in  Mahometan  coun- 

(h)  Wmu,  I,  ii.  c  2,  a.  via.  p.  492. 

(i)  "  A  Vaimaile,  amutblwtent"  la^  the  Consular  Instructions  put  forth  bj  France 
and  Greece. 

(4)  Miltltz,  1.  iii.  c.  1.  Bynkerahoek,  De  Foro  Leg.  vol.  vi.  c.  i,  Martons,  Droit 
des  Gens,  I.  iv.  c.  iii.  3.  1-17.     VatWl,  1,  ii.  c.  ii.  s.  34. 
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*CHAPTER    IL(«)  [*240] 

MODERN   CONSULATES  IN   CHRISTIAN    COUNTRIES. 

CCXLVI.  Consuls  in  Qbristian  coiratrios  are  not,  legally  epeaking, 
Publio  Ministers  of  the  State  to  which  they  belong,  though  having  a 
public  character,  they  are  under  a  more  special  protection  of  International 
Law  than  uncommissioned  individual"!  This  protection  they  have  a  right 
to  claim  both  from  the  State  which  sends,  and  from  the  State  which 
admits  them.  But  they  are  not  the  representatives  of  their  State,  or 
entitled  to  any  of  the  privileges  and  immunities  aooorded  to  such  repre- 
sentatives, whether  they  be  full  ambassadors,  or  sim^Xa  chargis  ^ affaires, 
and  for  these  more  espeoial  reasons 

*1.  They  are  not,  escept  in  cases  where  they  ate  also  charges  r^oii-t 
d' affaires, (i)  furnished  with  credentials  (Jetttetde  creance,')  but  L  /  -• 
with  a  mere  commission  {lettris  deptovmon)  to  watch  over  the  commer- 
cial rights  and  privileges  of  their  nations 

2.  They  cannot  enter  upon  the  discharge  of  their  functions  without  the 
permission  and  confirmation  of  their  commiasion  by  the  S  ve  e  f,n  ot  the 
country  to  which  they  are  deputed.  That  comm  as  on  s  te  med  the 
exequatur,  and  may,  at  any  time,  bo  revoked  by  su  h  S  vere  gn 

3.  As  a  general  rule,  they  are  amenable  to  the  c  v  1  an  1  cnm  nal 
jui-isdiction  of  the  country  in  which  they  reside  "\  attel  s  [  os  t  on  that 
they  are  exempted  from  the  latter,  is  wholly  un  \\  rted  by  the  e^uste 
proof,  (c) 

{a)  Kent's  CorameutarieB,  &c.,  vol.  i.  part  1, 1.  ii,  p.  41.  Whcaton's  Hist.  p.  244. 
Wheatoii'E  Elements,  &c.,  toI.  i.  p.  2S3.  FyaWs  Britisb  OoqbuI  Abroad,  passim. 
Wildman'a  Int.  Law,  yol.  i.  p.  130  ;  toI.  ii.  p.  41.  Heffters,  Drittee  Bach,  p.  333. 
Ortolau,  DipL  de  la  Mer,  t.  i.  p,  376.  De  Martens  et  De  Cnsaey,  i.  Index  Eipl. 
"  Consnls."    Wicqoefort,  t.  i,  b,  5,  p.  I,    Valin,  Otd.,  vol.  i.  1.  1,  t.  9.    De  OohbuIb, 

Saalfsld,  Handbuch  des  PoEitiveo  VolkerreohtB,  p.  1 17,  s.  55.  A  very  useful  and 
correct  summary  of  the  duties  and  rights  of  Consuls. 

Report  from  the  Select  Committee  on  Consular  Establishments,  laid  before  Par- 
liament, lOtb  August,  183B. 

Psslix,  Droit  International  PrivS,  ch.  Exterritoriality. 

Flassan,  Histoice  G4c6rale  et  Ralsonnfee  de  la  Diplomatic  Frangaise,  t.  i.  vii. 

Orundsatae  des  Pcattisclien  Europaischen  Soorecbts,  Von  Kaltenboon,  Berlin, 
ISSI;  ii.  352,  s.  216. 

Le  Guide  Diplomatique,  par  lo  B.  Charles  De  Martens,  t.  i.  c.  12,  p.  336.  (4th 
Ed.  1851.) 

(6)  The  Consuls-General  of  France,  at  Cairo,  Tunis,  Tripoli,  and  in  tbe  capital 
of  the  South  American  Republics,  and  also,  it  is  believed,  at  Canton  and  Manilla, 
are  cliai^^sd'afr^res,  as  well  as  Consuls.  Tbe  French  agent  at  Bucharest  is  accred- 
ited as  "  Agent  et  Consul-GSnfiral."  The  powers  of  these  Consuls  are  of  a  much 
more  extended  character  than  those  of  the  European  Consnis. — De  Martens,  ib.  i. 
257.  n. 

(o)  Vattel,  t.  i.  1.  ii.  c.  ii.  s.  34.  "Ses  fonctions  eiigent  premiferement  qu'il  ne 
aoit  point  sujet  de  I'fitat  oil  il  reside ;  oar  it  serait  obligfi  d'en  suiTie  les  ordres  en 
tootes  chosee,  et  n'aurait  pas  la  liberie  de  faire  les  functions  de  sa  chaise.  EUes 
paraissent  rocme  demandcr  quo  lo  ConBul  soit  ind^pendant  de  la  justice  criminelle 

&  moins  qu'il  ne  riole  lui-m6me  le  droit  dea  gens  par  qnelque  attentat  finorme." 


„Google 


168  PHILLIMORB    ON    INT  B  R  H  AT  lONAL    LAW. 

P  ,.,„-.      *i.  They  arc  subject  lo  the  payment  of  taxes. 

L  '^^i       5.  The  perniiasion  to  have  places  of  worship  in  their  houses  is 

very  rarely  accorded  to  Consuls. ((^ 

6.  They  have  no  claim  to  any  foreign  ceremonial  or  mart  of  respect, 
and  no  right  of  precedence,  except  among  themselves  according  to  the 
rank  of  the  different  Sates  to  which  they  belong,  hut  they  have  a  right  to 
place  the  arms  of  their  country  over  the  door  of  their  residence. 

CCSLVIT.  De  Marteas(e)  is  of  opiniou  that  unless  they  have  engaged 
in  trade,  or  become  owners  of  immoveable  property  in  the  country,  they 
cannot  be  arrested  or  incarcerated  for  any  leas  offence  than  a  criminal  act. 
As  a  part  of  the  results  of  the  ever-memorable  action  at  Algiers,  Lord 
Esmouth  demanded  and  obtained  full  compensation  from  the  Day  for  all 
injuriee  and  losses  inflicted  on  the  British  Consul,  and  caused  bim  to  beg 
_^_  .„-.  pardon  in  terms  dictated  for  having  imprisoned  *him  ;  moroovor, 
L  J  he  insisted  on  the  releasefy")  of  tho  Spanish  Yice-Consul,  impris- 
oned upon  a  fictitious  charge  of  debt. 

When  the  French  protectorate (i?)  had  been  established  by  Admiral 
Dupetit  Thouars  over  Tahiti,  in  1842,  the  French  found  themselves  the 
objects  of  jll-concealed  hostility.  This  they  attributed  to  the  influence 
of  the  English  missionaries  iu  the  island.     A  Mr.  Pritohard,  who  had 

"Et  bien  que  I'importance  des  fonctions  consulaires  ne  Boit  point  aseej  releTfle 
pour  procurer  k  la  personnB  du  Consul  I'inviolabilitS  et  I'abaoluB  indepondance 
dODt  jouissent  les  ministres  publics,  comme  il  est  sous  la  praCection  particnUdre 
du  Bouverain  qui  I'emploie,  et  cbargS  de  veillec  i,  aes  iutSreis,  s'il  tombe  en  faule, 
les  ^gards  dus  k  son  mattre  demandent  qu'il  lui  soit  renvoyg  pour  Stre  puaL  G'est 
^nsi  qu'en  usent  les  StatB  qui  veulent  vivre  en  bonne  intelligence.  Mais  le  plus 
sfip  eat  da  pouriioir,  autaoi  ijn'on  le  psat,  k  toutea  eee  chosM,  pat  lo  IroM  de  com- 

"  On  pent  accorder"  {says  De  Martens,  1.  ir.  e.  iii.  S.  148,  note)  "que  la  plupart 
des  ^tats  ne  refii servient  pas  I'extraditiou." 

"  CoDBidaring;  tho  importanBe  of  the  oonaulat  funotione,  and  tho  aotivitj  ivliioli 
ie  rcij^ulred  or  [hem  Jo  all  gccBt  maritime  ports,  and  tbe  approach  wblcb  OOnSUlS 

malte  to  tlie  efBcacy  and  tlignltj  of  diplomatic  characters,  it  was  a  wise  provision 

in  the  Conatitutioti  of  the  United  States  which  gave  to  the  Snpreme  Oonri  original 

juiiDdiotilon  in  ail  omcd  flflbcifflE:  OoDsuls,  as  well  m  AmDassaflon  anil  oinerDuniiG 

miaisteta ;  ana.  ime  ftieral  jurlBdictloa  la  nnderatood  to  be  ordualvc  of  liie  State 
GouEts."— 1  Kent,  48. 

(d)  The  second  separate  article  of  tho  Treaty  between  Prance  and  tlio  Hanee 
Towns,  stipulated  1716. 

"  I.  Que  si  an  micietre  lie  Sa  Majesty,  resident  dans  une  desdites  villes,  vient  1 
7  dSc^der,  il  sera  permis  it  sa  famille,  h^rltieis,  ou  ajant  canse  de  conljnuer,  en 

Sayaat  le  loyer,  d'y  tenlr  cbapelle,  ainsi  qa'elle  s'y  tenait  pendant  la  vie  dudit 
isident,  et  ce  pendant  trois  mois  senlement,  &  compter  da  jour  de  son  d^c^a,  & 
moius  qne  Sa  Majesty,  avant  ce  temps-lit,  u'e&t  choisi  une  autre  maison  dans  1a- 
qnelle  I'^tablissement  d'ane  ohapelle  aurait  aue3i-t6t  6t6  fait,  auquel  cas  elle  ceseera 
dana  la  maison  dudit  dSfunt. 

"  II.  Que  le  Eoi  doaaera  des  ordres  prfeis  et  effectit^  dans  toua  les  ports  et  lieus 
nSceBaaireBi  pour  qn'Il  ne  aoit  apporf4  ancun  trouble  nl  emp6olienient  aux  Eujets 
desdites  villes  de  Lubeck  Bremen  et  Hamhowgh,  lots  ds  la,  clrlmoitie  des  obliques  de 
ceux  d'entr'eux  qui  aecoat  d^cSd^s,  dans  I'^tendne  pes  terres  de  I'ob^isaanoe  de  Sa 
Majesty,  et  ce  aous  peine  de  priaon  centre  les  contrevenana,  et  de  telle  amende  qu'll 
appartiendra." — Schmauss,  ii.  1623.  Sea  Wenclc,  vol.  iii.  p.  769,  for  the  Treaty 
between  France  and  Hamburg,  a.  d.  1769.  Fjnn,  13.  De  Martens,  Dr  des  Gens, 
i.  149. 

(e)  Do  Martens,  Le  Guide  Dipl.  i.  2B0. 

{/)  Annual  Register  (1816,)  vol.  Iviii.  pp.  104,  23J-8-0. 

{g)  This  account  is  taken  from  tbe  Annaal  Register  for  1841. 
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gone  out  originally  as  a  missionary,  was  at  this  juncture  actiag  as  British 
Consul.  He  had,  indeed,  a  short  time  preyiously,  notified  to  the  Eo- 
glish  Government  his  lesignalioa  of  that  office;  bub,  as  intelligence  of 
the  acceptance  of  this  resignation  had  oot  reached  Tahiti,  he  was  still 
cJothed  with  the  character  and  exercising  the  functions  of  Consul.  The 
French  officers  looked  upon  him  as  the  chief  author  of  the  disturbances 
that  broke  out  from  time  to  time,  and  of  the  opposition  evinced  to  their 
authority.  On  the  night  of  the  2nd  of  March,  in  1844,  a  French  sen- 
tinel was  attacked  by  the  natives;  the  French  determined  to  majce  Mr. 
Pritchard  responsible  for  this  act.  Accordingly,  on  the  evening  of  the 
5th  of  March,  as  Mr.  Pritchard  was  leaving  hia  house,  he  was  seized  by 
the  Oomnaandant  of  Police,  with  some  soldiers,  who  hurried  him  off  to 
prison,  where  he  was  kept  in  close  confinement.  The  following  paper 
was  circulated  in  the  French,  English,  and  Tahitian  languages; — 

"  Freaoli  Batabliahment  in  Ocoania. 

"A  French  sentinel  was  attacked  ia  the  night  of  the  2nd  to  the  3rd 
of  March.  In  reprisal,  I  have  caused  to  be  seized  one  Pritchard,  the 
only  daily  mover  and  instigator  of  the  disturbances  of  the  natives.  His 
property  shall  be  answerable  for  all  damage  occasioned  to  our  eatahiish- 
ments  by  the  insurgents;  and  if  French  blood  is  spilt,  every  drop  shall 
recoil  on  his  head. 

"D'Adbignt, 
"  Commandant  Particular  to  the  Society  lalauds. 

"  Papiti,  3ra  March." 

*At  the  interveation  of  Captain  Gordon,  of  the  British  war-  r^oij-i 
steamer  Cormorant,  Mr.  Pritchard  was  released  from  prison,  on  L  J 
condition  that  he  should  not  be  again  landed  on  the  Society  lalauds; 
without  taking  leave  of  his  family,  he  was  conveyed  in  the  Cormorant 
to  Valparaiso,  where  he  embarked  in  the  Vindictive,  and  was  brought 
to  England. 

When  the  news  of  this  outrage  reached  England,  a  natural  feeling  of 
indignation  was  loudly  expressed;  and  the  then  Prime  Minister,  Sir 
Eobort  Peel,  in  his  place  in  the  House  of  Commons,  declared  that  "a 
gross  outrage,  accompanied  with  gross  indignity,  had  been  committed 
upon  Mr.  Pritchard:"  at  the  same  time  he  stated,  that  as  this  act  had 
not  been  done  in  consequence  of  any  authority  given  fur  that  purpose  by 
the  French  G-overnment,  he  entertained  a  strong  hops  that  it  would  at 
once  make  the  reparation,  which  Great  Britain  had  a  right  to  require. 

In  this  expectation  Sir  Robert  Peel  was  not  disappointed.  On  the 
last  day  of  the  Session  of  the  British  Parliament,  the  5th  of  September, 
he  was  enabled  to  state  in  the  House  of  Commons,  that  the  disoussioo 
between  the  two  Governments,  relative  to  the  Tahitian  affair,  had  been 
brought  to  an  amicable  and  satisfactory  termination.  This  was  effected 
by  the  payment,  on  the  part  of  the  French  Government,  of  a  sum  of 
money  to  Mr.  Pritchard,  as  an  indemnity  or  compensation  for  the  out- 
rage which  had  been  offered  to  him  by  the  French  in  the  island  of 
Tahiti,  {/j) 

[h)  Ammal  Eegister,  vol.  Ixsxvi.  (1844),  pp,  2G0-1. 
November,  1855. — 12 
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C       L      II    T[]  C  yd 

mh  ywhhhy  g  jpl^g 
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h  dq  dhh  daswhh 

dbn  hyht  h 

th  fhS  whhydThy  ujaw 

gpp  a  h(h  )wuiiy  J, 

r*  45-,     w   h  D    h         g  h  f      gn  A 

n        b          dJnp  tob            d        xmdbyh 
a    b 

CC\L  \    A  g                               0                   Cb 

hn  dn                          w              mnmpy 

a                        n  y  J       d          — a  p  w        f      b           n  (  m 

ah         )   ad  p  m           pah                      torn              fm 

id()T!i  m          n             m              dpdnnh 


h  w  mwhiippm  hfeto 

in  whioh  they  reside-  and  no  Christian  State  bis  ib  yet  permitted  the 

m  na  d  f      g    C  n  B  ^      nd  the  rule  adopted 

n  m  d  h    C  h  of  the  local  police 

wh  n      m  y  h  h  otions  over  the  sea- 

m  h  g       h       wn  y.0 

CCL        b  h       h      n  f  the  consulate  is  a 

I  Cm  h       h  to  receive  a  foreign 

Cn  nbh  LwBa  Consul,  admitted 

J.       „-l  TT   h  y      P  P  d  to  the  same  privi- 

l-Jg  hpd  h  ydp       he  general  principle 

mentioned  in  a  former  chapter,  that  every  nation  is  presumed  to  follow 
custom  and  usage  in  its  treatment  of  foreigners,  and  is  bound  to  give 
previous  warning  of  its  intention,  if  it  Lave  any,  of  adopting  a  different 
course  with  respect  to  them,(m.)  As  a  general  rule,  and  in  the  absence 
of  any  treaty  upon  the  subject,  the  Consul  looks  for  his  authority  and 
functions  to  the  diplomatic  instrument,  by  which  he  is  appointed  to  his 

(j)  Mr.  Fynn,  in  his  work  on  the  British  Conenl  Abroad,  observes,  (p.  IT,)  "A 
CouEul,  howeTBc,  is  distinguished  from  the  merchants  or  inhabitanta  of  the  place 
where  he  is  appointed  to  by  yarious  pritilegeB,  derired  from  treaties,  or  founded 
on  usage.  He  is  respected  in  a  particular  mamier:  on  his  arrival  he  is  allowed  a 
free  entry  for  his  furniture  and  baggage;  he  is  exempt  from  the  eioisa  or  inland 
daties  on  liquors  and  other  articles  of  consumption, /of  himself  and  family;  he  is 
entitled  to  a  seat  ou  the  Bench  with  the  magistrates  of  the  place,  whenever  be  is 
obliged  to  appear  at  their  assemblies ;  to  act  as  Coxinael  for  the  anbjects  of  his 
nation,  in  all  cases  of  dispute  between  them  and  the  natives  of  tlie  place.  He  is 
exempt  from  lodging  the  military  in  his  house;  and  is  to  be  furnished  with  a 
gaard,  when  he  requires  one,  to  aid  aad  assist  him  in  the  maintenance  of  his  an- 
thority  over  the  subjects  of  his  otim  cotiniry  trading  to  where  he  is  located;  and  all 
masters  of  vessels  are  to  show  him  respect  and  obedieDce." 

(jt)  De  Martens,  Dr.  des  Gens,  i.  251.  (l)  De  Martens,  ib.,  i.  287. 

(m)  Valtel,  t.  i.  liv.  ii.  c.  ii.  s.  34.  "Au  dfifaut  des  tcaitgs,  la  coutume  doit 
servir  de  r^le  dans  ces  occasions;  car  celni  qui  revolt  on  Consul  sans  conditions 
it  censii  le  recevoir  sur  le  pied  €tabli  par  I'usage." 
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offi  e  to  th  qaftr  which  empowers  him  to  exorcise  them,  and  to 
any  m  1  fi  at  n  wb  h  the  particular  law  or  custom  of  the  country  in 
wh  h  h  8  pla  d  may  apply  to  them;(n.)  nud  he  must  always  remem- 
l  th  t  til  p  n  pal  end  and  object  of  the  consulate  is  to  protect  the 
xt  n  1  0  mm  ce  and  the  naUonal  navigation  of  hia  own  country  in 
the     ght     ecu  ed  to  tliem  by  usage  or  treaty. 

CGLI.  Some  nations  permit,  and  others  forbid  their  Consuls  to  trade; 
a  trading  Consul  is,  in  all  that  concerns  his  trade,  liable  to  the  local  au- 
thorities in  the  same  way  as  any  native  merchant.  In  fact,  sometimes 
natives  of  the  locality  itself  in  which  consular  services  are  required,  are 
appointed  Consuls;  and  thus  are,  at  one  and  the  same  time,  the  subjects 
of  the  country  in  which  they  dwell,  and  the  agents  of  a  foreign  State. 
Such  an  appointment  is,  perhaps,  rightly  pronounced,  bj  a  considerable 
living  authority,  to  be  objectionable  in  priiie:ple,(o)  The  prerogatives 
of  such  Cocsuls  are  very  limited;  the  only  exemptions  which  they  appear 
to  enjoy  are  from  lodging  soldiers  and  from  personal  service  in  the  civio 
guards  or  militia. (p) 

*CCLn,  Such  an  appointment  cannot,  of  course,  be  made  rosoAT] 
without  the  sanction  of  the  Sovereign,  though  a  condition  of  this  L  J 
kind  has  sometimes  formed  the  subject  of  an  express  provision  of  a 
treaty.  Thus,  in  the  Treaty  of  1753,  between  the  Crown  of  the  Two 
Sicilies  and  the  Kepublic  of  Holland,  it  is  provided : — 

"L'on  fera  attestioc,  de  part  et  d' autre,  de  nommor  pour  Consuls 
dans  les  Etats  respectifa,  commo  ci-deasus,  des  propres  sujets  natarels; 
et  si  I'une  des  parties  oontractantes  nommait  pour  son  Consul,  dans  les 
Etats  de  I'autre,  un  sujet  de  celle-ci,  il  sora  Ubre  k  cette  derni^re  de 
i'admettre,  ou  iion."(2) 

CCliIIT.  Consuls-General  are  sometimes  appointed.  These  officers 
exercise  their  functions  over  several  places,  and  sometimes  a  whole 
country;  and,  generally  spealting.  Consuls  and  Vice-Consuls  are  under 


thei 


ratrol. 


COLIV.  The  appointment  of  Viee-Coasula  is  also  sanctioned  by  the 
practice  of  nations. 

English  Vioe-Consuls  are  usually  appointed  by  the  Consul,  subject  to 
the  approbation  of  the  Foreign  Secretary  of  State,  and,  as  a  general 
rule,  the  English  Vioe-Conaul  corresponds  directly  with  the  Consul;  but 
in  special  cases  with  the  Foreign  Secretary,  in  the  first  instance-^?-) 

CCLV.  The  Treaties  which  have  reference  to  this  subject  appear  to 
admit  of  the  following  classification  : — 

1.  Treaties  between  Christian  European  States. 

2.  Treaties  between  Christian  European  States  and  the  States  of  North 
and  South  America. 

S.  Treaties  between  the  States  of  North  and  South  America. 

4.  Treaties  between  Christian  Slates  and  Infidel  or  Heathen  States. 

(fl)  De  MarteaB,  ib.  i.  260-B. 

(o)  De  Martens  et  De  Ousaey,  See.  de  Trait.  Indes  Explicatif,  p.  sss.  tit.  Coii- 
enls,  "Usage  deplorable  en  principe." 
M  De  Martens,  Le  Guide  Diplomatique,  i.  398. 
(?)  WencU.  Codes  Jar.  Geat.  t.  ii.  p.  776.  [r)  Fynn,  p.  6. 
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The  Treaties  which  priDcipallj  illustrate  the  funotiona,  powers,  and 
privileges,  of  Consuls  are,  according  to  the  above-mentioned  classifica- 
tion, the  foUowiDg : 

r*oiHn       ^'  Ti^saties  between  Christian  European  States. 
L  -^^"J  '^France  with  Spain,  1768-1769. 
"        with  Great  Britain,  1787. 
"         with  the  Netherlands,  1840. 

with  Russia,  :787. 
"        with  Portugal,  1667,  1797. 
Awii-ia,  with  Spain,  1725. 

"       with  Greece,  1835. 
Denmarh  with  Spain,  1641,  1742. 

"         with  Russia,  1782. 
Kingdom  of  the  Two  Sicilies  with  the  Netherlands,  1753. 
"  "  "         with  Eussia,  1787. 

"  «  "         with  Sweden,  1742. 

Prussia  with  Portugal,  1844. 
Great  Britain  with  France,  1787  [vide  anfi.\ 
"  with  Portugal,  1840. 

"  with  Russia,  1843. 

"  with  Spain,  1665,  1667, 1751. 

Sjiain  with  the  Netherlands,  1714,  1816. 
"      with  Grreat  Britain  (yide  a«.(e'.) 

2.  Treaties  between  the  States  of  Nortli  and  South  America  and 
Christian  European  States. 

a.  Iforik  America : — 

United  States  of  North  America  with  France,  1788,  1800. 
«  "  with  Denmark,  1826. 

'(  '<  with  Spain,  1795,  1819. 

«  '<  witli  Great  BritMn,  1806. 

«  "  with  Prussia,  1828. 

"  "  withSweden,  1816,  1827. 

«  "  with  Austria,  1829. 

^.   Smith  America. : — 
Mexico  with  Franco,  1827. 

"       with  Great  Britain,  1826. 
"       with  the  Netherlands,  1827. 
JVeio  Grenada  with  France,  1840. 
Brazil  with  Denmark,  1828. 
"     with  Great  Britain,  1827. 
"       with  Prussia,  1827. 
f*249n  "Texas  witk  France,  1839. 

t-        -1  Rio  de  la  Plata  with  Great  Britain,  1826. 

3.  Treaties  between  the  States  of  North  and  South  America. 
Cenlral  America  with  the  United  States,  1825. 
Columhia  with  the  United  States,  1824. 

4.  Treaties  hetween  Christian  States  and  Infidel  or  T 
Morocco  with  France,  1682,  1767. 

«        with  Denmark,  1767. 
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Morocco  with  Spaic,  1T99. 

"        with  United  States  of  North  America,  1786,  1830. 
"■        with  Great  Britain,  1826. 
"        with  the  Netherlands,  1683,  1752. 
The  Ottoman  Porte  with  France,  1535,  1569,  1581, 
"  with  the  Two  Sicilies,  1740. 

"  with  Spain,  1782. 

"  with  United  Slates  of  North  America. 

"  with  Great  Britain,  1675. 

Tmiis  with  Denmark,  1751. 
"     with  Spain,  1794. 

"     with  United  States  of  North  Araeriua,  1797. 
Tripoli  with  the  Two  Sicilies,  1754,  1816. 
»       with  Spain,  1784. 

"       with  United  States  of  North  America,  1805. 
"       with  Great  Britain,  1662,  1675, 1694,  1716,  1754. 
Persia  with  France,  1708,  1715,  1808. 
China  with  Great  Britain,  1843. 
CCLVI.  From  these  Treaties  the  general  usage  of  nations  with  respect 
to  the  condition  and  authority  of  Consuls,  both  in  Christian  and  Infidel 
countries,  may  bo  collected.     It  may  he  useful  to  mention  further  that 
those  Treaties  which  most  fully  illustrate  the  usual  and  ordinary  status 
of  Consuls,  as  dig tingui shed  from  their  extraordinary  privileges  in  Tur- 
key *and  the    Levant,   are    the  following,  via. ; — The  Treaty  r^ncn-i 
between  Sicily  and  the  Netherlands  in  1753,  and  more  partiou-  >-         -• 
larly  the  31st  article. (s) 

The  "Convention  entro  la  Cour  d'Espague  et  cello  de  France,  pour 
mieus  r^gler  lea  foneticna  dea  Consuls  et  Vice-Consuls  de  cea  deus  Cou- 
ronnes  dans  Icurs  Ports  et  Domaines  raspectifa"  of  1769. (i) 

The  Consular  Convention  between  the  United  States  of  North  Ame- 
rica and  Franco,  in  1788. 

The  Treaty  betweeo  France  and  the  Republic  of  Texiia,  iu  1839, (w) 

U)  Wenck.ii.  II4-5. 

(()  By  the  12th  Article  of  this  Treaty  it  is  provided,  "Toua  lea  diff&endB  et 
procis  entre  lea  Eujete  de  I'ane  des  parties  contractantee  eur  le  territoii'e  de  I'au- 
tca,  et  notamment  tout  ce  qui  conccrno  lea  geca  do  mer,  aeront  jug^s  par  lea  Con- 
suls reepectife,  sans  qn'aucua  officier  territorial  puiese  intervenir,  et  que  lee  appels 
des  jugemsnts  conaalaires  seront  partes  decant  lea  tribnnaux  du  pays  qui  a  institu^ 
les  Consuls,  leaijuels  tribunanx  pourrout  aeuis  en  counaltre." 

(u)  Marteus,  Reo.  de  Trail^a,  &c.,  1830-39,  rol,  jaiv.  p.  990. 

"Art,  9.  Les  Consuls,  Vice- Consuls,  et  agens  conaalaires  respeetife,  ainai  que 
leurs  ohanceliers,  joniront,  dans  les  deux  paya,  des  privil^geB  gSufiralement  attri- 
bu§B  &  leurs  cbarges,  tels  que  I'exempUoa  das  logemens  militeires,  et  celle  da 
tontes  les  contributions  directee,  tant  personnelles  que  mobili^rea  on  somptuaii'es, 
&  moius,  toutefoia  qa'ila  ne  soient  citoyens  do  pays,  on  qu'ila  ne  devieoaent,  soit 
pcopriltairea,  Eoit  possesseurs  de  biena  immenbles,  on,  enlin,  qu'ils  ne  faasent  le 
commerce,  dana  lesquels  caa  ils  saront  soumis  au3  mSmes  taios,  charges  et  impo- 
aitiona  qoe  les  autrea  particuliers.  Oes  agens  joniront  en  outre  de  tons  les  autrea 
priTil^ges,  eiemptions  et  immnnit^fl  qui  pourront  Stre  accordea,  dana  leurs  rfisi- 
daocaa,  aus  t^ens  dn  m6me  rang  de  la  nation  la  plus  favoriade. 

10.  "  Les  archiTea,  et  en  g6nSral  toua  lea  papiers  des  chancellories  dea  consnlats 
respeetifs,  seront  inyiolables,  et  sous  auonn  pr^teite,  ni  dana  aucnu  cas,  ils  ne 
pourront  Stre  saisis  ni  visit^s  par  I'autoritS  locale. 
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[*252]  ^CHAPTER   III. 

CONSULS — DUTIES   AND    POWERS   OF. 

CCLVII.  It  will  not  be  incotisistent  with  the  scheme  of  this  work  to 
call  attention  to  some  of  the  principal  domestic  regulations  of  particular 
States  upon  the  duties  and  powers  o£  Oonaula.  The  law  of  the  United 
States  of  America  upon  a  suhject  in  which  they  have  30  deep  and  legiti- 
mate an  interest,  is  thus  stated  by  Mr.  Chancellor  Kent : — 

"  The  Laws  of  the  United  States,  on  the  subject  of  Consuls  and  Vice- 
Counsuls,  specially  authorise  them  to  receive  the  protests  of  masters  and 
others  relaliag  to  American  commerce,  and  they  declare  that  Consular 
Certificates,  under  seal,  shall  receive  faith  and  credit  in  the  Courts  of  the 
United  States.  It  is  likewise  made  their  duty,  where  the  laws  of  the 
country  permit,  to  administer  on  the  personal  estates  of  American  citizens, 
dying  within  their  consulates,  and  leaving  no  legal  representative,  and  to 
take  charge  of  and  secure  the  effects  of  stranded  American  vessels,  in  the 
absence  of  the  master,  owner,  or  consignee ;  and  they  are  bound  to  pro- 
vide for  destitute  seamen  within  their  consulates,  and  to  send  them  at  the 
public  expense,  to  the  United  States,  It  is  made  the  duty  of  American 
Consuls  and  commercial  agents  to  reclaim  deserters,  and  discountenance 
insubordination,  and  to  lend  their  aid  to  the  local  authorities  for  that 
purpose,  and  to  discharge  seamen  cruelly  treated.  It  is  also  made  the 
duty  of  masters  of  Americaa  vessels,  on  arrival  at  a  foreign  port,  to  de- 
posit their  registers,  sea-letters  and  passports  with  the  Consul,  Vice-Con- 
sul, or  oommeroial  agent,  if  any,  at  the  port;  though  this  injunction  only 

11.  "LesCoaaiilSjTice-Consnla,  et  ageas  consalaitea  respeotift,  auront  le  droit, 
nn  dticSs  de  Jem's  nationaus  morte,  sauB  avoir  test^  ni  dSaiga^  d'ex^coteurs  testa- 
mentairee,  de  remplir,  soit  d'office,  soit  a  1ft  requisition  dea  parties  iul^ress^es,  en 
ayant  soin  d©  prfivenir  d'avanea  Tautorits  locale  ooropfitente,  les  formaliWa  nSees- 
Baires,  daas  I'int^ret  dea  h^riliere,  de  prendre  eo  leur  nom  possession  de  la  auoces- 
siou,  de  la  liijuider  et  administrer,  soit  peraonellament,  soit  par  dea  d^lSgufis, 
DOmiu^s  sous  leuF  [eEponsHbilitS. 

12.  "  Lea  Consuls,  Vioe-CoQBuls,  et  agena  consnlaires  respectifs  seront  eicln- 

laa  autoritSa  locales  ue  pourrout  y  iuterveuir  qn'autant  que  lea  dSsordres  survenus 
seraient  de  nature  h  tronblec  la  tranquillity  publique,  soit  h  terre,  soit  a  bord  d'au- 
tres  batimeus. 

13.  "Les  Cooanla,  "Vice-Con aula,  et  agens  coasulairea  respectifs  pourront  faire 
srrSter  et  renvojer,  soit  k  bord,  soit  dana  leura  pays,  les  matelots  qui  auraient 
d£aer££  des  b^timens  de  guerre  ou  de  commerce  appartecant  &  leur  nation.  A  cot 
efiet  ils  s'adreaseront  par  gcrit  ans  autocit^S  locales  comp^tentes,  et  justiiieront, 
par  I'exliibition  des  registres  flu  bativnent  ou  da  r61e  d'fiquipage,  on,  si  ledit  oa^ 
vire  ^tait  parti,  par  copie  desdites  pieces,  dflment  certiSSes  par  eux,  que  les  hom- 
ines qu'ila  r^elameut  faianient  partie  dudtt  ^uipi^e.  Sat  cette  demande,  aiuai 
justififee,  la  remise  ne  pourra  leur  Stre  refuefie.  II  leur  aera  de  plus  donn6  touto 
aide  et  assistance  pour  la  recherche,  saiaie  et  arrestation  desdiCs  di^aerteurs,  qui 
seront  mStne  ddtenus  et  gard^a  dans  les  priaona  du  pays,  i,  la  requite  et  am  fraia 
des  Consuls,  jusqu'^  ce  que  ces  agens  aient  tronvS  uno  occasion  dc  lea  faire  partir. 
8i  poartant  cette  occasion  ne  se  prflsentait  paa  dana  uu  dSlai  de  quatre  moia,  Jl 
compter  du  jour  de  I'arreatation,  lea  dSsertears  aeraient  mis  en  liberie,  et  ne  pour- 
rdent  plus  6tie  arrSt^a  pour  la  m6mo  cause." 
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a  oompetent  party,  the  rights  of  proportj  ot  the  individuals  of  his  nation, 
in  the  courts  of  the  United  Slates,  and  may  institute  suits  for  that  pur- 
pose, without  any  special  authority  from  the  party  for  wiiose  heneflt  he 
acts.  Bat  the  Court,  in  that  case,  said  that  they  could  not  go  so  far  aa 
to  recognise  a  right  in  a  Yice-Consul  to  reeeive  actual  restitution  of  the 
property,  or  its  proceeds,  without  showing  some  specific  power  for  the 
purpose  from  the  party  in  interest.'Ya) 

CCLYIII.  The  authority  and  powers  entrusted  by  the  British  Govern- 
menl  lo  their  Consuls  are  to  he  found : — 

1.  In  certain  general  institutions  issuecl  in  1846  by  the  Secretary  of 
State  for  the  Foreign  Department,  Of  these  the  following  only  require 
to  be  noticed  in  this  work  :— 

"  Seo.  1.  Exequatur. — Upon  the  arrival  of  the  Consul  at  bJs  post,  he 
will  announce  himself  to  the  principal  public  authorities,  and  will  show 
tbem  Her  Majesty's  Commission  *or  a  copy  thereof;  and  he  may  r+ncj-i 
if  required,  give  them  a  copy,  stamped  with  the  consular  seal.       L         J 

"  The  original  Commission  should  be  forwarded  to  Her  Majesty's  Am- 
bassador or  Minister  at  the  Court  of  the  country  in  which  the  Consul  has 
to  reside,  with  a  request  that  tho  said  Ambassiidor  or  Minister  will  apply 
to  the  proper  authorities  for  the  usual  exequatur  to  enable  him  to  enter 
officially  upon  bis  consular  duties. 

"Sbc.  2.  Privileges. — Her  Majesty's  Commission  and  the  exequatur 
will  secure  to  the  Consul  the  enjoyment  of  such  privileges,  immunities, 
and  exemptions,  as  have  been  enjoyed  generally  by  his  predecessors,  and 
as  are  usually  granted  to  Consuls  in  the  country  in  which  he  resides ; 
and  he  will  be  cautious  not  to  aim  at  more. 

'<  Seo.  t. —Advice  and  assistance  to  be  gimn  to  British  subjects. — The 
Consul  will  give  his  best  advice  and  assistance,  when  called  upon, 
to  Her  Majesty's  trading  subjects,  quieting  their  differences,  promoting 
peace,  harmony,  and  good-will  amongst  them ;  and  oonoiliatiag,  as  much 

(a)  Etnt's  Commentaries,  vol,  i.  pp,  43-3. 
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as  possible,  the  =uhjecta  of  the  two  countries  upon  all  poiuta  of  differciice 
which  miy  fill  under  hig  cognizance. 

"  lu  tlifi  event  of  any  attempts  being  made  to  injure  British  subjects, 
either  in  then  penona  or  property,  he  will  uphold  their  iightful  interests, 
and  the  privileges  secured  them  by  treaty,  ly  due  j Gpresentation  in  the 
proper  offionl  quarter.  He  will,  at  the  sime  time,  be  careful  to  conduct 
himself  with  mildness  and  moderation  m  all  his  transactions  with  the 
pubho  authorities,  and  he  will  not,  upon  any  account,  uigo  claims  on 
behalf  of  Her  Majesty's  subjects  to  which  they  are  not  justly  ind  fairly 
entitled.  If  redress  cannot  be  obtaineifiom  the  lotal  adminis.tralion,  oi 
if  the  matter  of  complaint  be  not  with  n  then  jurisdiction,  the  Consul 
will  apply  to  Her  Majesty's  Consal-Gteneral,  or  to  Her  Majesty  s  Mima 
ter,  if  there  be  no  Consul- G-eneral  in  the  countiy  wherein  hi,  re&idci,  in 
order  that  he  may  make  a  representation  to  the  higher  authoritiei,  or 
take  such  other  steps  in  the  case  as  he  may  think  piopei ,  and  the  Con 
r*9f;f;i  ™^  *will  pay  strict  attenlion  to  the  in'itiuctions  whii,h  he  miy 
L         J  receive  from  the  Minister  or  Consul  General 

"Sec.  10.  ProfBOtion  on  hoaa-d  of  Bittish  ships- — Misconception 
having  arisen  with  respect  to  the  degrue  jf  protection  which  oommandi,rs 
of  British  ships  may  afford  to  any  individuals  seekin^  refuge  fn  biard 
of  those  ships,  the  Consul  is  informed  that  the  coramtnders  of  British 
ships  lying  in  the  ports  of  a  foreign  conntiy  ate  not  authorized  to 
harbour  any  persons  (even  if  British  snbieot-J  who  may  seek  retuge  on 
board  of  their  vessels,  in  order  to  evade  or  tesist  the  due  estcution  of 
the  laws,  to  which,  by  reason  of  their  residenit  in  the  oountiy,  they 
have  rendered  themselves  amenable ;  ind  the  Cons  il  w  11  bear  m  mind, 
in  all  applications  which  may  be  made  to  him  on  behalf  cf  individuals 
so  circumstanced,  that  such  persons  are  liable  tj  be  taken  by  due  pncess 
of  the  laws  of  the  country. 

"Seo.  16.  Gertificates.—'She  Consul  will  be  caioful  not  to  grant  a 
certificate  of  any  fact  of  which  he  has  not  aicuiatuly  ascertiiucd  the 
truth ;  and  wheneTer,  he  is  required  to  attest  oi  certify  a  document 
consisting  of  more  than  one  sheet,  ho  will  unite  the  sheet  by  a  ti[e  jr 
ribbon  to  the  end  of  the  document,  by  means  of  wax  or  wafer,  on  whicb 
he  will  place  his  of&cial  seal. 

"Seo.  24.  Precedence  between  Consuh  fiid  NuaJ  OJjictis— la  order 
to  avoid  the  inconvenience  which  has  aiisen  to  Her  Majesty  s  airvico 
from  a  difference  of  opinion  on  a  point  of  ef  iquLtte  between  Hei  Mdjosty  s 
Consuls  and  the  Commanders  of  Her  Majesty's  ships  of  wir  airiving  at 
foreign  ports  with  respect  to  the  payment  of  the  hist  visit,  it  has  been 
decided  that  whenever  the  captain  of  one  of  Her  Majesty  s  sbiph  of  war, 
being  a  post-captain  or  a  commodore,  wearing  a  blue  penlint,  sbill 
signify  to  the  Consul,  in  writing,  his  iriivtl  at  the  pnit  at  which  the 
Consul  resides,  the  Consul  (or  Vice  Consul  m  poits  were  there  is  a 
Consul-General)  will  take  the  earliest  opportunity  of  wilting  in  person 
on  the  commander  of  the  ship,  and  of  affoidin^  him  such  assistinee  is 
r*2')n  ^°  ^^^  require,  Commmdeia  ''jf  Her  Majesty  a  navy  will,  m 
L  -I  their  arrival  at  any  such  ports,  w  iit  upon  Her  Mijesty  b  C  dusuIs, 
but  they  will  be  waited  upon   bj  Vice  Consuls      C  msula  General  and 
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Consuls  will,  in  all  cases,  wait  upon  flag-officers  and  eonimaoders  wearing 
a  red  or  white  pendant,  without  waiting  for  any  previous  ooromunioation. 
The  ofB.eera  oommanding  Her  Majesty's  ships  of  war  have  orders  to 
furnish  a  boat  to  convey  the  Consul  on  hoard,  and  to  re-land  hiw,  on 
the  Consul  notifying  his  wish  to  have  a  boat  so  sent  for  him.  The 
Consul  will  strictly  attend  to  the  foregoing  instructions.  The  copy  of  a 
memorandum  upon  this  subject,  issued  by  the  Admiralty  to  Her  Majesty's 
naval  of&cera,  is  herewith  enclosed. 

"  Sec.  27.  Kce-  Conmk  — In  case  it  shall  appear  to  the  Consul  neees- 
sary  that  a  Vice-Consul  should  be  stationed  at  any  port  within  his 
district,  where  no  British  vice- consulate  has  heretofore  existed,  or  wherever 
a  vaeanej  shall  occur,  he  will  report  the  fact  to  the  Secretary  of  State, 
showing  at  the  same  time  how  far  British  interests  rei^uire  such  an 
appointment ;  and  if  suggested  as  expedient,  he  will  submit  the  namo 
of  some  English  merchant  of  respectability  for  the  appointment,  with 
the  groands  of  his  recommendation  j  but  he  will  in  no  case  give  him 
any  commiasiou  or  sanction  to  act  in  that  capacity,  until  the  approval 
of  the  Secretary  of  State  shall  have  been  given.  Upon  the  receipt  of 
such  approval,  the  Consul  will  acquaint  the  individual  with  his  appoint- 
ment as  Vice-Coasul,  and  will  furnish  him  with  the  necessary  authority 
to  act  in  that  capacity,  together,  with  instructions  for  the  guidance  of 
his  conduct  conformable  to  those  which  he  himself  is  acting," 

The  Consul  is  ordered  not  to  dismiss  any  Vice-Consul  aetlng  within 
his  district  withoat  the  sanction  of  the  Secretary  of  State;  but  if  he 
should  be  of  opinion  that  good  and  sufficient  grounds  exist  for  the 
dismissal  of  a  Vice-Consul,  he  will  give  information  thereof  to  Her 
Majesty's  Secretary  of  State,  suspending,  provisionally,  the  Vioe-Consul, 
only  when  the  extraordinary  nature  of  the  case  may  appear  to  reuuire 
so  *prompt  a  proceeding ;  and  awaiting,  in  all  cases,  the  deeision  _^.,^_ 
of  the  Secretary  of  State,  previously  to  taking  ulterior  proceed-  L  -* 
ings  upon  the  subject, 

At  the  close  of  every  year,  it  ia  the  duty  of  the  Consul  to  transmit 
to  the  Secretary  of  State  a  list  (according  to  a  prescribed  form)(6)  of  all 
persons  who  may  be  acting  within  his  consular  district,  and  under  hia 
jurisdiction,  either  as  British  Vice-Consuls,  Deputy  Consuls,  Provisional 
Consular  Agents,  or  in  any  other  similar  capacity;  stating  in  such  return 
the  station,  the  name  of  the  individual,  his  consular  rank,  the  date  of 
his  provisional  nomination,  and  the  date  of  the  approval  thereof  by  the 
Secretary  of  State. 

"  Sec.  29.  Passports. — The  Consul  will  not  take  upon  himself,  as  a 
matter  of  course,  to  grant  passports.  If,  however,  the  regulations  of 
the  country  wherein  he  resides  require  that  bis  visa  should  be  affixed  to 
the  passport  of  British  subjects,  or  that  a  certificate  should  be  furnished 
by  hiin,  to  enable  them  to  obtain  passports  from  ihe  proper  authorities, 
he  will,  when  called  upon,  a£Es  such  visa,  or  give  such  certificates,"  (c) 

An  Order  in  Council  regulating  the  consular  fees  issued  in  1851. 

CCLIX.  The  authority  and  powers  of  British  Consuls  are  also  to  be 
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found  in  tte  statute  passed  in  the  sixth  year  of  George  IV.;{d'j  and 
also  in  the  statute  passed  in  the  sixth  year  of  George  IV-  [chapter  78) 
relating  to  the  performance  of  quavaiitine.(E) 

In  the  statute  of  the  12th  and  13th  of  Victoria  (chapter  62)  great 
r*9'isn  P*''^^''^  ^"^  given  to  Conaula  for  the  purpose  of  facilitating  *the 
>-        -"  marriago  of  British  subjects  resident  in  foreign  countries. 

The  statute  of  the  7th  and  8th  Victoria,  chapter  112, (/)  commonly 
called  "  The  Merchant  Seamen's  Act,"  contained  various  provisions 
relating  to  Consuls  and  Vice-Conaala.  This  statute  did  not  apply  to 
any  ship  registered  in  or  belonging  to  any  British  colony  having  a  legis- 
lative assembly,  or  the  crew  of  any  such  ship  while  it  was  within  the 
precincts  of  the  colony  ;  but  it  did  apply  to  every  ship  belonging  to  any 
colony  or  possession  of  the  British  Crown,  when  proceeding  from  one 
part  of  the  United  Kingdom  to  another  (including  the  islands  of  Jersey, 
Guernsey,  Alderney,  Sarks,  and  Man,)  or  from  any  port  in  the  United 
Kingdom  to  any  port  of  any  foreign  power,  or  to  any  colony  to  which 
the  ship  did  not  belong. 

This  statute  was  followed  by  one  passed  in  1854  (the  17th  and  ISth 
Vict,  c.  104,)  called  the  "  Merchant  Shipping  Act,"  and  which  is  in 
fact  a  code  of  British  mercantile  and  marine  law ;  it  embodies  and 
extends  the  provisions  of  the  former  statute,  and  contains  a  variety  of 
important  provisions  with  respect  to  the  powers  and  duties  of  British 
Consuls  over  the  commercial  marine  of  Great  Britain  :  the  sections  which 
principally  relate  to  this  subject  are  mentioned  in  tlie  note  appended  to 
these  observations.  (^) 

CCLX.  The  moat  instructive  and  remarkable  of  the  Eegulations 
respecting  Consuls,  promulgated  by  Foreign  Powers  for  the  direction  of 
their  subjects,  appear  to  be  the  following  ;(A) — Those  put  forth  by  Spain 
in  1745,  1817,  1818,  1827  J  by  Franoe,(t)   <<  Ordoanancea"  respecting 

Id)  Chapter  81.  "  To  regulate  the  Pajmeot  of  SalariaH  artd  Allowances  to 
Britifih  Consuls  at  Foreign  Porte,  and  the  Disbursementa  at  such  Ports  for  certain 
public  Purposes." 

[e]  In  this  statute  tba  clauses  which  eitend  from  the  tenth  to  the  lifteentli 
relate  to  provisions  for  the  support  of  churches  and  chapels  in  foreign  ports  and 
places  where  a  chaplain  is  appointed  and  maintained  by  suh  scrip tion. 

(/)  Sec,  61. 

(g)  Ss.  13,  31,  46,  52,  53,  54,  80,  81,  83,  103,  104,  105,  158,  192  to  2U,  inclu- 
Bive  ;  219,  220,  331,  227,  230,  246,  257  to   267,  inclusive  ;  376,  483  to  idi,  inclu- 

(!i)  De  Martens,  ib.  331-3,  recommends  theta  as  "les  plus  indispensables  b, 
connaltre  ou  &  consulter." 

(i)  In  tbe  Code  de  Commerce  are  these  provisions : — 

"  334.  Si  pendant  le  oonre  du  voyage,  il  y  a  nficessitfi  de  radonb,  ou  d'achat  da 
victuailles,  le  capitaine,  apr6s  raToir  constats  par  un  proofisverbal  signfi  des 
principalis  de  I'Squipage,  pourra,  an  se  faisant  autoriser  an  France  par  le  tribunal 
de  commerce,  ou  a  dSfaut,  par  le  jnga  de  pais,  ches!  I'etracger  par  la  consul 
fran9ai3,  ou  k  dSfaut,  par  le  magistrat  des  lieux,  emprunter  sur  le  corpa  et  quille 
du  yaiseeau,  mettre  eu  gage  on  vendre,  dea  marchandisas  juai^u'Ji  concurrence  de 
la  somme  que  les  besoins  constates  exigent. 

"Les  proprifitaires,  ou  le  capitaine  qui  les  reprSsente,  tiendront  comple  dea 
marohandises  vendues,  d'aptJa  le  cours  dee  marchandises  de  m9raa  nature  et 
quality  dans  le  lieu  de  la  d^chargo  du  navire,  &  I'fipoque  de  son  arrivSe. 

"  244.  Si  le  capitaine  aborde  dans  un  port  Stranger,  il  est  tenu  de  ae  presenter 
an  consul  de  France,  de  lui  faire  uu  rapport  et  do  prendre  un  certiScat  constatant 
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CoDsuls  in  *Christian  countries,  published  in  1833,  1845;  r.oiiQi 
respecting  ConBuls  in  Barbary  and  the  "  4cheUes  du  Levant,"  L  J 
thosG  published  in  1836.  Those  put  forth  by  Sardinia  in  1835;  by 
Prassia(i\  in  1796,  and  in  the  years  immediately  following ;  by  Brazil 
in  1834 ;  by  Denmark  in  1824 ;  by  the  United  States  of  North  A 
in  1833 ;  by  Russia  in  1820 ;  by  Greece  in  1834.[;) 


*CHAPTEK  IV.  [*260] 


tent,  s 

a  right         mp  h  (  ) 

Vatt  W 


OCLXI 
Dutch 


B 

V        () 


gronnc  fi  w  w  g  d 

been  d      g 

The  D  m  g 

an  Am  C  S 

claim,  Q  P 

lie ;  et  que  tout  ce  qu  on  pouvoit  desid^rer  d  ens,  c  estoit  la  jouissance 
paisible  dea  droits  et  des  privileges,  que  la  coustume  attribue  a  cette  sorte 
d'emplois.  Les  Consuls  ne  sont  que  des  marchands,  qui  avec  leur  charge 
de  juge  des  differends,  qui  penvent  *naistro  ectre  coux  de  leur  f-,nai-| 
nation,  ne  laissent  pas  de  faire  leur  trafic,  et  d'eatre  sujets  a  la  '-  -^ 
justice  du  lieu  de  leur  residence,  tant  pour  le  civil  que  pour  le  oriminel ; 
ce  qui  eat  incompatible  aveo  la  quality  de  Ministre  Publio."(c) 

In  1634  a  quarrel  took  place  I  tw       th    E  pul  1       f  V  a  d  th 

Papal  G-overnment,  on  account  of  d  tl  t     nd      d  f       bl        t 

ragea  committed  by  the  Govern       f  An  g       t  th    p    ^     ty      d 

persons  of  the  Consuls  of  the  Kepubl  ng  th    p  f  d        d     f 

one,  and  Imprisoning  the  person    f  th       h      up  n       p  wh  llj 

unaupported  by  proof.     The  Amb       \      tl  tttdtmlt 

I'dpoquB  de  son.  arrirSe  et  de  eon  depart,  I'fitat  et  la  nature  de  son  ehargement." — 
L.  il.  t.  iv. 

(k)  See  Manne!  Pratique  des  Conanlata,  by  De  JIoDSch. 

\l)  See  tbese  translated  iclo  J'venoli,  in  a  note  to  p.  245,  of  De  Martens,  Le 
Guide  Diplomatique,  t.  i. 

(oj  Viveaeh  y.  Becker,  3  Maule  4  Selwjn,  (Q.  B.  Eep..)  231.     Vide  post. 

hi\  Wicqaeibrt,  L'Ambaseadeur  et  sea  Fonctions,  1.  i.  s.  v.  p.  63. 

\e)  Wicqaefoct,  Z.  i.  s.  v.  p.  63. 
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between  tlie  parties.  But  these  were  eases  iu  which  the  Government  of 
Venice  would  have  resented  the  injury,  if  one  of  their  private  citizens 
had  been  the  subject  of  it ;  and  Wicquefort's  position  with  respect  to  the 
elatus  of  Consuls  is,  "  I^es  Princes  qui  les  employent  les  protfegent,  comme 
personnes  qui  sont  a  leur  service  et  comme  tout  bon  maistre  prot^go  son 
servilcur  et  son  domestique;  mais  non  comma  Ministrea  Publics." ((^) 

And  it  is  with  the  instances  cited  by  Wicquefort  before  his  eyes  that 
Bynkershoek,  not  disposed,  it  must  be  presumed,  to  lower  the  dignity  of 
his  country,  remarks:  "Et,  si  verum  amamus,  Conaulea  illl  non  sunt 
nisi  Mercatorum  Natiocia  suaj  dofensores  et  quandoquo  otiam  judices, 
quin  fore  ipsi  Mereatores,  non  missi,  ut  prinoipem  suum  vcpresentent 
apud  alium  priaeipem,  Bed  ut  prinoipis  sui  subditos  tncantur  in  iis,  quse 
ad  raercaturani  pertinent,  ssepe  ot  ut  de  Us  inter  eos  jus  dieant."fej 

CCLXIIT.  In  France  the  law  has  been  very  correctly  laid  down. 

In  September,  1842,  tho  Cour  Eoyale  do  Paris  confirmed,  on  appeal, 
r*9f  9T  '^^  judgment  of  the  Tribunal  Civil  de  la  Seine,  in  *th0  matter  of 
L        J  M.  Carlier  d'Abaunza,  Marquis  de  la  Puente  Hermosa. 

The  Marquis  was  a  Spaniard  by  birth,  and  had  lived  in  Paris  since 
1833.  In  1840  he  had  been  nominated  ConsubGieneral  of  the  Republic 
of  Uruguay;  but  had  not  obtained  the  exequatur  of  the  French  Govern- 
ment. He  was  arrested  by  a  creditor  and  claimed  exemption  from  civil 
process  on  the  ground  of  hia  diplomatic  character.  But  the  French 
Courts  decided  that  the  Oonau!  bad  no  diplomatic  missiou,  aud  was  not 
entitled  to  the  immunities  of  au  ambassador,  under  any  circumstances, 
and  that  this  proposition  was  still  njore  certain  when  the  Consul  had  not 
received  the  exequatur  of  the  govecoment  of  the  country  in  which  he  was 
residing.(/) 

The  Cour  Eoyale  of  Aix,  in  the  year  1843,  gave  the  following  deeision 
in  the  ease  of  M.  Soller  : — 

"Attendu  que  si  les  Ambassadeurs  sent  ind^pondants  do  I'autorite 
Bouveraine  du  pais  dans  lequol  iis  exerccnt  Icur  miniature,  co  privilege 
n'est  pas  applicable  aux  Consuls ; 

"  Que  ceus-ci  ne  sont  que  des  agents  commerciaux  ;  que  si  les  lois  de 
police  et  de  s^curitS  obligent  en  g6a6ral  tous  ceux  qui  babitent  le  terri- 
toire  franjais,  il  en  rfisulte  que  I'etranger,  qui  ae  trouve  meme  easnelle- 
ment  sur  ce  territoire,  doit  ooneourir  de  tons  les  moiens  4  faeiliter  I'exer- 
cice  de  la  justice  eriminelle ; 

Attenda  que  si  la  convention  diplomatique  dont  le  Consul  d'Espagno 
se  prfivaut  pour  etre  dispense  de  venir  deposer  devant  la  cour  ^tait  sans 
inconvfinient  pour  le  tems  oil  elle  fut  faite,  alors  que  la  proei5duro  erimi- 
nelle etait  sfict^te,  elle  est  iaappiicable  aujourd'hai  oil  d'aprfea  le  droit 
public  qui  nous  r^git  les  d6bats  sont  publiques,  et  on  lea  temoins  sont 
tenna  de  deposer  oralement  devant  le  juryj 

(d)  Ibid.  p.  63. 

(e)  Bynkeralioek,  Opera,  vol.  ti.  p.  ■ 
(/)  Gaaette  flea  Tribunaux  {Suim 

1842.     lb.  (Nnmero  4733)  Samedi  6  Auui,  lo^a. 
See  also  lie  case  of  HarmaunDoloug.  lb.  {Numero  4390)  Dimanelie,  9  Mai,  1S41. 
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*"  Mais  attendu  que  !e  Consul  est  etranger ;  qu'il  a  pu  ignorer  pofiOT 
I'economie  ct  lo  mCcanisme  de  la  proo^dore  criminelle  frangaise,  L  J 
et  qu'il  J  a  de  la  bonne  foi  dans  son  refus  ; 

"  La  oonr  declare  n'y  avoir  lieu  h,  ooadaumer  M.  Seller  i.  l'ameiide."(y) 

COLXIV.  The  civil  tribunals  of  the  United  States  of  North  Amerioa 
have  promuigatcd  the  same  doctrine. 

CCLXV.  In  England  the  status  of  Consuls  has  more  than  once  been 
bronght  under  diseuasion  in  the  Courts  which  administer  Municipal 
Law, 

In  tie  tentli  year  of  the  reign  of  Gcorgo  IL  (1737,)  tlie  following 
case  was  brouglit  before  Lord  Chancellor  Talbot : 

Barbiiit's  Gase  in  Chancery. ili\ 

Earbuit  had  a  eommtssion,  as  Agent  of  Commerce  from  the  King  of 
Prussia,  to  Great  Britain,  in  the  year  1717,  which  was  accepted  here  by 
the  Lords  Justices  when  the  King  waa  abroad.  After  the  late  King's 
demise,  his  commission  was  not  renewed  until  1735,  and  then  it  was, 
and  allowed  in  a  proper  manner;  but  with  a  recital  of  the  powers  given 
him  in  ihc  commission,  and  allowing  him  as  such.  These  commissions 
were  directed  generally  to  all  the  persons  whom  the  same  should  conoern, 
and  not  to  the  King;  and  his  business  described  in  the  commissions 
was,  to  do  and  osecuto  what  his  Prussian  Majesty  should  think  fit  to 
order  with  regard  to  his  subjects  trading  in  Great  Britain  ;  to  present 
letters,  memorials,  and  instruments  concerning  trade,  to  such  persons, 
and  at  such  places,  as  should  be  convenient,  and  to  receive  resolutions 
theroon ;  and  thereby  his  Prussian  Majesty  required  all  persons  to  receive 
writiogs  from  his  hands,  and  give  him  aid  and  assistance.  Barbuit  lived 
here  near  twenty  years,  and  exercised  the  trade  of  a  tallow-chandler, 
and  claimed  the  privilege  of  an  Ambassador  or  foreign  minister,  to  be 
free  from  arrest. 

*After  hearing  council  on  this  point, —  r*9r41 

The  Lord  Chancellor  said  :— "  A  Bill  waa  filed  in  this  Court  L  -^^  J 
against  the  defendant  in  1725,  upon  which  he  exhibited  his  cro.is  bill, 
styling  himself  merchant.  On  the  hearing  of  these  causes  the  cross 
bill  waa  dismissed;  and  in  the  other,  aa  account  decreed  against  the 
defendant.  The  account  being  passed  before  the  Master,  the  defendant 
took  exceptions  to  the  Master's  report,  which  were  overruled ;  and  then 
the  defendant  waa  taken  upon  an  attachment  for  non-payment,  &o.  And 
BOW,  ten  years  after  the  oommencement  of  the  suit,  he  insists  he  is  a 
public  minister,  and  therefore  all  the  proceedings  against  him  null  and 
void.  Though  this  is  a  very  unfavourable  case,  yet,  if  the  defendant  is 
truly  a  public  minister,  I  think  he  may  now  insist  upon  it ;  for  the 
privilege  of  a  public  minister  is  to  have  his  peraoa  aaored  and  free  from 
arrests,  not  on  his  own  account,  but  on  the  account  of  those  he  repre- 
sents ;  and  this  arises  from  the  necessity  of  the  thing,  that  nations  may 
have  intercourse  with  one  another  in  the  same  manner  aa  private  per- 

,  i.  p.  308. 
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Bons,  by  agents,  wlien  tliey  cannot  meet  themseWea.  And  if  the  founda- 
tion of  tbia  privilege  is  for  the  sake  of  tie  piince  bj  whom  an  amhas- 
eador  is  sent,  and  for  the  sake  of  the  business  he  la  to  do,  it  is  impossible 
that  he  can  renounce  such  privilege  and  protection ;  for  by  his  being 
thrown  into  prison  the  bnsiaoss  must  inevitably  suffer.  Then  the  ques- 
tion is,  whether  the  defeadant  is  sucli  a  person  as  7  Anne,  cap.  10, 
describes ;  which  is  only  declaratory  of  the  ancient  universal  jus  peniiMiro. 
The  words  of  the  statute  are  Ambassadors  or  other  public  Ministers, 
and  tlie  exception  of  persons  trading  relates  only  to  their  servants :  the 
Parliament  never  imagining  that  the  ministers  themselves  would  trade. 
I  do  not  think  the  words  Ainbassadors  or  other  public  Ministers  are 
SJflonymous.  I  thick  that  the  word  Ambassadors,  in  the  Act  of  Parlia- 
ment, was  intended  to  signify  ministers  sent  upon  extraordinary  occasions, 
which  are  commonly  called  Amh'isnac/ors  Extraordiaarj/ ;  and  public 
|._,.,-.  Ministers,  in  the  Act,  take  in  all  others  who  constantly  reside 
L  -I  here ;  and  both  are  entitled  to  these  privileges.  The  question 
is,  whether  the  defendant  is  within  the  latter  words.  It  has  been 
objected  that  he  is  not  a  public  minister,  because  he  brings  no  credentials 
to  the  King.  Now,  although  it  be  true  that  this  is  the  most  common 
form,  yet  it  would  be  carrying  it  too  far  to  say  (hat  these  cvedeBtials 
are  absolutely  necessary;  because  all  nations  have  not  the  same  forms 
of  appointment.  It  has  been  said,  that  to  make  him  a  public  minister 
he  must  be  employed  about  State  affairs.     la  which  case,  if  State  affairs 


h  m  to  protection ,  but  it  is  enough  that 
1      thing  in  that  capacity,  as  every 
t     emove  some  particular  difficulties, 
w         But  what  creates  my  difficulty  is, 
thtldntthkh  t  Ito  transact  affairs  between  the  two 

ow        th       nm        n       t  ths  Prussian  Majesty's  subjects  here 

n  th  nm  nd  th      Uowanoe.     Now  this  gives  him  no 

auth     ty  t      nt     n  ddl    w  h  th      ff  irs  of  the  King,  which  makes  his 
jlymatt    b     n  th    n    u       f  a  0  nsul.     And  although  he  is  caJIed 
nly    nAgtfCm  Idnt  think  the  name  alters  the  case. 

Indeed,  theie  are  some  circumstances  that  put  him  below  a  Consul ;  for 
he  wants  the  power  of  judicature  which  is  commonly  given  to  Consuls. 
Also  their  commission  is  usually  directed  to  the  prince  of  the  country, 
r*9RRl  *"^^**'^  '^  ""''  ^^^  present  case ;  but  at  most  he  is  only  a  Consul. 
L  J  "It  is  the  opinion  of  Barbeyrac,  Wiequafort,  and  others,  that 
a  Consul  is  not  entitled  to  the  jus  gentium  belonging  to  Ambassadors. 
And  as  there  is  no  authority  to  consider  the  defendant  in  any  other  view 
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than  as   a  Ooniul,  unless  I  can  be  satiafled  thit  thoge  ict  eg  ja  that 
capacity  are  entitled  to  iheju    i/tntium,  I  cannot  discharge  hira  " 

CCLXVI  In  17b4,  the  ca,e  Tn^uet  and  other<i  v  Bath(i')  came 
before  King's  Bench,  and  the  great  Lord  Mansfield  referred  to  the  case 
of  Barbuit  in  which  he  had  heen  counsel,  and  siid  thit  neither  Lord 
Tallot,  noi  Lord  Holt,  nor  Lord  HardwictB  ever  donbted  thit  the  Law 
of  Nations  wns  part  of  the  Law  of  England  This  case  rekted  to  the 
ptiTileges  of  a  SLOiefary  of  a  Foieign  Ambaisador 

In  17ti7,  the  case  of  Heathfield  v  01ifton(i)  cimc  before  tho  King's 
Bench,  in  which  also  the  privileges  cf  the  Ambiasadoi's  letinue  were  discuss- 
ed, and  Lord  Mansfield  said: — "The  privileges  of  public  ministers  and 
their  retinue  depend  upon  the  Law  of  Nations,  which  is  part  of  the  Common 
Law  of  England.  And  tho  Act  of  Parliament  of  7  Anne,  o.  12,  did 
not  intend  to  alter,  nor  can  alter,  the  Law  of  Nations.  His  Lordship 
recited  the  history  of  that  Act,  and  the  occasion  of  it,  and  referred  to 
the  annals  of  that  time.  He  said,  there  is  not  one  of  the  provisions  in 
that  Act  which  is  not  warranted  by  the  Law  of  Nations. 

"  The  Law  of  Nations  will  be  carried  as  far  in  England  as  anywhere, 
hecaase  the  Crown  can  do  no  particular  favours  affecting  the  rights  of 
suitors,  in  complimeiit  to  public  ministers,  or  to  satisfy  their  points  of 
honour. 

"  The  Law  of  Nations,  though  it  be  liberal,  yet  does  not  give  protec- 
tion to  screen  persons  who  are  not  bona  fide  servants  to  public  ministers, 
but  only  make  use  of  that  *preteDce,  in  order  lo  prevent  their  r,n»7-i 
being  liable  to  pay  their  just  debts.  L        J 

"  The  Law  of  Nations  does  not  take  in  Consuls,  or  agents  of  commerce, 
though  received  as  such  by  the  courts  to  which  they  are  employed.  This 
was  det-ermined  in  Barbuit's  case,  which  was  solemnly  argued  before  and 
determined  by  Lord  Talbot,  on  considering  and  well  weighing  Barbeyrao, 
Bynkershoek,  G-rotius,  Wicquefort,  and  all  tho  foreign  authorities  (for 
there  is  little  said  by  our  own  writers  on  this  subject.") 

CCLXVn.  In  1808,  the  case  of  Clarke  v.  Cretico(;)  came  before  the 
Common  Pleas.  The  defendant  claimed  exemption  from  arrest,  on  the 
ground  of  being  Consul-General  of  the  Sublime  Porte ;  and  the  authority 
of  Vattei  was  much  urged  on  his  behalf,  as  well  as  the  doctrine  laid  down 
by  Lord  Mansfield  in  the  case  just  cited,  that  the  Law  of  Nations  was 
part  of  the  Law  of  Engl  md  In  this  ciae  of  Clarke  v.  Cretico,  Sir  James 
Mansfield,  Chief  Justice,  said  — "  It  has  not  been  clearly  proved  that 
the  defendant  held  the  office  of  Consul  it  the  time  of  the  arrest.  The 
general  question  is  undoubtedly  of  importance ;  but  it  is  not  necessary 
that  the  Court  should  come  to  any  determination  upon  it  at  p 
The  ofhcB  of  Consul  is  indeed  widely  diflLrcnt  from  that  of  a 
dor ;  but  still  the  duties  of  it  cannot  be  peiformed  by  a  person  in  prison. 
Yet  I  should  have  some  diffiealty  in  deoidiag  in  opposition  to  Wicquefort, 
who  is  an  authority  of  great  weight,  and  without  any  determination  upon 
the  question  (for  in  the  case  before  Lord  Talbot  there  was  no  decision,) 
that  a  Consul  is  entitled  to  this  privilege.     The  words  of  the  statute  are, 

{i)  1  Tauaton,  lOT.  {k]  4  Burrows,  2016. 

{()  3BUITOW3,  1481. 


>v  Google 


18i  PIIULIMORB    ON   INTEBNATrONAL   LAW. 

'  Ambassador  or  other  public  Minister.'  But  a  Consul  is  certainly  not  a  pub- 
lic minister.  Let  tlie  case  stand  over  till  it  shall  be  ascertained  by  further 
evidence  whether  tte  appointment  of  tiie  defendant  has  been  revoked." 
Pfi)aQ-i  *Aflerwards  an  affidavit  waa  produced,  by  which  it  appeared 
L  J  that  the  defendant  had  been  dismissed  from  bis  ofSce  in  the  month 
of  December,  1806,  and  the  rule  was  discharged, 

OCLXrm.  Lastly,  in  the  case  of  Viveash  v.  Beoker,(«i)_  whicb  in 
1814  came  before  the  King's  Bench,  Lord  ECenboroagh  decided  that  a 
resident  merchant  in  London,  who  had  been  appointed  and  had  acted  as 
Consul  to  the  Duke  of  Oldenburg,  was  not  privileged  from  arrest.  In 
this  case  Lord  EUenborough,  having  reviewed  the  preceding  cases,  and 
the  doctrine  of  Wicqaefort  and  Vattel,  concluded  his  judgment  in  these 
words  : — "  Nobody  is  disposed  to. deny  that  a  Consul  is  entitled  to  privi- 
leges to  a  certain  extent,  such  as  for  safe  conduct ;  and  if  that  be  violated, 
the  Sovereign  has  a  right  to  complain  of  such  violation.  This  conside- 
ration disposes  of  the  authority  which  was  endeavoured  to  be  derived  from 
th  t  lb  n  t  p       lyl    Id  w    th  th  t     p  11    m       t 

dmfhhttth  t         tldthj?  AdI 

t  h  Ip  th    k    g  th  t  th     A  t    f  P    1    m     t  wh   h  m     t  ly 

Arab        I  IpblMte  Iwhhwp       dttm 

wh       t  w  bj    t   t   1       ly  t  p    h    d    U  k    d     f  p  bl     m 

t  ttiitoth       p      ig      mtb  d      dasdl      ty      t 

ly   f  wh  t  th   L  w   f  N  t  1    t   f  th       t    1 1   wh   h  th  t  L  w 

b  1      I      pp         t    m     th  t       1  ff       t  t      t       w     Id 

1    d  t  m  f      th  p  w       f  t 

1  Ihytmth  Ipl  Th  Gl 

m  ght    pp      t  e-  1  y  p    t  t     b       m  d      tk  th 

mt  dbh  f  y  mpfm  td 

tly  wh    h  th  w  Id  n  t  g      t  1       tly      Th    m     h    f    f  th 

w     Id  b  I     th  t  d  t    pp        th  t  th     d  U 

t        ttdbf       tht  fthdflth  thh        t       f 

C        1      If  w  1      ly  th  t  th    L  w    f  N  t        w  f  t  th 

,  priv  1  g      t  w     Id  b     ff    d  d  t     th      1  f    d  nt ;  and  it  would 
J  bo  i  ty      th      t        t    d   th      to  ow  it.      But  we 

are  of  opini      th  t  h.  \       1  g  t     b  t  th  t  this  defendant  is, 

like  every  oth     m     h    t  1    II    t    arre  t        Rid   charged. 

CCLXIX    Th   E     lish         t(  )  h  d      d  th  t  a  Consul  resident 

abroad,  and  pi      t  fi  t  m^  t  f    m  th       ecessity  of  giving 

security  for       t     t    wh    h  ty  by  th    g         1  principle  of  Inter- 

national Law   th    f  pi        ff  ''J    K  ) 

CCLSX  bhbgthdt  fthm  pi  courts  of  G-roat 
Britain,  it  i  m  t  t  th  d  t  h  Id  by  th  tribunals  of  Inter- 
national Law  h  t  t  V  Th  f  th  I  d  Chief  came  before 
the  Prize  C  t  ISOO  I  th  f,  d  s  prize  was  sought 
to  be  exempt  d  f  m  th  ht  f  tb  1  11  t  p  the  ground  that  it 
was  the  property  of  the  Ametitan  Consul  at  Calcutta.     Lord  Stowell 

(jji)  3  Slaule  k  Selwyn   297 

(n)  Oolebrooke  r  Jones,  2  Vesey's  Rep.  IB4, 

[o]  Ffelii,  1.  u.  t.  u,  0.  2.  Btranger  Demandeur. 
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said : — "  Oq  the  part  of  tho  claimant  many  grounds  have  heen  taken. 
I  am  first  reminded  that  he  was  American  Consul,  although  it  is  not  dis- 
tinctly avowed  that  his  consular  character  is  espeoted  to  protect  him ; 
nor  could  it  be  with  any  propriety  or  effect,  it  heing  a  point  fully  estab- 
lished in  these  Courts,  that  the  character  of  Consul  does  not  protect  that 
of  merchant  united  in  the  same  person.  It  was  so  decided  on  solemn 
argument  in  the  course  of  the  last  war  by  the  Lords,  in  the  eases  of  Mr. 
Gilderra ester,  the  Portuguese  Consul  in  Holland,  and  of  Mr  Eykcllen- 
burg,  Prussian  Conaul  at  Flushing.  These  cases  were  again  brought 
forward  to  notice  in  the  case  of  Mr.  Fenwick,  American  Consul  at  Bour- 
deaux  in  the  beginning  of  this  war,  on  whose  behalf  a  distinction  was 
set  up  in  favour  of  American  Consuls,  as  being  persons  not  usually 
appointed,  as  the  Consuls  of  other  nations  are,  from  among  the  resident 
merchants  of  the  foreign  country,  but  *specially  delegated  from  r<,i)-jn-i 
America,  and  sent  to  Europe  on  the  particular  mission,  and  con-  <-  J 
tinning  in  Europe  principally  in  a  mere  consular  character.  But  in  that 
case,  as  well  as  in  the  case  of  Sylvanus  Bourne,  American  Consul  at  Am- 
sterdam, where  tbo  same  distinction  was  attempted,  it  was  held  that  if  an 
American  Consul  did  engage  in  commerce,  there  was  no  more  reason  for 
giving  his  mercantile  character  the  benefit  of  his  official  character,  than 
existed  in  the  case  of  any  other  Consul.  The  moment  he  engaged  in  trade, 
the  pretended  ground  of  any  such  distinction  ceased :  the  whole  of  that 
question,  therefore,  is  as  much  shut  up  and  concluded  as  any  question  of 
law  canl)e."(^ 

CCLXXI.  The  same  doctrine  has  been  promulgated  by  the   Prize 
Courts  in  the  United  States  of  America. (§) 


•CHAPTER    V.  [*27I] 

CONSULS   IN   TOE    LEVANT, (o.) 

COLXXII.  The  attributes  and  functions  of  the  Consul  have  hitherto 
been  considered  with  reference  to  the  existence  of  their  office  in  Christian 
countries ;  but  by  usage,  practice  and  still  more,  by  the  express  stipula- 
lationa  of  treaty,  they  have  obtained  a  very  different  status  in  Mahome- 
tan and  indeed  in  TJnchristian  dominions.  In  these  countries  they  have 
retained  that  general  character  of  diplomatic  representatives  which  they 
appear,  from  the  sketch  given  at  the  beginning  of  this  Chapter,  to  have 
in  earlier  times  possessed  everywhere,  but  of  which,  in  Christian  coun- 
tries, they  have  subsequently  been  deprived. 

(p)  The  Icdiac  Cbief,  3  Robiaeon's  Ad,  Rep.  26.  The  Josephine,  4  Robinson, 
26.  Tha  Preaident,  5  Rob.  2^1.  The  Falcon,  6  Kob.  ISl.  The  Hope  and  others, 
Dodaon'3  Ad.  Rep.  226,  and  note  D.  at  the  end  of  the  volnme.  Albreciit  v.  Sube- 
man,  2  VesBy  &  Beamea'  Chancery  Reports,  323. 

(g)  American  Reports; — Arnoid  v.  United  Insurance  Company,  1  JohnsoD,  .^63, 
Griswold  T.  Washington,  16  Johnson,  346.    Kent's  Comment,  vol.  i.  pp.  44-62. 

(o)  Payers  laid  before  Parliament  relating  to  the  Juriadiction  of  Her  Majesty's 
Consuls  in  the  Levant,  1845. 
November,  1855. — 13 
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CCLXXIII.  Ill  almost  all  the  treaties  which,  of  late  years,  Lave  been 
entered  into  by  European  powers  with  Mahometan  States,  the  power  of 
criminal  jurisdiction  over  the  subject  of  the  Slate  which  tLe  Oouaul  repre- 
sents, has  been  stipulated  for  and  conceded  to  that  officer.  In  fact,  Ma- 
hometan States  have  accorded  to  Europeans  a  privilege  equivalent  to  that 
which  they  would  have  enjoyed  from  a  concession  of  territory,  viz.,  ihe 
privilege  of  preserving  their  natural  right,  and  being  subject  to  their 
national  jurisdiction  in  a  foreign  territory. (&)  Consuls  in  the  "  ichelles 
du  Levant'  receive,  on  the  requisition  of  their  Ambassador  at  Constanti- 
nople, letters -pa  tent  from  the  Porte,  called  a  Barat,  specifying  their  pri- 
vileges and  Jm  muni  ties. 

r«2721  *CCLXXIV.  In  England  a  corporation  by  the  name  of  "  The 
1-  J  Governor  and  Company  of  Merchants  of  England  trading  in  the 
Levant  Seas"  was  created  by  letters- patent  in  James  I.'s  reign.  These 
were  confirmed  by  Charles  11.,  and  were  the  object  of  various  statutes  in 
tae  reigns  of  George  II.  and  George  III.;  but  in  the  sixth  joar  of 
George  IV.  the  possessions  and  propeily  of  the  omp^ny  were  transferred 
to  Government  for  the  public  service.(  ) 

CCLXXy,  In  August,  1843,  a  very  imjortant  Engl  sh  statute  wi 
passti  (G  &,  7  Vict.  o.  94,)  which  recited  thit — 

"  Whereas  by  treaty,  capitulation,  grint,  ufcjge,  sufferance,  and  othT 
lawful  means.  Her  Majesty  hath  powei  and  jurisdiction  withm  dneis 
countries  and  places  out  of  Her  Majesty  s  d  minioni  and  whereas  doubts 
ha-ve  arisen  how  far  the  exercise  of  such  power  and  juiiidiction  is  con 
trolled  by  and  dependent  on  the  laws  and  customs  of  this  lealm  and 
it  IS  expedient  that  such  doubts  shouH  be  leraoved  Be  it  theiefoie 
enacted,  &c.,  That  it  is  and  shall  be  lawful  for  Her  Majesty  to  hold,  exer- 
cise, ind  enjoy  any  power  or  jurisdiction  which  Her  Majesty  now  hath, 
or  miy  at  any  time  hereafter  have  within  any  country  or  place  out  of 
Hei  Maiesty's  dominions,  in  the  same  and  as  ample  a  manner  as  if  Her 
Mijesty  had  acquired  such  power  or  jurisdiction  by  the  cession  or  con- 
quest of  territory. 

"  II.  That  every  act,  matter,  and  thing,  which  may  at  any  time  be 
done  in  pursuance  of  any  such  power  or  jurisdiction  of  Her  Majesty,  in 
any  country  or  place  out  of  Her  Majesty's  dominions,  shall  in  all  courts, 
ecclesiastical  and  temporal,  and  elsewhere  within  Her  Majesty's  domin- 
ions, be  and  be  deemed  and  adjudged  to  be,  in  all  cases,  and  to  all  intents 
and  purposes  whatsoever,  as  valid  and  effeclual  as  though  the  same  had 
been  done  according  to  the  local  law  then  in  force  witLin  such  country 
or  place." 

CCLXXVI.  In  consequence  of  the  provisions  of  this  statute,  two  im- 
,pM)7o-i  pottant  Orders  in  Council  were  issued  respecting  *tbe  civilfd!) 
L  -•  and  criminal(«)  jurisdiction  of  Her  Majesty's  Consuls  in  the  Le- 
Tant.(/)  In  the  memorandum  put  forth  by  the  Foreign  Office  (July  2, 
1844)  for  the  guidance  of  the  Consuls  in  the  eseroise  of  tbeir  jurisdiction, 

(i)  De  Martens,  Le  Guide  Dipt.  i.  3 
U)  e  Geo.  IV.  c.  23. 
\e)  19th  June,  1844. 
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"This  state  of  things  in  Turkey  is  an  eseeption  to  the  system 
universally  observed  among  Christian  nations.  Eut  the  Ottoman  emperors 
having  waived  Id  favour  of  Christian  Powers  rights  inherent  in  territorial 
sovereignty,  each  Christian  Powers,  in  taking  advantage  of  this  coaoes- 
aion,  are  bound  to  provide,  as  far  as  possible,  against  any  injurious  effects 
resulting  from  it  to  the  territorial  soveveigo ;  and  as  the  maintenaace 
of  order  and  the  repression  and  punishment  of  crime  are  objects  of  the 
greatest  importance  in  every  civilized  community,  it  is  obligatory  upon 
the  Christian  Powers,  standing  as  they  do  in  Turkey,  ia  so  far  rt^o-jAn 
*aa  their  own  subjects  are  conoerned,  in  the  place  of  the  terri-  L  J 
torial  sovereign,  to  provide  as  far  as  possible  for  these  great  ends."{^) 

CGLXXVII.  Consuls  residing  in  any  of  the  five  free  ports  (CanSon, 
Amoy,  Poo-chow-foo,  Ningpo,  Shanghae)  established  by  the  Treaty  of 
Peace  between  Great  Britain  aod  China  ia  1842,  have  received,  by  the 
subsequent  commercial  Treaty  of  1843,  powers  of  a  very  extended 
character,  requiring,  in  some  respects,  the  exercise  of  judicial  and  execu- 
tive functions.  The  thirteenth  article  of  this  Treaty  contains  the  follow- 
ing  provisio  h       p  0        1    — 
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h  11      j^      t  th  t  f      Ch  fli     ■)  *fi8t  they  may  together 

m  t    th    m  f  tl  d  d      1    it  equitahly.     Eegarding 

tl      p        h        t     f  E  t,l    li       ni  n  I      th     English  Government   will 
li     1  w  J         tt.  n  th  t      d    and  tbe  Consul  will  b« 

J-       e-,    tnp  w     d  t     p  t  fh  m  n    f  d,  regarding  the  panisb- 

<-         J  m         f  (.  h  nm      1     th       w  11  be  tried  and  pnniBhed  by 

their  own   laws,  in  the  way  provided  for  by  the  correspondence  which 
took  place  at  Nankin  after  the  concluding  of  tbe  Poace."f7iJ 


PAllT    THE    EIGHTH. 


[*277]  *CHAPTER     I. 

EEI.ieiON   AND    THE    STATE, 

CCLXXVIir.  It  was  stated  in  an  early  pait  of  thia  work  [a]  that 
the  International  Status  of  Foreign  Spiritual  Powers,  especially  of  the 
Pope,  would  require  a  distinct  and  separate  consideiatioii 

It  is  a  subject  to  which,  very  alight,  if  any,  allusion  is  to  bo  found  in 
writings  of  tbe  early  International  Jurists.  GrotiBS  mentions  the  dona- 
tion of  the  Roman  territory  to  the  Popes,(fe)  and  places  among  the  "ztn- 
just  causes  of  war"  the  papal  claim  of  jurisdiction  over  all  the  nations 
of  the  earthjM  and  under  the  same  bead, ((ft  be  evidently  alludes  to  the 
division  by  Alexander  VI.  of  tbe  newly- discovered  world  (a.  d.  1494), 
between  the  Crowns  of  Portugal  and  Castille,(e)  perhaps,  also  to  the 
donation  by  Pope  Julius  II.  {a.  d.  1512),  of  the  kingdom  of  Navarre  to 
Ferdinand  of  Arragnn,  because  tbe  lawful  monari-h  {Jein  d'Albrot)  had 
taken  pait  with  Louis  XI  of  Franco  against  the  Pope  and  Feidinand 
Grotius  does  not  specifically  mention  these  instances,  hut  the  formei, 
r*27Sl  *'^''  ^*^*>  appears  to  hiie  been  pie&ent  to  his  mind,  when  ho 
<■  -I  speaks  of  the  untenable  position  of  tho=e  who  asi^eit  the  jita 
Ecclesiee  over  nations  ocoupying  tbe  hithcito  unknown  pait  of  the  earth 

[h)  Afliinal  Register  for  1843,  vol.  Izisy.  p.  3T1. 

The  6  Geo,  4,  c,  8T,  which,  regulates  the  payments  of  ealariea  and  allowances 
to  British  Consnla  at  foreign  ports,  and  the  disbiirsements  at  such  ports  for  certain 
public  purposes,  contains  various  provisions  relating  to  Churches  and  Chaplains 
ftttoclied  to  OoNSULSsiPS ;  for  b;  this  Act  tbe  whole  management  of  the  funds 
and  tlie  regulation  of  tbe  expenditure  is  under  the  control  of  the  Consul,  and  not 
of  the  Ambassador;  and  hj  a  strange  anomalj,  in  those  foreign  Courts  where 
there  ia  an  Ambasaadoc  and  not  a  Consul  (e.  g.,  Berlin,  Dresden,  ftc.,)  there  is  no 
IcgislativeptoTision  for  any  chaplain  at  all. — Burna's  Eccles.  Law  (ed.  Phillimore,) 
vol.  i.  p.  415,  gj^g. 

(0)  Vol.  i.  ch.  2.  (i)  De  J.  li.  et  P.,  i.  3,  13. 

{c)  II.  22,  14.  {d)  De  J.  B.  et  P.,  I,  ii.  c,  xsll,  14. 

(s)  See  note  of  Qronovius, 
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Siioh  pretensions  are,  he  says,  contrary  to  the  letter  and  spirit  of  Scrip- 
ture, to  the  example  of  our  Saviour,  from  whom  all  Ecclesiastical  power 
is  derived,  and  to  the  opinion  of  the  early  Fathers  of  the  Church.  A 
bishop  is  required  by  St.  Paul,  amoDg  other  things,  not  to  be  a  smiter. 
To  rule  by  human  force  belongs,  sajs  St.  Chrjaostom,  not  to  bishops, 
but  to  kings,  A  bishop  is  to  discharge  his  office  non,  eogendo  sedper- 
suadendo,  and,  (rrotius  concludes,  "ex  his  quidem  satis  apparet,  Epis- 
copos,  qu^  tales  sunt,  jue  regnandi  in  homines  humane  more  nullum 
habere;  Hieronymus  Eegem  et  Episcopum  eomparans:  Ule  volentibus 
prteest,  hie  iiokntibii^."{J^\ 

Besides  these  allusions  to  this  question  of  International  Law,  other 
obaevvatioas,  more  or  less  bearing  upon  it,  maj  be  found  ia  the  work 
De  Jare  Belli  et  Pacisj^j?)  but  the  whole  subject,  in  its  mixed  aspect 
both  of  International  and  Public  Law  is  dealt  with  by  Grotiu.i  in  a  later 
work  published  ft  h  d  th  d  ntitled,  De  Imperio  summarum 
potestatum  oil  By  L     1     \.{K)  touches  upon  the  authority  of 

the  Canon  Law  1  th  d  ffi  Ity  wh  b,  on  account  of  his  double  alle- 
giance, might  tb  f  Iclinquent  Cardinal  Ambassador; 
and  in  his  Qoie.  t  J  P  bl  h  has  some  chapters  on  the  general 
subject,  in  wh  h  t  t  p  t  nt,  with  reference  to  subsequent 
observations  on  this  subject,  to  remaik,  that  he  carefully  distinguishes 
between  the  cases  of  States  which  have,  and  those  which  have  not  an 
established  Churoh.{^\  D'Aguesseau  has  an  eJaborate  dissertation(i) 
*upon  the  double  allegiance  of  the  Cardinal,  which  will  be  con-  r^nm 
sidered  in  a  later  chapter  on  this  subject.  Vattel  has  a. chapter  L  J 
De  la  Piet6  et  de  la  K«ligion,(n  which  is  not  characterized  by  much 
force  of  reasoning  or  affluence  of  historical  research,  and  which  is  chiefly 
concerned  with  coo  si  deration  a  appertaining  to  Public  Law.  Later  writers, 
eapeoially  Kliiber,  deal  more  system atically,  though  still  very  scantily, 
with  the  subject.  More  is  to  be  found  in  such  writers  upon  the  general 
question  of  Eeligion  in  its  connection  with  the  State;  but  these  observa- 
tions seem  generally  to  belong  rather  to  the  province  of  Public  than  of 
International  Jurisprudence. (to)     The  question  of  the  Right  of  Inter- 

( n  See  note  of  Gronovius,  a.  14. 

(g)  Grotius  refers  to  the  aatlioritj  of  Ills  fell  Off -conntrjman,  Pope  Adrian 
(Adrianui  noeter,  qui  Gitalpmorunt  alcimua  Fontifex  Eomaaiis  sil),  as  asaertiag,  with 
probability,  that  subjects  ma;  consider  whether  the  war  of  their  govecumeat  be 
just  or  not.— De  J.  B.  et  P.,  1.  ii,  c.  3S,  iy.  4, 

(h)  De  Foro  Leg.  lii.  3-4,  xsii.  4,  isiii.  i. 

(i)  "Quia  Jus  publicum  etiamin  Sacris  conelstit,  tit  adraonet  nipTasus  in  1.  i.  s. 
2,  ff.  d.  Just,  et  Jur.,  inde  reolA  efficitur,  Baororum  quoque  curam  ad  earn  perti- 
nere,  ad  quem  pertinet  summa  totius  ReipublicfB  potestas.  Scio,  de  eo  argumento 
integris  Lihris  ease  digputatura  iu  utramque  partem,  alios  pro  principe,  alios  pro 
Eccleaise  euffragium  dedisse,  quin  et  esse,  qui  inter  Jovem  et  Cteaarem  imperium 
diviserint,  sed  qaioqnid  illi  diJieront,  diseruat  fle  RtUgionejam  conttkuta,  ieeoaitU 
tuenda  autem  et  verum  est,  et  utile,  eura,  qui  rernm  civiliuni  imperio  potitur,  etiam 
sacroium  esse  poteutem." — Bjokershoelt,  Q.  J.  P.,  1.  ii.  c.  xviii.  el  vide  co.  six.  is. 

(ft)  Vide  pose 

(0  L.  L  c.  xii, 

(m)  E.  g.  De  Rajneval,  InslJt.  de  Droit  de  la  Nature  et  flea  Gens,  o.  27.  De  la 
Eeligion  et  de  Cnlte,  De  Movteiie,  i.  208.  Vattel,  i.  31S-20.  Ger.  Noodl,  Disaeit. 
de  Relig.  ab  Imperio,  Jure  Gentium,  libera.  Bjnkecshoek,  De  Cultu  Keligionla 
Peregrinte  apad  reteres  Bomanos. 


„Google 


190  PHILLIMORB    ON    INT  B  UN  AT  ION  AL    LAW. 

veDt.ion  on  behalf  of  oo-religioniats,  tie  subjects  of  a  foreign  kingdom, 
has  been  considered  in  the  former  volume  of  this  work.[?i) 

CCLXXIX.  It  should  be  the  object  of  tbe  International  Jurist  to  deal 
with  this  difficult  subject,  not  in  a  theological,  but  in  a  strictly  legal 
spirit.  The  line  of  demarcation  between  the  two  is  often,  indeed,  very 
finely  drawn,  and  it  may  not  be  always  possible,  especially  in  tie  his- 
torical narrative  which  necessarily  introdneea  the  law  to  avoid  trespassing 
in  some  degr     up  n  wb     a   y   pp        wh         g  m    n    p        u 

point  of  view       bbxu  n        fhgy 

[.280]  „•''"'  '     '  "'■  i 

L         -"the  J  dun  m  nmyhn 

statement  of  h  b      d  p        d      h  mp  y  d  wn     ny 

position  oronnfin  L  pnb  h 

of  Foreign  Sp      ua   P  w       w   h  an      d        d       & 

CCLSXX    Ippdnh  hp  i 

whole  Bubjeo     n   i  w    g      d 

1.  General  observations  as  to  the  right  of  the  Stato  to  superintend, 
within  its  territorial  limits,  all  religious  doctrines  taught,  and  the  teachers 
of  tiem The  early  oonneelion  of  the  Christian  Oiurch  with  the  State. 

2.  The  growth  of  the  exterritorial  authority  and  pretensions  of  the 
Pope. 

3.  The  Corpus  Juris  Canonici,  tie  principles  contained  therein,  and 
in  subsequent  Bulls,  at  variance  with  International  Law. 

4.  The  International  Status  of  the  Papacy,  between  the  period  of  the 
promulgation  of  the  Canon  Law  and  the  Council  of  Trent. 

5.  The  period  of  the  Council  of  Trent,  and  tho  effect  of  that  Council 
upon  International  relations. 

6.  The  International  relations  of  the  Papacy  with  Foreign  States,  in 
which  a  Soman  Cailwlie  Church  is  establuhed,  during  the  period  between 
the  Kcformation  and  the  present  time. — The  history  of  Concordata. 

7.  The  International  relations  of  tie  Papacy  with  Foreign  Slates  in 
wiioh  a  Protestant  Ghurch  is  established Bullfe  Circumscription  urn. 

8.  The  International  relations  of  the  Papacy  with  Foreign  States  in 
which  a  branch  of  the  GatJiolic  Church,  not  in  communion  with  Rome, 
is  established. 

9.  The  Eleotore,  Ministers,  and  Courts  of  the  Pope,  considered  iu 
their  relation  to  Foreign  States. 

10.  The  International  Status  of  the  Piitriarci  of  CoH'itantinople. 


["281]  *CH  APTEK    II. 

QBNKRAL  OBSERVATIONS  AS  TO  THE  RIGHT  OF  THE  STAT8  TO    6UPERIN- 
TEHD,  WITHIN   ITS    TEERITOEIAL  LIMITS,  ALL   RELIGIOUS  DOOTHINES 

TAUGHT,  AND  THE  TEACHERS  Oif  THKM. THE  EARLY  CONNEXION  OP 

THE  CHRISTIAN  CHURCH  WITH  THE  STATE. 

CCLXXXI.  "Itaque  es  tot  generibus  nullum  est  animal  praiter 
in)  Vol.  i.  pp.  470-483. 
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h  ma  m  quod  habeat  notitiam  aliquam  Dei:  ipaiaque  in  hominibiis  nulla 
g  n  n  que  tam  iminansneta  neqiie  tam  fera,  qu£e  non  etiamsi  ignoret 

qu  1  ID  h  1  e  Deum  deceat,  tameo  habendum  aoiat."  Sach  ia  the  Ian- 
g»(,e    fC   .10.(0) 

Th     nfl    nee  of  thia  uniyeraa!  religious  belief  upon  the  eharaeter  and 

nd         f     tizocs,  has  always  brought  the  subjeet  under  t!ie  cognizaiioe 

f    h    f    nders  and  the  governors  of  States. (6)     In  this  sense  a  great 

m  n  and  jurist  has  *obaerved  :  "  La  religion  en  g^n^ra!  est  rsgon-i 

d    d        Is  gens.'YcJ     The  power  exercised  by  those  who  claim  L        -1 

b  h  thorised  expounders  of  the  Divine  Will  over  the  minds  of 
their  disciples,  is  necessarily  great,  and  frequently  unlimited. 

The  reason  of  the  thing  required  that  persona  and  doctrines  so  inti- 
mately connected  with  the  welfare  of  sooiety  should  be  in  some  degree 
subjected  to  the  inspection  and  control  of  those  who  were  responsible  for 
it.  Thua  G-rotius  accurately  observes,  "  Eeligio  autem  quanqnam  per 
se  ad  conciliandam  Dei  G-ratiam  valet,  habet  tamen  et  suoa  in  societate 
hnmana  effectus  maximos.  Neqne  enim  iininerito  Plato  religionem 
propugnaoulum  potestatis  ao  legam  et  honesty  discipliase  viueulum 
vocat."((?) 

COLXXXII.  Aceordingly,  to  go  back  no  further,  we  find  that  in  most 
of  the  cities  of  Greece,  and  especially  in  Athens,  the  care  of  divine  wor- 
ship was  committed  to  the  magistrate  who  was  often  also  the  priest.(c) 

Poiybiua  singled  out  the  religious  instruction  of  the  Komans^/)  in- 

(o)  De  Leg.  i.  o.  viii.  Cicero  was  deeply  impressed  witli  the  trntli,  ttat  tlie  citi- 
aen  wbo  did  not  fear  God  could  not  adequately  disctarge  any  high  or  ceaponaibie 
office  in  the  State,  whether  legal,  or  relating  to  lie  administration  of  public  affaire. 
See  what  he  saja  about  the  Epicureans,  severely  in  the  De  LegibuB,  and  jocosely 
in  his  Bpistolte : — "  Sibi  autem  indulgentes  et  corpori  deservientea  atque  omnia, 
qux  seqaontur  in  TitS^  quEer[ue  fugiant  roliiptatibus  et  doloribus  ponderautes  .  . 
in  hortitlis  eats  jubeamus  dicere,  atqne  etinm  ab  omai  aodeiale  Teipublieie,  cnjua  par- 
tem nee  nSrant  ollam,  nee  QQiiuam  nosEe  voluerunt,  paullisper  feceasant,  rogemua." 
— De  Leg.  h  i.  c.  13 ;  el  vide  o.  15, 

"  Indicavit  mihi  PaDsameuaEpicurenm  te  eaae  factum Sed  quonam 

Diodo  juB  civile  defendea,  qavm,  orrmia  lua  eausd  facias  non  dvium." — Ep.  ad  Fam. 
13.  (Trebatio.) 

(6)  Hngonis  GrolJi,  De  Imperio  eommnrum  poteatatum  circa  aaora  Coramentacina 
poathumus :  Paris,  1541.     Montesqnieu,  De  I'Esprit  des  Lois,  1.  siiv.  cc.  14-18.' 

Diaconrs,  Rapports,  et  Travaui  in^dita  snr  le  Concordat  de  ISOl,  les  Arliclea 
Organiques,  &c.  kc,  par  Jean  Btienne  Portalie  ;  publics  et  prSc6d6s  d'line  Introduc- 
tion, par  le  Vicomte  FcSdSrle  Porlalia :  Paria,  1845,  (Art.  Organ.  6,)  p.  66. 

"  I,  however,  am  far  from  inculcating  peraecation,  althongh  I  lenture  to  say, 
that  tbere  might  be  a  state  of  religion  in  a  country  which  it  might  be  the  dnty  of 
the  State  to  prohibit.  Religion  ia  not  a  mere  matter  of  commerce  between  man 
and  his  Creator,  but  a  liTely  motive  of  public  action ;  and  however  it  may  become 
matter  of  oonacience,  it  must  become  also,  like  other  things,  a  motive  of  human 
conduct,  and,  of  necessity,  a  subject  of  human  laws.  A  State  has  a  right  to  pro- 
hibit that  of  which  the  prohibition  ia  essential  to  its  seen rity."— Lord  Wellealeya 
Speech  in  the  House  of  Lords,  on  the  Motion  for  a  Committee  to  inquire  into  Uie 
State  of  the  laws  affecting  Eoman  Catbolie  Subjects,  April,  1812. 

(c)  Portalia,  ubi  aup,  p.  B79. 

Id)  Grotiua,  1-  ii.  c.  xx.  44,  3.  He  proceeds  to  oita  some  striking  passf^es  from 
Philo,  Plutarch,  Chrysippus,  and  Aristotle,  and  the  Roman  Law,  which  supports 
this  view. 

(e)  "  Rex  Aiiias,  res  idem  homianm  Phcebiqae  saoerdos." — Virg.  ^n.  iii.  80. 

(/)  Speaking  of  Numa,  Livy  saya,  "  Ad  btec  consultaada  procurandaque,  muM- 
tudine  omn!  a  vl  et  acmis  converaa,  et  animi   aliquld  agendo  occopati  erant,  et 
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l-^„-„,  fluencing  as  it  did  both  the  private  conduct  of  the  *citizen  and 
L  -J  the  public  administration  of  the  Stiite,  as  demonstrative  of  the 
stiperioritj  of  their. government  over  that  of  all  other  nations;  and  he 
contraata  the  general  faith  which  prevailed  id  the  acta  of  the  God-fearing 
Ilonian((;)  with  the  discredit  uoiveraallj  attitched  to  that  of  the  degenerate 
and  irreligious  Greck.(A) 

Long  'ifter  the  Republic  had  deoiyed  under  the  fite  which  this  wise 
man  had  foretold  to  it,  the  jim  sacrum,  was  still  considered  as  a  pirt  of 
the  public  law,(!l  and  found  its  place  in  the  laws  of  the  heathen  emper- 
ors The  celebrated  definition  of  juiiiprudence,  "return  dwinaium 
aique  humanaiuw, 'icu.nUa,"  viewed  in  this  ligbt,  wia  not  so  inooriect 
as  13  sometimes  supposed  it  did  not  neoeasarily  mean  %  knowledge  of 
theology,  but  rithor  a  knowledge  of  the  liws  ^ppertumng  to  the  s(«(((s 
of  religion  as  one  of  the  eatjLliahed  institutions  of  the  State  (/i) 

CCLXXXTII  (Qlt  IS  hue  that  tbo  great  doctrine  of  the  Unitj  ind 
P^-,. ,-.  Brotherhood  ot  the  human  lace  levealei  by  our  *Saviour  was 
L  -I  wholly  jppused  to  the  ofinions  and  belief  ind  to  the  philosophy 
of  the  aneienis  and  against  it  the  Eraperoi  Julian  loudly  md  eigerly 
piotcstcd  But  la  the  provisions  of  the  Koman  Law,  is  in  (hose  of  the 
law=  of  othei  countries  with  respect  lo  religion,  thus  incorpjrated  with 
the  coustitutioa  of  the  State,  we  read  the  greit  tiuth  that  the  Stite  is 
not  I  mere  meobdmoal  institution  concerned  solely  with  the  external  life 
of  its  citizens,  but  that  it  is  buih(jn)  ot  neoeisity  upon  foundations  of 
a  moral  and  spiritual  character,  and  that  this  character  i«  the  principal 
element  of  its  strength,  and  the  real  spring  of  its  continued  eiistence 

COLSXXIV  The  introduction  of  Christianity  tended  still  further  to 
strengthen  those  foundations,  adding  the  sanctions  of  the  Cieator's 
levealed  willf/i)  to  the  voice  of  oonbcience  and  the  instinctive  sense  of 

Dsoram  a  sidua  msiUna  euro,  quum  m,ti.resie  r  Iv  hu  na«M  caleale  nmnen  u  ItetuT 
eapieiale  omniwa  iisci<rra  imbuerat,  ut  fides  ac  Jiajuraiuiaia  proximo  legma  ac  pcenarwm 
mettt,  eivUatem  Tegerent." — L.  i.  c.  21.    Foljb.  6,  vi. 

[g)  Cicero's  observations  on  tlie  OoUege  of  Aogurs  are  remarlcable  : — six  cliil- 
dren  of  the  principal  Etruscans  were,  he  sajB,  by  order  of  tlie  Senate,  brought  at 
one  time  to  Rome, — "  Ne  ars  tanta,  propter  lenuitatem  homiaam,  a  religionis  auc- 
toritate  abfluceretur  ad  mercedem,"    De  Div.  i.  41. 

"  Sed  dubium  non  est,  quin  hieo  disciplma  et  ars  augnrura  evanoerit  jam  et 
vetuEtflle  et  negligentiS,.  Itaque  neqae  illi  assentior,  qui  hano  scientiam  negat 
unquam  in  nostro  collegio  fuisse;  aeque  illi,  qui  esse  etiam  nunc  putat,  qulB  mihi 
videtur  apud  majores  fuissa  dupliciter,  nt  ad  reipublicre  tempua  nonnumquam,  ad 
i^adi  coneiliUQi  sffipisaimS  perljneret."— Cie.  De  Leg.  1.  ii.  c.  13  ;  et  vide  c.  S,  et 
De  OW.  1.  i.  0.  15.    Dion.  Haiyc.  1.  ii.  c.  16.    Polyb.  6,  Ti. 

(A)  Yet  see  Oic.  De  Leg.  1.  ii.  c.  14. 

{»')  Dig.  i.  t,  ii.  3,  De  Just,  et  Jute.  "Publicum  jus  eat  quod  ad  statum  rcipub- 
licie  Romanffi  apectat.     Publicora  jua  ia  lacris,  in  sacsrdoliius,  in  magistralibua 

(ft)  Bynkeralioek,  de  Relig.  Peregrina,  &c.,  c.  1. 

h)  Laurent,  Hist,  du  Droit  dea  Gene,  t.  iii.  p.  3iiJ. 

(m)  "Denique  in  ilia  delinquendi  eat  graving  perionlnm,  iibi  Fidaa  violatur,  ant 
juriBJnrandi  Reiigio  contemnitnr,  nam  grave  est  fidem  fallere  qu%  justiti^  totiua 
firmamentum  est,  qu^  non  aolnm  reapublic^,  sed  omuis  humana  societas  coutine- 
tur,  et  quod  perjurium  atbeismo  sit  deteatabiliua,  cnm  perjiiri  numan  agnoscere 
videantur,  aed  ipsum  irridere  audeant." — Zoueb,  part  i.  s.  v.  &. 

(n)  "They  who  lioZd  Revelation  give  a  double  aaaurance  to  their  coiintiy." — 
Burke'a  Works,  vol.  s.  p.  39,    Speech  on  a  Bill  for  the  Relief  of  Protestant  Dia- 
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right  and  wrong  by  wbiuh  the  duties  of  ibc  oitizen  wcro  supported  and 


At  the  same  time  the  origin  and  nature  of  Cbristiaaity  rendered  its 
incorporation  into  the  State,  in  the  manner  in  which  Pagan  worship  had 
been  incorporated,  impossible. 

The  Church  began  by  direct  and  unoom  promising  hostility  to  the 
existing  religion  of  the  8tate,{o)  with  which  it  refused  to  be  in  any  way 
identified,  and  of  which  it  was  necessarily  altogether  intolerant.  The 
maxim  of  later  times,  "  Cujus  est  regw,  tUCus  est  religio,"  is  blasphe- 
mous in  theory  and  false  in  fact.(j7) 

*When  Christianity  had  triumphed,  and  become,  not  only  one  pj^nn-.. 
of  the  collegia  Kcila  but,  llie  actual  religion  of  the  nation,  it  was  L  -I 

still,  by  the  very  charter  of  its  being,  a  body  distinct  from  the  State ; 
touching  it,  tiowever,  and  being  touched  by  it,  in  so  many  ways,  that  the 
teachers  of  its  doctrines  soon  becamo  endowed  with  goods  and  lands, 
either  by  individuals  under  the  sanction  of  the  civil  power,  or  by  the 
State  itself.  The  Church  became,  to  borrow  a  term  familiar  in  modern 
times,  established  in  every  Christian  kingdom. 

It  thus  became  a  collegium  licitmii,(q)  under  the  protection  of  the 
State  as  to  its  establishment;  but  having  a  divine  mission,  a  divinely 
constituted  order,  a  divinely  given  doctrine,  it  remained,  as  it  must  ever 
remain,  in  all  these  respects,  independent  of  human  authority. 

CCLXSXV.  In  return  for  endowment  and  proteotionM  the  Church 
gave  the  State  a  security  beyond  the  reach  of  human  laws,  for  the  obe- 
dience and  good  conduct  of  its  subjects.  She  taught  that  subjects  should 
"  render  unto  Gfesar  the  things  that  arc  Cjesar's,  and  unto  God  the  things 
that  are  God's;"  that  temporal  magistracies  were  "ordained  of  ■- 


*God;"  that  subjects  must  obey,  "not  only  for  wrath  but  als 


'  [*286] 


for  conscience  sake;"  "that  the  fear  of  the  Lord  is  the  beginning  of  wis- 
dom," and  "  that  unless  the  Lord  keep  the  city  the  watchman  waketh 
but  in  vain."(s^  The  immediate  result  of  Christianity  was  to  strengthen 
the  hands  of  government,  to  render  patriotism  a  religious  as  well  as  a 

(o)  Sncli,  for  Icatance,  as  must,  at  tbia  day,  be  the  relation  in  which  the  Greek 
Ghurcb  stands  to  the  establiahed  religion  of  Turkej.  Packman,  Lelirbiii;li  Aes 
Kirchenrechle,  163,  167. 

(p)  Packman,  i.  135,  p.  162. 

(?)  "  Neqne  societatem,  neque  collegiam,  neque  bnjusmodi  corpus  passim  oinni- 
bna  liabece  conceditur  .  .  item  collegia  Bomie  certa  Eunt,  quornm  corpus  8e- 
nntnscansnltis  atqna  Constitution ibns  Principalibns  confirmatum  est  .  .  . 
quibuB  antem  permisaum  est  corpna  habere  collegii,  socletatis,  sive  oii]uaque  alte- 
riua  eorum  nomine,  proprium  est,  ad  esemplmn  Reipubiicte  liabece  res  commnnes, 
arcam  communem,  et  actorem  sive  Sjndicnm,  per  quem,  tanquam  in  Republic^, 
quod  commnuiter  agi  fiarique  oporteat,  agatnr  et  flat." — Dig.  1.  iii.  t.  4,  1.  Dig. 
slvii.  22.  Cod.  1.  i.  t.  2,  19,  23,  26,  (De  Sacrosaoctis  Ecclefliis,)  et  t.  3,  (De  Bpi- 
scopis  et  Clericia.) 

(r)  WarnkOnig  aaya:  "In  primfi,  (i.  o.  Juris  Publici  parte)  est  ponendum  jus 
eeclesiaiticuBi,  apod  veteiee  jus  saemm.  Hoc  jure  definitur  eccleaite  poteataa  et 
constjtotio,  magistratnum  eccleaiaaticorum  imperium  et  jurisdictio,  omuisque  bie- 
rarcbi£e  status.  Introducta  sunt  hoc  jure  sacra,  inatituta  saocta,  eccleaiaatioa 
judicia  et  leges  ad  rea  privataa  publicaaque  religione  moderandas.  S^pe  conjuncta 
ease  soJet  cum  hac  jnria  public!  parte  institutionis  publicte  et  diaoiplinafiim  ard- 
nmque  liberaiium  aiimma  cura." — Instit.  Juris  Koniani  Privati,  C.  i.  t.  t.  (Inlrod.) 

(s)  Psalm  cxi.  10.    Ecolus.  i.  16. 
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1  1  ty         T  1!       1  m         y    Loibiiitz,(i)  "et  non  inveniea  sub- 

dtmq  p  pt  p  pb]  pro  recto  et  jasto,  dis  cri  men  for  tu- 
rn d  g  t  I  q  p  u  beat,  si,  eyerais  aliorutn  rebtis,  ipsa 
i          b      t       b  'IP  lentil  vitam  ducere  poogit '  («J 

M     t     1  p    k  ml  aia:  "Bayle,"  says  he,  "ose  avan- 

q  1  ^  bl  LI  n  f  maient  pas  nn  Slat  qui  put  aubsHter 
Pourquoi  no    ?     0  tit   1        t  y        "  fi    m     t  '  I  ur  leurs 

devoirs,  etqu  nn         g    nd  z       p  mp        p       lis  croy 

aient  deYOir      agDpu  n  d  P"*      ^^^ 

principes  du  Cb  m     b    n  g  d  co  finiraeat 

plus  forts  qu        f        b  d  h  m  inea  dea 

rfipubiiques,      oe  te  d  dp  (  ) 

OCLXSXVI    Fmwbm  bw        whh    Chriatian 

Church  was  p      ted  bm  fhwd  when  tha 

Christian  Ch      b  w  b     b  d      Th  n    b  at  first, 

between  Obu    had  wdn  bh       nxnb    ween  the 

Church  and  h   R  m     Bmp      (   ) 

To  make    h  d  h     m  g   0  ided  the 

r*287T  ■^°™  "  ^""P  P 

L        J       *l.  The  prefecture  of  Italy. 

2.  Of  Hljria,  exolading  the  Weatern  Illjria. 

3.  Of  the  Gallias. 

4.  Of  the  Bast. 

Each  p  ef  e  ure  wa-J  1  v  d  1  nto  D  ooeses  or  Vieai  at«s  ind  these 
aga  n  nto  Pr  v  nc  s  The  p  ao  pal  t  y  in  each  prov  e  was  called, 
though  not  1 11  lat      n  the  la  gua^e  of       il  1  fe  the  Metropol  s. 

It  IS  rem  kible  thit  the  Euolea  ist  cal  d  v  aion  bore  a  olose  relation 
to  th  s  orler  of  the  State  The  foir  Patriaicbates  resembled  ia  many 
reap  ota  tl  e  funi  Prefect    ea 

The  Pd  arch  of  E  mo  oomp  sed  41  the  West  It  ly  tie  aallias, 
lUjra  tbo  Pot  a  1  a  ot  Ant  och  Alexanl  •»  Jerusilpm  and  Constan- 
t  no}.I     oecup  ed  the  ter    to   es  coni[r  ed  n  the  P  efec  uru  of  the  East. 


eu  n  es  Rta     pas  !!  faudrait 

(x)  Eeprit  des  Lois,  1.  ^i,  o.  6.     These  passages  are  o.tefl.    o  Wa   e       Kirchen- 
rechc,  e.  38. 

(y)  Nobofly  now  denies  that  the  donation  of  Constantine  to  Pope  Sylvester  is 
wIioU;  fabiiloua.     Bat  it  excited  the  iadigaant  regret  of  Dante ; — 
"  Abi,  Ooatantin,  di  quanto  mal  fu  matre 
MoQ  la  tua  conversiati,  ma  qnella  dote 
Glje  da  t«  prese  U  pnnio  riceo  jiatre."  Inf.  115. 

Before  Arioslo  wrote,  the  fraud  had  losl  its  odour  and  stank.     He  found  tlie  dona- 
tion in  the  repository  of  things  lost  on  earthy  the  moon: — 
"  Di  Tersate  minestre  nna  gran  maasa 
Vede,  e  deinanda  ai  suo  dottor,  oh'  importo. 
L'  elemosina  h  (dice)  che  9l  lassa 
Alcnn,  cbe  fatCn  sia  dopo  la  morte. 

Ch'  ebhs  gia  buono  odore,  or  paiia  forle, 
Queato  era  il  dono  (ae  peri  dir  leco) 
Che  Oostantio  al  buon  Silrestro  fece." 

Orland.  Fnr.  c.  34,  80. 
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Vicars  "M       p        ns 

In  e      y  p  ovin        hpnpa       yba        hs         fan  Ep 
See.     I       n      m      b        n  d   hat    n    Me     p      an  p    s  d  d 
Bishop  f  s  p       a       (  ) 

*CCL\X\VII    (a)The      nd  h  y  and     ii       hj  f  Ob 

t.iiinity  wa    n  y       aft         h      p      u        n      on         n 

viduala   bu        fmhcnoap  umn  y 

The  eod  of  this  Society  was  to  obtain  immoital  b. ippm ess  at ttr  death — 
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(j)  Leqiieux,  Manaale  Compendium  Juria  Caoonici,  t.  iv.  p.  48.  Tableau  de 
I'Eglise  dana  FEinpire  Eomain,  p.  206. 

The  English  Canonista  and  Ecclesiastical  Historians  limit  the  Romna  Patri- 
archate to  a  part  of  Italy,  Sicily,  Sardinia,  and  Corsioa.—Bramliall's  Just  Vindi- 
cation, Tol.  i.  p.  156,  ed.  Oxon.    Bingham's  Antiqu.  ii.  17,  20. 

(o)  SaggioTeoreticodiDrittoNaturale,  appo^iato  sul  iatto,  del  P.  Luigi  Tapa- 
relU  (Leosino,  1845),  Parte  quinta,  Disaertazione  quiota,  c.  1-2. 

The  reader  will  find  the  Ultramontaoe  theory  stated  with  gi'eat  acnteceas  of 
logic  and  admirable  precision  of  language  in  this  work. 

(b)  "  The  Cbarch  being  a  supernatural  society,  doth  differ  from  natural  socie- 
ties in  this,  that  the  pecsooa  with  whom  we  associate  ourselves  in  the  one,  are 
men,  simply  considered  as  men;  but  they  ki  whom  we  be  joined  in  the  other,  are 
God,  angels,  and  holy  men.  Again,  the  Church  being  both  a  society  and  a  society 
supernatural,  although,  as  it  is  a  society,  it  have  the  self-same  original  grounds 
-which  other  public  societies  have,  namely,  the  natural  inclination  which  all  men 
have  unlo  sociable  life,  and  consents  to  some  cottain  bond  of  aasoclaiion,  which 
bond  is  the  Law  that  appointeth  what  kiad  of  order  they  shall  be  associated  in, 
jet  unto  the  Church,  as  it  is  a  society  aapemaiura!,  this  is  peculiar;  that  part  of 
the  bond  of  their  association  which  belongs  to  the  Church  of  God  must  be  a  Law 
supernatural,  which  God  himself  hath  revealed  concerning  that  kind  of  worship 
which  His  people  shall  do  unto  Him.  The  substance  of  the  service  of  God,  there- 
fure,  so  far  forth  as  it  hath  in  it  anything  more  than  tbe  Law  of  Reason  doth  teach, 
may  not  be  Invented  of  men,  as  it  is  amongst  the  Heathens;  but  must  be  received 

t  hath  been  in  the  Church,  saving  only  when  the 
)f  her  duty."— Hooker,  Ecclesiastical  Polity,  b.  i. 
;.  15. 

(c)  The  subject  of  a  Foreign  Spiritual  Corporation  is  glanced  at  in  the  case  of 
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in  its  corporate  capacity  reoogn  7Ld  the  leligion  of  f  iiiist  idJ  cstabliilied 
a  Church,  then  the  individual  Chiistians  were  Icund  by  the  double  tie 
of  private  will  and  "Oci  1  duty  to  llie  authority  of  the  Church  But  if 
it  happened  that  the  State  did  njt  socially  leco^niae  Ghnetiauity,  then 
the  individual  Christiana  must  remain  membeie  of  both  SouetiKS  The 
pre&cnt  &tate  of  Tnikey  might  be  cited  as  an  iiiu=tiatioa  of  the  trolh  of 
this  pr  position 

Id  fict,  the  duties  and  the  rights  of  the  cilizena  remain,  in  1  tho'e  of 
the  Chiistiin  are  superadded  The  statement  of  Grottua  on  the  aubjcct 
is  perspicuous  and  sound: — 

"Atque  ila  absurdum  non  est  dari  duo  Judida  summa,  sed  generum 
diversoFum,  quale  eat  in  sacris  Judiciutn  direclivuin  Ecclesi^  Catbolic£e, 
et  Imp^rativum  sammarum  potestatum.  Nam  neo  illo  Judicio  inter 
huHiana  ullum  eat  majua  auctoritale:  neque  hoc  ullum  majus  poten- 
tate." (d) 

As  the  Church  bas  a  peculiar  relation  to  the  State,  so  the  Christiari 
nation  baa  the  gpeciale  jus  genth  fideHtle^  in  its  intercourse  with  Chris- 
tian nations,  as  well  as  theyiw  commune  with  Heathen  nations,  who  are 
members  of  the  great  community  of  States.  And  so  far  the  introduction 
r*eQOT  "^  Christianity  *would  not  appear  to  have  given  rise  to  any  diffi- 
L        J  eulty  in  International  Jurisprudence. 

The  difficulty,  it  will  be  seen,  proceeds  from  the  disputes  which  have 
arisen  among  Ohristiana  and  Christian  nations  with  respect  to  the  external 
government  of  this  spiritual,  but  haman,  Society. 

These  disputes  relate  both  to  the  person  in  whom  this  a,uihority  is 
lodj/cd,  and  also  to  t?ie  extent  of  that  authority  among  those  who  are 
agreed  as  to  the  person  in  whom  it  is  vested. 

The  reasoning  of  the  Roman  Church  is  this, — the  external  and  visible  ■ 
Church  must  be  governed  by  an  external,  visible,  and  infallible  autho- 
rity ;  that  authority  must  be  lodged  in  one  person,  and  that  one  persoa 
must  be  the  Pope, (A  without  whose  sanction  no  bishop  can  be  lawfully 
appointed,  and  who,  for  the  purpose  of  duly  exercising  tiie  authority, 
must  possess  a  power  irrespective  of  and  superior  to  that  of  all  temporal 
Sovereigns.     On  the  other  hand,  the  Gallicanfi?)  and  the  EnglishfA) 

The  Society  for  thn  Propagation  of  the  Gospel,  kz.  i.  Wheeler  et  iil.,  2  Gftllison's 
(American)  Reports,  104. 

id)  Grotiufl,  De  Imp.  snmm.  potest,  circa  sacra,  c.  v.  p,  01. 
e)  Vide  ante,  vol.  i.  p.  24. 

(/)  Taparelli,  par.  v.  Aia.  v.  c.  i,  a.  1411. 

{g)  Dnpin  states  concisely  the  Gallican  opinion,  thus;  "Veruni  ut  m^vjorera  his 
lucem  afFeramns,  distingaenda  sunt  pinra  in  Bomano  Poiitifice: — Primo,  quod  sit 
primna  Epieeopornm.  Secuado,  quod  sit  Metropolitan  us  et  Patriarcha.  Tertio, 
qaod  aliqaas  habet  pnerogadvas,  allqua  jura  peouliaritar  conceBsa.  Quarto,  quod 
habet  patestatem  temporalem  in  patrimonlum  Sanoti  Petri." — De  'Ant.  Eccles. 
Disciplina,  Diss.  Historise,  It.  p.  368,  (ed,  1T88.) 

(S)  The  Anglican  doctrine  on  this  point  is  well  stated  in  the  Vindici*,  Ecoleaiaj 
AnglicansB,  by  Mason,  (ed.  1625,)  p.  430.  The  dialogue  in  the  work  ia  carried  on 
by  Philodoxus,  a  Romanist,  and  Orthodoxns,  ao  Anglican; — 

"PM.— ChristHB  Dominns  Bnpremnni  Bcolesiie  caput,  potnit  per  seipsum  omnes 
illas  Eccksiasticas  actiones  eiereere,  qaarum  potestatem  aliis  tradidit. 

"  Orlh. — Rectisaimfe.  Qnara  enira  Apostolis  prredicandi,  baplizandi,  ordinandi 
EncbariaCiam  ministrandi  concepit  potestatem,  quanta  quanta  erat,  ab  ipso  solo 
origioem  duxit.    .... 
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Oharcbes,  and  many  d  injntane  canonists,  holJ  tl  at  the  Ej  cop  to  a 
not  necessaiily  dependent  upon  the  *Pupe,  bey  assert  tba  j.  ,,,-. 
during  the  fiist  centuries  of  the  (.hurch,  and  at  a  st  11  la  e  L  J 
period,  the  Patriarch  of  Rome  esprcisi,d  no  ju  sd  ct  on  l  oj  e  y  so 
called,  over  the  other  Patriarch'*,  though  a  great  re  pe  t  aj  p  o  ch  ng  o 
homage,  might  have  been  onginilly  jiid  hy  tbe  Eocles  as  c  1  u  bo  t  ea 
of  all  couutiiea  to  the  Bishop  of  the  Impernl  City — a  respect  whioh  the 
G-allican  Cburch  is  st  11  willing  to  continue  (t)  The  Protestant  Churches, 
which  have  lejocted  Epist-opaty  a  f>rtiot  ,  deny  the  claims  of  the  Papacy. 

Tbe  importance  of  these  two  views,  in  their  bearing  upon  International 
Law,  is,  as  will  he  seen,  very  great.  It  must  be  tbe  duty  of  tbe  Inter- 
national Jurist  to  ascertain  whether  these  Papal  claims  are  consistent 
with  the  Eights  of  Mations  ;(y)  whether  tbey  are  supported  by  credible 
eyidence,  by  tbe  records  and  practice  of  States ;  whether  tbe  claims  have 
varied  from  time  to  time  according  to  the  energy  of  pontiffs  and  the 
weakness  of  princes,  or  whether  they  have  been  always  inflexibly  the 
same,  flowing  from  the  reason  ofilie  thing  ;{k)  and  whether  the  most  ex- 
travagant claims  have  not  been  the  legitimate  conaequenees  of  j-^nqni 
the  premises  laid  down  by  tbe  Curia  *Romana.  It  will  he  seen  L  -I 
that  the  double  condition  of  the  Pope,  as  spiritual  chief  and  temporal 
prince,  has  greatly  complicated  a  question,  sufficiently  difBoult  under  a 
single  aspect. 

CCLXXXVIII.  When  the  seat  of  empire  was  transferred  to  Gunstan- 
tinople,  even  this  homage  of  comity,  so  to  speak,  was  materially  dimi- 
nished, Tbeodosius  II,  indeed  inserted  an  ordinance  in  his  Code,  that 
all  nations  subject  to  him  should  receive  the  faith  which  Saint  Peter  had 
delivered  to  tbe  Romans;  and  Valentinian  III.  forbade  the  bishops  of 
tbe  pTOvincea  to  depart  from  ancient  usages  without  tbe  sauotioa  of  tbe 
Venerable  man,  the  Pope  of  the  Holy  City.(?j 

^^Phil. — Idem  eiiam  dkendum  est  de  Pajpa. 

"  0^-ih. — Eato,  et  de  giuniia  Episcopo." 

(i)  Taparalli'e  mods  of  diaposing  of  the  diffionlty  of  tbe  Galilean  Cbureh  is  edi- 
fjing:  "'Saa  pretendiaino  qui  taooiace  teologicawente  ia  opinione  gallicana,  ma 
godiamo  nel  conaiderare  ohe  la  divisione  da  noi  stabilita  &6\\a  forme  digovemo,  a 
rigor  di  lilosophia,  venga  qui  a  giastificaie  la  rlprovaaione,  che  soffriroao  piii  volte 
dalla  Ohieaa,  1b  famose  propasiaioai  dal  1882.  I  loro  difeaaoci  non  comprendetmo 
che  iogicantmte  la  Chieaa  preaao  di  loro  diTeniva  repnbblica,  epperi  non  furono 
anatmia,  e  ei  sono  fratelli,  ben  cari  fratelli ;  ma  la  loro  conseguenza  colS,  andrebbe 
a  parare,  ed  eoco  perchfi  nella  vigna  dd  vera  non  potea  mettere  radice, — eradiea~ 
hiiur." — Taparelli,  ib.  1435,  note. 

(/)  Grotius  (De  Imp.  circa  sacra)  cites  with  approbation,  the  following  pasaaga 
from  Suarez  ; — "  Semper  autem  servatum  ridetur  ah  hominibus  at  licet  partlcu- 
lares  magiatratns  CivLles  et  Sacerdotales  diversis  hominibna  trihaerentar,  qaia 
varietas  actioaom  ietam  distiucUoDem  postnlabat,  nihilomiuus  saprema  potestaa 
utriasquB  ordinia,  prseaertim  quoad  leges  ferendBS,  ia  nno  Principe  collocaretur. 
Et  ila  Begibua  et  Imperatoribua  semper  tribnta  fuithieo  potestas  in  Eoniana  nrba 
et  imperio,  nt  es  historiia  conatat.  Idemque  de  aliis  coTiimunitatibvia  Terisimile 
est."— Tract,  de  Leg.  &c.  1.  ii.  qu£e  29,  art.  iii, 

(k)  Vide  ante,  vol,  i.  c.  It. 

(I)  OodBi  Tbeodos.  syI.  1-2.  Die  Eomischen  Papste,  ihre  Eirche  and  ihr  Staat, 
B.  i.  c.  i,  Planck,  Geschichte  der  chcistlich-kirchlicben  Ge s ells chaftaverfaa sung, 
i.  642. 

Theodoaiua  II.  published  his  Code  i.  b.  43o.  Valontiniau  III.  rejgncd  from  i.  d. 
424  to  455.— L' Art  de  V€ri6er  lea  Dates. 
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Nevertheless,  tte  effect  of  the  division  of  the  Empire  was  to  leave  the 
Bishops  of  Rome  pmctically  without  the  protection  of  the  Emperor,  though 
theoretically,  he  retained  his  pretensions  both  to  the  territory  of  Italy 
and  to  the  allegiance  of  the  Roman  See.  The  generals  of  Justinian  in 
the  middle  of  the  sixth,  century  delivered  Italy  from  the  dominion  of  the 
Ostrogoths;  but  within  twenty  years  from  the  period  of  the  victory  of 
Narses  in  CampaQJa,(m)  a  new  foo,  the  Lombards,  from  the  North  of 
Germany,  conquered  the  upper  part  of  Italy,  and  planted  himself  at 
P3yia.(n.) 

It  was  not  long  after  this  period  that  Pope  Gregory  the  Great,  who 
had  in  vain  besought  the  Emperor  Maurice  not  to  con/inn,  his  eleution, 
became,  by  the  force  of  eircumstanoes  and  against  his  will,  a  tempor^ 
prince,  and  the  Protector  of  Civil  and  Spiritual  Rome  against  the  foreigner 
and  Arian.  Then  were  laid  the  foundations  of  the  medifeval  papaey. 
But  we  must  hasten  onwards. 

*COLXXXIX.  Of  all  the  German  races  which  had  raised  their 
L  J  rude  and  vigorous  nationality  upon  the  crumbling  and  corrupt 
civilization  of  the  Roman  Empire,  the  Francs  were  for  a  long  period  the 
foremostandthemoBtpowerful  in  Europe;  they,  too,  were  among  the  first 
barbarians  who  emhraced  Christianity,  and  their  subsequent  connexioo 
with  the  Patriarch  of  Rome  laid  the  first  foundations  of  that  system,  the 
consideration  of  which  must  occupy  an  important  place  in  a  work  upon 
International  Law. 

CCXC.  The  monarchy  founded  hy  01ovls(oj  included  nearly  the  whole 
of  Gaul  and  the  greater  part  of  which  is  now  called  Germany.  In  the 
hands  of  his  successors,  the  newly -founded  hingdom  was  divided  and 
brought  to  the  verge  of  dissolution,  but  the  Mayors  of  the  Palace  grafted 
the  energy  and  talent  of  the  Carlovingian  upon  the  decaying  stock  of 
the  Merovingian  Dynasty. (p) 

P6pin  d'Heristal  reunited  the  kingdom  which  he  governed,  though 
without  the  title  of  Eing ;  as  did  his  illustrious  son,  Charles -le-Martel,(j) 
who  earned  the  gratitude  of  Christendom  hy  deliveringfr)  her  from,  the 
aggressions,  til!  then  resistless,  of  the  infidel  Saracen.  PSpin-le-Bref, 
the  son  of  Charles,  added  to  the  real  power  of  the  monarchy  the  title  of 
King ;  which,  for  sixty-five  years,  the  Cariovingians  had  allowed  to  deco- 
rate the  puppets  in  whose  name  they  ruled.  P6pin-le-Bref(^)  took  a  step 
fraught  wtth  the  most  important  consequences,  both  to  the  future  rela- 
tions of  the  Chureh  and  State  in  France,  and  to  the  international  rela- 
tions of  every  State  with  the  See  of  Rome  :  he  invoked  the  aid  of  religious 
sanction  to  secure  his  throne,  and,  first  of  the  Frank  Kings,  caused  him- 
P^-q  .,  self  to  be  crowned  in  the  Cathedral  *of  Soissons,  hy  Si.  Boniface, 
L         J  the  first  Archbishop  of  Mayence. 

St.  Boniface,  himself  an  Anglo-Saxon,  was  devoted  to  the  Roman  See. 

(m)  Eeliaarias  waa  recalled,  549  ;  Narses  destroyed  Tejas,  the  last  GotLic  king 
of  Italy,  i.  D.  653.    Justiuiaa  died,  A.  v.  565. 

M  i..  D.  592.  (o)  A.  D.  485. 

(p]  A.  D.  687,  the  date  of  tlie  victory  by  wliich  Fepin  reunited  Austria  (Oester- 
leicli)  and  Keustria  (Westerieich.) 

(g)  A.  D.  1\i.  (r)  A.  n.  }32,  737,  at  Poitiers  and  Narbonne. 

[,)    A.  D.   152. 
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He  persuaded  the  bishops,  Dot  only  in  GermMy,  but  in  Gaul,  where  they 
appear  to  have  been  previously  in<)opciident,  to  aoknonledge  aubmissioa 
to  the  successors  of  St.  Peter  at  Rome. 

At  the  time  of  Pepin's  coronation,  the  Roman  See  was  in  the  deepest 
distress.  The  King  of  the  Lombarda(i)  had  seiaed  upon  the  Esarohate 
of  Ravenna,  where  the  last  remnant  of  the  authority  of  the  Greek  Em- 
per  IT  rem  lined,  and  threatened  Komo  with  destruction 

Stephen  II ,  the  then  Bishop  of  ELOie,  appeals  to  have  fiist  endeivoured 
to  lenew  his  relations,  long  pra&tically  severed,  with  the  Gretk  Empe 
ror,(w)  bat,  as  the  dinger  became  mjie  and  moie  piesoing,  he  resolved 
to  imploie  the  asMstince  ot  thi,  Fianks,  then  lenowued  throughout 
Europe  for  their  viotonea  ovei  the  enemies  ot  the  Christian  faith,  and 
whose  King,  as  bt  Boniface  had  written,  alone  enabled  him  to  execute 
his  apostolioil  mission  in  Germinj  with  safety  ur  tffevt  ()J 

CCXCI  The  consequences  uf  this  resolutiou  h  ive  ever  since  aflected 
the  destinies  of  the  world  The  compact  between  the  spiritual  ind  secu- 
lar poweis  of  Western  Europe(^)  was  soon  adjusted,  the  necessities  of 
both  arranged  without  di3icult>  the  teims  Stephen  II  consecrated 
Pepin  anew  in  the  Church  of  St  Deni*,  lud  at  the  simo  time  also  hia 
two  sons  Charles  and  Carbman,  he  ilaohed  the  consecrated  usuipor 
frDm  the  oath  of  allrgianee  which  he  hid  swoin  to  ChiHric,  the  remain- 
ing phantom  of  thi,  Meiovingian  Dynasty  ,  and  adjuied  the  Blink  lords 
in  the  njnie  of  Christ  and  St.  Peter,  to  be  taithful  to  then  new  Sovereign , 
an  yhn        dnPpndh  nht,y        ^ 

of  P  n     fP  m  L         J 

Ppuwnwngnb  amkfga  had 

wbhhpnpwhdnd  hnwmd  He 

d  h    L  m  f  Esa    h       (  )  and     B        d    h    f       e 

pn  mpdun         h  nupnhCk  Emp  o 

wh  m  by  gh     h  y  app        n  d   hu    up  n    he  B    h  p       t,  m   ; 

d  ng  w   h  an       h     ha   h    had  en    a  k  d        h       n         n  ha 

fa  n  ny  b         pa  P  v  n  um    (  } 

CCXCII.  Grutius,  in  that  pait  of  his  gieat  work,  Do  Juie  Belli  et 
Pacis,  in  which  be  argues  that  Kings  who  do  not  hold  their  sovereignties 
plmwjure  cannot  alienate  any  part  of  them,  deals,  among  other  supposed 
instances  to  the  contrary,  with  the  story  that  Louis,  the  successov  of 
Charlemagne,  restored  the  City  of  Rome  to  Pope  Paschal  (a.  d.  817;) 
and  hia  language  is  remarkable  respecting  the  character  and  status  of 
the  Pope  and  of  the  Roman  people  at  this  period:  "Nee  quod  idem 
ille  Ludovicus  urbem  Romam  I'aschali  Pontifici  reddidisse  legitur  ad  rem 
facit,  cum  Franoi  imperium  in  urbem  Bomam  a  popuh  Romano  acceptvm 
reddere  populo  eidem  reotfe  poluerint,  cujus  populi  personam  sustinebat  is 
^ui primi  ordinia  princeps  ei-ai."{h'j 

(I)  Astolphna.  (ii)  A.  D.  751. 

M  Rauke,  b.  i.  c.  1.  (^)  Kooh,  Tableau  des  Rev.  L  33. 

(s)  The  Archbishop  of  Harenna,  while  the  war  of  the  Lombards  with  Pepin 
anii  Charlemagne  lasted,  seized  everj  opportunity  of  defying  the  authority,  spiritual 
and  temporal,  of  the  Boinan  See.  Mutatori,  Aunali,  t.  iv.  pp.  34T,  371.  Savigny, 
Geachichte  des  E«ini8chen  Rechts  im  Mittelalter,  i.  359. 

(a)  Eanke,  b.  i.  c.  i.  (ij  L.  ii.  c.  3,  xiii. 
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CCXCIIL  What  Pepia    began,    Charlemag  rl     d  (  )      Th 

mighty  monai'oli,  while  engaged  in  the  work  of  ex  h   L  mb    d 

domiQion,  repaired  to  Home,  and  ratified  the      d  wm  f  P  V     { ^) 

r*9qfi1  Charlemagne  was  received  at  Rome  wi  h    h    h      u      1 
L        J  Exarch  and  Patrk.ian,{e\  and  under  th  1     1     b  g  p 

in  force  that  jurisdiction  over  the  Eeclesiastio  18  wh  h  1  G  k 
Emperors  and  Esaroha  bad  exercised  before  him 

It  waa  not,  however,  till  after  a  quarter  of  a  yhdp       dwy 

that  Charlemagne  waa  fully  installed  in  the  d        y    f  h     Imp      1 
predeoesBors.     Xhe  Pope  again  invited  hia  al!  p  w       1     lly       R  m 
but  this  time  it  waa  against  a  domeatic  and  not    f      g    f        L     III 
like  Pius  IX.  in  our  time,  could  no  longer  resi      li  n  1    g  f 

whiohj  in  Rome  itself,  aet  at  nought  bis  authority.  The  victoi  of  T\  es  i,ra 
Europe  reinstated  the  Pope  in  bia  authority,  who,  in  return,  placed  upon 
hia  head,(/)  while  he  knelt  at  the  alter  of  St.  Peter's,  upon  Christmas 
Day,  A.  D.  800,  the  crown  of  the  Western  Empire,  and  proclaimed  him 
Emperor  of  the  Romans. 

I'his  was  one  of  the  rare  eoujuneturea — the  reigna  of  Constantine  and 
Justinian  alone  furnish  similar  instances — in  which  the  Church  and 
State  were  thoroughly  incorporated.  Certain  it  ia,  that  these  Emperors 
exercised,  whether  with  or  without  the  consent  of  the  Ghurch,(^J  func- 
tions and  jurisdictions  which  partook  largely  of  a  spiritual  character. 
Nor  can  it  be  denied  that  a  new  kind  of  power  over  religion  waa  now 
conferred  upon  the  Governor  of  the  State.  As  a  civil  magistrate,  heathen 
or  Christian,  he  had  always  had  control  over  all  that  concerned  ibe  welfare 
of  society,  and  therefore,  incidentally,  some  power  over  the  subject  of 
religion ;  but  now  he  was  constituted  its  protector.(A) 

Ct-'XOIV.  But  the  Papacy,  thus  placed  under  the  protection  of  the 
French  Emperor,  remained,  more  or  loaa,  in  the  same  relation  to  his 
r*2(171  ^'**^**^^<"'^i  *t^  Bmperora  of  Germany,  *until  the  1st  of  August, 
L  -I  1806;(i)  they  then  became  the  Emperors  of  Austria,  and  this 
relation,  long  practically  disused,  nominally,  as  Well  as  really,  ceased. 

The  bands  of  Charlemagne's  saoeessor  were  too  feeble  to  bold  the 
sceptre  of  bia  vast  dominions,  from  the  diviaions  of  which  sprung  the 
distinct  nationalities  of  States  and,  in  some  measure,  of  Churches,  which 
afterwards  composed  the  commonwealth  of  Europe. 

It.  should  be  observed,  that  by  the  Constitution  of  Charlemagne,  the 

(c)    A.  D.    708. 

{d)  A.  D.  11i.  (e)  Koch,  Tabl.  des.  Rev.  i.  43. 

(/)  The  Pope  seems  to  liave  eoosidored  tlie  eoronatiun  as  a  aecesaurj  ei>((^ji!ii»!!iJ» 
of  the  act  of  tlie  civil  or  constitutional  law. 

{g)  Phillipps,  Kirchenreolit,  iii.  60,  61. 

(A)  See  some  remarks  of  Porlalifl  (bs  cited  in  Leqaeui,  iv.  B35,)  upoa  the  fifth 
artiole  of  the  Oi-ganio  Articlea  of  Napoleon.     Phillipps,  K.  R.  iii.  382. 

(i)  Id  a  little  pamphlet  published  at  Vienaa,  1349,  entitled  Deatsth  oder  Rutiisch, 
will  be  found  some  striking  remarks  on  the  consequence  of  thia  change  ; — "  Die 
Deutsche  KaiserHtellung  war  die  Grundlage,  auf  weloherdieastecreichisehe  monac- 
cliie  emporgewaolisea.  Ungeachtet  des  ungliicklicbeo  politiaehen  und  kircblitben 
SjBtema,  durch  welches  sich  Oestecreioh  melir  und  mehr  von  Deutschlacd  abaon- 
derte,  war  die  historische  Kaiseridee,  doch  nach  inneu  und  ausaen  miiohtiger,  als 
die  habsbotgischen  Fursten  einaahen,"  u.a.w.     Pp.  6,  7. 
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Gernian  aiiiJ  French  clergy  were  under  the  control  of  the  Bishop,  the 
Bishop  of  the  Metropolitac,  the  Metropolitan  not  of  the  Tope,  hut  of 
the  Emperor. 


*CH  AFTER   III.  [*298] 

IDE  GROWTH     OF    THE   AOTHOBITY    AND    PHETBBSIONS   OF  THE   POPE. 

CCXCV.  For  a  while  after  the  death  of  Charlemagne,  the  Papal 
power  seems  to  have  been  greater  than  the  Imperial ;  but  sooa  after  the 
German  Emperors  were  seated  on  the  throBe,  the  political  aubjeetioa  of 
the  Popes  is,  as  a  matter  of  history,  unquestionable.  They  were  content 
for  a  time  to  countonauoe  with  their  authority  a  new  political  system 
which  sprung  up  about  this  period  in  Europe,  according  to  which  all 
Christians  belonged  to  a  great  Kepublic,  of  which  the  Spiritual  chief 
was  the  Pope,  and  the  Temporal  chief  the  Emperor.fa) 

For  a  time  this  doctrine  was  a  formidable  instrument  in  the  hands  of 
the  Emperor.  The  great  Protector  of  the  Church,  in  the  exercise  of  his 
office,  watched  over  the  interests  of  the  Roman  See,  convened  general 
councils,  and  claimed  the  ti'emendous  prerogative  of  nominating,  or  at 
least  confirming,  the  Pope.  Such  a  prerogative  was  exercised  from  the 
time  of  Otho  the  Great  to  that  of  Henry  IV.  Henry  III.  deposed 
three  sohiamatical  Popes,  and  nominated  more  than  one  German  Pope. 

CCXCVI.  Otho  and  his  successors  created  the  great  ecclesiastical 
princes  of  Germany,f61  thereby  weakening  the  empire,  but  uninten- 
tionally constituting,  perhaps,  a  defence  for  the  German  National  Church 
against  Rome,  such  as  at  *the  Council  of  Eras,  in  the  reign  of  r,oqQ-i 
Joseph  II.,  all  but  established  the  complete  and  entire  indepen-  L  J 
dence  of  that  Church  from  the  See  of  Rome. 

Before  the  beginning  of  the  fourteenth  century,  the  majesty  of  the 
German  Imperial  crown  had  faded  away ;  the  federal  system  bad  destroyed 
it,  and  the  Emperor  was  only  the  Suzerain  of  the  many  independent 
States  which  composed  it.(c)  Upon  tho  ruins  of  the  Imperial  authority 
arose  the  edifice  of  Papal  power  in  its  fullest  dimensions ;  of  this  edifice 
the  skill,  energy,  and  ability  of  Gregory  TII.((/)  (Hildebrand,)  abont  the 
year  1073,  had  already  laid  the  deep  and  careful  foundations,  and  from 
A.  D,  1074  to  1300j  it  lifted  up  its  head  over  all  the  dominations  of 

CCXCVIL  And  here  it  must  he  ohserved  that  these  events  had  im- 
ported new  and  strange  elements  into  International  Law : — 

First,  A  great  spiritual  had  become  a  considerable  secular  power,  and 

(o)  Koch,  i.  78-81, 

(5)  German  canonists  contend  that  the  Roman  cardinalate  wna  formed  on  the 
model  of  these  ecclesiastical  princedoms, 

(o)  Kocb,  i,  1, 

\d)  His  election  was  confirmed,  at  hie  own  request,  by  the  Empei'or,    His  Papacj 
extoniied  from  lOVS  to  1085    he  had  been  snbiliaconns  under  sis  I'opes, 
November,  1855.--14 
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the  difficult  question  Imd  arisen  how  Here  other  aeeular  States  to  carry  on 
their  relations  with  it  ? 

Secondly,  This  spiritual  power  was  no  longer  jdentified  with  the  limits 
and  extent  of  one  dominion ;  it  claimed  equal  authority  over  many  dis- 
tinct kingdoms,  which  stood  as  it  were  apart  from,  and  yet  were  most 
intimately  connected  with,  this  Foreign  Power.  It  wielded  an  authority 
over  the  citizens  of  every  kingdom,  and  exacted  an  allegiance  upon  oath 
from  them  far  above  that  whioh  the  Municipal  Law  of  their  own  country 
could  impose,  or  the  temporal  SovereigQ  enforce. 

Thirdly.  In  process  of  time  it  collected  a  feudal  revenue  of  no  incon- 
siderable amount  from  the  governors  and  subjects  of  foreign  realms. 

Fourthly.  This  spiritual  ruler  claimed  and  eierciscd  a  power  of  absolv- 
ing Sovereigns  and  subjects  from  their  oaths. 

|-,„„„-.  *Eifthly.  This  spiritual  power  claimed  for  the  officers  which 
L  J  it  employed  in  each  kingdom,  a  status  wholly  distinct  from  that 
of  the  subjects  of  each  kingdom,  whether  these  officers  were  or  were  not 
born  subjects  of  the  kingdom. (e)  This  separate  status  was  claimed  for 
the  persons  and  the  property  of  the  clergy  (oleros,)  and  the  law  by  which 
they  were  to  be  governed.  Justinian  had  intended  to  Christianize  aa 
well  as  compile  the  fabric  of  Roman  Jurisprudence.  Ho  meant  to  be 
the  religious  as  well  as  the  civil  legislator  of  the  world.  Tbe  Christian 
iaith,  the  Christian  doctrine,  the  status  of  the  Christian  clergy  in  all  its 
branches,  are  the  subjects  of  his  laws.(/J 

It  was  not,  however,  in  their  clerical  character,  but  as  subjects  in  theiv 
civil  capacity,  that  the  clerus  claimed  to  live  under  the  Civil  Law  of 
Eome ;  and  it  appears  even  from  one  of  the  constitutions  of  Clothaire,  as 
early  as  A.  d.  560,  and  from  various  records  of  the  ninth  and  eleventb 
centuries,  that  in  the  Frank  kingdom  tbe  clergy  were  permitted  to  live 
under  the  Roman  Law.  It  seems,  however  (and  the  fact  is  very  remark- 
able )  that  oven  then  the  clero-y  in  Lombardy  had  the  option  of  declaring 
wh  hywd  dbK  Lombard  Law.  {(/)     So  early 

w  b    w         h  ty  of  the  individual  and  the 

w        h  towhhhb  d 

B      w  h  d       h     C    il  Law  of  Kome,  tbey  were 

y  n  h       m    p    d     m  conquered  provincials,  who 

w         q  h  Be  Ages,  allowed  to  choose  a 

pe  w  d  m    h       w         h       domicil,(7t)     When  various 


[  ^^1] 


last  the  elaborate  oompila- 
ated,  the  difficulty  of  ri 


ciliDg  a  foreign  spiritual  with  a  domestic  secular  allegiance  became  greater 
or,  at  least,  the  distinction  became  sharper  and  more  prominent  between 
the  two. 

(e)  Savigtij-,  Qeschichte  des  Eomlsclien  Eeolits  im  Hittelalter,  i.  141-2. 

(/)  Milnmn,  Hiat.  of  Latin  Cbristiauitj,  i.  355,  Sec,  contains  an  able  review  of 
these  laws  of  Justiniaji. 

{ff)  "  Ego  Teopertus  archiprestiter  Ecclesis  SancU  Juliani  qni  profossns  sum 
legem  yivere  langubardomm." — Vide  Savigny,  ubi  snpr.  It  seems,  however,  tiiat 
this  power  of  option  was  eocfined  U>  Lombardy. 

(h)  Savignj,  Gesc.  R.  E.  ii.  374.  At  first  tlie  spiritual  edicts  coutained  largo 
and  literal  extracts  from  the  Roman  Civil  Law. 
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That  those,  wliose  sa  d  ffi  6  t  b  tlie  teachers  of  religion, 
should  bo  clothed  with  p  1  d  d  m  politan  character,  seems  to 
be  in  accordance  with  (h  t  1  f  1  g  f  nan  in  every  part  of  tho 
world,  not  wholly  barb  d  Id      We  know,  from  the  recent 

travels  of  a  most  int  11  g  t  B  m  n  C  th  I  missionary  in  China  and 
Thibet,  that  in  these  i  t       t    g  t         h       otion  very  generally  pro- 

vMla;(*)  but  the  Bubj  t  mm  1  tely  d  r  consideration  is  that  of 
an  vnyperium  in  impc  d  I  y  th     d     b!    allegiance  of  the  native 

clergy. 

*CCXCVIII.  The  11  b  tw  tl  t  powers  of  Church  r^gQ2-i 
and  State,  accordingly  ft     th   t       of  Charlemagne,  L         J 

and  has  continued  in      g      t  1        1  g  p  to  the  present  time. 

The  temporal  Sove  b         t     1   m  as  incidents  both  to  hia 

royal  status,  and  to  tl         d  j     d  f  h      country,  variona  rights, 

which  had  for  their    hj    t  th  t    1    f  P  pal  encroachment;  oftMa 

nature  were  what  are  sometimes  designated  collectively  as  Jm-a  majeslutis 
circa  sacra,  the  principal  of  whioh  were  : — 

1.  Jws  advocatias — the  right  of  protecting  the  Church  establishments 
in  his  dominions  {Schulzrecht,'\  that  right  which  in  private  patrons  was 
called  l\ie  jus  patronat^. 

2.  Jus  cavendi — the  right  of  preventing  the  introduction  of  laws  for 
the  government  of  the  national  clergy  at  variance  wiih  their  civil  obliga- 
tions I^Reoht  der  Vorsorge). 

3.  Jus  inspiciertdi — the  right  of  inquiring  into  the  manner  in  whioh 
the  temporalities  of  this  great  corporation  in  his  kingdom  were  adminis- 
tered, and  of  rectifying  alDuses. 

CCXGIX.  Now,  for  tha  first  time,  it  should  seem  that  tho  Roman 
Pontiff  claimed  the  title  of  Pope.fi)  to  the  esclasion  of  all  other  bishops, 
who  had  bitherto  been  equally  designated  by  it.  Tho  celibacy  of  the 
clergy,  which  had  taken  no  root  in  Germany,  England,  or  the  northern 

(i)  "  Nous  nous  hltimes  de  noiia  rendre  ohoa  le  ESgant,  et  de  lui  faire  part  de  \a 
d^plocabla  aotrevue  que  nous  avlons  eue  aveo  Ei-Ohaa.  Le  premier  Kalau  avait 
«u  coancissance  des  projeta  de  persScnttoa  que  lea  Mandarins  Chiuois  tramaient 
eatre  noHB.  11  tAcha  de  nous  rassarer,  et  noas  dit  que,  protegaant  dans  le  pays  das 
milliers  d'^trangers,  il  serait  assez  fort  pour  nous  y  faire  jouir  d'nne  protection  que 
le  goovernemeat  TMbetain  accordait  t  tout  le  monde.  An  reste,  ajouta-t-iJ,  lors 
meme  que  nos  lois  interdiraient  aux  Strangers  I'eutrSe  de  noire  pays,  ces  loia  ue 
pourraient  none  atteindre.  Lea  reUgkiix,  lea  hommes  de  pHire.eiaia  de  toas  las  pays, 
m  tont  Hrangera  nuUepra-t;  telle  est  la  doctrine  qui  est  enseiga^e  dans  nos  saints 
livres.  11  est  4Grit :  La  ekivre  jmne  eat  earn  patrie,  et  le  Lama  n'a  pas  de  famiUe. 
.  .  .  Sha-Saft  6tantle  rendea-vousetle  s^our  special  des  bommBsdepri6re,c6Benl 
titre  devrait  toujours  vons  y  Mre  trouver  liberl^  et  protection. 

"Oette  opinion  des  BouddhlsCes,  qni  Mt dn  religieu:  un  bomme  cosmopolite,  n'est 
pas  simplement  ane  penB^e^erite  danaleslivres;  maisnous  avons  remarquSqu'elle 
Itait  pass^e  dans  les  momes  etles  babitudes  des  lamaseries.  Aus9it6t  qn'un  homme 
s'aat  ras^  la  tfite,  et  a  rsTetu  le  costurae  religieus,  it  renoiice  h,  son  ancion  nom  pour 
ea  prendre  uq  Qouvean.  Si  I'an  demandefi  un  Lamade  quel  pays  il  est,  il  rSpond; 
Je  n'ai  pas  de  patrie,  maisja  pasae  mes  joncs  dans  telle  lamaeorie.  Cette  manifere 
de  penser  et  d'agir  estrnflmeadmiseen  Cbine,parmilesbonEes  etles  autcea  espJces 
de  reiigienx,  qn'on  a  coutume  de  designer  par  le  nom  g^nsrique  de  Tchou-kia-jin, 
homme  sorti  de  la  famillD."^'Voyage  dans  le  Thibet,  par  M.  Hue,  PrStre,  Mission- 
aire  de  la  OoBgrSgation  de  Saint  Lazare,  vol.  ii.  p.  357, 

(k)  Traits  de  la  Pi-^rogative  Royale,  i.  cb.  viii.  (Loriens.) 

\l)  Koch,  Tabl.  des  HeTol.  i.  P^riode  iv.  p.  106. 
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kingdoms,  and  was  continually  (Jiaregarded  m  France  and  Spain,  waa 
praotically  enforced,  and  a  powerful  link  wbich  connected  that  order  with 
the  State  was  broken  off,  while  a  new  link  which  connected  it  with  a 
pj„,„^  foreign  power  was  forged.  (mjThe  Popes  *ceaaed  to  date  their 
L  J  acts  from  the  years  of  the  reign  of  the  Emperor,  or  to  stamp  their 
coin  with  his  impress;  the  investiture  of  the  ring  and  crozier,  which 
bound  the  clergy  very  closely  to  the  State,  was  successfully  refused.  The 
Sovereign  was  bound  to  nominate  or  confirm  the  nomination  of  any  pre- 
late. The  Prefect  of  Rome  waa  required  to  take  the  oath  of  homage  and 
allegiance  to  the  Pope,  instead  of  to  the  Emperor  j  and  it  was  with  truth 
that  Gregory  VIL  wrote  to  the  German  nation,  respecting  the  Emperor  : 
— "Non  ultra  putet  sanctam  Eccloaiam  sibi  suhjectam,  sed  prselatam  ut 
dominam."(«.J  Quite  consistently  he  claimed  the  empire  as  a  flef  of  the 
Koman  Church,  and  exacted  from  Hermann  of  Luxemburg,  whom  ho 
set  up  as  an  anti-Emperor  to  Henry  IV.,  a  formal  oath  of  vassalage. 
Tribute  was  exacted  from  and  paid  by  tbe  greater  part  of  European  States 
to  the  Pope.  Eojal  dignities  were  conferred  and  taken  away,  oaths  of 
loyalty  imposed  and  annulled,  at  the  bidding  of  the  Roman  See,(o) 
Hitherto  the  Emperors  had  exercised  the  right  of  confirming  the  election 
of  the  Popes  and  of  deposing  them ;  the  same  rights  were  now  claimed 
by  tbe  Popes  over  the  Emperors,  and  indeed  over  all  other  Sovereigns. 
It  was,  perhaps,  a  natural  consequence  of  extending  the  spiritual  power 
of  excomnmnioation  to  secular  matters.  The  multiplication  of  religious 
orders  claiming  exemption  from  tke  jurisdiction  of  the  State,  and  devoted 
to  the  Roman  See,  though  one  of  those  orders  was  destined  to  furnish  its 
deadliest  enemy,  tended  as  well  as  the  Crusades,  to  strengthen  the  hands 
of  the  Pope;  for  it  was  not  merely  against  infidels  that  this  weapon  was 
r»Qftl1  '^^^'^i  Crusades  were  preached  by  Popes  *against  refractory  Chris- 
L  J  tian  Kings  and  Republics,  such  as  Venice  in  1309  ;(^)  against 
Bohismatical  Princes,  such  as  the  Greeks  and  Russians ;  against  pagans, 
like  the  Sclavonic  tribes  on  the  Baltic  ;  against  heretics,  like  the  Vaudois, 
the  Albigenses,  and  Husssies.(2) 

A  confusion  of  ideas  generated  a  confusion  of  authorities.  Heresy, 
which,  if  it  attacked  the  law  of  the  State,  might  be  a  political  crime, 
was  punished  with  equal  severity  when  it  was  a  religious  error.  In- 
fidelity to  tbe  Church  was  put  on  the  same  footing  as  rebellion  against 
the  throne.  The  Inquisition  secured  to  the  eeclesiastical  authority  the 
arm  of  the  secular  power,  without  any  right  of  inquiry  or  intervention  as 

(m)  So©  that  monnment  of  German  industij  and  erndition,  CbristUche  Eirelien- 
geschichte,  Ton  J.  M.  SchrOckb,  xxvi.  Theil  8S,  for  the  (Concordatum  Warmatierise) 
Concordat  of  Worms,  A.  D.  1132,  concladecl  between  Henry  V.  and  Popa  fialiitns 
II.  The  SoTereigna  wbib  allowed,  eontrarj  to  Qtegory  VII.'b  intention,  to  preserve 
the  bare  feudal  tie,  by  presenting  with  the  sceptre  the  regale  to  the  Bishop.  The 
ImpoTtant  words  in  the  Concordat  are,  "  Electna  pec  Bceptmm  regale  aba  to  acoi- 
■piat"     Koch,  ib.  121. 

M  W'st.  1.  iv.  0.  3.    Eoch,  ih. 

(o)  Collier,  speaking  of  Becket'g  opposition  to  tlie  Conatitntions  of  Clarendon 
fi.  o.  116^,)  observes,  "Hia  tenet,  that  the  Civil  Government  had  its  anttority 
from  the  Church,  was  a  grand  mistake,  and  misled  hia  practice." — Church  History, 
vol.  ii.  p.  328,  ed.  1840. 

{p)  Portalis,  Introd.  vii.  (j)  Koch,  ib.  136,  137,  notes. 
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a.  eondition  of  its  nse.(r)  Meanwhile  the  torritory  of  the  Roman  See 
was,  from  various  cauaea,  largely  increased,  ao  also  was  her  wealth,  by 
contribationa  (annates)  from  all  countries,  and  her  power,  from  the 
canses  already  mentioned,  to  which  should  he  added  her  claims  to  col- 
late to  hencfices,  which,  under  the  pretest  of  rights  of  oonourrence  and 
prevention,  she  often  enforoed  to  the  injury  of  the  national  prelate.(sj 

It  ia  true  that  many  of  these  pretensions,  especially  the  last,  were 
founded  apoa  the  decretals  of  Isidore,  now  universally  acknowledged  to 
have  been  forged  during  the  early  part  of  the  ninth  eantury;(i)  but  it  ia 
difficult  to  deny  that  they  flowed,  as  strict  logical  consequences,  from  the 
principles  on  which  Rome,  who,  to  borrow  the  Erench  expression,  "ne 
reeulo  pas,"  foandcd  both  at  this  and  at  a  much  later  period,  her  au- 
thority, (m  J 

""000.  About  theyearll52,  A,».,  the  Decrotum,  a  systematic  ponB-i 
compilation  of  the  existing  canons  and  laws  of  the  Church,  was  L  J 
compiled  by  Gratian  and  approved  of  hy  the  Pope.  About  the  year 
1235,  A.  D.,  Pope  Gregory  IX.  cauaed  his  chaplain  to  reduce  into  a 
regular  order  and  system  the  constitutions  of  former  Popes,  including 
with  them  his  own,  and  also  the  canons  of  the  third  and  fourth  Councils 
of  Lateran;(a;)  these  are  the  Decretals.(j)  The  Sext  or  Sixth  book  of 
Decretals  was  added  by  Boniface  VIII,;  Clement  V,  began  another 
compilation,  afterwards  published,  called  The  Clementines;  another  waa 
made  by  John  SXII.,  constituting  the  Extravagantes  Johannia.  To 
this  were  added,  in  1483,  other  decrees  of  popes,  the  Eiftravagantes 
Communes.  These  celebrated  compilations  received  the  most  deliberate 
stamp  of  the  Roman  Church's  approbation,  and  were  ordered  to  be  pub- 
licly taught  in  all  her  schools,  and  to  become  the  law  of  all  her  tribunals. 
The  provisions  contained  in  them  have  never  been  expressly  repealed  by 
the  Papal  authority  which  originally  sanctioned  them;  though  many 
canonists  hold  that  some  of  them  have  fallen  into  desuetude. 

(r)  Portalls,  ubi  sup.  («)  Koch,  137,  HI. 

{()  "It  ia  impossible  to  iJeny  (Dean  Milman  eajs)  that  at  leaat,  by  citing  with- 
ont  reserve  or  hesitation,  the  Boman  FoatiS's  gave  tbeir  lieliberate  Banution  to  this 
great  historic  fraud."™Hist.  of  Latin  Ohristiaaity,  vol.  i.  p.  379. 

S()  MiiUer's  defence  is  eloquent  and  ingenious: — "Wenn  die  Hierarchie  ein 
el  wave,  besEer  doch  als  Despotia;  aie  sej  eina  leimerne  Mauer,  sie  ist's  doch 
gegen  Tyrannei.  Dec  Priester  bat  eein  Geseta,  dec  Despot  hat  keins;  jenec  becadet^ 
letaterer  awingt;  jener  pcedigt  Gott,  letztacec  slch.  Man  epcicht  weder  die  Unfebl- 
backeit;  wee  darf  eineYecocdnungnnweiseodecungerecht  nennen,  und  ibr  Oeboc- 
sam  veraagen? — wider  den  Papst,  als  ob  ein  so  grosses  Ungliiok  ware,  wenn  ein 
Aafteher  dec  chrisiliohen  Mocal  deni  Ehrgeiz  nnd  dec  Tycannei  befehlen  konnte, 
bis  hieher  und  nicht  weitec! — wider  die  Person alimmuni tat,  al a  ob  ein  gcosses 
Ungluck  ware,  das  jemandohneLebensgefahcfiirdie  Rechte  der  Menaohheit  reden 
ducfte  I — widec  ihren  Reichthum,  als  waren  die  Laien  gebessert,  wenn  der  Priester 
mit  ibnen.  datbt? — wider  Steuerfreiheit;  die  fcanzOsische  Cleriaei  giebt  so  viel  alB 
die  Laien; — wider  Usurpalionen,  ohne  ku  berecbnen  waa  die  FSrsten  der  Kirche 
ZQ  restitulren  hUtten  fuc  Kriege,  Bedcilcknngen,  Commenden,  Pensionen,  Be- 
nnionen; — wider  die  vielen  KlOster,  nicht  wider  die  Vennehrung  der  Kaaemen; — 
wider  Bechzigtaasend  ehelose  GeiaUicba,  und  nicht  wider  hunderl  tanaend  ehelose 
Soldalen."~Muller,  Ffiratanbund.  Werke,  B.  is.  S.  164,  cited  by  Walter,  Kicchen- 
recht,  41,  a.  p.,  and  ib.  196. 

M  Held  in  the  time  of  Alexander  III.,  A.  n.  1179. 
(p)  In  the  time  of  Innocent  ILL,  a.  d.  1216. 
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-.  *These  compilations  constitute  that  body  of  Papal  Law  which 
-I  is  fenown  by  the  name  of  Corpus  Juris  Canouioi. 

It  is  intended  to  be  the  law  of  a  Foreign  Spiritual  Chief  for  the 
government  of  a  particular  class  of  the  subjects  of  independent  States. 
To  all  nations,  however,  but  the  Eoman  States,  it  constitutes  a  body  of 
Foreign  Law.  It  is  now  universally  acltnowlodgod  that  it  depends,  as 
well  as  the  JUS  novusimwm,  or  later  Canoa  Law,  for  its  civil  authority, 
upon  the  degree  of  Eeception  which  has  been  accorded  to  it  by  the  State. 

Now  in  this  body  of  Canon  Law  are  contained,  as  will  be  seen  in  the 
following  chapters,  principles  and  doctrines  utterly  subversive  of  the  in- 
dependence of  States,  and  inconsistent  with  the  first  principles  of  Inter- 
national Law. 


[*307]  *CHAPTER     IV. 


THE  OOEPUS  JUKIS  OANOSICI  AND  THE 
AND    IN    SUBSEQUEMT    BULLS, 
lAW. 

CCCI.  The  Decretals  which  appear  to  be  inconsistent  with  the  inde- 
pendence of  Eoroigu  States,  are  known  by  the  following  titles,  taken 
from  tho  words  with  which  they  begin: — 

1.  Venerabilem. 

2.  Solitm. 

3.  Ad  ApostdUcx. 

4.  Clerids  Laicos, 

5.  Quod  oliTTh. 

6.  Unam  Sanctam  and  Mei-uit. 

7.  Romani  Frincipes. 


9.  Si  Fratrum. 
10,  De  ConmielMdine. 

CCCII.  The  Emperor  Henry  VI.  died  in  a.  d.  119T.  The  majority 
of  the  electoral  Princes  chose  Philip  of  Swabia  for  his  successor;  fhe 
minority,  Otho  of  Branswiclr,  son  of  Henry  the  Lion.  Philip  had  been 
es communicated  by  the  Pope  for  spoliating  the  Church's  property.  Both 
Princes  were  crowned.  Innocent  IIL  sent  a  legate  into  Germany,  order- 
ing the  Princes  to  acknowledge  Otho. 

Duke  Berthold  of  Zahringen,  with  the  other  Princes  who  supported 
Philip,  sent  a  complaint  to  the  Pope  that  his  legate  had  done  wrong, 
whether  he  acted  in  the  capacity  of  elector  or  of  judge, 
j-^gnn-.  *A8  an  elector  he  had  thrust  liia  sickle  into  another  man's 
1-  J  harvest,  and  derogated  from  the  rights  of  the  Princes.  As  a 
judge  he  had  decided  in  favour  of  one  party  in  the  absence  of  the  other, 
who  had  not  been  cited. 

Innocent  replied  to  this  la  a  letter  which  appears  as  the  Thirty- fourth 
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chapter  of  the  Sixth  title  of  the  First  book  of  tho  Dacretals  of  G-fegory 
IX.,  and  ijegica  with  the  word  Vmieraiikm,  and  was  issued  probably  in 
A.  D.  1202.  This  Decretal  opens  with  a  recital  of  the  above-mentioned 
complaints,  aad  goes  on  to  reoognize  the  power  of  eleotion  to  he  by  law 
and  usage  vested  in  the  Princea:  "prfesertini  cum  ad  eos  jus  et  potestas 
hujuamodi  ab  Apostolica  sedo  pervenerit,  quse  Bomanum  Imperium  in 
personam  magnifici  Caroli  h,  GrEeoia  transtulit  in  Germanos."  Tho 
Princes,  on  the  other  hacd,  ought  to  acknowledge,  and  hare  acknow- 
ledged, "quod  jus  et  auotoritas  examinandi  personam  electam  in  Eegem, 
et  piomovendam  ad  Imperinm,  ad  nos  speotat,  qui  eum  inungimus,  con- 
secramus  et  eoronamus.  Eat  enim  regulaviter  et  geaeraliter  observatum, 
vit  ad  eum  examinatio  personse  pertineat,  ad  quern,  impoaitio  manus 
spectat."  Tho  legato  had  not  discharged  the  office  of  an  elector  [ekc- 
toris'^  or  a  judge  {cognitoris),  but  of  a  denouncer  (denuTWiatoris)  of  an 
improper  choice.  The  voters  for  the  improper  person  had  thrown  away 
their  votes. (a)  The  unfitness  of  the  chosen  was  indisputable;  "sunt 
enim  notoria  impedimenta  Dacis,  scilicet  exoommunicatio  publica,  per- 
jurium  manifestum,  et  persecutio  divolgata,  quam  progenitores  ejus  et 
ipse  prsesumpserunt  in  ApostolJoam  sedem  et  alias  Ecclesias  exercere." 

Moreover,  tho  Duko  had  taken  an  oath  against  being  Emperor.  If 
it  were  aa  unlawful  oath,  it  bound  him  as  tho  Israelites  were  bound  by 
their  oath  to  the  Gibeonites,  though  fraudulently  procured. 

*Besidea,  "  utrum  ver5  dictum  juramentum  sit  licitum  vel  r*QnQn 
illicitum,  et  ideo  aervandum  an  non  eervandum  extiterit,  nemo  '-  ^ 
BauEB  mentia  ignorat  ad  nostrum  judicium  perlinere." 

Lastly,  it  is  suggested  that  if  the  Duke  were  to  succeed  his  brother, 
who  had  succeeded  his  father,  the  electors  would  seem  to  lose  their 
liberty  of  eleotion,  as  the  dignity  would  appear  hereditary. 

The  remarkable  points  in  this  Decretal  are  the  assertions  ; — 

1.  That  the  right  of  the  electors  was  derived  through  the  lloman  See. 

2.  That  the  Pope  had  a  right  to  examine,  and  therefore  to  reject,  the 
elected  whom  he  waa  called  upon  to  consecrate  and  crown. 

3.  That  an  improper  choice  by  the  majority  gave  the  Pope  the  power 
of  sanctioning  the  choice  of  the  minority. 

4.  That  excommunication,  and  ancestral  aa  well  aa  personal  offences 
against  the  Roman  8oe,  disqualified  a  person  from  being  elected. 

5.  That  to  the  Pope  it  belonged  to  judge  whether  a  person  should  be 
absolved  from  an  oath,  whether  it  were  lawful  or  unlawful,  given  bona 
fide  or  procured  by  fraud. 

CCCIII.  About  the  same  time  (A.  B.  ]200)  the  same  Pope  wrote  to 
the  Emperor  at  Constantinople  touching  the  injury  done  to  the  Patriarch 
of  Constantinople  by  placing  him  on  a  footstool  to  the  left  of  the  throne. 

In  this  Decretal,  the  Sixth  chapter  of  the  Thirty-third  Titlc(6)  of  the 
first  book  of  the  Decretals,  and  which  begins  SoUtas,  the  Emperor  is 
shown  the  folly  of  supposing  that  the  passage  in  St.  Peter's  Epistle 
(I.  2-13,)  could  in  any  way  indicate  that  tho  Priesthood  was  subject  to 

(a)  A  masim,  it  may  be  obserrect,  sabBeqnently  incorporated  into  English  Jaria- 
prudanee.— Oldltiiow  v.  Wainwright,  2  Burrow'fi  Ecporta,  1017. 

(b)  De  M^oritate  et  Obedient!^ 
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the  Temporal  Power.     Various  reasons  are  alleged — the  last  is    very 
remarkable : — 

"  Prfetorea  Eosse  debueras"  (the  Pope  says  to  the  Emperor,)  "  qu9i 
r*'Jim  fi'^^  DeiK diu> magnalv/minaria  in firmamento c<xU :  Huminare 
L  J  majvs,  ut  preeesset  diet :  etluminare  mrms,  ut  prseesset  nocfi  : 
utrumque  magnunij  sed  alterum  majus.  Ad  firmamontum  igUur  cceli, 
hoe  est,  nniversalts  Ecclesife,  fecit  Beas  duo  magna  luminaria,  id  est, 
duaa  instituit  dignitates,  qaaa  suQt  Pontifioalia  auotoritas,  et  Eegalis 
potestas.  Sed  ilia,  qu^e  priest  diebue,  id  eat  spiritualibua,  major  est : 
qnto  verO  oanialibus,  minor :  ut,  quanta  eat  inter  solem  et  lunam,  tanta 
inter  Pontifiees  et  Eegea  differontia  eognoscatur.  Htoc  autem  si  prudeoter 
attenderet  Imperatoria  celaitado,  non  faeeret,  ant  permitteret  Conatanti- 
nopolitanam  Patriavcham,  magnum  quidom  et  honorabile  memhrum 
Eoolesise,  juxta  soabelliita  pedum  auorum  in  sioiatra  parte  sedere  :  cum 
alii  Eegea  et  Prinoipes,  Arc  hie  pise  opia  et  Epiacopis  suia  faicut  debent) 


It  is  difficult  to  extract  any  other  position  from  ibis  Decretal  than  that 
the  kingdoms  of  the  earth  were  in  all  respects  subjected  to  the  Church, 
and,  therefore  to  the  Pope.(c) 

CCCIV.  The  advantage  which  accrued  to  the  most  extravagant  of 
Papal  claims  from  the  baseness  and  wickedness  of  King  John  of  England, 
ia  a  well-known  page  of  history.  )Jefore,  however,  John  beoamo  "  a 
gentle  convertite"f(i)  and  resigned  his  crown  to  the  Pope,  that  monarch 
had    n     k  d  th      nt    f     n        f  E  m     t      t  y  th  pt    a     f  K  ng 

Phiip   uN    m  nly 

A     d  n  n      t       w       n   I    by  J  h    t    Inn      nt  III  t  Ph  1 1 

char^  nghmwthtb     fc       h     fat  md     btwnFn      and 

Engl  nl 

In        nt  w    t     n  1  h  If    f  J  h    t    Ph  1  p   wh       t     n  d  f     an  w 
that   th     P  p    h   1  n         ht  t     nt    f       b  tw    n  K    g  b  tw    n  h  ra 

^^„,,-,     nl  h  1      Th  a  I  n      nt    n    th    y       1  04       u  d  th 

1-  ^  J  D  t  1  (  )  b  g  nn  ng  N  t  11  wh  1  uay  b  d  d  d  nto 
thre  p  t  — 1  An  a  t  n  t  th  g  n  al  p  n  pi  f  P  j  I  ju  s 
diet    n     n  th        m  tt  th  t   th     f,h   he   h  1  n     j       d    t    n 

"  jud  d    f  lid       y  t  h  h  d     d  dp       t        th  t  J  hn  had 

aeeo  d    g  to  th    S     ptu  t  Id  t    tl     Chu    h  (/)  th      S  n       f  h 

brother  King,  and  the  Pope,  therefore,  "  ad  regimen  universalis  Eeolesiaa 
vooati,"  must  hoar  the  cause  by  himself  or  his  legate.  That  Lis  power 
to  do  so  was  the  gift  of  G-od,  not  of  manj  that  there  waa  no  exemption 
for  K'ngs  any  mo  e  than  for  p  'vite  person  th'it  the  Empero  Tbeodos'us 
had  ev  n  1  1  down  n  h  s  (.ode  th  t  t  any  t  me  ind  la  any  su  t  the 
appeal  of  e  h  r  pla  n  ft  o  defen  hnt  to  1  o  ue  put  an  end  to  every 
infer  or  lur   d  otion 

2  That  1  charge  of  breach  of  fa  th  to  a  t  aty  {  uj)  a  pa  s  fabler  ) 
no  doubt  apperta  ne  1     at  one  uiusse  to  the  Church 

(c)  Waller  thinlts  that  this  Decretal  aajs  no  mors  than  that  Chriotendom  was 
divided  between  the  authority  of  the  King  and  the  Church — that  the  Pope  waa 
at  the  head  of  the  Church,  and  therefore  the  central  point  of  spiritual  lifo, — 
Kirchenreoht,  s.  41.  (d)  King  John,  act  v.  Be.  1. 

(e)  Decrel.  Greg.  is.  t  2,  t.  i.  o.  siii.  {/)  St.  Matthew,  c.  sviii. 
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3.  Therefore  "  preadicto  Legato  dodimua  in  pfasceptis,  ut  (nisi  Kex 
ipse  yel  aolidam  pacem  cum  prasdicto  Eege  rofortnet,  vel  saltBm  huiuiliter 
patiatur,  ut  idem  Abbaa  et  Arcbiepiscopus  Bituncen  de  piano  cognoaoant, 
utrum  juata  sit  quasrimonia,  quam  contra  eum  prop onit  coram  Eoclesia 
Hex  Anglorum,  vel  ejus  exeeptio  sit  legitima,  quam  contra  eum  per 
auaa  nobis  literaa  dusit  expriraeadamj  juxta  formam  aibi  datam  a  nobis 
pro  cede  re  non  omittat." 

The  legate  accordingly  went  to  Means,  held  a  council  there,  and  began 
to  proceed  agaiast  Philip  hy  censures.  The  French  Bishops  appealed  to 
Eome ;  the  appeal  was  received.  The  representative  of  the  Bishops 
appeared ;  John  waa  cited,  and,  not  appearing,  the  cause  was  decided, 
in  pain  of  his  eontumaoy,  in  favour  of  France,  and  tlie  crown  of  England 
was  in  consequence  stripped  of  the  greatest  part  of  its  continental  posses- 

*CCOy.  The  Emperor  Frederio  IL,  who  began  hia  reign  A.  D.  poioT 
1212,  waged  nearly  a  forty-years'  war  with  the  pretensions  of  L  -* 
Borne. 

The  end  of  the  eontest  is  well  known.  Ho  was  deposed  on  the  17th 
July,  1245,  by  a  sentence  of  Innocent  IV.,  with  the  advice  of  the 
Council  at  Lyons,  All  his  subjects  were  released  from  their  obodieuoe; 
all  who  might  hereafter  aid  him  wore  exeommunioated.  The  sonlenoe 
waa  duly  placed  by  Boniface  VIIT,,  under  the  title  "  de  sententia  et  re 
judicata,"  in  the  sixtii  book  of  the  Deoretals;(A)  it  is  known  by  the 
title  ad  ApostoUcx. 

Four  principal  premises  are  stated  for  the  conclusion  of  the  aentenoo  ; — 

1.  His  frequent  ^ei^'Mf^,  shown  in  violating  the  peace  between  the 
Church  and  the  Empire. 

2.  Hia  sacrilege,  ia  imprisoning  certain  oardiaals  and  prelatoa  on  their 
way  to  the  council,  convened  by  Innocent's  successor, 

3.  A  vehement  suspicion  of  heresy. (t) 

4.  He  had  harrassed  both  eoclesiaatioa  and  laymen  in  the  kingdom  of 
Sicily,  which  he  held  as  a  fief  from  the  Pope,  and  which  ho  had  exhausted 
by  his  tyranny 

5.  Ho  h  d  g  h    8 


a  criminal 
The  Pop 

to    depose 

"  Whatsoev 
The  con 

*Nos  itaque 


w  h  & 


wU 


d  carried  on 

his  power 
St.   Peter: 
I       n-"{i) 
(  )"■  [*313] 


,  mo) 


{g)  Phillippa,  K.  E.  iii.  338. 

(h)  L.  3,  t-  14.    TliB  Bullarium   (Cocqnelim 

{%)  "De  h^reai  qnoque  non  dubiis  et  levibus  sad  diffioElibns  et  evidentibua 
argumenlja  saspeotus  babetor,"  This  ia  pretty  mnch  in  the  style  of  Dogberry's 
masoning,  "  Maatera,  it  is  proved  already  that  you  are  little  better  than  false 
knaves ;  and  it  will  go  near  lo  be  thought  so  ahortly." — Much  Ado  about  Notiiing, 
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excesaibus,  cum  fratribua  noatris  et  Sanoto  Consilio  deliberatione  prfeTia- 
bita  diligenti  (mm  Jesu  Christi  vioos  licet  immeriti  teneamus  in  terris, 
nobiBque  in  a.  Petri  persona  sit  dictum :  Quodcunque  ligaveris  super 
terram,  ligatam  erit  et  in  ccelis  :)  memoratum  Principera  qui  ae  imperio 
et  regnis,  oranique  bonore  ac  dignitate  reddidit  tarn  iadignum,  quique 
propter  suas  iniquitatea  h,  Deo,  ne  regnet,  vel  imperet,  est  abjectus,  suia 
ligatum  pcBcatis,  et  abjeotum,  omnique  honore  ao  dignitate  privatum  & 
Domino  ostendimus,  denunciamws,  et  nibilominils  aententiando  privamua  : 
omnea,  qui  ei  juramento  fidelitatis  tenentur  adstricti,  &,  jurameoto  bujus- 
modi  perpetuB  absolventes:  auotoritate  Apostolica  firiuiter  intibendo, 
ne  quis  quamde  cEetero  sibi  tanquam  Imperatori  vel  Eegi  pareat  vei  quo- 
•modolihet  parere  infendaf.{l)  Decernendo  quoslibet,  qui  ei  deineeps 
velut  Imperatori  vel  Regi  eonsiliam  ye!  auxilium  prEestiteriat,  sou 
favorcm,  ipso  facto  exoommuuicationia  aententise  subjaeere.  Illi  autem, 
ad  quoa  in  eodem  imperio  Imperatoris  spectat  eleetio,  eligant  liberfe 
snooessorera.  De  prefato  Sioilife  regno  providere  curabimus,  cum 
eorundem  fratrum  nostrorum  consilio,  sioat  viderimus  expedire."()!i) 

Tbis  sentence  was  received  as  law  in  various  parte  of  Cbriatendom; 
and  tbougb  Frederic  II.  maintained  a  strong  party  in  tbo  Empire  to  tbe 
last,  the  sentence  was  published  in  England  by  Henry  III.,  and  tbe 
EBclesiastical  Princes  of  Q-ermanj  elected  a  new  King  of  the  Romans. 
CCCVI.  The  Second  Council  of  Lyons,  held  thirty  years  afterwards, 
decided  upon  the  confirmation  of  tho  election  of  the  Emperor  Eodolph, 
the  renunciation  of  Alphonso,  King  of  Arragon,  to  the  Imperial  dignity, 
|-^„,  ...  and  the  excommunication  *of  those  who  sboald  interfere  with 
1-  J  a  priest  publiabing  Eoolesiaatioal  censures  against  a  Sovereign. {«) 
CCCVII.  It  will  have  been  observed  thai  tbe  senlenoe  upon  the  Em- 
peror Prederiok  II.  was  given  by  tho  advice  of  the  Council  at  Lyons; 
and  we  find  the  second  Council  of  Lyons  taking  cognizance  of  questions 
of  great  secular  importance.  The  (Ecumenical  Counoils(o)  had,  in  cours3 
of  time,  become  a  tribnnal,  before  wbiob  wore  discussed  the  principal 
International  affairs  of  Christondonj,  not  only  articles  of  faith  and  mat- 
ters of  religion,  but  tbe  conduct  of  Princes,  their  trial  and  punishment, 
the  precedency  and  rank  of  nations,  and  the  disputed  successions  to 
kingdoms.  Tbe  Councils  generally  were  called,  even  by  "Voltaire,^^) 
the  Senate  of  Europe. 

Tbe  canonists  define  a  Council  to  be  an  assembly  of  prelates  and  doe- 
tors,  to  settle  matters  concerning  religion  and  tbe  discipline  of  tbe 
Church.  (2) 

These  Cotinoils  admit  of  various  subdivisions,  into  {1\  General  Coun- 

into  considecadon  the  abuses  of  the  Chnrch  and  tho  defence  of  Constaatinoplo, 
then  threatened  by  the  Turks. — See  the  History  of  the  Oouocil  at  length,  Matthew 
Paris,  663,  &o.     Ward'a  Law  of  Nations,  ii.  59-Tl. 

11)  The  words  in  Italics  are  in  ths  Bnllariura.    Vide  ante,  n.  (S.) 

(fli)  Phillips,  in  his  Eirehenreeht,  publiBlied  18S0,  laments  the  necessity,  but 
defends  the  authority  and  lawfulness,  of  the  Pope's  sentence. — B.  3,  pp.  221-3. 

In)  Ward,  ii.  13. 

(0)  Ward,  ib.  55,  50. 

\p)  Essai  Bur  les  Mceurs  et  I'Esprlt  des  Hations,  ch.  Isvii. 

(5)  Monsieur  Durajid  de  Maillane's  Dictionuaire  de  Droit  Oanonitiiie,  tome  pre- 
mier, litre  CoHCiLB. 
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oils,  (2)  National  Councils,  (3}  Provinoial  Councils,  (4)  Diocesan  Conn- 
cils.     It  is  only,  however,  with  General  Councils  that  International  Law 


These  QEoumeiiic  or  General  Councils  are  diyitled  into  («)  those  whie!i 
form  a  portion  of  the  Corpus  Juris  Ganontci  (the  effect  of  which  upon 
International  Law  will  presently  bo  notioed,)  and  (,e)  those  which  have 
boen  held  subsequent  to  these  compilations. 

With  respect  to  the  former,  there  have  been — 


(*)  Eight  G, 

1.  Nice  (1) 

2.  Constaniiuople  (1) 

3.  Bphosas 

4.  Chalcedou 

5.  Constantinople  (2^  . 
8.  Constantinople  (S)   . 

7.  Nice  (2) 

8.  Constantinople  (4)  . 


d  Cou-ncih  in  the  East. 


325 
381 
431 
451 
553 


I  General  Councils  in  the  West. 


[•315] 


9.  Lateran  (1\ 

10.  Lateran  (2) 

11.  Lateran  (3) 

12.  Lateran  (4) 

13.  Lyons  (1) 

14.  Lyons  (2) 

15.  Yienne 


.  1123 
.  1139 
.  1179 
.  1215 
,  1245 
.  1274 
.  1311 


With  respect  to  the  latter,  there  have  heen  (^)  sis  G-cneral  Coi 
'  quorum  nulla  in  corpora  juris  tnentio  fit." 

16.  Pisa 1409 


19.  Florence 

20.  Lateran  (5) 

21.  Treat     . 


.  1414 
.  1431 
,  1439 
.  1512 
.  1545 


It  is  manifest  that  a  much  greater  InterDational(r]  authority  and  influ- 
ence is  to  be  ascribed  to  the  Councils  of  the  Undivided  Church,  than  to 
those  which  have  been  held  by  one  branch  only  of  the  Church. 

With  respect  to  the  four  first  Councils,  Justinian  decreed  that  the 
them  should  be  observed  as  laws;(s)  and  the  Caaoa 


(r)  It  is  probably  with  reference  to  these  Conneiis,  that  Grotins  saya :  "  Synod- 
ici  canones  qui  recti  eunt,  coliectiones  sunt  ex  geoerBlibns  legia  divinre  pronnntia- 
tie,  ad  ea,  qnte  occurront,  aplatte ;  hi  qiioque  aut  monstrant,  quod  diTioa  lai 
prteoipit,  aut  ad  id,  qnod  Deus  suadet,  bortantur.  Et  hoc  rere  Eooleaia;  Chiisti- 
anfe  est  officium,  ea  qus  sibi  &  Deo  tradita  sunt  tradere  et  eo  quo  iJ-adita  sunt 
modo."— De  J.  B.  et  P.  (Proleg.j  51. 

(s)  "  SaaoimuB  igitur,  vim  legum  obtinere  sacros  ecclesiaaticos  canones  !□  sanc- 
tia  quataor  syQodis  expositos  vel  confirmatos,  Iioc  est  in  I^icEenft  t: 


„Google 


212  PHILLIMORE    ON   INTERNATIONAL   LAW. 

L  Wtl  m 

Sd  mp  teflmm 

B  mP  i  () 

r        1  li  g  Ig 


n 


0  fi  G  C 


T 

n  te  k 

H  6 

mm  m     g 

0  0 


() 


D 


A 
G  C 


()  S 


0 

[    ] 


( ) 


w    d    k  pt  md  observed  throughout  the  world  ■  a  thing  never  otherwiao 
th  n  m    t  h   hly     t        dftllpd      mbt  dtj        ytig 

by  f   t        a   I     1        d  t     b        th  t  J  t    t  th 

f    th  f        k  d  p    p  B  th     J     t       th     ty     f         1 

tdplmt  tthf  Lllhdb  m 

t  tl        1  g       d  t   f    m    th  m  d    g  t    th    p       t  t 

f  m  ■  p  t    t       tl  mm  Itl         th    g  b       wh    h 

1   th  b        f  G         1     h    Id     th  ra     t     t  dj  h  g 

ti     g       y  1       d      a  I     th  t  fi    t  p    t    t        tk  g    d    t 

t  1  bl  m   b         th  g    w    g  !     b  Id  f  t      m  d 


m  ,  et  in  GonatantinopolitanJt  centum  quinquaginta  saactornm  patrum, 

Eh       i  prima,  in  qui  Neatoriua  condemnalus  est,  et  in  CUalcedoneiisi,  in 

q  i  E        h     cnm  Neetorio  anathemate  percaasuB  eat.    Prffidiotaruin  enim  aacra- 

rum  synodorQm  et  dogmata  ut  aacras  ecriptnraa  siiacipimuE,  et  canoaee  tacqaam 

leges  observamus." — Not.  csssi.  1. 

(!)  Decret.  I.  Dist.  st.  c.  L  a.  1,  et  ride  c,  ij, 

{«)  1  Eliz.  c.  i.  s.  3G.  (I)  Ephes.  iv.  5. 

(y)  Acta  ST.  28, 
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g  Tr'iftlim't^s*!'         seq       thwllq 

J  1        d  All  I  w  11  p         tly     y       th      wt    h      t  b    t 

thfid  fjtligwL         toD  Lwldtli       btjt 

h       t  tt  t  m  t  tb       f  11     d  Id         f     th 

tt       d  f  fmjd  ttotdthg       Ithg 

b     g      th     w  J  m  tt        f  ty  tw  tb  t    d    g   ff 

d  n  h      th  p        pp     t         b     t  tb  m    b     t  f     th 

d    g    f    t   t      t      h    g       tt         f  Lh     t       I   1    f  wb  th 

ptmy  th        pbH  fd         tgf        thth 

bt  gmtt        fplyd         dgmtthChhl 

n  th    g  1     bt  b  t  th  t  Ch     t        ni        h     Id  m    b  b  tt     f    m    tb  m- 
1        t     tb       h  ly  p       p     wh    h  L    d      d  S  w  th    o 

gttyg()  gp  d        tyfwddll        - 

dtbth  f  tClg  dthr 

tb      th       p        d    g         t       d   wh   h     th  k      11  t     a 

dl  b     g  th  m  t  ly  d  I    m      t  d  th  t    f  ^  ojo-, 

11    th     tb    w      t      b   h      by    w    d    {  )  ^         J 

It  in  f  t  h  w  tb  t  th  AV  t  C  1  h  d  b  m  t 
thtmfthdp  fTd         m  tmtf        tdgthe 

power  and  avenging  the  quarrels  of  the  See  of  Home, 

CCCVIII.  In  some  sense,  too,  it  may  be  observed,  that  tbe  Universi- 
ties of  Europe  have  been  considered  tbe  expositors  of  International  Eocle- 
Biastical  Law.  Philip  III.  of  France  invoked  the  aid  of  tbe  University 
of  Paris  in  his  contest  with  Pope  Boniface  VIII-j  and,  compelled  the 
loembera  of  that  learned  society  to  examine  into  tbe  pretcHsious  of  the 
Pope ;  and  it  is  remarked  by  8pittler(6)  that  a  more  dangerous  enemy  to 
the  Papacy  could  not  have  been  aroused,  inasmuch  as  at  that  period  Uni- 
versities were  indignant  with  the  Pope,  on  account  of  tbe  privileges 
which  he  bad  accorded  to  the  Mendicant  Orders,  and  which  trenched 
upon  the  academical  rights.  The  Universities  wore  also  resorted  to  by 
Henry  VIII.,  at  the  suggestion  of  Cranmer,  to  obtain  tbe  much-desired 
divorce  from  his  innocent  wife;  and  after  tho  lapse  of  nearly  three  cen- 
turies, by  Mr.  Pitt,  in  order  to  ascertain  what  the  opinions  of  Roman 
Catholics  were,  as  to  the  alleged  conflict  between  their  allegiance  to  the 
Pope  and  to  their  temporal  Sovereign,  previously  to  the  removal  of  their 
civil  disabilities  in  England. (c) 

CCOIX.  To  return,  however,  to  the  task  of  tracing  tho  continuous 
dovelopment  of  tbe  claims  of  Papal  authority  over  independent  States. 

The  corinexioQ  between  France  and  Rome,  which,  before  the  tenth 
century,  bad  been  so  intimate,  and  which  after  that  period,  had  been 
exchanged  for  tbe  alliance  of  Germany,  was  again  renewed  after  the  quar- 
rel with  the  race  of  Hohenataufen, 

*Varioiis  Popes,  as  has  been  stated,  had  taken  refuge  in  France  r*QiQ-| 
since  the  reign  of  the  Emperor  Henry  IV. ;  and  at  the  time  when  <-        J 
Frederic  II.  was  dethroned,  St.  Louis  reigned  ia  France.     But  the  grand- 
ma) John  xiT,  27. 

(a)  Hooker,  Bcclesiastieal  Politj,  B.  i.  s.  10. 
{J)  Geaehichte  des  Papathmna  (182B,)  p.  172.  (c)  Vide  post. 
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child  of  St.  Louis  was  by  no  means  disposed  to  submit  to  the  auEhority 
whieli  tlie  Popes  liad  claimed  in  Germany. 

Philip  IV.  (the  Handsome)  discovered  the  necessity  of  tiisiog  his 
clergy  as  well  as  his  laity,  in  order  to  defray  the  expenses  of  his  wars 
with  Edward  I.  of  England. 

The  {f;)Third  (1179)  and  (e)Fouvth  (1215)  Councils  of  Lateran  had 
laid  down  the  principle  that  the  State  had  no  authority  whatever  over 
the  property  of  the  Church. 

Boniface  VIII-  sought  to  enforce  this  maxim  against  Philip  IV.  in  a 
Decretal  fulminated  in  1296,  which  certainly  begins  with  the  assertion 
of  a  very  unconciliating  proposition  : — 

"  Ghricu  Laioos  in/eslos  oppidd  tradit  antiquitas,  quod  et  prfflsentiiiiii 
experlmenta  teniporum  manifest^  declarant,  dum  suis  fiaibus  noa  conteDti 
nituntur  in  vetitum,  ad  illicita  frsena  relaxant,  neo  prudenter  attendunt, 
quam  sit  eis  in  Glsricos  Ecclesiasticasve  personas  et  bona  interdicta 
pote8taB."(/)  It  went  on  to  declare  that  all  secular  authorities  imposing, 
and  all  spiritual  authorities  paying,  any  taxes  (it  must  he  assumed, 
according  to  ihe  defenders  of  the  Decretals,  to  speak  only  of  new  taxes,) 
without  the  authority  of  the  Holy  See,  should  incur  excommunication 
ipso  facto,  from  which  they  should  not  be  relicTed  even  in  articulo  mortis, 
without  the  special  license  and  authority  of  the  Pope,  "cum  nostra  in- 
f«nlionis  esistat,  tarn  horrecdum  seealarium  potestatum  abusum  nwUate- 
nna  sub  diasimnlatione  transire." 

OCOX  In  A  D  1304,  Benedict  XL,  the  gentle  successor  of  the  arro- 
gant Boniface,  by  a  Decretal  beginning  "  Quod  oUm,"{  g\  &c.,  took  away 
the  puni&hment  ftom  the  clergy  wiio  payed  new  taxes,  provided  that  they 
j.^„^„-.  had  first  *deliberated  in  Synod,  and  agreed  that  the  tax  was  ira- 
L  "J  peed  on  account  of  necessity,  or  for  the  general  good ;  and  even 
in  that  Cdse  fhi.  Pope  was  to  be  first  consulted, 

CCOXI.  Boniface  VIII.,  by  the  Bull  "Amculta  Fili,"  further  ex- 
plained to  Philip  the  Handsome  that  he  and  all  other  kings  were  subject 
to  the  Pope,  and  set  before  him  many  of  hie  offences,  especially  his  de- 
basing the  coin  of  his  realm,  and  finally  advised  him  to  make  peace  with 
the  Church  and  prepare  for  an  expedition  to  the  Holy  Land.  The  text 
of  Scripture  upon  which  the  Pope  chiefly  relied  was  this  passage  in  Jere- 
miah (i.  10.) : — "See  I  have  this  day  set  thee  over  the  nations,  and  over 
the  kingdoms,  to  root  out,  and  to  pull  down,  and  to  destroy,  and  to  throw 
down,  to  build,  and  to  plant."  The  next  step  of  Boniface  was  to  call  a 
Council  at  Rome,  and,  in  1S02,  to  promulgate  the  famous  Decretal  begin- 
ning "  Vham  sanctum," (7i\  in  which,  after  setting  forth  various  texts,  one 
from  the  Canticles,(t)  one  from  the  Pa!i!ms,(/i:)  and  especially  "  feed  my 

Id)  Can.  19.  (i)  Can.  ii. 

if)  Sexlj  Decret.  L.  3,  t.  23,  c.  iii. 

Iff)  Eitravag.  Comm.  1.  3,  t.  xiii.     De  Immnnitate  Eocleaionim. 

(k)  Extravag.  Comm.  1.  1,  t.  viii.  De  irajorifate  et  Obedentifl.  "Unam  aanctam 
Ecclesiam,"  ke. 

(j)  "  Mj  dOTB,  my  tiDdefiled,  is  tmt  one  i  she  is  tlio  only  one  of  her  motherj  she 
ia  the  choice  one  of  her  that  bare  her." — Cantic.  vi.  9. 

aog/'- 
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sheep"  from  St.  John's  Gospel,  and  observing,  by  way,  tbat  if  the  Oreelrs 
or  any  other  persona  deDicd  that  they  were  under  the  care  of  St.  Peter's 
successor,  it  was  clear  that  they  were  not  Christ's  sheep,  as  there  was 
but  Que  shepherd  and  one  sheep-fold,  the  Pope  proceeded  with  the  follow- 
ing unqualified  avermenf  of  the  entire  and  unquestionable  subjection  of 
all  temporal  power  to  the  See  of  Rome : — 

"In  hao  ejusque  potestate  duos  esse  gladioa,  epiritualem  yidelieet  et 
temporalem,  Evangelicis  dictia  instruimur.     Nam  dicentibus  Apoatolia, 
Ecce  gJadii  duo  hie:  ia  EcoleEia  scilicet,  cum  Apostoli  loquorentur,  ion 
reapondit  Dominus  uimis  esse,  sed  satis,     Certe,  qui  in  potestate  Petri 
temporalem  gkdium  esse  negat,  male  verbum  altendit  *I)omiDi  r^..oi-i 
proferentis,    Gonverte  ffladium,   tuum   in  vaginam.fj)     Uterque  L         J 
ergd  est  in  potestate  EcoIesiEe,  spiritualJa  scilicet  gladius  et  materialis. 
Bed  is  quidem  pro  Ecclesia,  ille  ver6  ah  Eccleaia  exercendus.     Ilia  Sacer- 
dotis,  is  manu  Segum  et  miEitum,  sed  ad  nutum  et  patientiam  Sacerdotis. 
Oportet  autem  gladium  esse  sub  gladio,  et  temporalem  auotoritatem 
spirituali  subjici  potestate.    Nam  cum  dicat  Apostolus :  Nbn  est  potestas 
niei  a  Deo  ;  qztcB  autem  sunt,  &  Deo  ordinalm  sunt  :{m,)  non  autem  ordi- 
natfe  eaaent,  nisi  gladius  esset  sub  gladio,  et  tanquam  inferior  reduceretur 
per  alium  in  auprema.  ...... 

"  PorrO  sTibesse  Romano  Pontifici  omni  humanfe  creaturte  declaramas, 
dicimua,  definimus  et  pronuuoiamua  omuin<)  esse  de  necessitate  salutls. 
Dat.  Laterani,  Pontifioatus  nostri  Anno  8."(m) 

CCCXII.  As  Beaediot  XI,  had  softened  the  "  Glericis  Laical'  of 
Boniface  by  the  subsequent  constitution  Quod  olim,  so  the  successor  of 
Benedict,  Clement  V.,  being  stilt  more  devoted  to  Prance,  hastened  to 
take  off  the  edge  of  Unam.  sanetam  by  the  Bull  Meruit  (1306,)(o)  which 
declared  that  Unavn  sanetam,  did  not  subject  France  more  to  Rome 
*than  it  had  been  subjected  before;  that  uo  prejudice  to  royal  r^onn-i 
or  national  rights  was  intended,  and  that  all  the  relations  of  L  J 
France  to  Rome  should  be  considered  "in  eodem  esse  statu  quo  erant 
ant^  definitionem  pr^fatam." 

CCCXIII.  In  1311,  Clement  V.,  in  the  Bull  which  begins  cRomani 
Frincipes,"{p)  and  which  is  inserted  among  the  Clementine  Coastitn- 
tions  in  the  Corpus  Juris  Canonici,  declares,  in  the  most  express  terms, 
that  the  examination  and  approbation  of  the  fitness  of  the  Elector's 
choice,  as  well  aa  the  coronation  of  the  Emperor  at  Rome,  belongs 
"eidem  Eccleaia,  qute  k  Grsecis  imperium   transtuiit  in  Germanoaj" 

(l)  St.  Matthew,  isvi.  (m)  Romans,  xiii. 

(n)  Thia  Decretal,  too,  actually  finds  a  modern  champion  in  Phillips,  who  ob- 
Berves  that  "  its  object  waa  to  develop  dogmatically,  upon  general  principles,  the 
relation  between  Cbnrch  and  State"  (pp.  25-6  ):  that  it  contained  nothing  new, 
but  a  reoiipituiation  of  maxima  enunciated  by  former  Popes  and  Fatbers  of  the 
Cbnccii  (258-359) ;  that  it  contained  merely  a  logical  conclusion  from  undoubted 
premises  (259-60.) — B.  iii.  Kirchenrecbt.  Walters,  howeTer,  mentions  it  with  sor- 
row and  shame. — Kirchenrecbt,  s.  41.  Packman  conaidera  it  as  dogniatioal  only, 
but  does  not  defend  it. — KltcbenreoM,  i.  169.  n. 

(o)  Estrav.  Comm.  1.  B,  t.  7,  c  ii.  "Sforuit  clarissimi  Filii  nostri  Philippi, 
Regis  Francornm  illustria,  sineenE  affectionia  ad  nos  et  Bcclcaiam  Romanam  inte- 
gntas,"  &c. — Enough  to  have  roased  Boniface  from  the  grave. 

{p)  Clement.  1.  ii.  t.  is.    De  Jurejurando. 
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also,  that  the  oath  taken  by  tho  Empeioi  wia  n  t  meidy  one  wliicli 
bound  him  to  protect  and  defead  the  Pope  ia  the  P  rapeior  Henry  "\  11 
at  tiiis  tame  contended,  and  which  contention,  "Bi  suh  diasimuhtione 
pertranseat,  vel  silentio  pallietur,  posBct  m  mignum  et  eviilens  prsejudi 
oium  Kom.  Ecolesi'fe  redundare;"  and  theiefore  the  Pope  decreed,  in 
plain  terms,  that  the  oath  was  one  of  feudal  allegiance  and  feudal  vaa 
aalage,  like  that  of  the  King  of  Napka,  "cum  ipsi  Reges  ejusdem 
Eeolesise  specialissimi  fllii,  sibi  juramento  fidelitatis,  et  aha?  multipli 
eiter  easent  adstricti,"  and  that  by  it  he  waa  bound  to  extiipate  all 
heretica  and  aehismatios,  never  to  enter  into  any  relation  or  confederation 
with  any  one  "communionem  Catholicse  fldei  non  habente,  aut  cum 
aliquo  alio  praofatas  Boclesise  inimioo,  vel  rebelli,  seu  oidem  manifLatfe 
suspectoj"  and  to  maintain  the  whole  property  and  jurisdiction  of  the 
Komaa  CBurch  intact  and  secure,  and  to  abstun  fiom  injuring  any 
vassal  belonging  to  it. 

OCCSIV,  The  samo  Pope  followed  up  this  decree  by  another,  begin 
ning  "  Pastoralti"(q\  in  which,  annnllmg  the  procedure — a  very  unju'it 
one,  it  must  be  admitted — of  Henry  against  Robert,  King  of  Naples  h:9 
Holineas  expresaes  his  unlimited  and  illimitable  authority  over  all  king 
_^„„„,  doms  as  follows ; — "Nos  tarn  ex  supeiiontate,  quim  ad  *impi.t  lum 
L  J  non  est  dubium  nos  habere,  quara  ex  potestate,  in  qua  (vacante 
imperio,)  impcratori  suoccdimus;  et  mliilominus  ex  illius  plemtudine 
poteatatis,  qnam  Christus,  re^  regnum  et  dominu''  dominantium  nobi^, 
licfit  immeritia,  in  persona  beati  Petri  concessit,  aenfentiam  et  prooeatiua 
omnes  prsedictoa,  et  quidquid  ex  eia  secutum  est,  vol  occiaione  ipsorum, 
de  fratrum  nostrorum  consilio  dedaramus  fuisse  ae  esse  omnino  iriitoa 
et  inanea,  nullumquo  debere  aut  dobuisso  sortin  effeelum  " 

COCXV.  After  Henry's  death,  which  happened  shoitly  afterwards, 
John  XXII.,  the  successor  of  Clement,  issued  (1316)  a  Bull  beginning 
"Si  Fratrum  "{r)  and  duly  inserted  in  the  Estravagantea  of  the  Corpus 
Juris  Canonici,  wherein  he  asserted  respecting  tho  government  i  f  the 
empire,  "eum  in  illo  ad  secuUrem  judicem  nequeat  habcri  lecuiaus,  id 
suminuni  Pontificem,  oui  in  persona,  beati  Petri  ttrreni  aimul  et  cceleatis 
Imperii  jura  Deus  ipse  commiait;"  therefore  all  persona  pretending  to 
any  authority  not  conferred  by  the  Pope  weie  es communicated,  all  their 
ads  and  contracts  voided,  and  all  who  obeyed  them  weie  subjected  to 
tho  like  punishment. 

CCCXVI.  The  Extravagant  De  Consiietiidine(s)  of  John  X5II.,  at 
Avignon,  ia  A.  d,  1322,  appears  to  crown  the  pillar  of  Papal  pretensions, 
while  it  bears  directly  upon  a  most  important  point  of  International  Law. 
It  begins  by  the  assertion  that  the  Pope  ia  placed  by  God  over  all  king- 
doms and  nations;  it  represents  that  the  Pope  cannot  personally  peram- 
bulate all  countries,  therefore  he  must  bave  lieutenants  or  legates  to 
supply  bis  place  and  exercise  his  power  over  the  people  committed  to 
him;  that  aomo  nations  have  said  that  legates  could  not  he  sent  to  them 
against  their  will,  that  they  have  a  customary  right  to  reject  them;  that 

[q)  Clement.  1.  ii.  t.  si.  c  2.  De  Sentandii  et  re  j'ndicata. 
M  Extravag.  Joan  XX!I.  t.  T.  Ne  sade  vacante  aliqnid  ' 
(s)  Eitravag.  Comm.  L  i.  t.  L  c.  1. 
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there  is,  however,  no  such  right,  but  that  the  attempt  to  exercise  it  draws 
down  immediate  excommunication  upon  the  whole  country. 
*The  words  of  the  Bull  should  be  carefully  studied. 
"  Super  gentfiB  et  regna  Eomanus  Pontifes  hi  Domino  constitu- 
tua,"  &c. 

"Qniverod     -^t  p     p-^    t    d   t     L      t  t    t   mN     t 

quos  ad  quosc      Iptp  qblbtdpt       m        t 

prffisumpserint  mp  1         p     f    t         t    t  am         mm  t 

rant.     Ecgna,  ttitl        qllthjt         dmtml  t 

ipso  Ecclesiast  ppt       tltqmd  Ijmd        tm 

duxerint  pers   td  N        bttl       qblbt      dlgt 

privilegiis,  Imp  h  Ej,b  1^  qmdt  h 

et  forrais  &,  sed    p  {  t     p  sem  11        1  m         f 

fragari." 

CCCXVII.  Th        th     ty    h  w     f    m  th     f     g      g      t      t     f  th 
Canon  Law,  th       b         Irod       1  d!jthlp      hlg 

ago  been  pron  dbyth  fit        t       I      dPIlLwtb 

altogether  irre         I    bl    w  th  tt    p  d     d  p     1  ft 

NeTertbole       t         mp    t    t       dp       Uy     t  th     p         t  t  m     t 
show  what  cla  m    h        b        m  d    wh  t      th     ty  h     b  d 

by  the  Roman  S         F     th  a     th     ty  h  b       d  t     tly     p 

dialed  by  the  f  th    P  p     wh       t     Uy  d  t      t    til! 

forms  a  part    f  th    b  ly    f  (.  L  w  t    ght        th   j       p    d  f 

the  Roman  Ch      h  h  )    t  1  by      t       1    h      h        t  th  t     m 

munion.     Twhldj  dm  ftth       edtw       pml 

gated,  able  ad        f      w        f      d  t     d  f     1         1      th  t  d 

patronage  o£  th    F  S      th    1 1      1  m  1  th    t  11      t     t    f 

their  provisio 

In  the  ye      17  9    th    N    p  1 1:       U  t      t    f      1   1  y      y  1 

edict,  to  prev    t  1       g     1  b    t  d        h  f  &-         y  VII 

(Hildebrand)        wh    h  h      d  p     t  f  th    tmp  H      y  IV"  was 

commemorated      d      t  11  1  1  wf  1  t  P  p  I  p  w     (()     At 

this  day,  even         P  m        f        m         blty        fdtj---. 

maintain  that  th        d  Im  t    f      m      ly    p    t     1       1      L        J 

perfectly  def       bl        t    p    t  t  S  m     w  f      d  t       Im  t 

that  they  can      ly  mp      1      t    p       t        b  t  th  t  th  y 

nevertheless,  j     f    tly  j     t  fa  U    {  ) 

When  the         1 1  t  B    1  th         ly  p    t    f  th 

(i)  Tide  post. 

(u)  "When,  lien,  we  find  a  sovereign  Pontiff  judging-,  condemning,  and  depos- 
ing a  secular  Prince,  releasing  his  Bubjecta  from  thciv  obligation  to  obey  him,  and 
authorizing  tbem  to  chooee  tkom  another  King,  we  may  regret  the  necessity  for 
Bach  eitreme  meaBuraa  on  tbe  part  of  tbe  Pontiff,  but  we  see  in  them  only  the 
bold  and  decided  eiercise  of  tbe  legiUmate  authority  of  the  spiritual  power  over 
the  temporal;  and  instead  of  blushing  for  the  chief  of  oar  religion,  or  joining  our 
Toice  to  swell  the  clamour  agEunst  him,  we  thanli  him  with  our  whole  heait  for 
his  fidelity  to  Christ,  and  we  ^to  him  the  highest  honour  that  we  can  give  to  a 
tine  aervant  of  God  and  beoefactoc  of  mauktnd.  It  ia  not  the  aainted  Hildebrand, 
nor  the  much-wronged  Boniface,  that  we  feal  deserves  our  apology  or  our  indig- 
nation, but  Henty  of  Germany  and  Piiilip  the  Fair  of  France." — Telegraph  News- 
paper, October,  1853. 

November,  1855. — 15 
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li  century,  eodeavourod  f  j  show  that  the  Vham  mnctam,  &e., 
had  only  a  spirituii  signification,  he  wis  obliged  to  confess  that  he  was 
combating  the  contraiy  opinion  of  almost  oTery  expositor  of  the  Oanon 
law  Ix) 

r#S"fi1  *^°h  incleed,  i?  the  contioveisy  of  much  consequencej  for  the 
L  "  J  s-ime  author  idmils  that  though  the  Pope  has  no  direct  power  in 
temporal  matters,  yet  he  has  it  « easuahfer  ot  indirect^  in  ordine  ad 
spiritualia  qiioties  scilicet  ad  spiritualo  forum  fuerit  neoesaaria;"  and  he 
eoDsistently  mainfaiti8(y)  that  the  deposition  of  the  Germau  Emperors, 
the  transference  of  their  kingdoms  to  others,  the  abrogation  of  civil  laws 
in  any  way  adverse  to  spiritual  good,  the  donation  of  iafide!  countries  to 
Portugal  and  Spain,  were  perfectly  legitimate  acta  of  Papal  supremacy. (s\ 
It  is  much  in  the  same  spirit  that  modem  Ultramontane  writers[c()  write 
and  act  at  the  present  time.  Theao  deoretals,  it  must  be  remembered, 
were  enacted  by  an  authority  which  a  large  and  a  most  devoted  portion 
of  Komanists  hold  to  be  infallible.  They  are  taught  in  books,  ancient, 
mediEeval  and  modern,  dedicated  to  Popes,  and  published  under  P.ipal 
sanction.  They  are  defended  at  this  day  by  ■various  learned  writers  and 
commentators  as  having  a  spiritual  character  only;  by  others  as  being  a 
proper  exertion  of  authority  at  the  time.  The  question  arises,  have  they 
ever  been  repudiated  by  the  authority  which  enacted  them  ? — are  the 
teachers  of  Canon  Law  at  Rome  ordered  to  declare  that  they  are  obsolete, 
and  that  they  were  or  are  contrary  to  the  rights  of  nations? — are  there 
any  editions  published  by  authority,  in  which  these  passages  are  omitted, 
explained,  or  censured  ? — have  thoy  like  the  bad  laws  of  civil  states,  been 
repealed?  Till  these  questions  can  be  answered  in  the  affirmative,  the 
G-ovemors  of  States,  who  see  the  present  state  of  revived  Ultramontanism, 
must  superintend  with  vigilance  and  jealousy  the  promulgation  of  the 
Oanon  Law  in  their  dominions. 

*It  has  been  also  said,  both  by  the  infidel  philosopher  and  by 
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the  Ultramontane  divine, (£>)  thit  this  authority,  at  the  time  of  its 


(x)  "  Nee  etiam  nos  deterrent  pkrique  jura,  gii<s  Juxia  ommum  feri  Docfomm 
mmtem,  summo  Pontifiei  tribuere  Tidentur  secjil^em  potestatem  nt  in  cap.  i.  dis- 
tiftctio  22,  et  in  Eitravag.  Ucam  saaotam,  &c  -De  Off.  et  Pot.  Epiacopi,  p.  110, 
t.  ill.  c.  a. 

"  n  n'est  paa  vrai  que  lea  Papes  aient  jamais  pretendu  la  (oufe-puissimoe  tempor- 
elle." — Db  Maistre,DnPape,  c.  Till.  Walter,  however,  saya,  with  pcaisawortliy  Ioto 
of  truth,  "  GeistloBe  SohciflBteller,  mie  sie  auch  andere  Hofe  eraeugeu,  grvindeteii, 
gefallig  gegen  dia  herrschendeii  tTmataade,  Forderungen  uad  Sjsteme  auf  daa,  was 
aus  freier  Huldignng  herro^gaugeu,  uur  darohWeiBheitund  MilBSigung  erhaltea 
werden  konnte.  Die  Plpste  erlangten  Tom  Kaiser  dnen  wahren  Lehnseid,  von  der 
welUic/ien  Geuialt  die  anbe^ffie  UntenoArfigheit  unter  die  Oeiallkhe.  Da  waoijtea 
aich  die  Fdraten  und  Volker  von  ihnen  ab,"  u.  b.  w. — Kirohenrecht,  Abscha.  41. 

Mr.  Bowjer  also  admits  that  the  Decretals,  as  well  a^  the  other  works  compos- 
ing the  Corpus  Jvria  Cananid,  contain  passages,  decisions,  and  prutciples,  tending 
to  establiah  the  anihoritj  of  the  Popea  orer  the  temporal  ciril  rightB  of  Kings  and 
States — a  doctrine  conUaiy  to  the  public  law  of  Europe,  and,  indeed  not  main- 
tained by  the  Roman  Ohureh,  though  it  has  been  asserted  by  individual  doctocs." 
—13th  Reajling,  p.  164. 

M  De  Off.  etpot  Bpisoopi,  ib.  p.  111. 

(z)  G.  2,  paBsim.  Deprimatv  Ecdesiie  S/rm/mte  saper  omnes,  et  de  SupTema  stmimi 
Fonlif.  potestate  ill  iimversum  orbem.    The  work  ie  dedicated  to  Urban  VIII,  (1823,) 

(a)  Packmami,  133. 

(6)  De  Maistre,  p.  249,  citing  Voltaire. 
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promulgation  and  exercise,  was  eminently  beneficial  to  the  world ;  that 
the  spectacle  of  princes  and  nations  submitting  their  quarrels  to  the  arbi- 
tration of  the  chief  minister  of  the  Gospel  of  Peace,  was  one  which  the 
bloody  wars  of  later  times  have  given  Ohristondom  good  reason  to  regret ; 
tha,t  a  perfect  tribnnal  of  Internatiocal  Law  Was  established  in  the  Vatican, 
and  tho  only  common  judge,  which  independent  nations  could  aclrnow- 
ledge,  was  presented  in  the  person  of  the  Pope.  Nor  can  it  be  denied 
that  this  authority  often  protected  the  oppressed,  humbled  the  oppressor, 
stayed  the  shedding  of  blood,  cherished  peace,  and  prevented  war,  at  a 
period  when  the  barbarous  manners  and  savage  passions  of  men  would 
have  yielded  to  no  other  influenee.(c)  "It  is  impossible,"  says  a  very 
loarned  and  accomplished  dignitary  of  the  English  Church,  in  a  recent 
publication, "  to  conceive  what  had  been  the  confusion,  the  lawlessness, (li) 
the  chaotic  state  of  tho  middle  ages  without  the  medieval  Papacy." 
Nevertheless,  ezperience  and  history  demonstrate  that  this  authority  was 
ono  which  no  mortal  hands  wero  made  to  wield.  Had  the  practice  cor- 
responded with  the  theory  of  this  great  tribunal,  it  is  conceivable  that 
*the  foundation  of  ite  manifestly  beneficial  authority  might  never  r-sqnsn 
have  been  sorutiniaed.  But  for  such  a  tribnnal,  the  most  perfect  '-  -> 
disinterestedness,  the  most  entire  freedom  from  the  suspicion  of  ambition, 
personal  and  pontifical,  the  most  unspotted  character,  the  most  innocent 
unworldly  life,  the  most  ardent  love  of  justice,  the  most  fearless  disre- 
gard of  persons,  were  indispensably  and  perpetually  requisite.  It  was 
not  enough  that  some  of  these  qualities  should  be  possessed,  or  that  some 
Pontiffs  should  possess  them,  there  must  be  a  security  that  none  but 
those  who  possessed  them  should  ever  be  placed  upon  the  judgment  seat 
of  the  world.  But  an  Italian  Sovereign,  mixed  up  with  the  quarrels  of 
his  neighbours,  seeking  the  aggrandizement  of  his  own  territories,  rely- 
ing for  hia  claim  upon  forged  credentials,  founding  hia  authority  upon 
false  decretals,  at  one  time  the  instrument  of  the  ambition  of  Germany, 
at  another  of  Erance,  residing  in  Avignon,  contending  with  a  rival  Pope 
at  Eome  who  poaaeaaed  apparently  equal  credentials,  fighting  like 
Julius  II.,  infamous  beyond  expression,  like  Borgia,  worldly  and  luxu- 
rious, like  Loo,  and  in  much  later  times  refusing  to  recognize,  as  in 
the  case  of  Prussia  and  Spain,  the  Sovereigna  choaen  by  the  constitu- 
tional law  of  independent  kingdoms,  such  a  Sovereign  was  palpably  unfit 
to  be  the  unappellable  dispenser  of  International  Law.  It  became  evident 
that  the  unquestionable  virtues,  the  sanctity  of  morals,  the  great  abilities 
of  many  Pontiffs,  conld  not  cure  the  inherent  defects  in  the  tribunal 
itself. 

(c)  "  lis  eserc#tent  une  dicfatitre  salutwre,  qui  lEussa  respirer  lea  peuples,  et  prfi- 
para  la  renaissance  de  I'ordre  social  Mais  lea  esemplesquiseraieattirfisd'unfitat 
de  choses  eismUeUemenl  traneitoiee,  ae  sauraient  legitimer  des  pretentions  inconoili- 
ablaa  aveo  le  but  et  la  nature  des  aociSt^s  civilea,  le  veritable  esprit  de  TEglise  et 
sa  misEion  aiTine."— Diaoours,  &c.  par  F,  Portalis,  Introd.  ri.  Paria,  1846.  De 
Maistre,  203-4,  266. 

{d)  Milman's  History  of  Latin  Christianitr,  vol.  i.  p.  430;  "and  (he  adds)  of 
the  mediteTal  Papacy,  the  real  father  is  Gregory  the  Great."  But  this  is  perhaps, 
ratber  too  hroadly  stated  j  at  least,  it  shonld  be  remembered  that  he  strongly  pro- 
tested against  the  virtual  absorption  of  all  the  Episcopates  into  one.  Hia  Papacy 
extended  from  a.  d.  690  to  604. 
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Then  came  the  time  when  the  credentials  of  thia  auperhumaQ  authority 
were  demanded  and  investigated.  A  few  isolated,  if  not  distorted,  texts 
of  Scripture  were  not  sufficient  to  countervail  the  silence,  much  leas  the 
contrary  practice  of  primitive  antiquity ;  and  th  rn  d  n  tl  y  of 
development,  so  much  used  in  our  days,  for  d  fF  nt  pu  p  s  !  th  by 
the  Infidel  and  the  Ultramontaniat,  was  not  yet  d  v  1  p  d 
r*3291       CCCXVin.  That  there  should  be  som    auth        t  p    1 

L  -I  tion  *of  the  portions  of  the  Canon  Law  wh  h  w  h  b  u  n 
aidcriug,  appears  the  more  neceagary,  when  it  s  m  mb  d  tl  t  a 
late  as  the  year  1773,  some  of  the  moat  extravagant  claims  of  the  Papacy 
were  formally  promulgated  in  the  Bull,  which  is  entitled  In  Cosnd  Domini, 
and  is  also  known  as  Pastoralis,  and  which  at  one  time  greatly  disturbed 
the  peace  of  Europe. 

CCCXIX.  The  Bull(e)  called  hi  C<£n&  Domini  vis.i  published  at  Rome 
every  Holy  Thursday. 

It  is  a  maxim  of  Ultramontane  canonista,  at  variance  with  the  general 
doctrine  of  the  Civil  and  C^non  Law,  that  what  is  published  at  Home  is 
published  all  over  the  world,  consequently  ignorantia  juris  wminem 
ea:ctieat. 

The  Ultramontane  canonists  say  that  the  Bull  is  so  ancient  that  its 
origin  cannot  be  discovered.  It  appears  that  there  is  a  copy  in  the  Vati- 
can of  the  Bull  of  Gregory  XI.  (a.  d.  1370,)  and  the  date  of  this  famous 
instrument  cannot  be  traced  further  back.  The  Bull  does  not  relate  to 
dogmas,  but  to  discipline,  and  therefore  even  some  Ultramontane  canon- 
ists admit  that  it  does  not  bind  the  conscience  in  countries  where  it  has 
not  been  received.  If  so,  it  would  bind  only  the  consciences  of  the  sub- 
jects of  the  Pope,  for  it  appears  to  have  been  refused  admittance  by  the 
G-overnments  of  every  independent  State. 

„„„-  *In  France,(/J  M.  Pithou  made  its  rejection  the  subject  of  a 
L  J  particular  article(^)  of  tho  liberties  of  the  Gallicau  Church.  But 
in  the  province  of  Roussillon  the  Bull  appears  to  have  been  formally 
published,  till  the  21st  March,  1763,  when  by  an  arrSl  dv,  conseil  souverain, 
it  was  suppressed  and  prohibited  for  the  future     Indeed  the  Parliament 

r  w  p  h  h 

B         h       n    n  wh  p  d 


par.  3,  cap.  2,  2.  Keiffenstuel,  Jus  Canon.  Univ.  t.  c.  5.  Giannone,  1st.  di  Na- 
poli,  1.  33,  cc  3,  i,  6,  6. 

Thuani,  Histociarmn  eui  TemporiB  (ed.  Londini,  1733.)  T.  ii.  673-4.  Bull  In 
Cceoa  Domini,  promnlgatefl  by  Pius  V. ;  forbiddao  by  Philip,  evaded  by  Yenice. 

T.  iii.  816.  Promulgated  by  cevtaLii  Freuoh  Bishops,  forbiddeo  by  Parliament 
of  Paris. 

(/)  Papers  laid  before  Parliament  (vide  past,)  1816-lT,  pp.  ITS-Q.  Bequisitiou 
of  the  Attorney-General  Seguier. 

(_S)  Art.  17. 
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injurious  to  all  Sovereigna,  it  was  especially  detrimental  to  the  preroga- 
tives of  tUc  French  crown  and  the  liberties  of  the  French  Church. 

CCCXX.  The  preamble  of  this  famous  Bull(A)  opens  -with  tho  obliga- 
tion of  the  Roman  Pontiff  to  preserve  the  Catholic  faith  in  its  integritj. 
The  provisions  which  follow  are  the  following : — 

1.  It  excommunicates  and  anathematises  heretics  of  whatever  sect, 
and  their  abettors,  as  well  aa  those  who  read  and  print  their  boohs,  and, 
lastly,  schismatics. 

2.  Also  all  persona  and  universities  which  appeal  to  a  future  council. 
S.  *Also  pirates,  corsairs,  and  maritime  freebooters.  r*^^n 

4.  Also  those  who  seize  the  chattels  of  shipwreeked  parlies  in  L  -J 
whatever  region. 

Theso  two  last  provisions  are  curiously  illustrative  of  the  Pope's  claim 
to  be  supreme  International  Judge,  which  has  been  already  commented 
upon.(i) 

5.  Also  those  who  impose  new  tolls  or  augment  old  ones,  without  the 
license  of  the  Pope. 

6.  Also  those  who  forge  Apostolic  letters  and  petitions,  as  well  as 
those  who  utter  forged  letters. 

7-  Also  those  who  supply  the  Saracens  or  Turks,  or  other  eaemiea  of 
the  Christian  name,  with  arms  or  aid. (A:) 

A  provision  which  would  operate  very  inconveniently  for  Eoman 
Catholic,  as  well  as  Heretic  States  at  the  present  moment,(?)  unless, 
indeed,  the  fact  of  the  Turks  being  aided  agiunst  the  schismatic  might 
be  considered  a.  casus  omissus  in  the  Bull. 

8.  Also  those  who  obstruct  the  conveyanco  of  victuals  and  other  sup- 
plies for  th    u       f  th    C     aJR   n 

9.  Also  th       whp  tep       n        m        tthPmnS 
sojourning    t  th    R  man  Cut 

10.  Als    th       wh     n      y  way  mlt]l     m        mngt     Emf 
purposes  of  1      t 

11.  Als  th  wh  ju  th  C  dn!  fth  H  ly  P  man  Chu  h 
or  other  el        t    al  1  gn  ta 

12.  Al  th  wh  nju  e  p  ns  ha  og  a  s  to  th  P  man 
Court  in  m  tt         f  I  u   n        and    1     pi  ad  rs    f    au 

13.  Also  those  who  appeal  to  the  Secular  Powl.]  a^Ainst  the  execution 
of  the  Letter  Apostolic, 

14.  Also  those  who  remove  causes  touching  spiritual  matters  from  the 

(ft)  The  Ball  In  Ccena  DocQini,  trauElated,  &c.  Papal  Diplomacy  and  the  Bull 
In  Otena  Domlai,  &c.     (Hatchard,  London,  1849.) 

A  Letter  to  Mc.  Plnmptrs  on  the  Bull  In  Cceua  Domini,  by  tlie  Karl  of  Arundel 
and  Soirey.     (Dolman,  London,  1S48.) 

A  Letter  to  tlje  Earl  of  Arundel  and  Sarrey  on  the  Bull  In  Ccena  Domini. 
(Hatchard,  London,  1848.) 

Report  fcora  the  Select  Committee  (1817,)  p.  123,  Sea. 

In  the  pamphlet  abore  referred  to  ("the  Bull  In  Cienk  Domini")  will  be  found 
cited,  as  authorities  for  the  test  of  the  Bull,  the  following  worka ; — BuUarlum  Ro- 
manum,  op.  Clierabini,  viii.  fol.  Lusembourgb,  1727.  Id.  op.  Cocquelinoa,  sit. 
Romfe,  1730-44.  EuUarium  S.  D.  N.  Benodioti  Papffl,  siv.  t.  iv.  Venetiis,  1778. 
Enllarii  Rom.  continiiatio,  Tiii.     1S35-44. 

(i)  Vide  aote,  vol.  i.  p.  82.  (4)  lb.  (I)  September,  1354. 
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wh     b  p  b 

e  of    h  d  b       wb  aa 

a  protection    ga  b  d   b       wb  d    b 

them. 

17.  Also  those  who  uauip  and  soquebter  the  revenaea  of  proputn,s 
belonging  to  the  Holy  See  and  to  the  Church. 

18.  Also  those  who  exact  contributions  from  ecclesiastical  persons  and 
goods,  and  their  aiders  and  abettors. 

19.  Also  secular  judges  who  interfere  in  crireiiial    causes   against 


20.  Also  those  who  occupy  tho  city  of  Eome,  and  otber  cities,  pro- 
vinoea,  and  places  belonging  to  the  Koman  Ghureb,  and  who  usurp  her 
jurisdiction. 

In  thia  category  are  included,  among  other  territories,  the  kingdom  of 
Sicily,  the  i<!!andsJof  Sardinia  and  Corsica. 

21.  Deer  tb  t  this  Bull  shall  continue  in  force  until  another  simi- 
lar process  b  u  d  by  th  Pope  for  the  time  being,  and  that  no  one 
shall  obtain  b  lut  n  f  m  the  sentences  of  tbis  Bull  from  any  other 
than  the  P  p  u  1  b  be  m  art'i<:ulo  mortis,  and  then  only  after 
surety  given  f  b  d  n  to  the  mandates  of  the  Church,  and  for  satis- 
faction to  b   m  d 

Another  article  provides  that  the  affixing  of  this  Bull  to  the  door  of 
St.  Peter's  and  St.  John  of  Lateran,  shall  have  the  effect  of  a  persona! 
service  upon  everybody. 

C0C2XI.  There  baa  been  much  dispute  whether  this  Bull  be  now  in 
force,  or  whether  it  requires  an  annual  publication  for  that  purpose. 
The  English  Boman  Gatbolica  maintain  that  it  ia  obaoletejm^  and 
rsoQQT  requires  a  promulgation  to  revive  it;  *tbougb  those  provisions 
*■  -•  in  it  which  were  to  be  found  in  other  BuUa,  of  which,  indeed,  it 
ia  a  oompilation,  are  still  binding. 

The  language  of  canonists,  and  especially  of  EeiffenBtuel,fn)  would 
seem  to  warrant  a  contrary  conclusion.  Practically  speaking,  it  is,  no 
doubl,  dormant  for  tho  present.  It  will  be  presently  seen  what  a  general 
resistance  from  all  independent  States  the  last  attempt  to  promulgate  it 
excited. 
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^CHAPTER    V.  [*334] 

THE  INTERNATIONAL  STATUS  OF  THE  TAPACY  BETWEEN  THE  PERIOD 
OF  THE  rROMULOATION  OP  THE  CANON  LAW  AND  THE  COUNOIL  OF 
TRENT. 

CCCXXII.  Thus,  at  the  dose  of  the  thirteenth  century,  the  Papal 
power  had  reached  its  utmost  height.  It  had  carried  to  the  estromest 
practical  verge  the  logical  consequences  of  the  principles  laid  down  in 
the  Bulls  which  have  been  meiitione[l.(a) 

The  kingdoms  of   the  earth  were  at  1 
supremacy  of  the  servant  of  the  servants  of  God. 

About  the  beginning  of  the  fourteenth  century,  the  flagrant  ahnse  of 
Pontifical  authority  began  to  oauee  its  rapidly  accelerating  downfall. (6) 

Philip  IV.  of  France  burnt  the  Bull  of  Boniface  VIII.  which  invaded 
the  Eegalia  of  the  French  orown,(c)  defied  his  *excommunioation,  i-hooki 
and  appealed  to  a  General  Council.{(^  The  contumacy  and  <-  J 
cruelty  of  Clement  VI.  towards  the  Emperor  Louis  of  Bavaria,  roused 
the  Princes  and  States  of  the  Empire,  and  produced  the  celebrated  decree 
of  the  Diet  of  Prankfort,  A.  D.  1338. (e)  In  this  decree,  which  heoame  a 
Fundamental  Law  of  tho  Empire,  it  was  declared  that  the  Imperial  Dig- 
nity was  derived  from  God  alone,  and  that  the  Emperor,  once  chosen  by 
a  plurality  of  the  suffrage  of  electors,  needed  no  confirmation  or  corona- 
tion of  the  Pope,  and  that  to  maintain  the  contrary  should  be  considered 
a  crime  of  high  treason. (/) 

CCCSXIII.  Anotbereveutgreatlyinjured  tho  Papal  authority.  Cle- 
ment v.,  who  had  been  Archbishop  of  Bordeaux,  was  crowned  at  Lyons, 
and  took  up  his  abode  at  Avignoii(^)  a.  d,  1305,  and  there  his  succes- 
sors continued  till  A.  D.  1378. {M 

The  Pope  was  aooused,  not  without  reason,  after  abetting  the  persecu- 
tion of  the  Templars,  of  being  the  tool  of  the  French  Kings. 


'.t  pr6o6dSs  d'u' 
Poctalia.     Paris:  "l845. 

(i)  Shakspeare  has  admirably  painted  the  spirit  of  tliese  timcg  in  the  ajiswcr 
to  Paadulpb,  mlilch  he  puts  into  the  mouth  of  the  Dauphin  Lewis : — 

"Your  Grace  shall  pardon  me,    I  will  not  back; 
I  am  too  high-bom  to  he  p-opertieii, 
To  be  a  secondarj  at  control, 
Or  uaefiil  sorTing-man,  and  inatruinent 
To  any  sovereign  State  throughont  the  world,"  &c. 

Km^  John,  act  v.  sc.  3. 

(c)  A.  D.  1302.     1  Koch,  224.  [d)  1  Koch,  225. 

(e)  Eaynaldne,  a,  d.  1346,  n.  1. 

If)  Leibnitz,  Ood.  Juris.  Gent.  Dipl.,  part  i,  p.  149. 

(g)  See  the  instrument  of  sale  by  which  Joanna,  Queen  of  Sicily,  transferred 
Avignon  to  Clement  VL,  A.  D.  1358.     1  Sehmanss,  C.  J.  A.  50. 

(A)  In  1376,  Gregory  SI,  returned  to  Home.  Then,  as  the  Italians  said,  the 
seventy  years  of  tho  Babylonish  Captivity  ceased. — 3  Phillipps,  331. 
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If  tlie  State  during  the  preeedicg  Geatury  Lad  dwelt  in  the  house  of 
the  Boman  Church,  the  host  and  guest  had  certamly  changed  places, fi) 

Towai'ds  the  end  of  tie  fonrteenth  century,  Schism  tore  the  Papacy  in 
pieces.  Christendom  was  divided  between  Popes  contemporaneously 
chosen  at  Avignbn  and  at  Rome;  at  one  time  a  third  Pope  was  chosen  at 
|-jnno-i  Pisa,(7i;)  so  that  three  *PoTitiffs  claimed  at  one  and  the  same  time 
L  J  the  undivided  spiritual  allegiance  of  Christendom,  The  Avig- 
non and  Roman  Schism  lasted  from  1398  to  A,  D.  1417. 

The  Ecclesiastical  Council  of  Constance  (A,  D.  1414),  deposed  the 
Popes  of  Avignon,  and  procured  the  resignation  of  the  Popes  of  Rome, 
aud  at  its  fifth  session  declared  the  superiority  of  the  authority  of  an 
tlniveraal  Council  to  the  Pope;  nevertheless,  it  was  thought  indecent  to 
take  further  proeeedings  while  no  visible  chief  of  the  Ecclesiastical  State 

dp 


existed.     At  Colonna,  Ma  w 

scheme  of  reform;  but  this  wis 
France,  G-ermany,  Italy,  and    p  w 

Tl)e  Council  of  Basle  was    h 
various  Papal  exactions  w         b  b  h  d 
Eomo  greatly  circumscribe    (1     Eg 
dissolved  the  Council  twice  n  d 

municatioa  with  the  Gre  k    Ch      h  (    ) 
another  Pope  (Felix  V.)  w        h         by   h 
Basle.     He  subsequently        g     d        d 
Council  discontinued  its  si       g        d         I 
been  resident,  escept  dun        h        p       y 
VII.,  at  Rome.fn) 

GCCXXIV.  The  qnesti  w  h  ■ 

lations  of  independent  Stat     w   h         R  m 
and  significant  events? 

P3371       *^^^  *'™^  ^^  ^ 
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d     f  Concordats 


(i)  The  hietory  of  Ihe  Papal  residence  at  Avignon  was  rot  loet  upon  Napoleo 


hj  Boasnet,  Declaratio  Cleri  Gtallicani,  1.  v.  Co.  i,  5.     1  Koch,  330. 

(m)  A  temporary  act  of  union  of  tie  llomaji  and  Greet  Churches  appears  to 
hare  been  signed  at  Florence,  a,  d.  1439,  but  it  was  speedily  dissolved. — lb.  231. 

(n)  The  Conucils  of  Constance  and  Basle  were  called  Eeformatory,  and  modern 
writers,  who  are  vehement  upholders  of  the  Papal  pretensions,  admit  that  the 
views  of  the  Popes,  aad  especially  ttie  flagrant  abuse  of  spiritual  censures,  called 
aloud  for  reformation, — Fhillipps,  Eirehenrecht,  iii.  p.  325. 


„Google 


RELATIONS.  225 


Lad  begun  ;  the  very  meaning  of  the  latter  term,  it  mnat  be  o 
bears  testimony  too  the  historical  faots  stated  aboyo;  wo  learn  from  it 
that  the  relation  subsisting  between  the  spiritual  chief  at  Rome  and  the 
Government  of  other  nations,  had  become  that  of  an  alliauoe  regulated 
by  treaty  between  two  independent  States.  Nevertheless,  there  is  this 
distinction  to  be  borno  in  mind,  viz.,  that  a  third  party,  the  National 
Church,  and  especially  the  Clergy,  are  parties  interested  (indeed,  princi- 
pally interested,}  as  well  as  the  G-overnraeut  and  the  Iloman  See,  in 
whose  names  a  treaty  is  contracted. (o) 

The  Concordata  between  the  Eoman  See  and  Independent  States 
proceed  upon  two  presumptions : — 

First, — That  there  are  certain  rights  and  privileges  inherent  in  Sove- 
reigns with  respect  to  the  Church  established  in  their  realms. 

Secondly, — That  there  is  in  independent  kingdoms,  whatever  relations 
it  may  bear  to  Komo  as  the  centre  of  unity,  a  national  Cbnrch — the  two 
principles  which  the  Pragmatic  Sanctions  had  already  on  the  part  of  the 
nation  declared  to  be  essential  to  the  independence  of  the  State. 

CCCXXT.  The  International  relations  of  Rome  with  other  r*ooo-i 
'nations  cannot  be  understood  without  an  examination  of  these  <-  J 
instruments  ;(p)  from  them  not  only  the  expression  of  Pontifical  and 
National  will  may  be  best  collected,  but  usage,  the  great  expounder  of 
International  Law  may  be  most  clearly  ascertained. 

As  the  era  of  the  Reformation,  and  the  Treaty  of  Vienna  (1815,) 
have  greatly  affeoted  this  branch  of  the  Law,  it  will  be  convenient  to 
divide  the  consideration  of  this  subject  into  three  epochs : — 

1.  The  period  preceding  the  Reformation. 

2.  The  period  intervening  between  it  and  the  Treaty  of  Vienna. 

3.  The  period  subsequent  to  this  Treaty. 

CCCXXVI.  1.  As  to  the  period  before  the  Reformation.  The  history 
of  the  intercourse  of  the  secular  Government  and  of  the  national  Church 
of  France  with  the  Pope,  is  perhaps  that  which  best  illustrates  the 
International  Relations  between  Independent  States  and  Rome  during 
this  period.  Into  this  diacnsMon  the  most  remarkable  civeurostanees  of 
these  peculiar  relations  in  the  history  of  other  nations,  during  the  same 
period,  may  be  easily  interwoven ;  though,  as  to  the  period  which  has 
elapsed  since  the  Reformation,  they  will  require  a  separate  and  more 
specific  narration. 

CCCXXVII.  A  Pragmatic(5)  is   an    imperial  constitution,  framed, 

(o)  Db  Pradt,  i.  280. 

(p)  Elchhorn  follows  Sauter  in  prooounoing  hh  opinion  that  iaasmncb  as  all 
concordats  are  founded  upon  the  principle  of  the  weal  of  the  Cbarch,  they  are 
only  binding  so  long  as  they  attain  that  and,  and  cannot  therefore  be  ranked  either 
among  private  or  international  contracls. — Eicbhorn,  Kirehenrecbt,  I.,  B.  iii. 
Absch,  i.  c.  5,  pp.  578-9.    Sauter,  Fundam.  Jur.  Eccl.  Gathal.  p.  1,  ss.  638-4. 

(f)  "  Pragmatiea  a.  Pragmaticnm,  rescriptum  principia  aelemne  prieaertim  illud 
qnod  res  pnblicos  administrandas  aut  negotia  collegii  alicajna  tra^anda  respi- 
ciebat." — Dictsen,  Manoale  Lat.  Fontium  Jur.  Civ.  Roraanornm, 

"  Parmi  nous  Tuaage  a  donnS  ce  nom  am  grandes  ordonnancea  qui  concernent 
las  grandea  affairos  derBgliae,  ou  de  I'Btat,  ou,  au  moina,  lea  affairea  de  quelquea 
teg." — DuraEdeDa  Maillane,  Diet,  du  Jur.  Can.,  voce  PhaOuATHIFB  Sanc- 
mga,  Glosa.,  voce  Pbasma.  Jlfoyfia  is,  of  oourae,  ita  origin. 
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r-j,qDQ-|  f^ftsr  inqiiirj  and  deliberation,  upon  a  matter  of  *Stule  impor- 
'-  J  tancG,  with  the  consent  of  the  chiefs  and  the  approbation  of  tha 
Sovereign  of  the  coimtrj(»-). 

The  Pragmatic,  which  is  of  the  earliest  International  importaaoe  with 
reference  to  the  present  branch  of  our  subject,  is  that  of  Saint  Louis. 
It  was  promulgated  zn  1268,  by  that  Monarch  of  France,  whom  the 
Cburoh  of  Home  has  especially  delighted  to  honour.  It  is  eztremely 
Bimplo,  short,  and  pertinent,  and  a  mosl  valuable  historical  nioaument 
Upon  this  branch  of  International  Law. 

CCCXXVIII.  "  Ludoviens,  Dai  Gratia  Franoorum  Rex,  ad  perpetuam 
rei  memoriam.  Pro  salubri  et  tranquillo  statu  EoolesiES  regni  nostri, 
neonon  pro  divini  oultfis  augmento,  ct  Christi  fldolium  aniniarum  salute, 
ntqne  gratiam  et  auxilium  otnnipotentia  Dei  (cujus  solius  ditioni  ao  pro- 
tectioniregnum  nostrum  semper  subjoetum  estitit,  et  nunc  esse  volumus,) 
consequi  valeamus,  quee  sequuntur  boo  dicto  consul tissimo,  in  perpetuum 
valituro,  atatuimus  et  ordinamus, 

"  I.  Prim  out  Ecclesiarum  regni  nostti  prfelati,  patroni,  et  benefieiorom 
collatores  ordinarii  jus  suum  plenarium  habeant,  et  unicuique  sua  juri- 
dictio  servetur. 

"IL  Item,  Eeelesiaa  cathedralea,  et  aliaj  regni  nostri  liberaselectiones, 
et  earum  effectum  intograliter  habeant. 

"  III,  Item  simonias  crimen  pestiforum  Ecolesiam  kbefactans  a  regno 
nostro  penitua  eliminandum  volumus  et  jubemua. 

"IV.  Item  promotiones,  oollationea,  provisiones  et  diaposittones  prEO- 
laturaium,  dignitalum,  et  aliorum  quorumque  benefioiorum  et  o£G,ciorum 
ecclesiastioorum  rogni  nostri,  secundum  dispositionem,  ordiaationem,  et 
determinationem  Juris  Communis,  sacrorum  Couoiliorum  Bcclesice  Dei, 
r*3401  ^*1^'^  *institutotum  antiquorum  sanctorum  patrum  fieri  volumus 
L        -'  et  ordinamus. 

"  V,  Item  ezactiones  et  onera  gravissima  pecuniarum  per  curiam 
Somanam,  Ecelesiaa  regni  nostri  imposita,  quibus  regnum  nostrum 
miserabiliter  depauporatum  estitit,  sive  etiam  imponendas,  vel  imponenda, 
levari  aut  colligi  nullatenus  volumus,  nisi  duntaxat  pro  rationabili,  pia 
et  urgentissima  causS,  vel  inevitabili  necessitate,  ao  de  spontaaeo  et 
expresao  oonsensa  nostro  et  ipsius  Eoolesife  regni  nostri. 

"VI.  Item  libertates,  francbisias,  immunitates,  prserogativas,  juva  et 
privilegia  per  iaelytEe  reeordationis  Francomm  regea  prsedecessores 
nostroa,  et  successive  per  nos,  Ecclesiis,  monaateriis,  atque  loeia  piia 
religiosis,  neo  noa  poraonis  eoclesiasticis  regni  nostri  eoneesaaa  ot  con- 
oessa  laudamus,  appvobamus  et  oonfirmamus  per  prEeaenles. 

"  Datum  Parisiis,  anno  Domini  1268,  menao  Martio."(s) 

Here,  then,  we  have  a  French  King  and  a  French  Church,  with 
rights  and  privileges  which  have  been  grievously  injured,  and  which  are 
to  he  for  the  future  protected  against  the  invasion  of  the  Owia.  Rotnana, 
These  articles  are  the  Magna  Ckarta  of  the  liberties  of  the  Galliean  Church, 


:,  Manuale  Compendinm  Jnris  Canouiei,  t.  iv.  pp.  432-3. 
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Bossuet  said  that  in  them  were  contained  the  celebratod  four  propositions, 
which  will  presently  be  mentioned. 

CCCXXIX.  The  next  national  declaration  of  importance,  on  behalf 
of  the  State  and  Charch  of  France,  was  made  after  the  close  of  the 
great  Schism  of  the  Western  Church,  aad  after  the  Council  of  Constanco 
and  Basle  had  endeavoured  to  apply  remedies  to  the  frightful  disasters 
of  the  Ecclesiastical  State.  The  two  Estates  were  assembled  at  Bourges 
by  Obavles  VII.,  and  unanimously  accepted,  with  eertaia  modifteations, 
the  decrees  of  the  Council  of  BaBle.(()  The  resolutions  of  the  Frenei 
Council  were  made  by  royal  ordonnanoe  *part  of  the  law  of  the  p 


nation,  and  duly  registered  in  the  Parliament,  13th  July,  li39. 


['341] 


complaint  after  the  death  of  Charles  VII.  (1461.)  Louis  SI.  yielded 
to  his  urgent  solicitations,  aad  issued  Letters -Fatent  for  its  abolition ; 
but  the  Parliament  refused  to  register  them,  and  mada  one  of  those 
celebrated  remonstrances,  which  will  always  keep  their  ptaoe  in  the 
history  of  Eraace. 

Paul  II.  pressed  Louis  XL  for  stvoager  measures.  Tho  University 
of  Paris  declared  to  the  Legat«  that  it  would  appeal  to  a  future  Couaeil 
agaiast  any  invasion  of  the  Pragmatic.  Louis,  however,(M)  was  benb 
upon  making  peace  with  the  Pope,  and  made  a  Treaty,  in  1724,  with 
Sextus  IV.,  which  reduced  the  Pragmatic,  as  to  boneficiary  matters, 
to  the  same  position  as  the  German  Concordata.  But  the  Parliament 
refused  to  register  the  Treaty, 

Louis  XI.  died  in  1483 ;  his  successor,  Charles  VIII.,  plunged  into 
Italian  wars  and  politics,  and  was  little  disposed  to  aid  the  Pope.  This 
Monarch  assembled  the  three  Estates  at  Tours.  Innocent  VIII.  and 
Alexander  TI.  attacked  Charles  in  vain,  and  after  his  death  (1497), 
they  found  in  Louia  XII.  a  yet  more  obstinate  adversary.  Julius  II. 
put  Prance  under  an  interdict,  and  excommunicated  tho  King;  but  Louia 
XII.,  fortified  by  the  universal  sympathy  of  his  subjects  and  the  alliance 
of  the  Emperor  Maximilian,  ordained  that  the  Pragmatic  of  Bourgea 
ahould  be  observed  throughout  Prance,  and  convened,  in  1499,  his 
clergy  at  Tours.  Before  this  assembly  he  laid  the  dispute  between  him- 
eelf  and  the  Pope,  and  sought  their  advice  upon  certain  quostions(a;) 
proposed  to  them.  The  French  clergy  agreed  that  their  King  had  full 
power  to  protect  his  subjects  from  all  oppression,  that  it  was  lawful  for 
him  to  deprive  the  Pope  of  fortified  places  *used  as  means  of  r^gjoi 
annoyance  to  his  neighbours,  to  withhold  obedience,  so  far  as  t-  -^ 
was  neeessary  to  his  safety,  from  the  Pope,  and  during  the  interval  of 
suspended  obedience  to  conform  to  the  ancient  discipline  of  the  Church. 
That  what  he  did  for  himself  he  might  also  do  on  behalf  of  hia  alKea; 
that  the  Papal  excommunications  issued  upon  temporal  matters,  and 
without  legal  form,  were  altogether  null.  The  chief  of  the  clergy  re- 
quested permission  to  lay  these  resolutions  before  the  Pope,  and  to  call 

(()  Durande  &e  Msiillane,  ubi  eupra.    De  Pradt,  i.  c.  is. 

(«)  See  Da  Pradt, !.  p,  232,  &o,,  for  the  motives  of  Louis ;  among  tiitm  was  the 
hope  of  obtaining  Naples. 
\x)  Thej  appear  to  have  Ijeen  eight  in  namber. 
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upon  t  m  to  ]  t  111  end  to  a  acandalou  wa  ind  convene  a  general 
Couno  1  And  ttey  bs  ou^,!  fc  the  K  ng  it  the  Pope  shotili  fa  1  to  heed 
the  reqaest  tojon  w  tb  the  Emj  ror  and  th  e  carl  nals  and  foreign 
eccles  aat  oal  d  gn  tar  es  who  stood  aloof  from  Rome  to  adopt  the  pre- 
cedents oi  P  sa  Ba  1  an!  Constinoe  and  con  ne  a  ^^  ne  1  Couneil 
w  thout  the  Popo  F  nilly  they  dete  n  neJ  to  n  eet  ag  a  at  Lyons, 
and  await  the  reply  of  the  Roman  See,  and  in  the  mcaBwhile  they  forbad 
all  communication  with  Rome,  especially  in  the  shape  of  pecuniary  con- 
tributions. Maximilian  promised  the  hearty  eoneurrenee  of  himself  and 
his  clorgy  at  the  forthcoming  Council  of  Lyons.(y) 

CCCXXX.  In  the  midst  of  these  significant  preparations,  Louis  XLT. 
died.  In  the  year  1514,  Prance  had  a  new  Sovereign,  and,  the  fruit  of 
his" exigencies,  a  new  Ecclesiastical  Law. 

Francis  I.  found  himself  in  a  very  embarrassing  position. fa)  Eager 
for  Italian  conquests,  he  had  already  vanc[uished  some  of  his  opponents, 
when  he  received  at  Pavia  the  intelligence  that  Leo  X.  (151G)  had  issued 
a  peremptory  citation  against  the  Crown,  the  Ohuvoh,  the  Parliament, 
and  the  Universities  of  France,  to  show  cause  why  the  Pragmatic  should 
,  not  be  abolished.     Its  condemnation  was  certain  before  the  trial. 


[*343] 


*Rash,  ill-judging,  ill-advised,  scared  by  the  probable  ( 


quenees  of  an  excommunication  and  interdict  bj  Pope  and  Council,  and 
by  the  league  of  enemies  stirred  up  against  him  by  the  Pope,  Francis 
repaired  to  Bologna,  and  there,  with  the  manner  and  in  the  language  of 
humiliation,  signed  a  Concordat  with  Leo,  abrogating  the  Pragmatic 
(1516,)  and  undertook  to  procure  its  registration  in  Parliament. (a)  Long 
and  sturdily  did  the  Parliament  refuse  to  register  a  Treaty,  which  they 
openly  and  courageously  avowed  to  be  contrary  to  the  liberties  of  the 
kingdom  and  the  Church. (6) 

The  Crown  had  entreated,  the  Chancellor  addressed  them  in  vain, 
when  the  Grand  Chamberlain,  De  la  Tremouille,  spoke  to  them(fi)  in  a 
style  which  overcame  the  obstacle;  he  assured  them,  inter  alia,  that  the 
honour  of  the  Crown  was  at  stake,  and  added  the  most  violent  threats  of 
compulsory  registration  of  the  Concordat.  The  Parliament  finally  having 
rejected  the  Papal  Bulls  against  the  Pragmatio,  registered  the  Concordat, 
protesting  against  the  -violence  used  against  them,  and  appealing  to  a 
better-advised  Pope  and  a  future  G-encral  Council. 

(a)  Masimilifin,  it  should  seem,  like  ono  of  his  predecessors,  bad  some  idea  of 
making  himself  Pope,  and  the  Papacy  hereditary. — 1  De  Pradt,  238-9,  n. 

(2)  Observations  sur  le  Concordat  fait  entre  L&on  X.  et  Frangois  Premier,  par 
M  M   h  1  d    P      J     P    ■      1140 

()Tnp         tq  dm         dmac  rebus  nostiis  periolitantibus 

p  ta  1dm.    mm  laq       d  to  in     ta  miaore  ac  leviore  dispendio 

dmd  biipbbo  (Leoni  X.)  conteadimas  ut  si 

Prnt^ra         m  bgdm     altem  vice  illina  bona  8u4  con- 

1  q  &       t  b     1  ges         d  t         q      meditati  comminiscique  liceret 

qtuLi  lai  m  trapdtm  ptm  nteretnr  qnod  ad  ea  quidem. 
p  rt      tq  t        P  ftgm  t  b     1       — D.DeMaillane, t.  i.  p.  ?ei,  App, 

(6)     R  1  t       d         IP  1    p  bl        on  et  I'enr^gistreraent  du  Con- 

d  t       P    1  m     t  d    P         d  6      in      t  15IT,  contenantlcEralaona  du 

Plmti  mpli         tpil  t        I  rotestations  b,  ce  sujet." — 1  De 

P      It      5 

0  1 1    P    dt     64  5 
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The  TJniveraitj  of  Paris  made  a  Bimilar  appeal,  and  the  King  waa 
besought  by  the  Doi/en  da  I'Egliae  de  Paris,  in  the  name  of  the  Chap- 
ter, to  assemble  the  French  Church.  The  exeoution  of  the  Concordat, 
the  object  of  universal  disgust,  *aHd  condemned  by  the  nation  . 
and  the  Church,  became  a  matter  of  extreme  difficulty.(t?)  ~ 
Pope  granted  its  prorogation, (e)  first  for  six  months,  then  for  a  year,  then 
for  another  year.  Francis  was  taken  prisoner  at  Pavia  in  1524;  the  con- 
sternation ensuing  on  this  calamity  was  favourable  to  the  Concordat, 
The  King  referred  the  eognizanoe  of  contested  elections,  as  to  the  oon- 
sistorial  or  more  important  benefices,  to  the  Couucil  of  State, 

Henry  II.  confirmed  this  decree  in  1552,  and  thus  a  great  obstacle  was 
removed  from  the  path  of  the  Concordat. 

In  1560,  Francis  II.  sent  an  edict  to  Parliament,  referring  causes  of 
religion  to  Ecclesiastical  Judges.  Parliament  took  aa  opportunity  of 
addressing  the  King  to  restore  the  liberty  of  Elections  and  the  Prag- 
lQatic,(/)  essential,  they  said,  to  the  welfare  of  his  subjects.  In  the 
same  year  the  successor  of  Francis,  Charles  IX.,  received  remonstrances 
from  the  States  at  Orleans. 

CGCXXSI.  The  earliest  Concordat  of  the  German  Empire  with  the 
Seo  of  Rome  was  the  Concordatum  Calixlinum,  betwixt  Henry  V.  and 
Pope  Calixtua  II.,  A.  d.  1122,((/) 

Its  historical  and  legal  importance  is  but  slight;  it  contained  r*oic-. 
*the  arrangement  respecting  investitures  which  has  been  already  '-        -I 


The  Concordate,  of  the  fifteenth  century  were  in  great  measure  founded 
npon  the  Basle  decrees,  which  were  once  formally  accepted  by  a  decree 
of  the  Empire  at  Majence,  in  a.  d.  1439, (A)  and  the  firm  attitude  of  the 

{d)  "Ad  Papam  melids  eonsuUmn  et  futunim  Coneiliam  Generale  legitimS  con- 
greeandum  et  ad  ilium  yel  illoa  ad  qnem  seu  ijuos  petendo  Apostolos  ingtantis- 
sime,"  &o.— -Ducand  De  MaUlane,  voce  Piu.esiATiQirB  Sanction. 

(e)  See  what  tbe  French  call  the  "  tUaposition  ampliative,"  which  they  distinguish 
from,  the  Concordat  itself,  though  it  begins  tit.  xvii.; — 

T.  XX.  is  "  De  prorogatioae  temporis  ad  recipiendum,"  &o. 

1.  "Ad  postnlationem  Regis"  (six  months). 

2.  "Eo  quod  propter  varias  ocoapationes  non  fuit  Coacordatum  approbatuni 

et  receptum  a  regnicoiis"  (one  year). 

3.  "Conceditur  aecannSiM  annua  a  fine  primS  computaudus  ad  hoc  ut  Oon- 

cordftta  reoipiautur  et  observentnr  a  regnicoiis," 
— D.  Da  Mailiane,  voce  Oonoordat. 

{/)  "  Ce  reglement  toujonrs  cher  aux  Frangaia,"  aaya  D.  De'Malllane,  voce  Ooh- 
coRDAi,  t.  i.  p.  621;  but  which  Leo  X.  calls,  in  liia  condemnatory  Bull  (I9th  Dec. 
1516),  "Ragni  Fraocise  eorraptdum  Biluricenseni," 

(gj  Biobhom,  Kirchenrecbt,  I.,  B.  ii.  Absoh.  ii.  cap.  1.  ir.    Die  Concordata. 
(ft)  Sanctio  Pragmatica  Gernianorum  illuatrata  (confirmatory  of,  and  suppletory 
to.  Decrees  of  Basle  ttai  Majence,  accepted  in  Germany,)  Koch,  c.  9,  (ed.  Argeu' 
torati,  1789.)  consists  of  three  paite: — 
1.  Hiatoria  Saoctionis  Pragroaticee. 
3.  Argnmeatum.  S.  P.     Thia  part  includes — - 
VJI.  Do  Cardinalibua  Eccles.  Rom. 
II.  Power  of  General  Counoila. 

P.  61,  c.  ii.  1.  Jura  Pontifiei  ablata,  ReserTationes  generales  et  epeciales, 
Grati^e  expectatai. 
3.  Sylioge  Documentonim  quibus  Sanctio  Pragmatica  Germanornra  iiiustratur. 
P.  201.  Tabulfe  Concordatorum  inter  Kicolaiim  V.  Pont,  et  Frederioum  III. 
Imp,     (Vindobona  initorum,  a.  d.  1448,  17th  February.) 


„Google 


[.346] 


230  PIIILLIMORB    ON   INTERNATIONAL   LAW. 

Electoral  Princes  extorted  a  ratification  of  this  act  from  Bugenius  IV. 
But  in  1448  the  Emperor  Frederic  III.  entered  at  Vienna  into  a  separate 
Concordat  with  Nicholas  V.,  whereby  a  large  part  of  the  claims  sacrificed 
by  his  predecessor  were  regained  by  him  for  the  Roman  See.  It  would 
appear,  however,  from  the  reply  of  ^neas  Sylviua(i)  to  the  "  Murmur 
'i  Uermanicffi  Nationis,"(/c)  in  A.  D.  1457,  that,  on  account  of 
J  the  difBculties  *ond  troubles  of  the  time  in  1449,  a  compromise 
J  only  between  these  Basle  decrees  and  the  Papal  claims  had  been 
allowed  by  the  Roman  See,  for  he  had  rejected  the  notion  that  an  absolute 
Sovereign  like  the  Pope  could  make  a  Treaty  with  his  subjects. 

In  1487,  however,  the  entire  Empire  successfully  resisted  a  tithe  which 
the  Pope  sought  to  impose;  and  in  A.  D.  1500,  the  Empire  granted  the 
Pope  only  one-third  of  that  indulgence,  and  reserved  the  two  other  parts 
for  the  war  against  the  Turis.  Nevertheless,  the  detestable  Alesander 
VI.  and  his  successor  Julius  II.,  rdsed  tlie  Papal  power  to  a  height  which 
enabled  them  to  speak,  at  the  beginning  of  the  sixteenth  century,  the 
language  held  by  Boniface  VIII.  at  the  beginning  of  the  fourteenth. 

The  accomplished  and  desterous  Leo  X.  found  little  difficulty  in  emas- 
culating the  Decrees  of  Basle  and  Constance,  by  a  Council  held  at  Rome 
(a.  T>.  1512—17,)  and  at  last  it  appeared  that  all  the  advantage  that  the 
Reforming  Councils  had  bestowed  upon  States  and  National  Churches 
had  shrunk  into  a  few  limitations  upon  the  arbitrary  application  of  the 
Reserved  Privileges  of  the  Papa!  See.(i) 

The  consequence  of  this  retrogression  in  Ecclesiastical  Reform,  was 
that  portentous  event  in  the  history  of  the  world,  usually  called  the 
Reformation. 

The  abuses  and  exactions^nt)  of  the  Court  of  Rome,  and  the  gross 
wickedness  of  some  of  her  Poutifis  had  heaped  up  that  smouldering  mass 
j-j„  .  _-  of  disgust  and  discontent  throughout  *  Christendom,  which,  about 
f-  J  the  year  1517,  the  preaching  of  Martin  Luther  and  Ulrio  Zwlngle 
against  the  Indulgences  of  Leo  X.,  kindled  into  a  fianie. 

The  way  of  General  Councils  had  beeu  tried,  and  had  failed,  and  the 
National  Churches  appeared  to  have  struggled  in  vain  for  their  liberty. 

Prtef.  2.     "Palladium  hoc  Eoolesla)  Germaniie  ot  aaoram  quam  libertatis 


The  Bolls  of  Ratification,  lEsued  5th  and  Tit  February,  1447,  were  called  in 
our  of  the  Princes,  "  Die  FQreten-Concordate." — Eiclilioni,  B.  i.  Abcben.  i.  c. 

(i)  He  was  then  Cardinal ;  he  became  Pius  II.  a.  d.  1451. 

[k)  "  iBnsEe  Sjlvii  Eplstola  ad  Martinnm  Maierum  contra  Murmur  grava 
Germanicje  Katiocia,  a.  d.  1451,"  cited  by  Ranke,  c.  i.,  ftom  Miiller's  Rei( 
Iheatotum  unter  Friedrich  III.,  p.  60.  Mayer  was  Chancellor  ia  tbe  ArchbiBhop- 
ric  of  Majence.  SchrOckh,  sixii.  Theil.  112-215,  containa  a  full  account  of  the 
whole  negotiation  aotl  of  the  long  correspondences  between  the  Chancellor  and 
Cardinal ;  the  former  defending  the  liberties  of  the  German  Church,  the  latter 
maintaining,  in  langnage  at  least,  the  lowest  pretensions  of  the  Pope. 

(l)  SchrOeth,  sxxii.  p.  519. 

(in)  Freely  admitted  by  manj  modem  Roman  Catholic  jurists  and  canonists. 
Phmfpps,  iiL  32B.  "  Bs  ISssi  sich  nicht  Jeugnen,  dasa  eine  nicht  germge  Zahl  von 
Fapsten  aowohl  durch  ihre  Siltenlosigkeitalsauchdurch  den  Tielfachen  Misshranch 
Ihrer  Gewalt,  namectlich  im  Betietf  der  Geistlichea  Slrafen,  selbst  einen  grossen 
Theil  der  Schuld  aji  jenem  tcaurigen  Zustande  der  geaammten  Chcistenheit  auf 
sich  geladen  batte."    See,  too,  p.  335,  "  Die  vOllige  Sorgloaigkeit  der  P£ipste." 


„Google 


COUNCIL   OF    TRENT. 


*CnAPTEIl  VI.  [*348] 

AND    ITS    EFFECT    UPON 


CCCXXXII.  TnE  Council  of  Treiit,(a)  whicli  Laa  ao  materially 
affected  the  status  of  the  Roman  Catholic  clergy,  and  iu  some  degree 
the  laity,(6)  haa  too  much  of  an  internatiODal  character  to  be  passed  hy 
without  aome  notice.  The  rapid  increase  of  Luther's  disciples,  the  many 
and  admitted  abuses  of  Rome,  and  the  urgency  of  the  Emperor  Charles 
v.,  compelled  Paul  111.  to  convene  this  assembly. 

It  began  in  1545  and  ended  in  1563.  During  these  eighteen  ye ara 
it  had  many  intervals  and  interruptions,  and  threo  distinct  epochs. 

The  Aral  under  Tawl  HI.,  1545-154T. 

The  second  under  Julius  III,,  1551-1552. 

The  third  under  Pins  IV,,  1560-1563. 

The  important  questiona  mooted  during  its  seasiona  gave  rise  to 
frequent  debates  of  the  moat  vehement  character ;  they  *were  i-^n^Q-i 
decided,  not  as  those  at  the  Council  of  Constance  had  been,  by  L  -I 
the  majority  of  the  suffrages  of  nations,  hut  by  the  majority  of  indivi- 
dual votes,  as  at  the  Council  of  Lateran, — a  proceeding  which  impresaed 
an  Italian  rather  than  an  international  character  on  the  conclusions  of 
the  Council,  aa  the  whole  number  of  votes  was  281,  out  of  which  189 
were  Italians. 

The  English  Church  was  not  represented  at  this  Council. (c^ 

The  representatives  of  the  Spanish  and  the  French  Churohes  maintained, 
with  great  fervour,  the  Divine  Bight  of  Episcopacy,  as  emanating  imme- 
diately from  our  hiessed  Lord,  and  not  immediately  from  the  Pope,((J) 
meaning  that  the  fact  that  a  Bishop  was  made  and  confirmed  by  the 
Pope,  was  no  more  an  argument  against  his  deriving  his  authority  from 
onr  Lord,  than  the  fact  that  the  Cardinals  elected  the  Pope  was  an 
argument  that  his  power  was  derived  only  from  them.  These  Churches, 
moreover,  maintained  the  superior  authority  of  the  Church  generally  to 
the  authority  of  the  Pope,  and  appealed  to  the  Councils  of  Basic  and 
Constance,  which  the  Italians  rejected, 

(a)  Biohhora,  Kirehenreclit,  I.,  B.  i.  Abachn.  ill.  c.  1 ;  Durande  De  Maillane, 
"  Trente,"  "  Libertis  dc  VEglise  Gtti&ojie ,-"  Leqnex,  Mdiiualo  Compendiiini  Juris 
Canon.  It.  1)1-348  (Paris,  18B0  j)  Landou's  Manual  of  Couucils,  "  3Ven!e,"  are 
worlts  of  eaaj  access. 

Tiie  great  works  of  Th  nanus  jDe  Thou,)  and  tbose  of  Sarpi  and  Pallavidcl 
the  rival  iiatoriana  of  the  Oouncil,  are  well  known.  There  is  a  careful  critidsm 
upon  their  reEpective  merits  in  tlie  Appendix  to  the  last  volnme  of  Banke'a  History 
of  the  Popea.  See,  too,  Qiesler,  Lehrijnch  der  Kirchengesohichte,  Absehn.  iv.  o. 
i.  a.  105.     "  WirliungeQ  der  Scbisma  auf  die  allgemeine  Eirohliohe  Mejuarig." 

(b)  B.  g.  as  to  the  Law  of  Marriage,  see  Dalrymple  y.  Dalrjmple,  Judgment  of, 
Lord  Stowell,  2  Cocaialory  Reports,  64.  Swift  t.  Kelley,  3  Knapp's  Pritv  Couneil 
]leporta,  283. 

(c)  There  appeara,  by  the  liats,  to  hare  been  one  English  Biahop. 

{d)  It  waa  finally  reaolvea  t«  omit  all  notiue  of  the  ioatitutlon  of  Bishops  and 
of  the  authority  of  the  Pope. 
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Tho  French  Ambassador  loudly  demanded  tbat  tte  deeisions  of  tbe 
Pope  should  be  subniilted  to  tho  Council,  that  the  reforms  of  tha  Church 
in  its  Head  and  members,  as  had  been  promised  at  Baele  and  Constance, 
should  be  effeoted ;  and  of  these  reforms  the  abolition  of  annates,  and 
arrangements  made  for  avoiding  the  necessity  of  sending  for  dispensations 
to  Rome,  were  among  the  most  necessary. 

The  King  of  France  expressed  his  extreme  dissatisfaction  at  tho 
scanty  measures  of  reform  proposed,  and  many  of  tho  French  bishops, 
and  ono  of  the  ambassadors,  withdrew  from  the  Counoil :  the  latter 
having  previously  protested  against  certain  propositions  as  contrary  to 
the  Eights  of  the  Crown  and  the  liberties  of  the  G-allioan  Church. (e) 
P^qp-A-i  *The  Tridentine  Council  closed  4th  December,  1563 ;  it  was 
<-  J  confirmed  by  a  Bull  of  Piua  IV.,  26th  June,  1564.  A  perpetual 
Congregation  of  CardinaJsfy)  was  instituted  to  advise  the  Pope  as  to 
the  interpretation  of  its  decrees,  all  commentaries  on  which  were 
forbidden.  CanoEiats(y)  hold  that  the  Pope  may  dispense  tacitly,  and 
without  express  declarations,  with  decrees  of  this  council,  though  ho 
cannot,  without  express  doclaration,  derogate  from  those  of  other  councils. 
Thej  fouEd  this  opioioa  upon  the  words  (Deer.  21,  Sess.  25  :)  "  Ut  in 
his  salva  semper  anthoritas  aedis  Apostolicsn  sit  et  esse  intelligitur." 

CCCXXXin.  The  Decrees  of  the  Council  were  arranged  under  two 
principal  divisions  or  heads  : — (1.)  The  Decrees  concerning  the  Discipline 
(rfe  Ee/ormatitme,)  and  (2,)  those  concerning  the  Faith  set  forth  in 
Canons  (canones,')  which  closed  with  an  anathema  upon  all  who  held  a 
different  opinion.  These  Decrees  depended  course,  for  their  civil  and 
legal  validity  beyond  the  Koman  See,  upon  their  reception  by  the 
authorities  of  other  countries. 

The  French  Kings  at  first  solemnly  protested  against  it,  as  a  private 
assembly  of  certain,  prelates,  who  had  insulted  the  ambassadors  and 
attacked  the  liberties  of  the  throne  and  Church  of  France. 

The  clergy  of  I'rance  were  generally  well  affected  to  it,  and  often, 
but  in  vain,  besought  its  legal  promulgation. ("A)  This  promulgation  was 
made  by  the  Pope  one  of  the  conditions  of  Henry  IV. 's  reconciliation 
with  Rome  ;  but  in  vain  did  this  popular  monarch  entreat  the  Parliament 
to  consent  to  its  publication,  even  with  a  general  clause  of  reservation 
for  the  liberties  of  the  Gallioan  Church.  Ho  was  obliged  to  accept  tho 
P^„-,-.  answer  of  the  illustrius  De  Thou,(i)  that  the  ^Parliament  knew 
L  -I  no  precedent  since  the  foundation  of  the  monarchy  for  receiving 
a  Council,  without  examining  and  reconsidering  every  article  that  it 
contained. 

The  Ordonnance  of  Blois  {1S79,)  howeYcr,  incorporated  into  its  text 
large  portions  of  the  Council  of  Trent,  carefully  avoiding  to  mention  the 
source  from  whence  they  came. 

G-enerally  speaking,  it  may  be  said,  that  by  edicts,  ordonnances,  and 

(e)  See,  aa  to  the  Pope's  power  of  exeommnnioatiDg  Einga,  s.  22,  c.  4,  Da  Eef. 
(/)  "  Fi-siils;'  D.  De  MaiUane,  iii.  667.  (ff]  Ibid. 

(A)  De  OoneotdantilSacredotiiet Imperii suideLibertatiljuBBcclesiieOaUicaiiie, 
Petrus  da  Marca,  Archiepiscopus  Farislansia  (died  1962,)  1.  vii.  0.  28,  3. 
(!)  Thuanua,  1.  vii.  MemoJra  preceding  hia  History. 
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usage,  the  principal  decrees  of  the  Council,  as  to  matters  of  faith  and  disoi- 
pline|(/c)haTepractically,  though  not  formally,  been  introdnccdinto  France. 
With  respect  to  other  European  countries,  the  Tridentjne  Council  was 
generally  received  by  tliem. 

It  was  rejected  by  the  Catholic  and  Episcopalian  Cfiurehes  of  Greece, 
Russia,  Egypt,  England  and  Scotland,  and,  of  course,  by  the  Protestant 
and  Non-Episcopalian  Churches  of  Germany  and  the  North,  and  by  the 
civil  Governments  of  all  these  countries. 

CCCS:XXIV.  The  religious  wars  wliich  broke  out  at  the  beginning  of 
the  sixteenth  century,  and  were  extinguished  by  the  Treaty  of  Westphalia 
mnst  be  mtiutioned  in  connexion  with  (his  subject  of  the  Papal  relations 
with  independent  kingdoms,  Disguat  at  the  practical  abrogation  of  the 
Reforming  Councils  of  Basle  and  Constance,  determined  large  bodies  of 
religious  persons  to  break  off  all  connexion  with  the  Roman  See.  Not 
merely  the  relation  flowing  from  the  acknowledgment  of  the  Pope  as  the 
visible  Head  of  the  Church  upon  earth,  but  the  lessor  and  mora  reason- 
able relation  flowing  from  the  aok  now  I  edge  meat  due  by  comity,  and  a 
regard  to  eoolesiastical  order,  to  the  Patriaroh  of  Western  Christendom, 
were,  in  the  hour  of  indignation  and  despair,  forcibly  snapped  asunder 
by  the  Protestants  of  Switzeriand,  Erance,  and  Germany.  The  Germans 
protested  in  1529  against  the  Decrees  of  the  Diet  of  Spires,  which  forj^ad 
any  change  in  religious  matters  until  a  General  Council  coald  be  holden. 
They  Bubseq^uently  refused  to  submit  to  the  decrees  of  a  Counoil  held  in 
Italy,  *whiBh  they  thought,  not  without  reason,  would  be  in  fact  r»qco-| 
the  voice  of  the  Italian,  rather  than  the  Universal  Church.  L  -I 
They  presented  their  confession  of  faith  at  the  Diet  of  Augsburg,  1530, 

The  profound  treachery  and  great  ability  of  the  Elector  Maurice  united 
the  Protestant  Princes  of  the  empire(!)  agwnst  Charles  V.  In  1552,  the 
Treaty  of  Passau  was  made,  and  in  1555  the  Diet  of  Augsburg  was  held, 
by  which  the  liberty  of  exercising  a  religion  unconnected  with  the  Pope 
became  part  of  the  law  regulating  the  mutual  relations  of  Independeut 
States;  though  thirty  years  of  a  desolating  warfare,  which  cannot,  even 
now,  be  read  without  a  shudder,  were  to  be  endured  by  Germany  and 
Holland,  before  this  principle  was  firmly  incorporated  into  the  Public 
Law  of  Europe  by  the  memorable  Treaty  of  Westphalia,  signed  at  Mun- 
ster  and  at  Oanabruck  in  1648. (mi) 

During  this  corrupt  period,  the  minds  of  men  upon  all  questions  of 
civil  and  religious  liberty  were  much  affected  by  the  circumstances  and 
character  of  their  time.  Private  ambition  and  avarice  often  wore  suc- 
cessfully the  mask  of  religious  zeal.  True  ideas  of  liberty  and  religion 
were  mixed  with  specious  falsehoods,  which  Sprung  from  pride  of  intellect 
and  licentious  passion.  The  consequences,  as  the  subsequent  pages  of 
history  are  utifoided,  may  be  traced  in  bloody  characters  in  the  crimes 
which  stained  the  religious  revolutions  of  many  countries,  and  in  the 
controversies  which  still  agitate  the  world. 

(h)  Leqaeux,  iv.  394. 

h)  He  concluded,  at  the  aarae  tivae,  a  secret  treaty  witli  Henry  II.  of  France. 
(m)  De  Factia  et  PrivilegiiB  circa  Relipouem.     Moaer.     (Pranckfort,  1138,  as. 
19,  20,  29.)     S&iigaj,  B.  R.  ii. 
November,  1855. — 18 
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CCCXXXV-  A  new  era  of  International  Law  opens  from  the  date  of 
this  Treaty,  and  especially  with  respect  to  tho  immediate  subject  of  these 
chapters. 

The  Treaty  was  signed — not  aa  insignificant  fact — without  the  inter- 

Tcntion  or  ratification  of  the  Pope,  wlio  protested  in  *¥ain  against 

I-         -I  those  articles  of  it  which  confirmed  the  secularisation  of  coelesias- 

tical  property,  as  his  successor  was  destined  to  do  upon  the  same  ground 

and  with  tho  same  effect,  against  the  last  Treaty  of  Vienna. 

The  relations  of  the  nations  of  the  whole  earth — for  Christianity  had 
passed  the  limits  of  Europe,  and  planted  itself  in  a  new  world — were 
now  hoth  greatly  and  permanently  changed  towards  Rome.  Her  claims 
in  theory  were  the  same.  The  Pope  was  still  the  Vicar  of  Christ  npon 
Earth,  the  sole  fountain  of  the  Episcopate,  the  infallible  Judge  of  all 
matters  appertaining  to  religion ;  and  if  the  logical  consequences  of  su- 
preme temporal  as  well  as  spiritual  power  were  not  put  forward,  they  were 
not  ahandoned,  and,  indeed.  Lad  hcen  remarkably  exercised,  at  no  very 
distant  period,  in  dividing  the  newly- discovered  regions  of  the  world 
hetween  the  two  independent  States  of  Spain  and  Portugal,  and  were,  a.s 
will  be  seen,  as  late  as  the  year  1773,  asserted  in  all  their  plenitude. 

But  the  actual  state  of  the  world  as  confronted  with  these  claims  was 
this ; — An  Episcopal  Church  in  G-reat  Britain,  deriving  its  Catholic  doc- 
trine and  order  from  the  early  Fathers  and  Councils  of  the  Undivided 
Church. 

A  Church  in  France,  which  claimed  as  resolutely  as  that  in  G-reat 
Britain  the  Divine  Eight  of  the  independent  Episcopate,  and  denied  the 
power  of  the  Pope  to  dispense  with  the  customs  of  the  national,  or  the 
canons  of  the  visible  General  Churoh,  though  it  acknowledged  the  Head- 
ship and  the  Patriarchate  of  the  Successor  of  St.  Peter. 

Protestant  Churches  in  G-erniany  repudiating  Papacy,  and,  as  con- 
nected with  it  Episcopacy. 

The  CLurohes  under  tho  Patriarchate  of  Constantinople,  who  charged 
Rome  with  being  the  original  and  continuing  cause  of  the  Schism  of 
Christendom ;  and  under  this  Patriarchate  should  be  included,  at  this 
time,-the  Churches  of  Russia,  Syria,  and  Egypt. 

But  in  all  these  countries  there  were  Roman  Catholic  as  well  as  Catho- 
lic and  Protestant  subjects.  How  was  the  relation  between  the  Roman 
r*^'i41  '^^*''°li'=^  ^°^  ^^^  ^'*P^  **  ^^  carried  on  *when  the  religion  of 
L  -i  the  State  was  Protestant  or  Catholic,  but  unconnected  with 
Rome  ? — how  were  Protestant  subjects  to  be  ti'eated  in  Roman  Catholic, 
and  Roman  Catholic  subjects  in  Protestant  countries  ?  This  is  perhaps 
the  most  difficult  of  State  problems,  and  has  never  yet  been  satisfactorily 
solved. 

The  Reformation,  and  the  spirit,  which  arose  with  it,  of  searching 
inqairy  into  the  legitimacy  and  foundation  of  all  claims,  naturally  affected 
the  relations  of  G-overnments  as  well  aa  of  Churches  with  the  See  of 
Rome, 

Before  we  consider  these  relations  in  the  case  of  individual  States,  let 
us  glance  at  their  general  features  in  all  States  during  the  period  between 
the  Treaty  of  Westphalia,  and  the  last  Treaty  of  Vienna. 
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The  Council  of  Trent  was  cot  able  to  extinguish  the  general  desire — 
of  which  the  decrees  of  the  Councils  of  Easle  and  Conatanoe  had  been  the 
espressjon, — for  a  National  Church,  one,  if  cot  wholly  independent  of 
Eome,  yet  connected  with  it  only  by  a  recognition  of  its  Patriarchate  and 
Primacy.  Gismoiitane  canonists,  the  Anglicans,  and  the  Protestants, 
were  continually  employed  in  maintaining,  that  the  more  the  other  claims 
of  Rome  were  considered,  the  more  it  became  apparent  that  their  origin 
was  to  be  traced  to  the  false  Decretals  of  Isidore,  then  and  now  admitted 
to  be  forgeries,  and  which  had  been  fabricated  for  the  purpose  of 
maiming  and  weakening  the  true  apostolical  rights  of  each  individual 
Bishop.  (?i) 

Many  and  sore  appear  to  have  been  the  strivings  of  the  Church,  in 
different  countries,  to  return  to  this  primitive  state  of  order  and  discipline. 

The  attempt  waa  acceptable  to  States  and  governors,  becanse  it  tended 
to  secure  the  national  independence,  and  to  prevent  the  allegiance  of 
citizens  from  being  distracted  between  the  claims  of  a  native  and  a  foreign 
super 

Tt  w     th  t    t    nd  th     f         f    11  1  <^  r    fif^i 

«Parl    m    t    wh    h      R  m       C  tb  1      C  th  1  P    t    t     t    L     ''^J 

to  cnt  ft  th     h        1     f     mm  t  1     t    t  w  th  th  b 

jectB  wh   h  th    I  p    k  pt    p 

Th  It  1      th     ty    f  L  g  t         d  N  th      jp  al  f    m 

Bccl        tic      t    t    R  ra     th    A       t      th        t  bl   hm     t     nd  p 
teeti         nddpt         fPlg        Od  dH  w  bit 

upon  wh    h  th    4  f  S    t     w  t        lly    {  t       p    1 

the  1   )  1    I  b  t  th  tw    q      t        wh    h        f  It 

natio     lit  w  b  th     P  p    y  d      Im    t        1         ly 

ocoujj  thfg        dfthht        Ipt       d       fcth       ph       d 
upon  wh    h  th      t    ^gl    w     m    t  d  m    t  mp    t     t 

1.  Th   t  d     wh   h  th   I    1 1  t  C    fiim  t        f  B  h  p 

shonllb     bt       d  f    m  th    P  p 
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[        ] 


(o)  Gerai'di  Koodt,  DiBsertatio  Quarta,  de  Seligione  ab  imperio  Jnre  OeQlium 
libera,  Tol.  i.  p.  641.  (ed.  Lngd.  1735:)  "Interest,  inqviis,  civitatum  qu&  form&, 
qno  ritu,  qnibas  cEeiemoaiis  colatur  Dens,  nempe,  ne  fiant  conreatas,  qnomm 
initiia  in  rempublicam  conjnrfttiones,  et  adversija  leges  stupra,  aflultetia,  inoestua, 
ciedes,  parricidia,  falsa  testimooia,  frandeave  cogiteatur.    Mob  est  enim  religio 
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treatmenl  of  which  has  greatly  perplexed  the  Goyemments  of  States, 
and  with  respect  to  which  their  intellectual  errors  and  moral  crimes  have 
been  of  a  most  grievous  kind — namely,  the  treatment  of  auhjocts  pro- 
fessing a  different  religious  belief  from  that  established  by  the  State; 
Boch  errors  and  crimes  as  are  ilhalrated  in  the  treatment  of  tte  Hugue- 
nots in  France,  and,  in  a  leas  degree,  of  the  Roman  Catholics  in  Ireland. 
No  idea  appears  to  have  been  of  slowe  g  th  thin  that  if  real  religious 
toleration.  The  absence  of  it  led,  as  w 
of  foreign  Grovernmcnts,  on  behalf  of 

it  led  also  to  a  still  more  strange  resu  V  R 

Catholic  Q-ovemment,(p)  which  would 

claded  a  regular  Treaty  with  its   own  P    te  d 

«p  towns  and  cities,  like  Eochelle,  as 

the  Treaty  should  be  observed, — a  mo  aJ  m 

policy. 

The  Edict  of  Nantes  (a.  d.  1598)  a  B  (  ) 

among  the  most  painfui  aud  disgraceful,  but  also  the  most  remarkable 
and  instructive  pages  of  history. 

OCCXXXVII.  The  policy  pursued  by  the  Papacy  upon  this  question 
of  reli^ous  toleration  deserves  notice.  The  Pope,  having  in  vain  remon- 
|.^o-_-|  8trated>  by  his  Nuncio,  against  the  *Treaties  of  Munster  and  of 
L  J  Osnabrttck,{3)  put  forth  a  Prote3t,(j-)  in  the  shape  of  a  Bull,  in 
which  he  represented  these  Treaties  as  "infinitely  prejudicial  to  the 
Catholic  religion,  to  the  Divine  worship,  to  the  Apostolical  See  of  Rome, 
to  inferior  Chnrehes,  to  the  orders  of  the  clergy,  as  well  as  to  their  eecle- 
siastical  jurisdiction,  authorities,  immunities,  franchises,  liberties,  exemp- 
tions, privileges,  and  rights ;  inasmuch  as,  by  divers  articles  of  one  of 
these  Treaties  of  Peace,  the  lands  formerly  possessed  by  the  clergy  in 
those  countries  are,  amongst  others,  abandoned  for  ever  to  the  heretics 
and  their  successors  :  the  free  exercise  of  their  heresy/  is  in  several  places 
allowed  to  thae  heretics,  styled  of  the  Confession  of  Auffiburff ;  land  is 
promised  to  he  assigned  to  them,  to  huild  temples,  and  iheg  are  admitted 


1  pei-iade  ad  severiUtum  legnm  pertineat,  ac  ai  adbibita  non 
easat  imago  religiouis?  Sic  homiaum  sncrificia  in  Attica  sustulit  Tiberii  princi- 
patua,  sie  Baochanalia  Bomte  atque  in  Italia  coerooit  Senataa,  ctetemm,  innoxia 
sit  Religio  uec  ad  tnrpe  atque  improT>nm  deflectat  facinus,  sed  virtutem  juvat  et 
bonce  mores,  sed  agat  ut  aalva  sit  Reipablicse  reverentia  qnod  imptobetur  7  niai  si 
quia  non  flagitia  seethe  affiois,,  sei  eectam  quamquam  scelere  vacuam  pnniendam 
eiistimat?    Sed  hoc  injusti  ac  fert  et  crudehs  bomints  esse,  quia  non  videt?" 

P.  643.  "Nam  si  (secta)  perdend'e  =it  Eeipnblicie  non  quia  nova  est  prohiberi 
debet  aed  quia  aoxia." 

P.  644.  Hoodt  remarks  that  Valentioian  tlie  elder  is  praised  by  Ammianus  (i. 
lib.  30,  0.  9,)  for  his  toleration  and  Noodt  also  (.ites  Valentin ian's  Constitution, 
in  the  Codes  Tbeodoaianus,  which  eods —  Testes  Snnt  legea  a  me  in  eiordio  im- 
perii mei  datie  qaibus  nnicuique  qnod  ammo  imbibisset,  colentli  libera  faculta 
tribnta  est.  Aec  Maruspidnam  rr^  reheDdtrnv,  sed  aocenler  ezerceri  velamiia,"  Val- 
entiniau  was  a  Christian. 

(p)  Portalia,  ib.     Introd.  pp.  is — sis 

Ig)  Vide  ante,  toI.  i.  p.  48. 

(r)  Pari.  P.  for  1816,  pp.  103-4  L  Hittoiie  du  Traite  Je  Westplialle,  par  le 
Pare  Bongeaat,  t.  vii.  pp.  413,  414,  433 
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along  with  the  Catholics  to  public  functions  ami  offi.QO'.  .  .  .  There- 
fore, we,  of  our  own  accord,  from  our  certaia  knowledaje,  after  matare 
deliboration,  and  by  virtue  of  the  plenitude  of  the  eoolesiastieal  power, 
pronounce  anc3  declare  by  these  presents  that  the  aforesaid  arliclea     . 

.  .  ,  hiive  been  by  right,  are,  and  aha,ll  be  for  ever,  null,  void,  of 
no  value,  iniquitous,  unjust,  condemned,  reprobated,  frivolous,  without 
any  force  or  effect,  and  that  mo  one  is  bound  to  observe  them,  allhoa</h 
thei/  sitould  have  he&a  confirmed  or  strengthened  fey  an  oath.ii\  .  . 
Neverthelesa,  by  way  of  greater  precaution,  and  aa  far  as  may  be  neces- 
sary, we,  of  our  own  said  accord,  knowledge,  deliberation,  i>lenitudL-  of 
power,  condemn,  reprobate,  annul,  suppress,  and  deprive  of  all  force  and 
value  the  aforesaid  articles,"  &c. 


*CH  AFTER   VII.  [*358] 


THE  TKTERNATIONAL  RELATIONS  OP  THE  PAPACY  WITH  FOEGIQN  BTATEf 
IN  WHICH  THE  ROMAN  CATHOLIC  CnURCH  IS  ESTABLISHED,  DUEaNC 
THE  PEKIOD  BETWKEN  TOE  BEFOKMATION  AND  THE  PRESENT  TIME.— 
THE  HISTORY  OE  OONCOIIDATA. 

CCCXXXVIII    The  f,     t     "1   f  th   C         1  t    f  F       '   I  (  )  w 
hmnnqyh  mp  p  bwr 

hn  gp  I  g  mwhwh  hfwi 


p  ud  d  d        h         y         h  ym 

m  ti  d  h   w  m 

Pp  d  hCwhnm  d 

State  was  thrown  into  the  utmost  confusion,  and  its  subjects  w 
of  their  greatest  blessing.  The  means  to  which  one  temporal  State  resorts 
against  another  temporal  State,  of  compelling  the  execution  of  the  con- 
tract, were,  or  ought  to  he,  wanting  iu  this  instance. 

France  and  Naples  might,  and  did  indeed,  sometimes  sanotioa  the 
invasion  of  the  Papal  territories,  as  of  Avignon  and  Beneventum,  and 
BO  far  treat  the  Pope  in  this  respect  as  a  temporal  Prince,  as  to  havo 
recourse  to  the  means,  which  International  Law  would  sanction,  of  com- 
pelling a  temporal  Prince  to  fulfil  his  contract. 

*To  dwell  on  the  mischief  done  to  the  Church  aloae  by  this  pocQ-i 
consequence  of  the  Concordat(6)  of  Francis  I.,  docs  not  belong  L  J 
to  this  work ;  but  such  misebief  to  the  State  and  Church  could  never 
have  arisen  under  that  primitive  rule  of  the  Church  by  which  the  Bishop 
was  elected  by  the  laity  or  clergy,  or  both,  and  instituted  by  his  oompro- 

(j)Tiae  ante,  pp.  6T,  299,  in  fine.  (a)  DePradt,  pp.  304-5. 


>v  Google 


238  PHILLIMORB    ON   INTERNATIONAL   LAW. 

vinoiala  aad  Metropolitan.  "  II  est  sana  doute  oouforme  h  1' antique  dis- 
cipline de  I'EglisG  Gallicane  d'attribuer  aux  Me tropoli tains  et  aux  plus 
anciena  Eveques  des  metropolos  I'institution  dea  ETeques,'Yc)  ia  the  lan- 
guage of  the  "  Exposition  des  Prinoipes  sur  la  Constitution  du  Olerge 
par  les  Evoques  dCputfis  a  I'Assemblfie  aationaJe"  in  1791, (i^)  of  which 
Piua  VI.  approved,  and  whioh  a  modern  French  council  has  pronounced, 
not  unjustly,  to  he  one  of  the  fairest  moDumantB  of  the  G-aJlican  Church. 

CCC5XXIX.  Between  the  reign  of  Francis  I.  and  Louis  XIII.,(e) 
on  account  of  the  Pope's  refusal  of  a  Bull  of  institution  to  a  Bishop 
nominated  by  Henry  IV.  to  the  See  of  Auserre,  that  see  was  vacant  for 
twelve  years.  Louis  XIIL  underwent  a  similar  refusal  in  the  person  of 
the  celebrated  De  Marea,  whom  he  had  nominated  to  tho  Bishopric  of 
Conserans;  and  the  vacancy  lasted  six  years,  from  1642  to  1648. 

Three  Popo8(/)  successively  refused  the  confirmation  of  the  Bishops 
of  Louis  SIV.,  and  the  number  of  vacant  sees  amounted  at  one  time  to 
thirty-five.  In  later  times  the  Pope  sometimes  accomplished  tho  end  of 
refusal  in  a  less  direct  manner,  by  leaving  out  the  name  of  tho  Prjnoo 
in  the  Bull,  which,  according  to  the  Concordat,  ought  to  be  there,  and 
thereby  making  it  appear  that  the  nomination  was  mads  propria  motti  of 
the  Pope,  and  not  of  the  Sovereign.  Such  BuUs  were  of  course  rejected 
by  the  Prince. 

_,„„„-.  OOCXL.  To  these  disagreements,  in  apite  of  a  Concordat 
*-  J  *between  the  States  and  the  Pope,  Christendom  is  indebted  for 
the  over  memorable  declaration  of  the  liberties  of  tho  Gallican  Church. 

As  early  as  1504,[y)  tho  University  of  Paris  protested  against  certain 
powers  claimed  by  the  Legate  d'Amboise,  with  respect  to  the  collation 
of  benefices,  and  the  rights  of  graduates,  and  asserted,  with  respect  to 
denying  the  absolute  power  of  the  Pope,  that  "*ra  hoc  consisiit  Ubertas 
Ecclesise  GaUieanse."  In  1594,  Pierre  Pithou,(AJ  published,  under  the 
title  of  "LibertSs  de  I'Bglise  Q-allJoane,"  a  sort  of  code  of  eighty-four 
articles,  deduced  from  two  maxims,  namely,  the  independence  of  Princes, 
and  the  limitation  of  Papal  authority  by  canons  and  councils.  This 
code  has  been  called  by  French  writers  the  Palladium  of  France,  and 
has  actually  been  cited  in  edicts,  as  in  that  of  November,  A.  D,  1719. (*') 
In  1651  it  was  published,  after  Be  Marea  had  defended  it  in  his  great 
work,  with  a  "privilege"  prefixed  by  tho  King,  in  which  the  work  was 
represented  as  placing  the  Regalia  of  the  Crown  in  ecclesiastical  matters 
beyond  dispute. (i) 

In  A.  D.  1614,  tho  States- General  complained  bitterly  of  infringe- 
ments upon  their  liberties.     In  1663,  tho  Sorbonne  put  forth  sis  arti- 

[c)  Sco  this  cspoaltion  at  length  in  Lequeui,  i.  499. 
U)  lb.  387.  (e)  De  Pradt,  i,  c.  6. 

\f)  Innocent  SI.,  Alesander  VIU.,  Innocent  XII. 
{g)  Lequeas,  i.  358. 

(A)  The  most  learned  Frenchman  of  his  time ;  bera  at  Trojes,  died  1598,  at  the 
age  of  57.    Frangois  Pithou,  his  brother,  shared  his  labours  and  fame. 

(i)  Durande  De  Maillane,  cit.  t.  iii.  194,  contains  the  eighty-four  articles  at 

(k)  The  most  famoua  i 
in  two  vols,  folio.  Some 
assembly  of  the  clergy  in 
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elo3,{0  denying,  in  the  plainest  language,  all  authority  of  tlie  Pope, 
direct  or  indirect,  in  temporal  matters,  declaring  that  he  had  no  power 
of  dispensing  with  the  obedience  of  subjects,  of  deposing  Bishops,  that 
he  was  not  infallible,  and  asserting  the  inferiority  of  the  Pope  to  an 
oacumenical  council,  and  proclaiming  that  tho  King  had  no  superior  but 
God. 

*In  1673, (m)  Louia  XIY.  extended,  by  an  edict,  his  Regale  r^oj^-i-i 
over  all  the  dioceses  of  his  kingdom.  Two  prelates{n.)  only  L  J 
resisted  this  edict;  one  of  whom  appealed  to  Pope  Innocent  XL,  and 
was  protected  bj  hini.  The  Archbishop  of  Toulouse,  never theles*!,  pro 
ceeded  against  the  Bishop  aad  his  Vicara  Greneral  Ihe  quairel  between 
the  Crown  and  the  Pope  becime  esacurbatod 

The  King,  under  the  advite  of  Le  Ptlhei  and  Bossuet,  appealel  to  a 
general  assemblj(o)  of  his  clergy ,  and  the  result  was  the  f  inious  deck 
ration  of  the  clergy  in  lbb2  sanctioned  by  thiityfour  Bishipi,  and 
contained  in  four  articles,  ]  retty  much  the  same  in  effect  a"  thi  sit  irti- 
clea  of  the  Sorbonne,  and  recogn  sed  by  came  the  authoiity  ot  the 
Council  of  Constance.  It  was  appovcd  by  Eoyal  Edict  m  Maioh, 
1682,(p)  and  annulled  by  a  Biief  tiom  Innocent  \I ,  of  Apiil  11,  lbS2 
The  Pope  arbitrarily,  and  not  upon  any  alleged  canonical  or  moral 
defects,  refused  Bulls  of  Institution  to  the  Bishops  nominated  by  the 
Crown.  Alexander  VI.  went  a  step  farther  than  his  predecessor,  and 
published,  January  20,  16&1,  the  Bull  Inter  mvlHpUces,  by  which  he 
annulled  the  resolutions  equally  with  respect  to  the  Begale(5)  and  the 
spiritual  authority, — a  Buii,  it  may  be  observed,  subsequently  confirmed 
by  another,  the  Auctorem  fidei,  of  Pius  Vl.frJ 

*Meanwhile  the  question  of  ambassadorial  privileges  a 


Rome;  the  Pope  excommunicated,  the  Ambassador  protested, (( 


'  [*362] 


(l)  Duranflo  Da  MaUIane,  ubi  supr.  t.  iii.  310. 

ha)  Da  Pradt,  i.  335. 

(b)  D'Aletb  and  De  Pamiera.     The  latter  published  a  perspicuous  little  tract, 
entitled  Tr^l4  de  la  IWgala.    "  The  E6gale,"  he  sajs,  "  consists  in— 
"  1.  La  diapoaitioQ  dea  reveaus  de  I'Egliae  vaoanta. 

"  2.  La  collation  depkm  droit  dea  bSoefices  non  cures  durant  la  Tacance  du 
si^ge  episcopal." — P.  S. 

(o)  It  was  at  the  opening  of  this  meeting  that  Bossnet  published  his  aonnon 
"  Sur  I'OnitS  de  I'Eglise." 

(p)  Which  in  February,  1810,  Hapoleon  declared  by  an  Imperial  Decree,  and 
promnlgaCed  as  the  Law  of  Prance. 

(g]  Lec[uettx,  iv,  372-3. 

[t)  In  1786,  when  Scipio  Ricci,  Bishop  of  PIstoja  and  Prato,  called  a  Diocesan 
Synod,  which  more  than  adopted  the  French  articles. — Coppi,  Annali  d'ltalia,  i. 
p.  iB5. 

(s)  The  following  dissertations  by  D'Agueaseau  should  be  noticed:— 

"  M^moireaHisUhriques  sur  lea  Affairea  de  TBgliae  de  France,  depuis  1697  jusqn'au 
1710,  ouEfcitdece  que  M.le  CIiancelierd'Agnesseauafait  enfaveurdesMaiimea 
du  Royaume,  des  Liberlfis  d'Eglise  Gallieane,  et  de  notre  Droit  Public  Eccieaiaa- 
tiqne,  dans  la  dispute  du  QuiStisme  en  1697;  dans  les  affaires  du  Bref  de  1703 
contre  le  fameux  oaa  de  conscience,  de  la  Bulle '  vilieam  Domini  Sabaoth'  de  1705 ; 
de  M.  I'Bvdqne  de  Saint^Pons,  et  de  la  Declaration  dea  douse  Brfques  en  1610  au 
sajet  de  TAasemblSe  du  Clatg^  de  170B." — Tom.  ziii.  p.  161. 

"  Fragment  d'une  t=  Instruction,  qui  n'a  paa  6t&  aohev^e.— Sur  I'fitude  du  Droit 
BcoWaiaatique. — Notions  gfingralea  Eur  la  raanifete  d'fitudier  le  Droit  Ecclfeiastique.'' 
lb.,  torn.  i.  p.  415. 
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Tho  Nuncio  at  Paris  was  put  uoder  restraint;  Avignon  was  seized 
upon ;(()  thirtj-five  Bishops  were  refused  Bulls ;  the  Advocate-General  of 
the  Parliament  of  Paris  spoke  of  the  conyooation  of  a  council,  and  of  a 
return  to  the  Pragmatic  of  piovidiug  for  their  own  Church  without  the 
Pope. 

COCXLL  The  Bishops  were  on  the  point  of  rejecting  altogether  the 
Papal  authority,  when  Louis  XIV.,  aided  by  BosEuet,  prevented  this 
catastrophe.  M 

Peace  was  made  in  1793  with  Innocent  III.  Certain  Bisliops  were 
indueed  to  write  a  penitenlial  letter  to  the  Pope,  and  Louis  XIV.  pro- 
mised him  hy  letter  that  the  Edict  of  1682  should  not  be  esecuted, 
r»^fiR1  *'""-''S''  ''  ""^^  ^^^  *°  ^^  recalled.  *For  in  1713,  when  Clement 
L  J  XI.  called  upon  Louis  to  forbid  the  teaching  of  the  four  articles, 
that  monarch  wrote  a  letter  to  say  he  had  engaged  not  to  enforce  the 
execution  of  the  Edict  of  16S2,  but  that  it  wonld  be  unjust  to  forbid  the 
articles  being  taught.  The  Pope  was  satisfied,  and  issued  the  Balls. 
The  letter  was  kept  as  a  trophy  of  the  suhmiasion  of  the  Galilean  Church, 
brought  to  Paris  by  Pius  VII.  in  1801,  and  soon  sifterwards,  it  is  said, 
burnt  by  Napoleon. (3:) 

CCCXLIL  The  revocation  of  tho  Edict  of  Nantes,  the  theological 
quarrels  between  Jesuits  and  Jansenists,  and  the  miserable  discords 
arising  out  of  the  Bull  Unigeniim,  closed,  in  sorrow  and  disgrace,  the 
seventy-two  years'  reigu  of  Louis  XIV.  in  1715;  but  it  should  be  men- 
tioned that,  in  the  year  1695,  an  Ecclesiastical  Edict — in  imitation  of 
those  precursors  of  modern  codes,  the  Civil  Edicts  of  1665  and  1670 — 
incorporated  into  a  sort  of  code,  without  reference  to  Home,  a  recapitu- 
lation and  readjustment  of  a  great  variety  of  picvious  domestic  legisla- 
tion upon  the  Oallican  Church,  especially  of  the  mutual  duties  and 
relations  of  it  and  the  civil  power. 

COOXLIII.  In  1716,(!/)  Clement  XL  at  first  refused  Bulls  of  con- 
firmation on  grounds  connected  with  the  Uni'jeniius  Bull,  to  the  Bishops 
of  Bayeiix,  Tours,  and  llhodea,  but  yielded  at  last  to  the  positive  demands 
of  the  Regent, 

In  1723,  when  the  infamous  Dubois  was  installed  in  tho  cbair  of  the 
President  of  the  Assembly  of  the  Clergy,  he  proclaimed  his  intention  of 

"  SSYI.  Plaidoyer.  Du  7  Aoust,  1693. — Dans  la  Cause  de  Frfire  Houdiart,  Cor- 
deher,  qni  e'^Wit  fait  transferer  daus  I'ordre  de  S.  Benoit  et  de  Charles  dn  SaulL 

"  1°.  81  un  Bref  du  Pape  portant  coafirmation  d'uae  translation  d'nn  Religieax, 
d^dar^B  flhualve  par  na  An'fit,  eat  abusif  ? 

"  2".  Si  ce  Bref  et  des  Lettrea-Patentes  obtenuea  du  Soi  pour  en  ordonner  l'es6- 
CuUon,  peuvent  UToit  effet  an  prejudice  d'un  tiers? — li).  torn.  ii.  p.  587. 

(<)  As  it  had  been  in  1663,  when  the  Ambassador  was  insnited  at  Some.  Sntia- 
faction  was  demanded  and  obtained,  and  an  obelial:  erected  at  Borne,  with  an  inscrip- 
tion recording  tlie  fact. 

war  der  Augenblick,  wo  jene  Bischofe  anf  dem  PnQkte,  atanden,  das 
1  aach/oTmell  aussjssprechen  ;  dec  Entwurf  del  Declaration  war  gans  in  die- 
Bern  oinna  von  dem  Biscbof  von  Tournay  gefasst.     DasE  es  nicbt  daau  kam,  war 
das  Werk  Ludwigs  und  des  grosEeo  Bosanet." — Phillipps,  Kirchenreclit,  iii.  358. 

{x)  "  On  na  siendra  plus  nous  iroubkr  atiec  ees  cendres,"  Napoleon,  ia  reported  to 
have  said  when  he  burnt  it. — De  Pradt,  i.  353-4. 

[y)  De  Pradt,  i.  368.  This  waa  at  the  time  when  no  opposition  was  made  to 
the  conferring  of  the  Cardinal's  hat  upon  Dubois. 


(«)  "Dies 
Schiama  auci 
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acting  the  part  of  an  Ultramontane  Carclmal.(»)  But  death  inter- 
rupted his  design  of  covering  bis  man j  vices  with  tho  mantle  of  disloyal 
bigotry. 

Iq  1762,  ihe  Order  of  the  Jesuits,  the  great  champions  of  the  Papal 
power,  was  suppressed  by  a  decree  of  Parliament  of  Paris. 

CCOSLIV".  In  1766,  Louis  XV.  put  forth  a  decree— ia  r^Qfj^-, 
*which  he  referred  to  the  Edicts  of  1682,  1695,  and  a  decree  L  -J 
of  his  Council  in  1781,  as  containing  the  uadouhted  Law  of  France — 
that  though  the  Ctiurch,  having  a  real  authority  from  God,  wm  subordi- 
nate to  no  other  in  spiritual  matters,  the  temporal  power,  "which 
emanates  from  G-od,  is  held  from  God  alone,  and  is  neither  directly  nor 
indirectly  dependant  on  any  other  power  on  earth ;"  that  though  the 
Church  has  eaclusiye  power  to  pronounce  upon  questions  of  doctrine, 
yet  the  State,  before  it  assisted  in  their  execution,  had  a  right  to  examine 
their  form,  to  see  that  they  are  agreeable  to  the  constitution  of  the  king- 
dom, whether  they  will  affect  public  tranquillity,  as  well  as  to  prevent 
qualifications  unauthorized  by  the  Church  being  attached  to  their  publica- 
tion ;  that  it  was  the  duty  of  the  temporal  power  to  watch  over  the 
honour  of  citizens,  and  to  see  that  it  was  not  violated  by  tho  non-observ- 
ance of  ancient  rules  and  formalities,  with  respect  to  which  the  Sovereign 
was  to  be  considered  as  the  external  Bishop  and  avenger;  that  ho  had 
a  right  to  declare  invalid  vows  which  are  not  in  conformity  with  civil  or 
canonical  rules,  and  to  reject  and  exclude  religious  orders  which  are 
injurious  to  the  State  ;  and,  therefore,  that  in  order  to  preserve  the  just 
boundaries  between  the  temporal  and  spiritual  powers,  it  was  ordered 
that  all  the  Royal  Edicts,  and  especially  the  Edicts  of  1682  and  1695, 
should  be  executed  throughout  the  kingdom,  and  that  the  four  resolutions 
of  the  assembled  Bishops  of  the  kingdom  in  16b2  should  be  inviilably 
observed,  supported  by  all  univeisities,  and  taught  jn  all  seminaries 
throughout  the  kingdom.(a) 

*CCCXLV.  In  1768,  the  Puke  of  Pa.rma  made  an  edict  upon  r^ggg-. 
a  variety  of  subjects  of  a  mi\od,  civil  and  spuitual  character,  •-  J 
and,  among  other  matters,  foibad,  without  his  permission,  appeals  to 
Home  from  litigations  as  to  the  benefices  of  the  I>utchy  ,  he  forbad  also 
commissions  to  be  conferred  on  stranger?,  and  ordered  that  "no  wiiting 
coming  from  Eome,  "or  other  foreign  counlii/,"  should  have  any  effect 
in  Parma  without  the  Sovereign's  exequatur.  Clement  XIII.  published 
a  Brief  [monitorio  di  Parinoi^  calling  the  Ducby  his  own  {nosiro  dueato 
di  Parma,)  declaring  the  edict  void,  forbidding  all  ecclesiastics  to  obey 
it,  and  pronouncing  that  all  ooncerned  in  the  publication  had  incurred 

(2)  Hiatoire  de  Praace,  par  H.  Martin,  torn.  xvii.  p,  293,  ed.  1851. 

(a)  See  Appendix  to  Report  fcovn  Committee  on  Regulation  of  Soman  Catholics 
in  Foreign  Countries,  ordered  by  the  House  of  Commons  to  be  printed  in  1816- 
1817,  and  to  be  reprinted  in  1863.  In  this  puWiealJon,  but  Etill  more  in  tlie 
Correspondence  reepeclJDg  the  Relations  esiatiog  between  Foreign  Governments 
and  tbe  Court  of  Rome,  printe'd  by  Parliament  in  13B1,  is  contained  a  vast  mine 
of  information.  No  work  exists  which  gives  the  modern  history  of  these  relations 
with  a  fullness  of  detail  at  all  comparable  to  tliia  latter  publication,  and  the 
authority  fumislied  by  the  minister  of  each  country  is  "  "       '-'-'- 
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the  censures  of  the  Bull  In  Ccend  Domini^  and  eowld  not  be   absolved 
except  by  the  Pope  or  hisBucce3sors.(6) 

Du  Tillot,  the  Minister  of  Parma,  appealed  to  tlie  Courts  of  Europe 
againet  this  act,  aD  J  not  lu  Tain ,  for  the  ri,ferenoe  to  the  Bull  I  C  n& 
Domtm  had  eicasperated  all  the  SoTereij,ns,  ind  the  Bourbjns  wtre  also 
especiallj  often  led  by  the  aggiession  ou  thar  kiasman  Poitu^^l  col- 
demBed  the  Brief  The  E-ing  of  Spam  put  out  an  edict  that  the  B  ill 
In  Ccenfl  had  nevci  been  roreiyed  m  his  dominions  The  Pmhament  of 
Pans  roprobited  the  Brief  (c)  and  obsoived  that  all  countries  r  jectcd 
the  In  Cavt  Bull,  attacked  violently  the  continual  reapfearance  of 
!  and  illegal  pretenaiins  of  Eome  and  cxpiessed  indigBatun  at 
the  exequatur,  "  it.hich  is  (/(c  law  of  til!  c  1 1  tries,  an  I 
partiiularli/  (f  Fiavce,"  acd  icquested  that  the  hw,  eontiintd  m 
the  77th  article  "of  our  liberties,  should  be  enfcroed,  via,  "thit  ill 
Bulls  and  despatches  coming  fiom  the  Couit  of  Eome,  without  eso  p 
tion,  aie  to  be  examined,  to  aaoertain  whether  they  do  not  contain  any 
f'^f  n  ^^"'S  ^^'^^  ^^  "^y  minnei  may  prove  prejudicial  to  the  *right3 
L  -I  and  hbrrtiLS  of  the  Galilean  Church, ((f)  and  to  the  authmty  of 
the  King  '  The  principal  propositions  maintained  by  this  Parliament 
were  emtodied  and  promulgated  in  a  Eoyal  Declaration  m  the  'ime 

The  Pope  ftund  bo  support  Miria  Theresa  coldly  replied  to  his 
solicit«4tiona  for  aid,  thitit  was  not  an  affair  ot  religion,  but  of  Stite 
policy  Venice  declared  also  agamat  the  Pope  The  King  of  Nijles 
invaded  Beneven to  and  Ponteeoivo,  (he  King  of  Prance  Avignon  anl 
the  Venaissin.  All  the  Sovereigns  dtmandud  the  lecal  of  the  Eiiet,  and 
the  Papal  snjpieision  of  the  Jesuits 

CCCXLVI  Clement  Xlll  died  la  (he  midst  of  this  tumult 
Clement  XIV.  (Loienzo  G-angmelli,)  leanmgi  ithei  (o  the  Ee^ralisti  who 
counselled  concession,  thin  to  the  Zelanti,  who  wished  to  uphold  all  the 
claims  of  Eome,  re'itoied  peioe  He  prohibited  the  leading  of  the  Bull 
In  C'xn&j  made  concessions  to  Saidinia,  stnt  a  Nunuii  to  Portugal, 
suspended  the  monibmum,  against  Pirma,  anl  in  1773,  true  to  the 
piliey  of  the  Roman  S  e  m  the  cxse  of  the  Templais,(  )  pronounced  the 
det-iee  of  dissolution  igamst  the  mjst  faithful  soldn.rs  jf  hi^  see,  the 
Jesuits  (/) 

The  Eevolution  was  followed  (17*^9)  by  the  confiscation  of  the  pro 
perty  of  the  Chuioh,  an  1  what  was  called  the  civil  oonstitutirn  of  the 
clergy,  cne  main  failure  of  whuli  was  thit  the  Bi'-hops,  though  they 
were  (o  announce  in  writing  their  ippomtment  to  the  Pope,  wue  not  to 
leceive  from  him  canonical  institution,  but  fiom  the  Metropolitan  ur 

(i)  Ooppi,  i.  p.  11.     Martens  Tr.  i.  p.  495. 

(cj  This  arrU  {26tli  February,  1768)  of  Parliament  U  referred  to  a  clear  law  in 
tbe  firEt  of  the  Organic  Articles. — Vide  post. 

{d)  fiequiaitioa  of  tlie  Attocnaj-Genecal  and  ArrU  of  tte  parliament  of  Pacis. 
Report  of  181T,  Pari,  Papers,  pp.  1T9-1B1. 

(e)  Tide  ib.  for  Lettecs-Pafant  of  tbe  King  io  1T72,  saspending  the  i 
the  arrSt;  hat  the  Bubstance  of  it  was  proclaimed  iu  a  Eoyal  Declariit 
Marcli,  1772.— Vide  ib.  pp.  178-181. 

if)  Eanlce. 
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senior  Eistop.     Thirty  Bishops  protested  against  these  measnres  and  the 
Pope  condemned  them  in  various  Briefs. 

CCC2LVII.  We  pass  over  the  persecutions  of  the  clergy,  the  history 
of  the  Constitutional  Church,  the  consecration  of  *constitutional  r^qoir-i 
Bishops,  and  approach  the  second  and  the  oxjsting  Concordat  <-  ' 

of  France,  namely,  that  between  Napoleon  and  Pius  VII.  in  1801.  It 
,s  of  seventeen  articles, 
preamble  recognized  on  the  part  of  France,  that  the  "  Catholic 
3  Roman  religion"  was  that  of  the  great  majority  of  French 
citizens,  and,  on  the  part  of  Home,  that  great  advantages  had  accrued, 
and  were  expected,  to  this  religion  from  the  re-establish  meat  of  it  ia 
France,  and  tho  public  profession  of  it  made  by  the  Consuls ;  that  a  new 
arrangement  of  diocesses,  "  de  concert  avec  le  gouvernemeot,"  should  be 
made ;  that  the  First  Consul  should  nominate,  and  the  Pope  institute 
Bishops,  according  to  the  ancient  forms  used  in  France ;  Ihat  the  Bishops 
and  Eoclesiaatios  of  the  second  order,  before  entering  into  thair  functions, 
should  swear  obedience  to  the  Republic,  and  not  to  abet  by  oounoi!  or 
undertake  any  plot,  "  soit  au  dedans  soit  au  dehors,"  contrary  to  tho 
public  tranquillity,  and  to  reveal  anything  of  the  kind  to  the  Government. 
It  provided  that  the  First  Consul  should  have  the  same  rights  and  prero- 
gatives as  the  ancient  government.  This  Concordat  was  followed  by  cer- 
tain Bulls,  "  Indults,"  and  Briefs(i/)  on  the  part  of  the  Pope,  the  most 
remarkable  of  which  was  the  Brief  Taw,  mulla,  in  which  the  Pope,  in 
order  to  facilitate  tho  new  arrangements  with  Bonaparte,  obliged  eighty- 
one  Bishops,  admitted  to  be  "anciens  et  viritables  Ev4q'U£»,"  as  the 
reward  of  their  fidelity  to  the  Church,  and  their  loyalty  to  the  Crown, 
to  resign  their  sees.  Forty-five  submitted;  thirty-si£(7t)  resisted.  It 
should  never  be  forgotten  that  the  Pope  proceeded,  by  tho  Bull  Qui 
Christi  Domini,  to  deprive  these  thirty-sis  *prelates  of  their  aces,  r^iiCQ-i 
without  a  form  of  a  canonical  judgment,  without  an  allegation  of  L  ■' 
fault,  much  less  of  crime,  upon  the  naked  pica  of  tho  necessity  of  the 
time.  Civil  history  might  be  searched  in  vain  for  an  act  of  more  flagrant 
injustice.  Ecclesiastical  history  affords  no  precedent,  and  will,  it  may  bo 
hoped,  afford  no  imifittion,  of  so  barefaced  a  contempt  for  all  moral  right 
as  well  as  all  Canonical  Law  and  custom.  The  very  apology  gave  the 
enemies  of  religion  the  occasion  of  rejoicing  at  the  practically  acknow- 
ledged dependence  of  the  Church  upon  the  State. 

CCCSLVIII.  Little  good  accrued  to  the  Eoman  See  from  the  servility 
to  Napoleon.  On  the  very  day  upon  which  the  Concordat  was  published 
articUi  orgamques  of  the  G-overnment  were  issued ;  which,  though  remon- 
strated against  by  the  Pope,  and  though  their  abrogation  formed  a  part 
of  the  abortive  Concordat  of  1817,fj)  remain,  It  should  seem,  to  this  day 

{g)  Eccleeia  Christi,  16th  August,  1801.  Qui  Chcisti  Domini,  30tU  NoTemlier, 
1801.  Indalt.  Apostolicre  Sedis,  8th  April,  1802,  by  the  Pope's  Legate,  Oaprara, 
diioinisliiug  the  number  of  Festival. 

^801116  of  these  reticeii  to  England,    They  formod  vphat  was  called  "  La  Petite 
!,"  and  which,  lilie  the  Nonjaring  Oburoh  in  England,  continued  to  exist  for 
some  time,    ^deed,  it  wonld  appear  not  to  have  been  wholly  extinct  in  1853.    For 
some  account  of  them,  see  The  Guardian  of  Febroary  4,  1852. 
(j)  Leijueux,  iv.  400. 
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a  loi  de  T  Etat.(k)  These  articles  were  prefaced  by  Portalia  (no  mean 
name  in  French  jurisprudence.)  Thoy  contain  provisions  with  respect 
to  the  verification  of  Bulls,  the  Delegates  of  the  Pope,  the  Decrees  of 
Councils  held  out  of  France,  and  of  General  Councils,  and  of  the  Appel 
comtne  d'abvs  (with  a  very  long  enumeration  of  possible  cases  for  its 
exercise,)  which  secured  the  independence  of  the  kingiJora  in  a  more 
stringent  manaer  than  any  preceding  edits  or  regulations  had  done.(?) 
The  jnemorahle  journey  of  Pius  VII.  to  Paris,  his  consecration  of  Napo- 
leon, their  subaequent  quarrel,  chiefly  on  the  Bulls  of  iustitutiou,  the 
outrage  oflered  to  the  Pope  at  Rome,  Napoleon's  demand  ttat  the  Holy 
See,  in  logical  consistency  with  its  claims  and  position,  (ni)  should  cease 
r*1RQT  *"  *hold  any  communion  with  Sohismatios  like  Russia  and  Eng- 
L  -I  land.  The  final  annexation  of  the  Papal  dominions  to  France 
by  the  decree  of  Schonbruanfre)  (17tli  May,  1809,)  the  scandalous  seizure 
oif  the  Pope,  hia  Jmpri8onment(o)  at  Savona  and  Fontainebleau,  and  the 
exoommnnieation  of  Napoleon,  are  pages  of  history  well  deserving  of 
study,  but  which  the  1  m  t     t  th    w    k     mp  1      t  p      >j  th 

Jess,  it  belongs  to  the   b]    t   f  th      h  pt     t       t      th  t  N  j;  1  ht 

to  justify  his  outrage  byf  tthdt  fh  tp 

decesseur,"  Charlema         tthUm'i  ^        S  ^  ^ 

patible  mixture  oftmpl  djtdpw  f  fl  d  d 
because  it  had  alway       d       I  th    P  p    t      mpl  y  th        fl  f  th 

latter  to  support  the  pt  fthlm{^)Atth         yt 

when  Napoleon  brou  htth  bg  thP[hmtt 

make  his  spiritual  po  pltl       tmt        Itfih  d 

in  France. 

GCCXLIS.  The  P  J  t  d  f     h     d  f         t    t!    w    p       f  h 

predecessors;  heissu  d     B  \\[q)    f         m  t  t  N  p 

Icon  by  name()')  but    {,       tUwhiil  ywypittl 

nived,  assisled  at,  or  U  d  h    d  ^     "P         t  th    II  ly  & 

This  is  the  last  insta  h   t  ry    f  th  f    h     p  w     by  th 

Pope.  It  was  couch  d  d  fl'  nt  I  g  g  ( )  f  th  E  11  g  t 
Henry  Till,  and  Ehzabeth;  it  did  not  call  upon  the  subjects  of  the  ex- 

(7c)  Tlie  clause  for  its  abrogation,  was  one  of  the  impedimentB  which  preTBiited 
tlie  esesntion  of  the  proposed  Coucordat ;  for  the  clause  would  liave  requited  the 
consent  of  the  Chambers,  which  conld  not  be  obtained. — lb.  402, 

{J)  Article  23,  and  24,  provided  for  the  teaching  in  all  eobools  of  the  four  Galil- 
ean propoaitiona. 

(m)  Soboell.  Archives  Historiques  et  Politiqnes,  ii.  3. 

{n)  Kocb,  Hist,  des  Tr.  iii.  IIB. 

(o)  Napoleon's  conduot  was  shameful,  and  wholly  indefensible.  Eutillssonic- 
times  forgotten  that  tbe  great  Ctiarles  V.  at  the  same  time  imprisoned  the  Pope 
-and  prayed  for  his  dBliverence  from  captivity,  and  that  Charles  V.  was  never  es- 
communicated. 

(p)  It  is  truly  said  by  Ranke,  that  the  Constituent  ABsembly  meant  t«  detach 
itself  from  the  Pope,  tbe  Diroutoty  to  destroy  him,  and  Napoleon  to  make  him  a 


(S)  In  the  Memorie  del  Cai 

-dinalo  Pa  CI 

;a,  i.  234,  this  Bull  is  to  be  found  ' 

Lnci- 

fenso.    I  cannot  discover  it  ii 

a  the  vol  am 

e  of  the  Bulliirium  which  relates  K 

iPias 

vn. 

(»■)  "  Gubemium  Gallicaau 

n  the  iustrumeut. 

{«)  De  Fradt,  iL  406-7. 
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eommunieated  Prince  to  rebel,  or  *upoE  foreign  powers  to  icvade  r^Q^n-i 
his  territory,  but  it  refused  absolution  from  the  ponalties  of  the  L  J 
Major  Excommwuicatio,  "  doneo  omnia  quotnodolibet  attentats  pabliefe  re- 
tractaverint  revocaverint  oassaverint  et  aboleverint,  ao  omnia  in  priatioum 
statum  plenariS  et  cum  efieotu  reintegraverint,  vei  alias  debitam  et  con- 
digaara  Ecclesiie  ao  nobis  et  huic  sanotje  8edi  satisfaction  em  in  prasmiasis 
praestiterint.'Yi)  The  spiritual  power  of  the  Pope  was  therefore  exerted, 
if  not  to  extend  as  it  had  been  in  1707  and  1768,(m^  jet  principally  to 
recover  territorial  right  and  property  ;  all  these  latter  exoommni  cation  a 
wero  practical  applications  of  the  article  in  tbo  Council  of  Treat^i;J  which 
has  been  mentioned  above,  and  which  was  cited  in  the  Bull  of  Pius 
YILfa) 

CCCL,  At  Savona  the  Pope  consented,  if  oonsent  oan  be  predicated  of 
a  prisoner,  to  the  demand  of  his  captor,  that  when  a  Bull  of  institution 
had  been  refused  by  him  oo  other  grounds  than  those  of  personal  unwor- 
thiness,  the  institution  should  devolve  after  six  months  on  the  Metropo- 
litan.(y)  This  provision,  which  Roman  Oatholio  Princes  have  always 
striven  for  in  vain,  was  also  inserted  in  the  fourth  article  of  the  Concordat, 
signed  at  Fontainbieau,  January  25, 1813. {a)  That  Concordat  the  Pope, 
aa  ia  well  known,  afterwards,  though  by  no  means  immediately  after- 
wards, repudiated,  and  it  may  always  be  truly  said  that,  inasmuch  as  the 
free  agency  of  both  parties  is  of  the  essence  of  a  valid  contract,  and  the 
Pope  was  at  this  time  a  *prisoner,(ffl)  and  not  permitted  to  consult  risgiTi  i 
with  the  advisers  whom  he  would  have  chosen,  hia  approbation  '-  ^ 
was  an  extorted  act  and  null.  Nevertheless,  the  great  feature  of  this 
Concordat  was  to  secure  religious  peace  to  France ;  it  prevented  the  pos- 
sibility of  the  clergy  and  laity  of  France  being  deprived  of  the  functions 
of  the  Bishops  at  the  arbitrary  will  of  a  foreign  spiritual  power.  The 
Pope  would  have  been  no  longer  able  to  refuse  institution  to  a  eanonically 
qualified  nominee  of  tl  e  P  noe  v  ho  t  as  gn  ng  any  reason  or  assign 
ing  one  which  had  a  clea  refer  noe  to  te  p  at  and  not  to  sp  rttual 
grounds.  The  Prince  was  ob  ged  to  nom  n  te  w  tb  u  s  s  months  and 
the  Pope  to  institute  w  tl  n  the  ame  per  od  o  he  w  e  tl  e  nst  tut  on 
devolved  on  the  Metro[  ol  an  or  on  the  oldest  B  shop  of  the  prov  nee 
Such  a  scandalous  vacancy  of  aees  %s  hia  been  already  me  t  oned  eonld 
never,  under  these  regnlat  ons  have  aga  a  disorgan  zed  the  Ob  rch  (&) 

(!)  Memorie  del  Card  Pacca  p  247 

(u)  To  support  tbe  c  a  ms  of  the  Papa  See  to  tlie  Dnoliy  of  Pa  mn  tl  e  Pope 
twice  issued  excommunications — once  in  170T,  once  m  17b8 — agaiaet  the  Duke  of 
Parma. 

M  Seas.  23,  o.  it.  is  mentioned  in  Pacca,  hut  it  must  be  a  misprint  for  xi. 

(i)  De  Pradt,  ii.  324.     See  the  instrument  of  consent,  p.  470. 

(y)  This  was  also  declared,  after  the  failure  of  the  Ecclesiastical  Oouneilin  1811, 
by  tbe  Edict  of  5tii  August,  181i.  The  Pope  at  Sarona  agreed  to  tliia,  but  the 
MetEopolitiui  waa  to  institute  in  the  name  of  the  Pope. — De  Pradt,  501,  512,  n. 

(a)  See  this  Ooneordat,  Pacca,  ii.  216. 

De  Pradt  says  that  Pacca  belonged  to  that  olaaa  of  men  "  fails  ponr  tout  gater." 

(a)  "  Ma  ci  siamo  in  iine  sporcificati  (sparcati,)  QneiCardinali  ■  ■  .  mi  stras- 
cinarono  al  tavolitio,  e  mi  fecero  sottosovivere,"  Pins  VII.  said  to  Pacca.  At  the 
same  time,  it  would  seem,  from  what  p'assed  between  them,  as  if,  at  that  time,  tbo 
Pope  did  not  intend  to  rely  upon  the  contract  being  void,  as  extorted  by  force. — 
Pacca,  ii.  196-9.  (b)  Do  Pradt,  iii.  13. 
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CCOLI.  Tho  restored  House  of  Bourbon  endeavoured  to  effect  a  fourtli 
Concordat,  tbat  of  1817,  liy  which  the  Concordat  of  Francia  I.  should  lie 
rc-establiahed  ;  that  of  1801,  and  tho  organic  articles  abolished  :  hut  the 
attempt(c)  was  Tain,(ii) 

CCCJjII.  We  have  now  to  consider  the  Papal  relations  with  Germany, 
and  especially  with  Austria. 

The  effect  of  the  Council  of  Treiit(c)  was  to  Btrecgthen  the  power  of 
tho  Pope  ju  those  parts  of  Uermany  whore  a  re-aetion  had  given  the 
Roman  Catholios  a  decided  triumph  over  the  Protestants. 
r*t791      *'! his  increase  of  power  was  principally  established  and  exercised 
L         J  through  the  intervention  of  the  Papal  nv/ntius. 

The  necessity  of  arranging  tho  vexed  state  of  ecclesiastical  matters  io 
G-ermany,  had,  ever  since  the  reign  of  Charles  V.,  afforded  the  Court  of 
Rome  an  excuse  for  a  perpetual  ntmtiiu  at  the  Imperial  Court. 

The  necessity  of  the  Papal  consent  to  the  interpretation  and  execution 
of  the  Trldentine  decrees,  confirmed  and  enhanced  the  authority  of  this 
minister.  In  1566,  a  ihm(*us  had  also  been  established  at  Lucerne,  for 
Koman  Catholic  Switzerland  and  for  part  of  Germany.  Duriag  Clement 
VIII.'s  Papacy  (1591-1605,)  the  nuntius  at  the  Imperial  Court  was  armed 
with  fuU  powers,  and,  for  a  oonsiderahle  space  of  time,  the  Church  in  Ger- 
many was  more  immediately  under  the  control  of  the  Roman  See,  than  it 
had  been  at  any  time  before  the  Reformation,  while  the  rights  and  func- 
tions of  her  Bishops  were  overridden  and  enfeebled,  if  not  <iuite  absorbed, 
by  &a  plenitudo  2>otestatis  of  the  Delegate  of  the  Pope. 

The  struggles,  however,  of  the  Galilean  Church  to  restore  the  Church 
to  the  primitive  state  in  which  she  existed  before  tho  False  Decretals  had 
been  forged,  to  maintain  the  independent  substantive  rights  of  her  native 
Episcopacy,  and  to  confine  the  primacy  of  the  Pope  to  the  definite  object 
of  upholding,  by  his  Patriarchate,  the  visible  unity  of  the  Church — these 
struggles  were  not  without  their  effect  in  Germany  and  especially  in  the 
vast  domain  h    H  f  A 

The  hegi  h       gh         h      n      j  d  "t       work  of 

Van  Espen  (/)     Ip       dwhhb  dby&m      w  iters  the 


tion(yj  tobhk        yy  w                 R       nS 
p,n„g-,       *Th    w    h      m  h     d  y                     gh         Canonical 
L        J  Jur  p  ud             Up  h    p        p         h    h                      the  rela- 
tions of  Oh      h      d             b  h  w   h        h     h             w  h  E  ne,  might 
find  a  peace  b         d    q       b  n 

(c)  See  this  embryo,  lb,  iii.  76,  n. 

{a)  The  negotiations  continoed  till  1822.  The  Bull,  Paternai  Piatatis,  recogcis- 
iag  eighty  Fcaneh  sees,  appeared  lOth  October,  1833. — Lequeui  iy.  406,  &c. 

(e)  Eichhorn,  I.,  B.  i.  Abechn.  iii.  o.  I,  p.  294.  Phniippe,  33S,  as  to  the  effect 
of  the  praitat  system  on  the  Empire. 

(/)  The  Jns  Ecclesiasticnm  naiversum  hodiernte  discipline,  was  published  at 
Cologne,  1T02 ;  also  Traotatos  de  promnlgatione  legnm  Ecclesiaaticorum  ac  speci- 
Btim  Bnllarum  et  Bescriptorom  Cuciie  Romanas.  Van  Espen  was  bom  1646,  and 
died  ll26, 

(?)  ForwMch,  howBTer,  liowns  mucb  indebted  to 
cible  argument  drawa  from  that  Banroe, 
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C(JCLIII.  The  Episcopa]  system  received  a  yot  further  support  from 
tte  writings  of  the  Saffragan  Bishop  of  Troves, (A)  Von  Hoiitheiin,(i) 
and  from  the  writers  who  flourished  under  the  protection  of  Maria 
Theresa  and  Joseph  II.  The  reforms  of  this  Emperor,  hastily,  perhaps, 
and  arbitrarily  executed,  were  not  ill  roeeived  by  his  suhjeots.  So  far 
as  they  related  to  the  relations  of  Austria  with  the  Koman  See,  they 
greatly  curtaUed  the  power  of  the  Pope ;  they  conferred  npon  the 
Bishops  authority  over  the  Religious  Orders,  and  forbad  the  latter  to 
have  any  relations  with  any  foreign  spiritual  powers.  Dispensations 
were  no  longer  to  be  obtained  from  the  nuniins,  but  from  the  Bishop ; 
the  "  recurmts"  to  Home  from  the  national  spiritual  tribunals  was  greatly 
restricted;  the  promulgation  of  all  Papal  Briefs  or  Bulls  was  to  depend 
upon  the  permission  of  the  Crown,  signified  by  the  Placet  or  Pladtum 
regium. 

By  Imperial  Decrees(j')  of  1767,  1781,  1791,  all  Papal  rescripts,  as 
well  originals  as  copies,  are  to  be  submitted  to  the  provincial  G-overn- 
ment,  and  afterwards  to  the  supreme  tribunal,  with  the  opinion  of  the 
Attorney -General  and  of  the  provincjal  Govemment  thereupon.  This 
law,  however,  applied  *to  all  Papal  rescripts  of  former  times,  royi-i 
No  ono  would  use  them  without  the  imperial  placet.  <-       J 

The  right  to  esamine  the  credentials  of  Papal  Legatees,  the  right  to 
dismiss,  and  tte  exemption  from  the  obligation  to  them,  was  fully  estab- 
lished ;  all  Papal  reservation  of  benefices  was  entirely  done  away  with 
with  by  the  Decree  of  October  7,  1782.  In  1781,  the  Minister,  Prince 
Kannitz,  wrote  an  answer  to  the  complaint  of  the  Pope's  Nuncio,  in 
which  ho  observed  that  abases  had  been  successively  introduced  "  into 
the  doctime  of  Jesna  Christ  propagated  by  his  Apostles"  which  were 
"  contrary  to  the  maxims  of  all  good  Governments  j  that  the  Pope  had 
no  authonty  whatever  in  tho  State,  except  on  dogmatical  or  mere 
Epiritual  points ;  that  the  Emperor  had  only  restored  to  the  Bishops  the 
rights  which  the  Pope  had  wrongfully  taken  from  them. "(A) 

CCCLIV.  In  the  year  17Sl3  the  erection  of  a  new  Nuntiatura  at 
Munich  determined  the  Emperor  to  assemble  at  Ems  the  three  Prince(?} 
)s  of  Germany  (Mayence,  Treves,  Cologne,  and  the  Archbishop 
in  order  to  consult  in  what  manner  the  German  Episcopacy 
might  recover  the  rights  of  which  it  had  been  deprived  by  the  Pope. 
The  result  of  their  meeting  was  osprcsseJ  in  what  the  Germaus  call  a 


(h]  Eichtora,  ubi  supr.    Pbilllpps,  lii,  s.  138. 

(i)  Under  the  assamed  name  of  Jastinua  Febronins,  De  Statu  BoclesiEe  et 
legitimaPoteBtateEomana:  Bullioni  et  Franoof.  1763.— lb.  1765, 

CondeiDQeii  by  Clement  XIII.,  29th  Febrnary,  IT64. — Fhiliipps,  ubi  snpr. 

Pauli  Job.  tie  Riegger,  bora  1T05,  died  ITIB,  iislituUones  Jurispradentias  Eccle- 
siaEtioie,  Pt.  it.  Tindob.:  1776,  1771,  1777.  Ejbel,  Was  istderPapet?  (Wien: 
1783.)  EbsQdeta,  Was  ist  eiu  Biseliof7  SthraiQ,  Institutioaes  Juris  Eceleaiastiui 
Public!  et  Privati,  &c.  AogBburg,  1774. 

(j)  Bnchiridiou  Juris  BcolesiaBtici  Anstriaci. — Eechbetger.  (Lintz;  1809,)  i, 
fl.  272. 

(h)  See  Pari.  Pajiere,  1815-17,  p.  84.     Letter  at  lecgth,  Storia  del  aimo  1783. 
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Puactation,  signed  atEms  by  four  Archbishops,  the  highest  eoJcajtioil 
authorities  oa  this  side  of  the  Alps,  in  1787-8  (m) 

Their  resolutions  deserve  careful  study  ;  they  upheld  the  Epiacopioy, 
and  denied  the  claims  of  the  Papacy,  pretty  mueh  m  the  same  manner 
as  England  and  Queen  Elizabeth,  before  her  esoommunication,  wouH 
P^g__-.  ha^e  done  j(jjj  *for  they  expressly  denied  to  the  Papacy  any 
L  J  authority  or  rights,  but  those  which  could  be  ptovcd  to  have 
been  attacked  to  it  in  the  first  centuries.  Joseph  II ,  m  spite  of  Pius 
VI.'s  journey  to  Vienna,  was  eager  to  reform  the  Church  upon  the 
principles  laid  down  by  tbo  Archbishops;  but  the  Biah ops  coll ectivoly 
gave  him  no  assislance.  The  furies  of  the  French  Eevolutioa  were 
about  this  time  lot  loose  upon  terrified  Europe,  and  la  thi,  midst  of  the 
tumult  of  the  Revolution,  the  Pope  condemned  the  Synod  of  Pistoja 
for  adopting  the  maxims  of  the  Galilean  Chuich 

CCOLV.  The  scandalous  treatment  of  Pius  VI  by  Napoleon,  and  the 
eminent  piety  and  virtues  of  this  Pontiff,  caused  a  geneial  reaction  in 
his  favour.  After  the  dissolution  of  the  ancient  (rermaa  Empiie,  in 
1806,  neither  the '^  Rheinisclte  Band"  nor  the  "  Beats,  he  Bunl,"{o) 
which  succeeded  to  it  in  1815,  intermeddled  in  roligtius  matters,  further 
Ihan  to  admit  all  persona  professing  Christianity  equally  to  civil  and 
religious  rights. 

CCCLVI.  The  secularisation  of  the  G-ermin  ecolesiisfioil  property 
was  accepted  as  a  fact  of  history  by  every  body  but  the  Pipe,  who 
formally  protested  against  it  at  the  Treaty  of  Vienna 

CCCLVII.  By  a  very  recent  Concordat,  Austua  hag  entered  into 
terms  much  more  favourable  to  the  Popa.(p) 

CCCLVIII.  It  would  surprise  many  supeifitul  readers  of  hiatoiy  to 
learn  that  no  countries  have  more  strenuously  le&isted  the  aggressions  of 
Borne  than  Spain  and  Portugal.{2) 

r*E!7(n  *-'-^  ^^^  early  annals  of  Spain,  towaids  the  beginning  of  the 
L  J  tbirteenth  century,  Alonso  X.  makes  no  mention  of  Papal  con 
firmation  in  the  conseoration  of  Bishops,  when  directions  aie  givin  by 
him  as  to  the  manner  in  which  they  shall  be  chosen  The  Kings  of 
Arragon  and  Naples  ware  in  constant  hostility  with  the  Pope 

CCCLIX.  It  is  true  that,  anterior  to  the  Austnan  Dynasty, — however 
much  the  raonarohs  of  Spain  might  have  protected  against  the  vinous 
abuses  of  Homo,  the  sums  of  money  extorted  for  dispensations,  and  the 

(m)  Joseph  II.,  aaya  Pliillipps,  iii.  3^8,  "  auf  dem  Puncte  stand  sich  j,ilQzhcIi 
Ton  dem  ObecUaupto  der  Kircbe  loszuBngen." 

(n)  Eepott,  &c.  laid  before  Parliament  (1816-11,  reprinted  in  1851)  (fp  8b  Id) 
The  whole  procsBdinga  at  Ema  are  Bet  out  at  l«Qf,th  in  traralation  See  il  o 
Resultate  dea  Emser  CoogreEses,  Ton  den  riar  Deutschen  Erabischofen  unteriei 
ciinet,  u.a.w.    Prankf.  u.  Leipz. :  1787-8. 

(o)  Eichhom,  E.  E.,  B.  i.  Abschn.  iii.  c.  1. 

(p)  With  respect  to  Hungary,  see  Oonspeotua  Juris  Publioi  Eegni  Hnngariie,  per 
Ozirfiltj  {Tienna  r  1851,)  t.  ii.  c.  is.  De  Jute  Regis  cicoa  negotia  Seligionia  pr»- 
serlim,  e.  419.  Tbe  Pope  ooniirtns  the  Bishops  nominated  by  the  Crown ;  hut  the 
Bishop,  before  such  confirmation,  is  entitled  to  the  dress,  rcTcnues,  rank,  and 
seat,  "  Bicut  in  Oomitiis  sic  at  in  Bynodis,"  belonging  to  his  see. 

{q)  See  papers,  already  referred  to,  laid  before  Parliament  in  1814-1817,  and 
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exemptions  nnd  exclusive  privileges  of  the  clergy, — the  point  npon 
which  the  moDarcha  chiefly  showed  an  energy,  beyond  that  of  merely 
protesting,  was,  the  nomination  of  Bishops,  which  they  always  main- 
tained as  an  unquestionable  prerogative  of  the  Crown. 

CCCLX.  But  after  the  Austrian  Dynasty  heeame  seated  on  the 
Spanish  throne,  the  ecclesiastical  independence  of  Spain  was  much  more 
firmly  maintained.  The  hypocritical  prayers  of  Charles  V.,  for  the 
liberty  of  the  Pope  whom  he  had  imprisoned,  have  been  already  referred 

In  1568,  Philip  II.,  in  conaeqiieDce  of  some  attempt  of  the  Pope  to 
invade  the  Royal  Prerogative,  declared  that  he  had  a  right  to  present  to 
all  the  Bishopries  In  Spain,  and  in  1588  created  a  Board  {^Supremo 
Gonsejo  de  la  Gamara'j  for  the  purpose  of  inquiring  into  and  wjtching 
over  the  rights  of  the  Crown,  and  preventing  their  invasion  by  the  See 
of  Borne.  In  1633,  Philip  III.  sent  an  embassy  to  Rome  to  demand  a 
reform  of  various  abuses,  and  the  Pope  conceded  a  certain  measure  of 
reform. 

CCCLXI.  When  the  Bourbons  were  seated  on  the  Spinish  throne, 
the  mixed  character  of  the  Pope  as  a  temporal  and  spirituil  monaii,h, 
brought  the  Boman  See  into  no  small  embarrassment. 

In  the  European  War  of  Succession,  the  Pope  declared  for  the 
Austrian  Archduke.  Philip  V.,  indignant  at  this  display  of  partizanshjp, 
in  1709,  forbad  his  sahjeots  to  hold  any  *communication  with  i-*!ji-i--| 
the  See  of  Kome.  In  1714,  a  Concordat  was  patched  up  between  '-  -I 
Clement  II.  and  Philip  V.,  which  was  never  published,  and  never  in  fact, 
executed  by  Home.     The  same  fate  attended  another  Concordat  in  1717. 

When  the  Infante  Don  Carlos  conquered  the  Two  Sicilies,  the  Pope 
intrigued  with  the  Italian  party,  which  provoked  the  Emperor  of  Ans- 
triaj  while  the  King  of  Spain  (Philip  V.)  ordered  the  Cardinal  Aqua- 
viva  lo  leave  Kome,  and  to  bring  with  him  all  the  Spaniards  resident 
there;  and  he  promalgated  several  decrees,  suspending  every  species  of 
eomraunioation,  civil  as  well  as  ecclesiastical,  with  the  Koman  See. 

OCCLXII.  In  1770,  a  Pragmatic  Sanction  was  promulgated  on  the 
subject  of  communications  with  the  Boman  See,  and  in  1803,  when  the 
Archbishop  of  Nicea  was  made  the  Pope's  Nuncio  at  Madrid,  a  special 
order  was  made  by  the  King's  Council  as  to  the  restrictions  under  which 
his  office  was  to  be  limited,  lu  1805,  the  King  put  forth  an  Edict, 
which,  reciting  "  that  there  existed  at  the  Court  of  Borne  many  ecclesi- 
astics and  secnlarised  priests,  who  were  employed  in  negotiating  pontifi- 
cal favours  and  dispensations,  and  in  offering  them  to  the  ecclesiastics," 
ordered  that  every  pontifical  grant  or  reservation  should  be  authorised 
by  the   Visto  Bueno  of  the  King's  general  agent  at  Bome. 

In  1806,  d     t     t  ke  at  the  root  of  the  shameful  traffic  made 

in  Bome  by  m  Sp  n  d  of  the  pontifical  favours,"  a  Royal  Ceduta 
directed  that  n  d  p  n  t  n  or  favour  from  the  Boman  Curia  should  be 
valid  unless  d  m     d  d      g    ally  by  the  royal  agent  resident  at  Home. 

In  the  reig      f  P    d      nl  VII,  a  report  was  made  to  bioi  upon  the 
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Papal  Riglits  in  Spain, (s)  in  whicb,  among  other  things,  it  was  set  forth 
— "Your  Majestj  is  well  aware  that  the  lloman  Curia  is  always  under 
TOWS  to  oppose  your  Majesty's  prerogative.  It  is  true  that  all  Bnefa 
and  Eesoripts  from  tke  Roman  Curia  must  undergo  a  revision  in  thia 
r*il7ST  If'^S'l"*'! !  1"*'  *this,  Sire,  is  a  requisite  not  exclusively  eatab 
L  J  lished  in  Spain,  it  is  used  ia  all  Catholic  kingdoms  under  dif 
ferent  names,  althoagli  always  intended  for  the  same  purposes.  It  la 
called  fase,  Placilo,  Exequatur,  Letters  of  Parentis,  or  otherwise, 
because  all  Sovereigns  enjoy  the  same  rights  and  have  the  same  duties 

CCCLXIII.  Before  the  death  of  Ferdinand  VII.,  Amat  de  S  n  Eel  p 
Archbishop   of  Nicea,  succeeded   Cardinal  Fiberi   as  Nuncio  at  M  d    d 
The  Pope's  Brief  aocreditiag  him  to  the  ofSae  was  still  awaitin     a        1 
ing  to  the  law,  the  signature  of  the  Council  of  Castile,  when  1     d  nand 
died. 

The  practice  of  International  Law  required  that  the  cred  n  als  of 
the  diplomatic  agents  be  renewed.  The  Spanish  G-ovornment  immed  a  ly 
communioated  to   the  Pope  the  death  of  Ferdinand,  and  tiie  su  a 

of  Queen  Isabella  II.  by  virtue  of  the  Pragmatic  Sanction  of  31st 
March  1830  {of  which  a  copy  was  enclosed  )  and  the  universal  reoognitioa 
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firmly  resisted  :  and  this  soandalous  state  of  the  Cliuroh  n  Spain  actually 
oontioued  till,  in  1848,  Queen  Isabella  was  reooj,niz"d  ly  tLe  Pope.(!j 

CCCLXIV.  Here  then,  as  in  the  case  of  Na]  1  on  the  Pope  refuaed, 
on  grounds  strictly  political,  the  esevciae  of  a  sfnotly  sp  r  tual  power, 
without  which  the  foreign  country,  over  wh  ch  he  chimed  to  exercise  it, 
and  in  behalf  of  which,  ho  would  have  appealel  to  the  people  against 
the  Government,  must  be  deprived  of  the  most  esaentjal  elements  of  its 
peace  and  well-being,  namely,  the  reception  and  enjoyment  of  religious 
rites. 

OCOLXV.  It  seems  necessary  to  make  some  remarks  upon  certain 
Concordats  which  have  been  entered  into  between  Spa  n  nd  It  m  Oa 
the  26th  of  September,  1737,  a  Concordat  was  ncgo  d  w  h  CI  ment 
XII.,  but  it  was  not  satisfactory;  and  Ferdinand  VI  u  d  th  aJyice 
of  *hi3  Minister,  Jos4  de  Carhajal,  obtained  through  h  amb  p  !»Rf)"| 
sador  at  Home  Cardinal  Portocorrero,  upon  the  11th  f  J  nu  y  L  -I 
1753,  another  Concordat,  which  regulated  till  1851  th  la  n  b  tween 
Spain  and  Rome. 

By  this  instrument, (it)  the  right  of  naming  to  vacant  Bishoprics 
[Patronalos)  in  the  kingdoms  of  Spain,  Granada,  and  the  Indies,  which 
Rome  had  been  for  eyer  striving  to  obtain,  and  which  Spain  had  always 
considered  one  of  the  first  prerogatives  of  the  Crown,  was  formally 
admitted  to  belong  to  the  latter.  The  Pope  reserved  to  himself  fifty-two 
specified  benefices,  acd  was  to  receive  22,000,000  realea  as  a  compensation 
for  the  loss  of  fees  on  Briefs  and  Annates. 

On  the  16th  of  January,  1762,  a  Pragmatic  Sanction  was  ordered  by 
his  Majesty  to  he  published,  with  the  view  of  preventing,  from  this  day 
forward,  the  circulation  of  any  Brief,  Bull,  or  Papal  letters,  for  the 
establishment  of  any  law,  rule,  or  general  observance,  unless  they  be 
ascertained  to  have  been  previously  seen  by  his  Royal  person ;  and  of 
directing  the  Briefs  or  Bulls  relating  to  transactions  between  private 
individuals  to  be  presented  in  the  first  instance  to  the  Council," 

OOCLXVI.  On  the  16th  March,  1851,  a  Concordat  was  eonoluded 
with  Rome  on  terms  more  favourable  to  the  Roman  Sec,(ii)  than  she  had 
hitherto  obtained.     The  Roman   Catholic  Apoatobcal  lleligion,  to  the 

(t)  Vide  ante,  Pt.  5,  e.  iv.  as  to  Re(  j&hitioh  generally 

Par  wiser  and  sounder  ls  the  course  ot  leligions  policy  lecommeniJed  by 
Gioberti  who  maintains  that  Recognition  is  an  essential  Catbolic  doctrine; — 
"  Quando  un  govecno  *  stabilito,  qnnndo  i  riconosciato  dii  van  potert  della 
naEicme,  e  dal  oomplesso  degli  altn  popoli  mciviliti  e  criBtiani,  6  legittimo  per 
ogni  verso,  qualunqne  possa  eesere  stato  ii  difetto  della  sna  origine;  perchi,  snp- 
ponendo  eziandio  qiiesta  origine  visiosa,  laleglttimit&gli  i  confecita,  dal  concorso 
degli  altci  poteri  aovrani,  inlerni  ed  esterni,  ohe  lo  rioonoscono.  Tal'  6  la  dottrina 
cattolica  ooA  nella  teorica  come  nella  pratica ;  tal'  e  la  sola  dottrina,  che  b' 
OGOordi  Goi  piinciplj  della  diritta  ragrione.  Se  le  massinie  dei  legittimisti  fossero 
fondste,  ed  una  dinastia  rieonoaciuta  da  totti  i  poteri  intern!  della  naEione,  dft 
tutti  1  potentati  estsFiori,  senza  escludere  il  capo  supremo  della  Gristiaait^,  fosse 
naarpateioe,  non  vi  sarebbe  forse  un  solo  goremo  legittimo  in  Europa,  e  la 
giusti^ia  politica  non  potrebbe  coneiliarei  coita  qnieta  degli  Stati." — Gioberti, 
IntrodnzioDB  alio  Studio  della  Filosofia,  1.  i.  pp.  102-3. 

(h)  The  Bull  is  printed  in  Spanish  and  English  in  tbo  Parliamentary  Papers, 
1851. 

(v)  Annual  Register,  tol.  xciH.  p.  464,  (1851.) 
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exclusion  of  every  other  form  of  worship,  is  to  have  tto  rights  and 
prerogatives  whioh  belong  to  it  according  to  the  Law  of  God  and  the 
sacred  eanoiis,(a;)  The  possessors  of  Church  property  are  quieted  in 
P^„j5,-.  their  possession. (jr)  The  prerogatives  of  the  Grown  are  *retainec[, 
L  -1  and  also  the  Convention  of  1763,  except  in  so  far  as  it  is  abro- 
gated from  by  this  Concordat.{s) 

CCOLXVII.  The  subject  of  the  Papal  Relations  with  Spain  must  not 
be  dismissed  without  observing,  that,  when  the  year  1768  had  produoed, 
as  has  been  already  mentioned,  the  famous  Monitorio  di  Parma,  nowiere 
vras  this  attempt  of  the  Pope  to  use  spiritual  power  for  secular  ends  more 
fiercely  attacked  than  in  Spain.  It  gave  rise  to  two  very  important  State 
papers,  in  both  of  which  the  pretensions  of  Home  with  respect  to  issuing 
orders  of  any  kind  wbicb  were  to  take  effect  in  a  foreign  territory  without 
the  consent  of  the  Sovereign,  were  most  distinctly  repudiated  as  contrary 
to  the  private  law  of  Spain  and  the  public  law  of  Europe. 

1.  The  Royal  Regulation  of  the  Lords  of  the  Council  of  his  Majesty,(a) 
whereby  it  was  ordered  that  all  copies  of  the  Monitoriura  and  all  other 
writings,  letters,  or  despatches  of  "  the  Court  of  Rome,"  infringing  upon 
the  Royal  prerogative  or  other  rights  of  Government,  of  likely  to  disturb 
public  tranquillity,  should  "not  be  allowed  to  be  published  or  printed; 
that,  on  the  contrary,  they  are  to  be  delivered  immediately  to  the  Coun- 
cil, under  pain  of  death  against  the  notaries  and  lawyers  who  act  contrary 
to  the  present  regulation,  and  of  the  other  penalties  pronounced  against 
all  other  individuals  in  conformity  with  the  dispositions  of  the  25th  law, 
tit.  3,  lib.  1,  of  the  collection  of  statutes  called  Reoopilaeion,  which  is 
annexed."  That  law  recites  "  that  every  day  there  are  received  in  our 
kingdom  regulations  from  the  Court  of  Rome,  derogatory  to  their  pre- 
eminence and  the  immemorial  customs  of  the  country,  and  requesting  a 
remedy,"  and  then  provides  the  penalty  aforesaid. (ft) 
r*Qaon  ^*  '^^^  circular  of  the  Minister  accompanying  the  preceding 
L  -I  *edict  and  prohibiting  the  publication  of  the  Bull  under  severe 
penalties.  Precedents  were  cited  extending  from  1551  to  1766,  in  which 
Spain  had  resisted  and  considered  "  as  affronts,"  for  which  "  satisfaction" 
was  to  be  demanded,  all  attempts  of  the  Court  of  Rome  to  promulgate 
any  instruments  aifeoting  the  subjects  of  Spain  without  the  consent  of 
the  Crown  of  Spain.  "  All  these  precedents"  (says  the  22nd  paragraph 
of  this  State  Paper,)  "  with  many  more  that  are  not  stated  here,  the  con- 
stant tradition  of  the  learned  in  the  law  of  the  kingdom,  and  the  practice 
of  its  superior  courts  of  Justice,  show  evidently  that  the  reasons  of  the 
said  monitory  In  CmtS,  Domini  have  no  force  whatever  in  Spain,  as  far 
as  they  infringe  upon  ihe  independent  authority  of  Sovereigns  iu  temporal 
matters,  obstruct  the  functions  of  magistrates,  yhci'iiiaie  (lie  pretensions 
of  the  Gouri  of  Rome,  and  disturb  the  tranquillity  of  the  country  to  which 
the  harmony  of  the  State  and  Church  t  so  greatly    ond      ve 

CGCLXVIIL  The  history  of  the  L  s  tan  an  Ghur  h  and  K  n^lom 
present  pretty  much  the  same  picture  as  that  of  tie  othe  re  Ins  of 
Christeniiom,  up  to  a  certain  epoch.     Portugal   s  pe  h  ps  1  st  ng     bed 

(^)  A     4  ()  A    a 

(4)    b    p 
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among  modera  Roman  Oatholic  countries,  for  (he  firmness  witli  which 
it  has  repeUed  the  attempts  of  Rome  to  infringe  upon  national  indepead- 

Towards  the  end  of  the  eighth  century,{c)  after  tlie  expulsion  of  the 
Saraaens,  we  find  the  clergy  and  people  electing  the  Bishop,  tbe  Monarch 
consenting,  the  Metropolitan  oonfirmlng.  Provincial  Conueils,  or  Popes 
resorted  to  in  case  of  doubt.  From  the  beginning  of  the  fourteenth  to 
the  middle  of  the  fifteenth  century,  tha  Pope  had  usurped  the  right  not 
only  of  confirming  but  of  nominating  Lusitanian  Bishops.  About  1440, 
Dom  Alphonso  V.  firmly  established  the  royal  right  of  presenting  to  the 
vacant  seesj  though  for  some  time  the  Bulls  of  confirmation  contained  the 
phrase  ad  sa^Ucalionem  a.nd  not  ad  preeseatationein.  Daring  the  time, 
however,  *that  Portugal  was  under  the  Crown  of  Spain,  the  Spanish  r^joasin 
monarchs  admitted  no  such  limitation  of  their  privilege,  and  after-  h  ^ 
wards  when  Portugal  secured  her  independeaca,  her  Kings,  Bom  John 
lY.,  and  V.,  steadily  maintained  this  right;  till  at  Issi  Benedict  XIV., 
by  a  decree  of  12ih  December,  1740,  determined  that  the  appointment 
to  ail  the  cathedrals  of  Portugal  should  be  "  cum  clawsulA,  ad  pne&enta- 
tione/m,  re<fis.((l\ 

OCCLXIX.  King  Joseph  issued  an  edict,  dated  6th  April,  1768,  for- 
bidding, under  severe  penalties,  the  importation  and  promulgation  of  the 
Bull  In  Ccena  Domini,  and  of  the  indices  expurgatorii.  Yarious  subse- 
quent royal  edicts  to  Nuncios,  Cardinals,  Patriarchs,  and  Abbots- General, 
were  issued,  having  for  their  object  to  prohibit  the  promulgation  of  Papal 
Briefs  unsanctioned  by  the  Placitum  Begium ;  the  same  doctrine  is  re- 
peatedly enunciated  by  the  Portuguese  publicists  and  jurists. (p) 

In  1815,(/)  tho  attempt  of  Pope  Pius  YII.  to  re-establish,  by  the  Bull 
Solicitudo  omnium,  the  Jesuits  in  Portugal,  was  met  by  the  firm  and 
peremptory  refusal  of  the  0-overnment,  and  by  an  expression  of  their 
determination  to  "maintain  in  their  utmost  rigour,"  a  municipal  ordi- 
nance of  a  directly  contrary  tendency. 

In  1822,  the  Pope's  refusal  to  confirm  the  Episcopal  nominee  of  the 
Crown  produced  the  following  significant  remonstrance  from  Carvalho, 
the  Minister  of  the  Crown,  addressed  to  tha  Portuguese  Minister  at 
Home. 

"  If  his  Holiness  should  still  persist  in  delaying  tho  confirmation  of 
the  Bishop-elect  as  coadjutor  and  future  successor  of  the  Bishop  6f  Ooim- 
bra,  you  will  acquaint  him,  in  the  most  formal  manner,  that  His  Most 
Faithful  Majesty,  while  he  holds  the  respect  he  owes  to  the  Holy  Apo- 
stolic See  and  to  the  Holy  Father,  as  a  sacred  duty,  holds  ita  no  less  sacred 
duty  to  uphold  the  rights  of  his  *Crown — rights  which  his  august  p'^oo  j-i 
ancestors  so  often  and  so  gloriously  upheld.  If  His  Holiness  "-  -• 
should  still  persist  in  delaying  the  cocfirmatlon  of  the  Bishop-elect  as 
coadjutor  and  future  successor  of  the  Bishop  of  Coimbra,  you  will  ac- 
quaint him,  in  the  most  formal  manner,  that  His  Most  Faithful  Majesty 
is  firmly  resolved  to  make  use  of  the  right  established  by  the  fourth  Ca- 
fe) Pari.  Papers,  1861,  Portugal,  Historical  Memoir,  p.  111. 

(d)  Pari.  Papers,  1815-18,  p.  241.  (c)  Ibid.  1816-lT,  pp.  331-339. 

If)  Ibid.  pp.  244-6. 
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non  of  the  Council  of  Nice,  'Epiacopum  oportet  raaximS  quidem  ab  omni- 
bus qui  sunt  ia  provinci&  eonstitui ;'  and  by  the  twelfth  Canoa  of  the 
Laodiceaa  Council, '  Episcopi  judicis  metropolitanorum,'  a  right  which  was 
confirmed  by  Innocent  I.,  Dis,  64j  Can.  5,  by  St.  Leo  in  his  letter  to 
Anastasiua  of  Cephalonia,  by  the  se¥enth  Council  in  the  second  Canon, 
and  finally  understood  and  confirmed  as  a  general  right  in  the  Decretals 
of  G-regory  IX.  His  Holiness  is  aware  that  Bishops  have  been  thus 
confirmed  and  consecrated  fo 

of  Jesus  Christ  neither  did  d  te  B 

firmed  and  oonseerated  now 
much  Bishops,  and  have  the     m 
eessed  during  these  thirteen  V 

eseeution  of  this  resolution  i 

Bishopric  of  Tangiers,  whic  P 

lately  observed. 

"  Finally,  you  will  inform  H     H 
frequently  occasions  the  ad  m  m 

goncy ;  and  that  should  Hi     IV  m 

coDseeration  of  one  Bishop  m  m 

low  the  same  course  and  the      m  g 

all  Bishoprics  which  he  may  ) 

This  despatch  was  dated  F 


patch  to  the  same  minister 

r*ooRT  1S22,  Carvalho,  afte  g  E 

l  ^**^J  commune  at   the  C  g  H 


acting  both  "  as  the  defende  C 

"  the  rights  of  his  Crown,"  concludes,  "  But  if  you  see  that  the  spmt  of 
prepossession  or  lathei  of  discord  is  peiteptihle  in  the  Vatican,  you  will 
make  use  of  the  instiuctions  which  His  Majesty  directed  to  be  sent  to 
you  on  the  8th  of  February  this  year,  protesting  against  the  innovation 
and  the  false  doctrine  of  paying  more  attention  to  a  private  letter  than  to 
legal  testimonials :  and  you  wilt  prepare  a  note,  stating  to  His  Holiness, 
that  His  Most  Faithful  Majesty  renews  hia  declaration  of  adhesion  and 
faithfulness  to  the  Apostolic  See,  hut  that  availing  himself  of  the  rights 
of  the  general  lam  (mas  que  ■atilisando  se  do  direito  commuwi)  and  of 
(Ae  hest  agei  of  Ghristianil^/,  he  not  twi7^  proceeds  to  the  confirmation  of 
the  Bishops  of  his  kingdom  hy  (Ae  Metropolitans,  hvt  determines  that  both 
the  one  and  the  other  shall  grant  ike  dispensations  and  the  ^iritual  fa- 
vours which  they  may  grant  as  the  successors  of  the  Apostles  and  the  de- 
positories of  the  authority  necessary  for  supplying  the  wants  of  their 
Churches  and  flock  ;  depriving  of  Ms  royal  approbation,  all  and  any 
SiiSs  issued  in  Rome,  or  here,  hy  the  Apostolic  Delegate.  Such  are  His 
Majesty's  orders  to  yoM.'VAJ 

CCCLXX.  The  language  of  these  instruments  and  their  date  are  re- 
markable.    In  them  not  only  the  superiority  of  the  Jus  commune  of  the 

(ff)   Pari.  Papers,  1851,  pp.  139-40. 

{*)  Pad.  Papers,  1861,  p.  143.  Ia  tiie  first  despatch  it  is  said  :  "  His  Hoiinass, 
in  tlia  present  instance,  has  no  right  to  judge  unless  secandtim  allegala  ei  probata" 
(Sua  SaniUade  no  caio  preienle  nSo  lem  dkeilo  de  }Ulgar,  u  ndo  leaoidrtm  allegata  el 
probata.] 
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Catholic  Chuteh  over  tlie  Pope,  and  the  rights  of  the  Crown  are  distinctly 
asserted,  but,  as  appearig  ia  the  last  extract,  a  positioa  is  taten  up  soaroely, 
if  at  all,  different  from  that  which  has  heen  since  the  time  of  Henry  VIII. 
occupied  by  the  national  Chureh  of  England. 

♦OOOLXXI.  There  is  noesisting  Concordat  between[*)Portu-  r*nog-i 
gal  and  Eome.  There  appear  to  have  been  Concordats  of  Pedro  i-  J 
I.  and  John  I.,  but  none  of  later  date. 

COCLXXII.  We  have  now  to  consider  the  Papal  relations  witK  the 
Kingdom  of  the  Two  Siciiie8.(j)  By  a  Bull,  dated  a.  d.  1076,  Pope 
Urban  11.  created  Roger,  Count  of  Calabria  and  Sicily,  perpetual  Legatua 
of  the  Roman  See, — a  distinction  whioii  has  been  transmitted  to  the  exist- 
ing monarch  of  the  two  Sieiliea. 

By  a  Bull(/i:)  of  1139,  Innocent  II.  confirmed  the  act  of  his  predecessor, 
whereby  tlie  kingdom  of  Sicily,  the  Duchy  of  Apulia,  and  the  principal- 
ity of  Capua,  were  conferred  as  a  fendal  tenure  upon  Roger  11. 

CCOLXXIII.  This  tenure  continued  till  a  very  lute  period.  For  six 
centuries  the  white  palfrey  {chinea)  and  7000  golden  ducats  had  been 
claimed,  and  generally  obtained,  by  the  Popes,  as  the  mark  of  the  feudal 
homage  due  from  the  Grown  of  the  two  Sicilies. 

It  was  not  till  the  year  1776  that  Ferdinand  (the  rirst(;)  of  Naples) 
availed  himself  of  a  quarrel  which  arose  during  the  ceremony  of  present- 
ing these  gifts,  between  the  Ambassador  of  Spain  and  the  G-overnor  of 
Rome,  altogether  to  get  rid  of  this  homage, (bj) 

Lamenting  that  an  act  of  devotion  towards  the  Holy  Apostles  should 
have  given  rise  to  a  public  quarrel,  he  announced,  or  rather  his  able  min- 
ister Tanucei  announced,  that  henceforward  *the  ceremony  of  r-^ooy-i 
presenting  the  palfrey  should  altogether  cease,  and  that  the  ducats  ■-  J 
should  be  privately  presented  as  the  free  gift  of  a  devoted  son  of  the 
Church. 

Eome  prote5ted(m)  then,  and,  it  is  said,  protests  now,  against  this  dis- 
obedience of  the  Neapolitan  Court. 

CCCLXXIV.  The  Two  Sicilies,  after  the  expulsion  of  the  Anjouan 
race,  followed  the  policy  of  the  Arragonese,  Austrian,  and  Spanish  king- 
doms, to  which,  until  the  middle  of  the  last  century,  they  were  succes- 
sively appended, (o) 

The  Spanish  Viceroy  refused  to  give  the  Royal  Exequatur  to  the  pro- 

(i)  Pari.  Papers,  1851,  p.  103.  lb.,  I816-1T.  Attorn sj- General' a  Petition,  p. 
234.  The  originala  are  said  to  be  in  the  Rojal  Archives  of  Torre  Se  Tomljo,  and 
to  be  fonml  in  Gabriel  Pereira  de  Castro's  Monomachia,  at  the  end  of  his  first 
Treatise,  De  Mann  RegifL. 

(j)  Schraanas,  i.  1.  "  Nullum  in  terr&  potestatia  Teatr^,  pr:eter  voluntatem  ant 
consilium  veatrum  Legatum  EomaEte  Bcclesiie  statuemus."  The  conquest  of  the 
Saracens  and  the  aid  boroe  to  tbo  Church  are  asaigned  aa  tlie  meritoriona  causa 
of  the  extraordinarj  power, 

(k)  It).  1.  (!)  Sometimes  called  Ferdinand  IT. 

(»i)  Colletta,  Storia  del  Reame  fii  Napoli,  i.  3,  urn. 

St)  "  E  il  Papa  rifiutandoli  dioliiari  piCi  ohe  mai  solennomeote  le  sue  ragioni  e 
isobbfldienia  (coal  la  diceva)  della  corta  di  Napoli."— Colletta,  Storia  del  Eeatae 
di  Napoli,  !.  2,  xiii. 

(o)  The  House  of  Anjou  reigned  at  Naplea  about  160  yeara  after  they  had  been 
expelled  from  Sicily  in  1282.  Alphonso  of  Arragon  first  took  the  title  of  King  of 
the  Two  Sicilies,  A.  D.  1442- "      "' 
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mulgatiOB  of  the  Coaaoil  of  Trout ;  and  though  the  decroes  of  that  Coun- 
cil were  allowed  to  be  dispersed  over  the  kingdom,  orders  were  sent  to 
the  President  and  other  officers  of  Ihe  kingdom  to  suffer  no  innovation  to 
be  introduced  injurious  to  the  rojal  prerogative. 

The  Bull  In  Cceaa  Domini  was  as  stoutly  resisted,  and  the  necessity 
of  the  Eegium  Esequatur(^J  as  steadily  maintained  as  in  other  coun- 
tries. 

CCCLXXV.  In  1728,  Benedict  XIIL  decreed  that  the  service  in  hon- 
our  of  Pope  Gregory  VII.  should  be  performed  by  the  secular  and  regular 
p-ooQ-.  clergy.  The  decree  was  reprinted  *and  published  at  Naples. 
L  -I  The  Secretary  of  Stale(5)  reported  to  the  Emperor  Charles  VI. 
that  he  had  found,  in  the  service  ordered  to  be  used,  these  words; 
" '  contra  Henrici  imperatoris  impioB  conaUm  forth  per  omnia  athleta 
invpavidus  permwndt,  segue  pro  mv/ro  domui  Israel  ponere  won  timml, 
euvdem  Smricum  in  projkndtim  malorwm,  prolapswm  Jidelmm  commu- 
nione,  regno^ue  privamt,  dtgue  svhditoa  popvlos  fide  ei  dai&  Uheravit.' 
The  meaning  of  these  words,"  continues  the  Secretary  of  State,  "  appear- 
ing to  me  too  injurious  to  the  authority  of  Princes,  too  favourable  to 
seditions,  and  contrary  to  the  tranquillity  of  the  State,  I  thought  it  right 
to  leave  the  business  to  the  Delegate  of  the  Royal  Jurisdiction,  that  ho 
m    h  h    C       ,  as  ho  did  in  my  presence,  where  the  im- 

p  d  w    d    h        g  boea  duly  weighed,  they  were  easily  per- 

d       b       y   h  d     gn  harboured  by  the  Court  of  Rome  to  at- 

mp  to  m  k  igntj  over  all  the  temporal  Princes  and  to 

d        h  W  ts    ubjects   and  dcponiiflnta,  so  that  the   Papal 

C         m  gh   d  p         K  their  kingdoms,  and  transfer  them  to  whom- 

k  d  b     — a        nge  and  unjust  conceit,  directly  contrary  to 

h     n  n        h    P       fi  ate.     .     .     .     The  serious  and  intolerable 

f,  to    h        d      ndenco  of  Princes  in  general,  and  to  your 

M        y     Ira  d  R      1  Eights  in  particular,  from  the  publication 

f    h  d  w     Id  authorise  u=j  in  imitation  of  the  usages 

a        h    p    d  h    C     rt  of  Rome,  to  prohibit  the  lessoca  them- 

h      ng  h    B  h  p  not  to  insert  them  in  the  Breviary.     But," 

tt      h     &  ry  al    gng         oua  reasons,  "it  is  thought  more 

ad       b        mp  y  d      h    p   at       to  be  confined,  and  all  the  copies 

h  b  d  f     no  other  ostensible  motive  than  be- 

u  gapb  ahlbn    mported,  reprinted,  and  sold  with- 

r  ^ftOT  y  P  ntrary  to  the  Royal  Regulations, 

L         J        d  par     u      y  b  h    reprint  is  said  to  have  taken  place 

[p]  la  the  thirty- third  book  of  his  History,  Giaunone  deTotes  chap.  iii.  to  the 
disputes  about  tUe  reception  of  the  Council  of  Tront ;  in  chap.  i?.  he  discusses  the 
reception  of  the  Bnll  In  Otena  Domini,  in  ohap.  v.  the  necessity  of  (he  Bseqnatttr 
Rogium  for  all  mandates  from  Rome  :  but  see  more  especially  the  fliitU  chapter  of 
the  fortieth  book,  foe  the  account  of  tlie  strenoQs  maintainance  by  Charles  VI.  of 
the  Reginm  Eieqnatur  against  Clamant  XL,  "  Stabili  fermameote  la  necessiti  dol 
Eegio  Exeqaatnr  in  tutto  le  Bollo,  Brevi,  o  altre  provisioui  che  yeagono  da  Roma." 
This  was  rohemently  condemned  by  Oiement  SI.,  but  acquiesced  in  by  his  aac- 
cesaor,  Innocent  XIIL 

(s)  CousaUatJon  of  the  Secretary  of  State,  &e. 
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viixh  tiie  pei'misaioa  of  llie  magistrates,  when  no  such  permission  had 
lieen  gran  ted.  (r  J 

GCCLXXVI.  (s)In  1761,  the  Secretary  of  the  Delegates  of  the  Royal 
Jurisdiction  at  Naples,  referring  to  what  had  been  done  in  1728, (()  pro- 
hibited in  the  kingdom  the  use  of  ordinarii  (prayer-books)  which  con- 
tained direetioaa  for  reading  the  service  to  Gregory  VII.,  and  the  Bull 
In  Can&,  and  what  were  called  "casus  reservatt  Eminenlisstmo  et  Reve- 
rendissimo  Domino." 

In  1769,  Ferdinand  I.,  by  the  advice  of  Tanueci,  would  not  allow  the 
PapalM  confirmation  of  the  Archbishop  of  Naples  to  contain  the  words, 
"  iV  grazia  ddla  Sede  Apoitolica."  Shortly  afterwards,  the  Pope  re- 
fused to  consecrate  the  Bishop  nominated  by  the  Crown  to  the  See  of 
Potenza,  and  persisted  in  the  refusal  till  the  King  wrote  to  him  that,  if 
the  consecration  should  be  longer  delayed,  he  would  cause  each  new 
Eishop,  in  every  province  of  his  kingdom,  to  be  consecrated  by  three 
existing  Bishops,  ftccording  to  the  ancient  practice  of  the  Charch. 

CCCLXXVII.  (a:)The  esisting  Concordat(j)  between  Rome  and  the 
Two  Sicilies  bears  date  the  16th  February,  1828;  the  29th  article  of 
which  contains  the  following  oath : — 

"I  swear  and  promise,  on  the  holy  Gospels  of  G-od,  obedience  and 
allegianco  to  his  Royal  Majesty;  and  I  also  promise,  that  I  will  have  no 
communication,  that  I  will  not  partake  in  any  design,  that  I  will  main- 
tain no  suspicious  connection,  oither  at  home  or  abroad,  which  may  en- 
danger public  tranquillity;  and  that  if  I  am  aware  that  any  machination 
*is  being  carried  on,  whether  in  my  diocese  or  elsewhere,  to  the  rit^ogfi-i 
disadvantage  of  the  State,  I  will  make  the  same  linowQ  to  his  L  -I 
Majesty."  (a) 

OCCLXXVIII.  With  respect  to  the  Kingdom  of  Sardinia,  the  Dnkes 
of  Savoy  appear  to  have  had,  like  other  Sovereigns,  contests  with  the 
Pope  at  an  early  period. (a)  The  earliest  document  relating  to  that  part 
of  the  Regale  which  concerns  the  nomination  to  bishoprics  in  the  king- 
dom of  Sardinia,  is  a  Brief  of  Nicholas  V.,  in  which  he  promises  Louis 
II.,  Duke  of  Savoy,  never  to  institute  any  persons  to  any  archbishopric, 
bishopric,  or  abbey,  "nisi  habitis  prins  per  nos  intenlione  et  cojisensit 
ipsius  Duois."(6) 

CCCLXXXIX.  The  Eight  of  Royal  Nomination  was  further  con- 
firmed by  a  Brief  of  Leo  X,,  in  1515,  in  the  text  of  which  the  abovo 
expressions  of  Nicholas  V.  were  referred  to,  and  by  the  Brief  of  Clement 

(!■)  Part.  Papers,  1816-17,  pp.  151-4. 

W  Ibid.,  p.  156. 

h)  Oonsnltation  of  the  Marqnis  Kioolas  Fraggiani,  &e.  (u)  Pius  VI. 

[x)  Pari.  PapBra,  1851,  pp.  274-318,  where  it  is  set  out. 

(y)  A  ConTention,  which  I  have  not  Seen,  is  said  to  have  been  drawn  up  ia 

L)  Pari.  Papers,  1851,  p.  287. 

(a)  lb.,  laie-ll,  1851.  Six  volumes  of  Treatjee  between  tlie  House  of  Savoy 
and  Foreign  Powera  are  referred  to. 

(b)  "Neminem  pr^Sciemus  seu  illis  (alluding  to  archbishoprics,  bishopries, 
abb^s)  de  quommcnnqne  pecsonis  non  proYidebimns  nisi  habitis  prius  per  noa 
inimlione  et  conmnw  ipsius  Duds,  de  patsonis  idoneis  ad  hujusmodi  regimine  sea 
dignitatis  promoveadis,  vel  rie  quorum  personis  tales  provisiones  fuerint  faciends." 
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Vm.,  on  the  :9th  of  June,  1595,  to  Duie  Charles  Emanuel.  There 
are  also  Briefs  of  Sextus  IV,,  Innoeant  VIII.,  and  Julius  II.,  restricts 
ing  and  prohibiting  the  nomination  of  strangers  to  benefices  in  Sardinia. 

The  royal  privileges  were  admitted,  by  a  Brief  of  Innocent  XII.  on 
July  31,  A.  D.  1700,  to  extend  to  the  dominions  of  the  House  of  Saxony, 
Bouth  of  the  Alps.  This  was  ia  the  reign  of  Victor  Amedous,  the  first 
King  of  Sardinia. 

COCLXSX.  By  three  successive  Conoordats  of  1727,  1741,  1750,(c) 
the  Eegale  was  further  confirmed,  and  extended  to  Churches  formally 
excepted;  and  the  claims  of  the  Roman  Curia  to  the  revenues  of  vacant 
P^„Q,  1  l^snefioes,  and  to  the  property  *of  deceased  clergymen,  were  aban- 
L  J  doned.      In  1728,  tte  civil  and  ecclesiastical  rights  were  clearly 

defined  by  Victor  Emanuel,  in  the  Code  Vittorina,  notwithstanding  the 
opposition  of  Clement  XII. 

CCCLXXXI.  By  the  Eegulations  of  1770,  (s.  6,  c.  1,)  it  is  provided, 
that  the  nominations  made  by  the  Crown  to  the  higher  or  consislorial 
dignities,  and  which  have  been  sent  to  Eome,  shall  be  expedited  by  the 
Secretary  of  State  for  Foreign  Affairs;  the  patents  of  collation  to  any 
ecclesiastical  office  stall  be  expedited  by  the  Secretary  of  State  for  the 
Home  Department.  In  1831,  a  Minister  for  Ecclesiastical  Affairs  was 
appointed,  and  upon  him.  are  now  devolved  the  ecclesiastical  duties  of 
the  Home  Secretary.((Z\ 

CCCLXXXII.  By  a  Royal  Decree  of  21st  December,  1850,  {s.  7, 
Article  2,)  it  is  provided,  that  the  Council  of  Munster  shall  deliberate 
on  the  proposition  relating  to  archie  pis  copal  and  episeopal  sees,  and  that 
the  Minister  for  Foreign  Affairs  shall  carry  on  all  ecclcsiaatieal  negotia- 
tions with  Rome. 

CCCLXXXIII.  As  to  the  form  of  nomination  to  the  Pope,  the  King's 
representative  at  Rome  delivers  to  His  Holiness  the  royal  letter  announa- 
ing  the  individual  nominated  to  the  vacant  see.  Formerly  these  letters 
contained  the  expressions  "in  viriii"  or  "in  forzadel  diritto  che  ci  com- 
pete nominiamo,"  &c.;  but  now  the  simpler  form,  "abbiamo  nominato 

come  nominiamo  il  ■ alia  vacante  mitra,"  &e.     They  conclude  with 

a  request  (hat  the  Pope  will  order  the  necessary  provisions  (^providenzej. 

CCGLXXXIV.  The  right  of  the  Exequatur  has  been  always  carefully 
maintained  in  Sardinia. 

The  most  ancient  histniy  of  tbis  countiy  h  i"  records  of  the  necessity 
|-^(,(.n-|  of  the  approval  by  the  onil  power  of  the  provisions  of  *the 
L  J  Roman  See  The  inspection  of  these  dicumcnts  nas  at  first 
intrusted  to  the  Grovernors,  aftei wards  to  the  hupreme  Couits  of  Justice 
or  the  Senates.  The  instructions  to  these  bodies  wcio  that  no  Bull, 
Brief,  Letters,  or  Decree,  should  be  published  or  executed  until  it  had 
been  presented  for  the  Evequatur  Notaiics  were  '(tr  ctly  forbidden  to 
exercise  their  calling  in  the  way  of  leoording  or  authentioafiuj;  any  pro- 
re)  CoBfirmed  by  a  Br  et  ol  llth  TiiiP,  17<ll 

(d)  Bj  the  IBth  Article  of  tbe  CoMtitution,  tho  Crown  esercises  the  rights  of 
the  civil  power  iu  the  matter  of  benefices  and  iiominationa. 

By  fl.  1,  of  Article  6,  of  the  Royal  Decree  of  Zlst  December,  1850,  the  royal 
pattonage  belongs  to  the  Minister  for  Ecclesiastical  Affairs,  Grace,  and  Justice. 
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vision  proceeding  from  Homo,  for  which  the  Esequatur  had  not  been 
obtained.  The  right  of  the  Exequatur  was,  moreover,  recognized  by 
Benedict  XIV.  in  his  "Conoordata  Istruzione  Pontificia"  of  1742,  which 
bad  reforeBce  to  the  Oooeordat  of  1727. 

In  1787,  a  Sardinian  agent  was  establisbed  in  Rome,  according  to  the 
example  of  other  Courts,  with  a  royal  office,  througb  the  agency  of 
■which,  all  petitions,  without  exception,  of  Sardinian  subjects,  for  pro- 
visions which  wero  to  haveefibot  "nolforoestcrno,"  wero  to  beobtained. 
When  Genoa  was  annexed  to  the  Sardinian  monarchy,  the  Legation  of 
Piedmont  was  extended  to  this  new  acquisition. 

And  lastly,  by  the  Decree  of  April  26,  1848,  all  provisions  from 
Rome  must  receive  the  Royal  Exequatur  before  tbey  can  be  considered 
by  the  tribunal,  or  executed  by  the  prelate  or  any  party  obarged  there- 
with. The  only  exceptions  appear  to  be  provisions  respecting  matters 
purely  spiritual,  sucb  as  dogmatical  Bulls,  indiilgenoes,  jubilees,  &o. 

In  Savoy  and  the  other  provinces,  where  the  G-allioian  customs  are 
still  in  use,  nothing  is  exempt  but  the  Briefs  of  the  Saored  Penitentiary 
or  the  sealed  letters  sent  to  confessors  with  powers  reserved  to  the  Pope 
to  absolve  from  certain  sins. 

CCCLXXSV.  The  ancient  Florentine  EepQblic,(e)  the  Government 
of  the  Tiledici,  and  of  the  Austrian  and  Bourbon  family,  have  been  in 
suocessioD  equally  watchful  to  prevent  any  *infriDgeraent  of  the  r^ooo-i 
sovereignty  of  the  State  by  the  act  of  any  foreiga  power.  '-         -I 

CCCLXSXVI.  TJader  this  category  they  appear  always  to  have  con- 
sidered the  exercise  of  Papal  authority  within  their  dominions,  which  has 
been  regulated  by  a  series  of  laws  issned  by  the  sovereign  authority  of 
the  State,  and  which  have  been  constantly  enforeed ;  and  the  necessity 
of  the  Regium  Exequatur  has  been  maintained  in  Tuscany  with  great 
vigilance.(/} 

On  the  occasion  of  the  vacancy  of  an  episcopal  see,  the  Sovereign  of 
the  Grand  Duchy  causes  a  list  of  four  candidates  to  bo  presented  to  the 
Pope,  with  an  understanding  that  the  first  must  be  chosen,  even  if  he  be 
not  duly  qualified. 

This  custom  appears  to  be  immemorial,  and  to  have  been  sanctioned 
by  various  pontificial  Briefs.  Every  subject  of  the  Grand  Dulie  must 
obtain  the  permission  of  the  Government  previously  to  applying,  in  any 
matter  of  ecclesiastical  jurisdiction,  to  the  Pope;  and  every  Brief  or  De- 
cree obtained  in  consequence  of  the  application  must  be  sanctioned  by 
the  Placet  or"Regio  Esequatur"  of  the  Sovereign,  without  which  no 
Papal  Brief,  Bull,  or  Decree  has  any  judicial  validity  in  any  civil  or 
temporal  matters. 

CCCLXXXVII.  A  recent  Concordat  hag  been  entered  into  between 
Rome  and  Tuscany,  and,  like  that  of  Austria,  very  favourable  to  the 
Roman  Soe. 

COOLXXXVm.  No  State  ever  more  strictly  resisted  the  Papal  autho- 
rity than  Venice.(3')     She  excluded  ecclesiastics  from  the  councils  and 

(e)  Pari.  Papers,  1816-17,  p.  109.    Ibid.,  1851,  p.  329. 

(/)  See  ospeoiflUy  t!ie  Circular  Letter  of  Duke  Leopold,  25tli  October,  1197. 

[g)  Pari.  Papers,  ISIS-II,  p.  106. 
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public  eraploymenta  of  the  State.  The  Government  of  her  Church  was 
divided  between  the  patriarchates  of  Venice  and  Aquileia. 

WJien  Sixtus  IV.  es communicated  Venice,(A)  the  CoQOcil  of  Tea 
ordered  the  Patriarch  and  all  the  Venetian  clergy  to  transmit,  uaopenad, 
p,„Q  .  1  to  the  inquisitors  of  the  State  any  Bull  *that  might  be  addressed 
L  J  to  them  by  the  Holy  See.  These  commands  were  strictly  obeyed. 
An  appeal  was  lodged  with  the  tributary  Patriarch  to  a  future  council, 
from  the  sentence  of  escommunioatioQ,  The  Patriarch,  in  eonsequenoe 
of  the  appeal,  suspended  the  interdict,  and  sent  a  summons  to  the  Pope 
to  appear  before  a  future  Council. 

In  1754  the  Ventian  Senate  put  forth  a  decree,  forbidding  the  publi- 
cation of  any  Bull ;  and  in  the  same  year  expressly  prohibited  Venitiana 
frorn  applying  to  Rome  for  any  dispensation  which  could  not  bo  obtained 
through  the  Bishop,  and  from  applying  at  all  to  Rome  except  through 
the  Bishop. 

CCCLXXXIX.  (■;)'With  respect  to  Bavaria,  the  Treaty  which  regulates 
the  relations  between  that  kingdom  and  the  See  of  Eome  is  the  subsist- 
ing Concordat  of  1817. (i) 

It  begins  as  follows :  "  Sanotitas  sua  Summua  Poutifox  Pius  VIT.  et 
Majestas  sua  Maximilianus  Josephas  Bavariie  Rex,  debita  solicitudine 
.  cnpientes,  at  in  iis  qute  ad  res  ecclesiastlcas  pertioent  oertas  atabilisciue 
in  Bavariie  regno  terrisqne  el  subjeotis  oonstitaatur  ordo,  solemnem  pro- 
pterea  conventionem  inire  deoceverunt." 

It  provides  for  the  nomiaadon  of  Bishops  by  the  Crown  to  be  followed 
by  the  confirmation  of  the  Pope,  and  that  the  prelates  shall  take  the  fol- 
lowing oath  on  their  installatioc : — 

"  Ego  juro  et  promitto  ad  aanota  Dei  Evangelia  obedientiam  et  fideli- 
tatem  Regite  Majestati :  item  promitto  me  nullam  communioatioaem  habi- 
turum,  nuUique  consilio  interfuturum,  nuUamque  suspectam  unioaem 
neque  intra  neqne  extra  conservaiurum  qu«  tranquillitati  publicai  noceat, 
et  si  tam  in  Diocrosi  moa  quam  alibi  noverini  aliquid  in  Status  damnum 
tractari,  Majestati  sure  manifestabo." 

rtoqp.-!  *CCOXO.  Contemporaneously  with  this  Concordat  was  pro- 
<-  -I  mulgated  what  is  called  the  "  Religion  Edict"0  in  the  Bavarian 
Constitution  (Part  3,  par.  58,  59,)  containing  these  provisions : — 

"  58.  In  conformity  to  the  general  mandates  hitherto  existing  in  the 
royal  dominions,  no  laws,  ordinances,  nor  other  regulations  issued  by  the 
Church  shall  be  promulgated  and  carried  into  effect  without  the  sovereign 
concurrence  and  sanction.  The  clerical  authorities  are  bound,  after  re- 
ceiving the  royal  sanction  for  the  promulgation  (^placet,)  to  state  the  sama 
expressly  on  all  occasions,  at  the  outset  of  the  publication  of  tho  ordi- 
nances issued  by  them. 

"  59.  Public  notices  issued  by  the  clerical  Government,  which  refer 
solely  to  the  priesthood  under  its  authority,  and  wliich  emanate  from 

(h)  Sismond  de  Sismondi,  Hist,  des  Rep.  de  I'ltal.,  ii.  p.  235. 

(!)  Pari.  Papers,  iSBI,  p.  17. 

(k)  Biehhorn,  Eirohenrecht,  B.  ill.  Absolm.  i.  11,  p.  564,  Phiilipps,  Kirchen- 
techt,  B.  iii.  Kap.  10,  Abecbn.  145. 

(J)  This  Concordat  will  be  fouad  in  the  Appendices  to  the  worts  of  Eichharn 
and  Phillipps,  and  in  the  Pari.  Papers  of  1S51. 
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approved  and  nniversal  regulations,  require  no  renewed  sanction.  This 
plaoitum  reffium,  ia  accorded  by  the  King." 

In  1824  these  provisions  were  revised  and  extended. 

In  1852  a  Concordat  was  signed  between  the  Pope  and  the  President 
of  the  Repnblio  of  Costa  Rioa,  which  provides : — 

Art.  1,  The  same  declaration  as  in  the  last  Spanish  Concordat  as  to  the 
Roman  Catholic  Religion. 

Art.  4.  That  tlie  Sovereign  Pontiff  being  the  chief  of  tlie  Uaiversal 
Cliuroh,  the  Biakops,  Clergy,  ani  Peojlo  mij  hive  fiee  interi.,ourse  witli 

Art.  7,  8.  A  power  of  Nomination  granted  m  retnin  for  Dotation. 
Art.  14.  "  That  taking  tlie  times  into  oonsid  ladon   civil  causes  and 
temporal  rights  of  ecclesiastics  are  to  he  tried  1  pfore  lay  jul^  a  ' 
Art.  20.  That  no  obstacle  be  interposed  to  the  election  of  m 


*Art.  23.  Pablic  prayer  to  be—  [*396] 

"  Domine  salvam.  fac  rampublicara. 

"  Domine  salvum  fao  Prfesidum  ejus." 
Art.  26.  All  laws,  &o.,   at  variance  with  this  Convention  are    an- 
nulled.(m) 


^CHAPTER  VIII.  [*897] 

THE  INTERNATIONAL  RELATIONS  OP  THE  PAPACY  WITH  FOREIGN  STATES 

IN  WHICH    A   PROTESTANT  OHURCH    18  ESTABLISHiil). ^BDLLI^    CIR- 

CTIMaCRIPTIONUM,(a.) 

CCOXCI.  The  territorial  changes  in  Europe,(5)  and,  indeed,  in  the 
world,  which  followed  upon  the  Treaty  of  Vienna,  brought  the  Roman 
See  into  iinmodiate  contact  with  Protestant  States,  with  which  it  had 
hitherto  had  no  relations.  By  that  treaty,  territories  inhabited  for  the 
most  part  by  Roman  Catholics,  accustomed  to  acknowledge  the  supremacy 
of  the  Pope  as  an  indispensable  part  of  their  religions  belief,  were  trans- 
ferred to  Sovereigns  who  had  always  considered  the  rejection  and  denial 
of  bis  authority  as  necessary  for  the  political  and  religious  welfare  of  their 
dominions,  Rome  had  no  longer  to  deal  exclusively  with  those  Princes, 
who'bore,  as  their  proudest  distinctions,  the  religious  titles  which  she  had 
conferred  upon  them.  Her  intercourse  was  no  longer  to  be  confined  to 
His  Moat  Christian  Majesty,  The  CathoHo  King,  His  Most  Faithful 
Majesty,  or  His  Apostolical  Majesty. 

The  Duke  of  Muscovy,  whom  Rome  had  not  long  ago  regarded  with 
Chinese  indifference  as  an  outside  barbarian,  bad  become  one  of  the  most 

(m)  Annnaire  ties  Deiii  Mondes,  1852.  See  De  Pradt,  Concordat  de  TAmgriqae 
avecEome.     (Paris:  5827.) 

ia)  De  Pradt,  Lea  Qaatre  Concordats,  t.  !.  avant-propos, 
b)  Walter,  ea.  42,  43.,  as  to  the  Gireek  Gliurch. 
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powerful  European  potentates,  uniting  to  liis  auoieut  title  of  Chief  of  tLo 
Greek  Church,  that  of  Protector  of  ten  millioDB  of  Roman  Catholic  Poles. 
The  King  of  Prussia,  whom  fifty  years  ago  Rome  had  still  addressed  as 
r*iiQH1  *''*''  Marcjuia  of  Brand enhourg,  had  grown  into  a  powerful  mo- 
L  J  narohj  in  fact  as  well  as  name ;  and  had  added  to  its  compact 
military  State  two  ecclesiaBtioai  electorates,  hesides  Prince  bishoprics, 
abbeys  and  chapters. 

The  Protestant  Stadtholder  of  Holland  had  become  possessed  of  that 
ancient  inheritance  of  the  Catholic  Sovereigns,  the  Belgic  provinces,  and 
of  the  Prince  Bishoptic  of  Lioge.  Passing  by,  therefore,  the  revolutions 
of  Roman  Catholic  Southern  America,  in  Europe  alono  a  new  order 
of  things  had  arisen,  to  which  tho  application  of  Papal  olaims  was  a 
matter  of  great  novelty  and  nicety,  not  the  lesa  so,  on  account  of  the 
remarkable  circumstances  connected  with  the  Pope  himself.  For  he  did 
not  pretend  to  be  ignorant  of  a  fact  patent  to  the  world,  namely,  that 
his  restoration  to  Rome  was  mainly  owing  to  the  energies  and  the  arms  of 
schismatieal  and  heretical  powers;  that  Russia  and  Prussia — and,  above 
all,  excommunicated  England — had  been  the  prinipal  instruments  in  re- 
seating him  upon  the  pontifical  throne,  from  which  he  had  been  dragged 
by  Roman  Catholic  France. 

CCCXOII.  The  first  remark  which  is  of  importance,  the  object  of  this 
work  being  considered,  is,  that  the  Papal  See  has  entered  into  no  con- 
vention, strictly  speaking,  with  any  Non-Rom  an- Catholic  State.  Before 
the  year  1850,  the  only  Concordat  since  the  Treaty  of  Vienna  which  had 
teen  entered  into  was  one  with  Bavariafc)  in  1817,  though  a  Concordat 
very  favourable  to  Rome  is  said  to  be  still  pending  in  Austria. 

The  communications  between  the  Roman  See  and  the  Protestant  States 
of  Germany  have  assumed  tho  form  of  edicts  on  the  part  of  the  Pope, 
with  respect  to  the  creation,  restoration,  and  general  adjustment  of  dioceses, 
,  entitled  "  Builse  Circumscription  is ;"  and  on  the  part  of  the  State 
'  a  'recognition  of  these  Bulls  in  a  domestic  law  or  statute  subse- 
quently promnlgated. 

CCCXCIII.(<i)  To  this  adoption  of  tho  regulations  of  Rome  by  the 
placet  of  the  territorial  power,  German  jurists  are  careful  not  to  ascribe 
that  binding  power,  for  the  future,  which  is  inherent  in  a  Treaty  or  Con- 
cordat. The  acts  of  the  State,  which  clothe  these  Papal  Edicts  with  the 
character  of  municipal  law  emphatically  recite  that  their  force,  as  such, 
is  derived  from  the  Sovereign  who  promulgates  then  ;  and  the  Bulls  relat>- 
ing  to  Prussia  and  Hanover  recite  that  they  have  been  framed  with  the 
acquiescence  and  consent  of  the  Sovereign. 

COCXCIV.  The  Bulla  circumacriptionis  for  Prussia  is  known  by  the 
title  "  De  Salute," (e)  the  words  with  which  the  inatrumeot  begins ;  it 
was  accompanied  by  a  letter  beginning  "  Dileoti  filii."     In  both  docu- 

{e)  Eichhorn,  Eirclienrecbt,  I.  Band,  B.  ii.  Absolin.  ii.  c.  1.  Phillipps,  Kirchen- 
reeht,  3,  523,  for  the  status  of  the  Roman  Catholic  Church,  generally,  in  Germany. 

(d)  Vide  Eichhorn,  supra.  Klilber,  Oeffent,  Eeoht  des  Deulachen  Bundes,  Th, 
2,  s.  420.    Phillipps,  3,  677,  8-9,  complains  of  this  construction. 

(e)  Tlie  Bull  is  given  at  length  in  the  Appendices  to  Bichhorn  and  Phillipps, 
and  in  the  Pari.  Papers.     See  below. 
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ments  tte  approbation  of  the  King  of  Prussia  was  reoited.  This  Bull 
was  sanctioned  by  a  cabiaet  order  of  the  King  of  Prussia.^/) 

Tkc  Bulla  cirouinseriptionia  for  Hanover  bears  date  the  26th  March, 
1824,  and  bogios,  "Imperio  Roman  or  um  Ponti  fie  lum ;"  *it  recites  r,i(in-j 
that  Piu3  VII.  had  considered  the  matter,  and  proceeds,  "  re  L  J 
propterea  collaiA  cnm  Serenissimo  "  Georgis  Qaarto  regnorum  Magnso  Eri- 
tannise  et  Hiberni^  unitorum  oecnon  HannoverEe  Rege,"  &c.  This  Bull 
was  ratified  by  a  royal  sanction  of  G-eorge  IV.,  dated  from  Carlton  House 
ia  EDgland.((;) 

OCCXCV.  According  to  the  Law  of  HanoTer,(?t)  all  Bulls  and  Briefs 
require  the  Koyal  Placet,  unless  they  relate  solely  to  spiritual  matters, 
and  if  thoy  do,  they  are  to  be  brought  under  tije  superversion  of  the 
King.  ■  The  Roman  Catholic  Bishops  of  Hanover  take  a  very  stringeut 
oath  of  fidelity  to  the  Crown.(t) 

(/)  "  Berlia,  August  23,  1821. 

"  Wbereae  the  Papal  Bull  snbmitte3  to  me  by  you,  wbich  begins  with  the  words 
'De  salute  animarum,'  and  is  dated  Itome,tbe  16th  of  July  of  this  year  (xyii.Cal. 
Aag.,)  agrees  in  its  essential  coctenta  with  that  atrangemeat  which  was  entered 
iota  on  the  25th  of  March  of  this  year,  respecting  the  establishment,  endowment, 
and  limits  of  the  archbishoprics  and  Bishoprics  of  the  Catholic  Church  in  the  State, 
and  of  all  subjects  having  reference  thereto,  and  which  was  already  sanctioned 
by  me  on  the  Slh  of  June  of  this  year,  I  will  hereby  giTe,  on  your  proposal — also 
to  the  essential  contents  of  this  Bull,  namely,  to  what  concerns  the  enactments  re- 
specting things  having  reference  to  the  before- mentioned  subjects — my  royal  ap- 
proval and  sanction,  by  virtue  of  which  these  enactments  are  to  be  observed  as 
the  binding  statute  of  the  Catholic  Churcb  of  the  State,  by  all  those  whom  it  con- 

"  This,  my  royal  approval  and  sanotjon,  I  give  in  virtne  of  my  sovereign  rights, 
and  without  prejudice  to  these  rights,  as  well  as  to  all  my  subjects  of  the  Evan- 
gelical Church  of  the  State. 

"  Accordingly,  this  Bull  is  to  he  printed  in  the  Collection  of  Laws,  and  the  Mi- 
nistry of  Ecclesiastical  Laws  is  to  take  care  of  its  execution. 

"(Signod)  PrEDEKIO   WlI.tlAM. 

"  To  the  State  Chancellor,  Prince  von  Hardenberg." 
—Pari.  Papers,  1851,  p.  169. 

(g)  Pari.  Papers,  1851,  pp.  90-102.  See  Appendices  to  Eich horn  and  PhiHipps 
for  the  Bnll. 

(h)  Pari.  Papers,  1351,  p.  89. 

(i)  "  Form  of  Oath  of  Allegiance  io  be  tatea  by  Roman  Catholie  Bishops  in 
Hanover. 

"  I,  N.  N.,  Bishop  of  Hildesheim  and  Administrator  of  Osnahruch,  swear  &o.,  &c., 
on  oath  before  the  Almighty  and  All-knowing  God,  that  after  having  been  pro- 
moted to  the  dignity  of  Bishop  of  Hildesheim,  and  nominated  Administrator  of  the 
Diocese  of  Osnabrnch,  I  wilt  be  true,  devoted,  obedient,  and  subject  to  His  Majesty 
Ernest  Augustus,  King  of  Hanover,  Royal  Prince  of  Great  Britain  and  Ireland, 
Duke  of  Onraberland,  Doke  of  Brunswick  and  Luneburg,  &c.,  my  most  gracious 
King  and  Bnler  of  the  land,  and  to  his  illustrious  legal  successors  in  the  Govern- 
ment. [  will  promote,  to  the  best  of  my  power,  in  the  practical  circle  allotted  to 
me,  what  may  advantage  His  Majesty  and  the  common  welfare  (avoiding  injury 
and  disadvantage  \)  and  truly  and  conscieutionsEy  attend  to  my  episcopal  office, 
and  my  epiaeopal  administration.  I  will  take  pains  to  lead  a  worthy  and  irreproach- 
able life,  and  most  zealonsly  will,  above  all,  be  ansions  that  Christian  knowledge 
and  true  piety,  joined  with  reverence  towards  the  head  of  the  State  and  lovefo  the 
fatherland  shall  take  deep  root  and  hlosson  with  the  vigour  in  the  ecclesiastics 
and  laymen  entrusted  to  my  direction,  and  especially  also  in  the  growing  yonth. 
I  will  therefore  not  suffer  or  allow  that  pciesla  or  other  ecclesiastics  under  my  eon- 
troll  shall  teach  or  act  in  a  contrary  sense  or  spirit,  or  otherwise,  by  word  or  deed, 
lead  astray,  the  fidelity  of  the  BuhjectB,  and  their  loyalty  to  their  King  and  father- 
land ;  and  should  I  get  knowledge  that  anywhere,  within  or  without  my  diocese. 
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r*40n  *CGCXOTI.  The  relations  of  the  Papal  See  with  the  Provinocs 
L         J  of  tte  Upper  Rhine  have  been  less  easily  arranged. 

Oq  the  24th  of  March,  1818,(;t)  Wurtemberg,  Baden,  the  two  Hesscs 
Mecklenburg,  Nassau,  Oldenburgh,  th  G  anl  Du  al  elbI  "D  IHu  s 
of  Saxe,  Lubeck,  Bremen,  Frankfort  anT  H  ml  u  p  t  f  th  L  f  n 
Declaration,  which  they  subsequently  1  n  m  n  t  i  Ma^n  Oha  ta 
Libertatis  EceJesiaa  Catholicffi  Romans  f  unl  i  up  n  th  p  n  pi  t 
the  G-crman  Princes'  Concordat  of  1446    up  n   th  lut    n      f  the 

Arbishops  at  Ems  (die  Eraser  Punktat  n  )  and  the  An  t  n  const  tut  n 
of  the  Ohurek  under  Joseph  II, 

This  declaration  was  resisted  and  replied  to  by  tho  Pope,  who  subse- 
quently, in  August,  1821,  promulgated  a  "  Bulla  ciroumscriptionis  Dice- 
cesium  Provincial  Ecclesiarum  superioris,"  in  which  he  recited  that  the 
SovereiguB  of  the  territories  above  mentioned  had.  sent  ambassadors  to 
Rome  to  arrange  matters  respecting  the  foundations  and  dotation  of  cer- 
r*4021  '*''*  ^'^''"P^s  J  "  ^^^  ™™  ''S3  omnea  eceleaiasticje,  *de  quibus 
L  J  actum  fuit,  oonciliari  minimi  potnerint ;"  His  Holiness  was  there- 
fore compelled  to  make  ecclesiastical  arrangements  for  the  faithful  in  these 
countries,  in  the  hope  that  the  ralers  of  them  would  be  brought  to  & 
better  mind.     This  Bull  begins,  "  Provida  solersque." 

The  Sovereigns  of  tho  provinces  replied  by  a  Kirchenpragmatik,"  in 
which  the  former  resolutions  were  embodied. 

On  the  11th  April,  1827,  the  Pope  promulgated  a  "  Bulla  crectionis 
Diteoesium  Proviocije  Eeelesiasticre  Superioris  Rheni,"  beginning  "  Ad 
doaiinioi  gregis  custodiam."(Z) 

In  this  instrument  the  Sovereigns  of  the  respective  territories  were 
allowed  the  power  of  objecting  to  any  one  of  the  candidates  for  the  epis- 
copal and  archi episcopal  sees ;  and  a  hope  was  expressed  that  they  would 
be  bcnovolont  towards  their  Catholic  subjects,  who  would  be  most  loyal 
to  them. 

CCCXCVII.  These  Bulls  were  finally  admitted  by  the  respective 
GovernmcEts,  it  being  declared  "  that  nothing  therein  contained  shall  be 
construed  or  considered  as  interfering  with  the  rights  of  the  Sovereign, 
opposed  to  the  laws  and  ordinaaoes  of  the  land,  the  arohi episcopal  and 

Bnything  should  be  intended  which  oonld  threaten  with  danger  Hia  M^'esty  tbe 
King,  bis  dignitj  and  rights,  as  well  es  tbe  aecnrity,  pence,  and  welfare  of  the 
State,  I  will  make  immediately  a  faithful  report  thereof.  At  the  same  time  1  de- 
clare herbj  that  I  thoroughlj-  understand,  and  will  cause  to  bs  understood,  the  oath 
which  I  have  to  tender  to  Hia  Holineaa  the  Pope,  as  head  of  the  Catholic  Church, 
before  entering  my  office,  and  eapeoially  the  clause  in  this  oath  which  purports, 
'  Htec  omnia  et  singnla  et  inviolabiliuE  observabo,  quo  certtor  anm,  nihil  in  illia 
contineri,  qaod  juramento  fideljtatia  mese  erga  Regem  Hannorerte  ejusqne  ad 
thronum  sacceasorea  debitre  adversari  poaait ;'  that  I  do  not  consider  myself  in  aoy 
other  sense,  by  this  Said  oath  of  consecration,  bound  to  an  act  or  omission  of  any 
kind  which  would  be  against  my  duty  as  a  snbject,  and  tbe  oath  of  allegiance, 
devotion,  and  subjection  which  I  have  tendered  to  His  Majesty,  my  moat  gracious 
King  and  Rnler  of  the  land.  All  this  I  swear,  vow,  and  declare,  so  help  me  God, 
and  Hia  holy  Word."— Pari,  Papers,  1851,  p,  103. 

(k)  PhiJJipps,  iii.  529. 

(i)  See  Phillippa,  Band  iii.  and  Bichhorn,  ii.  App.  for  these  Bulla ;  and  Part. 
Papers,  1861.    "  Further  Correepondence,"  Ac,  p.  2,  Hesse  Cassel,  Nassau,  &o. 
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episcopal  privileges,  or  tie  rights  of  the  Evaiigelical   Confession  and 
Clmrch."(m) 

Moreover,  on  the  30th  Jxnuary  18S0  the  Government' of  the  State'i, 
to  whiuh  these  Bulls  weio  apphcaHe  [r  mulg ited  "  in  orlinmee  rela 
tive  to  the  oxoroiso  of  the  soveieign  tight  of  pioteotion  and  euperinteHl 
ence  over  the  Catholic  Chuioh  It  recited  the  Bull',  and  proceeded, 
"  Now  that,  in  oonaequonoe  of  the  agreement  made  {^etiofii-neu  Ahrede) 
with  the  Koman  Court,  the  episcopal  Bt,e3  and  cafhodial  chapters  of  this 
Church  provinoeare  entirely  filled  and  they  have  entered  upon  the  exer 
eiae  of  the  authorities  connected  'therewith  we  lie  induced  m  |-*(qq-| 
concurrence  with  the  othei  (j  vernments  m  the  TJppei  Ebine  <-  J 
Province,  to  publish  and  hi  he  known  the  following  oidmfneee  for  the 
maintenance  of  our  right  of  protection  and  supennten  lGni,e  oier  the 
Catholic  Church  in  o«i  dommi  ns 

Then  follow  thirty-nino  Articles  in  none  of  which  the  Eoman  See  la 
mentioned,  except  in  the  fifth  which  deelarea  that  all  Roman  Bulls  anl 
Briefs  must  receive  the  "anot  on  of  the  Sovereign  and  that  Bulla  which 
have  received  it  are  only  binding  so  long  as  nothing  contrary  to  them 
shall  have  been  enacted  by  the  State  That  tho  "lanction  of  the  State  is 
necessary  not  only  for  present  but  for  former  Papal  ordinances  if  it  be 
intended  to  use  them.  Otherwise  ill  reference  to  "  foreign  authonty  la 
forbidden,  and  the  "Metropolitan  js  spoken  of  thioughout  as  the  occle 
eiastical  superior. 

By  Article  3. — "  Eveiy  State  exercises  its  inalienable  -iovereign  right 
of  protection  and  superintenlence  [M  jatat  lechfe  d  »  /ScAiii'to  und  Jat 
Oheraiifsicht\  over  the  Church  to  ita  full  extent ' 

By  Article  8. — "The  Metiopolitan  conitittton  h  leostalliihed 
according  to  its  original  intention  and  the  exercne  of  the  Metiopolitan 
rights  belonging  to  the  Aichbiahop  are  under  the  united  protection  of  the 
collective  States," 

By  Article  10. — "The  Church  disputes  (kucTdiche  St  etfaffcAem)  of 
Catholics  may  in  no  ca?e  be  eairied  out  of  the  proviace,  or  before  foreign 
judges;  and  tliorcfore,  in  their  leapect,  tho  neccsary  reg  ilations  will  be 

By  Article  15, — "  No  eeolesiastic  can  be  elected  Bi'*l  op  who  la  not  a 
G-erman  by  birth  and  i  citizen  of  the  &l3t«  m  which  the  vwant  i,pisco 
pal  see  is  situated,  or  of  om,  ot  the  States  which  ha\p  united  to  foim 
such  diocese." 

By  Article  16. — "  The  Bishop  elect  is  to  ai  ply  to  tho  &  iperi  Dr  of  the 
Church  for  information  immediately  after  tho  eltctioa  Prior  to  conac 
cration  he  is  to  take  the  oaths  of  fidelity  an!  obed  em-e  m  his  quality  of 
Bishop  to  the  Sovereign  of  the  country 

By  Article  17. — "After  havin|,  received  consecntion,  *the  rfAni-i 
Bishop  enters  into  fall  exercise  of  the  lights  and  duties  con  L  J 
nected  with  the  episcopacy  and  the  Govemmenls  will  n  t  suffer  him  to 
be  impeded;  on  tho  ontrirj,  they  will  effectually  piotei,t  hira 

By  Article  *22. — "laves  ci  rates,  of  whi,ti,ver  kind  they  may  be   or 

(m)  Pbiltipps,  iii.  533,   Pari.  Papora,  1851.    "  Farther  OorreBpondeDoe,"  &c,,  p,  3. 
NoVEMBEKj  1855, — 18 
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by  whatever  names  they  raa    b  d     h 

own  or  by  foreign  ecclesiast  h 

By  Article  33 «  No  ecc 

decorations  or  titles  from  f  w 

reiga." 

By  Article  34. — "  Every  b  h 

ordination,  shall  take  the  oa  h       fid  He 

swear  canonical  obedience  to   h    B       p 

By  ArtioIeSe.— "Theeo       as  w  h 

of  appeal  to  the  State  auth  w  b 

cal  authorities  takes  place  a^  h  m 

COCXCVin.  Tlie  object  n 

national  Catholic  Church. 

The  Pope  remonstrated  ifl  d 

provinces,  beginning  "  Ferv  mp 

assent  having  been  given  to  m    y        h    p 
the  alleged  convention  betw  h     P  d    h 

Bishops  of  the  Upper  Rhi       h  d  m     d  d 

secular  provisions  concorning    h       h  d  h 

free  commani cation  with.  Kom    (  ) 

CCCXCIX.  Saxony  pres         h  y 

lie  Sovereign  over  a  Luther     p        — 


J  of  Saxony  e 

The  provisions  of  the  Tre    y      P  {     5    )        hi  A 

burg  (1555,)  and  of  (he  additional  articles  to  the  Treaty  of  Westphalia, 
were  strictly  applied  to  Saxony. 

During  the  existence  of  the  Imperial  Diet,  Saxony  was  President  of 
the  "Corpus  Evangelicorum,"  the  politically-recognised  part  of  the  Im- 
perial Eeprosentation. 

Upper  Lusatia  was  acquired  by  the  Electoral  House  of  Sasony  in 
1635,  at  the  Peace  of  Prague.  In  this  province  the  Koman  Catholic 
Religion  prevailed,  and  the  preservation  of  its  rights  was  conflrraed  by 
the  Elector. 

Augustas  the  Strong  acquired  the  Grown  of  Poland,  and  embraced  the 
Roman  Catholic  Faith;  but  he  secured  to  his  country,  by  what  is  called 
"the  Reservation"  (Reservalien,)  all  its  religious  rights.  Till  1697  the 
Roman  Catholic  Faith  was  only  tolerated  in  Sasony. 

By  Article  V,  of  the  Treaty  of  Posen,  and  by  mandate  of  the  16tb 
of  February,  1807,  Roman  Catholics  and  Evangelists  were  placed  on  an 
equaliiy  as  to  their  roligioas  worship,  and  as  to  theiv  civil  and  political 
rights.  But  the  relation  of  the  Roman  Catholic  Church  to  the  State, 
and  its  fixed  government,  were  established  by  a  law  promulgated  on  tho 
19th  of  February,  1829. 

(n)  Pliillipps,  Band  iii.  App.    Pari.  Papers,  1851.     "Further  Comnpondcnce.'' 
Gaaette  de  Hanau,  1851  [before  June,) 
(o)  Pari.  Papers,  1851,  p.  223. 
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This  law  gave  an  organic  construction  to  the  Koman  Oatliolic  Cimi-ch 
wittout  any  Concordat  from  the  See  of  Rome. 

In  the  old  hereditary  dominions  there  is  an  Apostolic  Vicariate,  to 
whioh  office  the  Pope  appoints  one  of  the  native  clergy  proposed  to  him 
by  the  King.  The  Apostolic  Vicar  takes  an  oath  of  allegiance  to  the 
King. 

In  Upper  Luaatia  the  episcopal  duties  are  performed  by  the  Dean  at 
Bredissin  or  Bautzen;  the  Dean  is  chosen  by  the  Chapter  and  confirmed 
by  the  King.(^) 

*There  are  no  bishoprics  ia  Sasony.  When  the  Pope  makes  r#ijio-| 
the  Apostolic  Vicar  or  the  Dean  a  Bishop,  it  is  in  partilms  infi-  L  -I 
delium. 

The  Placet  {2)  is  required  for  every  notification  of  the  Pope  or  the 
Apostolic  Vicar.  The  right  of  the  Placet  ia  incident  to  the  BOTcreignty 
of  the  State,  whether  the  King  be  Eoman  Catholic  or  not. 

All  ecclesiastical  authorities  are  subject  to  the  Department  of  Public 
Instruction  {das  Ministenum,  dsr  Gultur.^  Complaints  of  the  abuse  of 
the  eccleaiastical  power  are  brought  before  this  department  and  before 
the  Cabinet. 

CGCCI.  In  Denmark()-)  no  communication  since  the  Eeformalion  has 
taken  place  with  Home.  At  Copenhagen  there  is  a  Roman  Catholic 
chapel,  under  the  proteolion  of  the  Austrian  Government,  who  are  bound 
by  treaty  to  tolerate  a  Protestant  chapel  at  Vienna. 

In  Sweden  and  N'orway(s)  there  ia  no  arrangement  of  the  nature  of  a 
Concordat  subsisting  between  the  Crown  and  Rome.  From  the  time  of 
Charles  IX.  to  1780,  no  Roman  Catholic  priest  could  legally  officiate  in 
the  kingdom.  The  Pope  obtained  toleration  for  the  Roman  Catholics 
wheu  Gtuatavus  III.  visited  Rome  in  1780. 

No  Papal  Bull  has  ever  been  published  in  these  dominion?. 
The  arrangements  entered  into  between  Wurtemberg  and  the  Papal 
See  are  the  Bulla  already  mentioned  of  Promda  sohrsque  (August  16, 
1821,)  Ad  dommici  gregii  eustodiam  (April  11,  1S27.) 

By  a  Royal  Ordinance  of  30th  January,  1830,  all  Papal  BuUa  and 
Briefs  must  obtain  the  royal  sanction,  and  no  former  Bulls  can  be  put  in 
force  without  it. 

COCCII.  There  is  no  Concordat  existing  between  the  "Swiss  - 
Confederation,  as  such,  and  the  Roman  See.(()  The  F 
government  does  not  interfere  in  any  way  respecting  the  appointment  of 
Bishops,  or  the  promulgation  of  Bulla  or  otter  instruments  from  Rome. 
Those  matters  are  regulated  by  the  authorities  of  the  respective  Cantons, 
and  the  arrangements  relating  to  them  are  of  various  kinds.   But  although 

(ji)  The  ApoEtoEc  Vicar  and  the  Dean  are  generally  united  in  tlie  same  person, 
who  is  made  a  Bishop  in  pariibiti.  He  must  take  the  oatb.  of  obedieace  to  tbe 
Constitution  of  1631. 

(g)  The  exercise  of  the  royal  supremacy  (j'ua  area  saera)  over  tlie  Church  is 
settled  by  the  Eegulations  of  1337  and  1845,  though,  the  latter  have  not  yet  been 
promulgated. 

M  Part.  Papers,  1851,  p.  Bi.  (s)  lb.,  p.  30t. 

(()  Pari.  Papers,  1851,  p.  aai. 
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no  nniform  rulofif)  upon  these  mattera  prevails  throughout  Switzerland, 
the  principle  of  requiring  the  sanction  of  the  domestic  authority  in  all 
oasea  where  the  See  of  Rome  directly  addresses  itself  to  the  subject  of 
that  authority,  appears  to  he  steadily  adhered  to. 

CCCCin.  The  Bishops  in'the  Koniait  Catholic  Cantons  are  appointed 
either  directly  by  tho  Gantonial  authorities,' or  subject  to  their  approbation, 
and  tho  publ"  t"  f  P  p  IE  11  d  "  t  m  t  '  t  p  m'tt  d 
without  tbe  p  ^?ifth&  mt 

CCOOiy   Tb  f   m  1 C  t     (  )     t     d     t   t  t         tl 

Pope  and  th     G     t        f  St   T  II      1  t       t     h  g         t         f  th 

Bishopric  of  &t  Gil       1845  (y)     Th      pp       t   b    th       ly      t 
of  any  kind    tC  dht  hEmS  lyfh&SH 

Cantons.     Aft     th     C  t         B  11  1      1S47  ()      1  waa 

sanctioned  by  th    P/  f  th     L     1  mm  d  E  C  If 

rMtisn  "'^^  C     to      t  &t   C  11  t  wh    h         f  Uy  g     rd  d    Ih 

L  ^''"-l  isOT      g       ght  wh   h  b  1         t    th   St  t  f  t   th 

Catholic  body 

In  1824  (  )         th  t    tb  11    h        t     f  th      D    bl 

Kpiscopal  S       f  C  d  G  11        hit  t    th    S    t 

its  consent  being  obtamed,  the  Great  Council  passed  a  resolution  refusing 
to  recognize  the  negotiation  sequestrating  tbe  temporalities  of  the 
Bishopric  of  Coire,  and  declaring  to  the  Prince  Bishop  of  Coire  that 
the  State  considered  "  E?cry  Bishop  of  Coire,  both  according  to  legal 
principles  and  special  agreements  with  the  Episcopal  See,  and  the  exist' 
ing  laws,  to  be  in  every  temporal  respect,  as  much  dependent  upon  the 
same  as  other  Chriuian  Sovereigns  considered  their  Bishops  to  be." 

la  1834,(S)  the  President  and  Great  Council  of  the  Canton  of  Lucerne 
pnt  forth  a  law  subjecting  to  tho  Placet  of  the  State  "Roman  Bulls, 
Briefs,  and  other  enactments." 

In  1850,  the  Greit  Council  of  the  Canton  of  the  Giisons  promulgated 
an  Otdinanee  decliring,  among  other  things,  "Thit  all  regulations  and 
enactments  of  ecclesiastical  authorities  of  both  religions,  intended  to 
reach  the  people,  directly  or  indirectly,  shall  bo  submitted  to  the  inspec- 
tion of  the  Executive,  prior  to  their  being  promulgated,  communicated, 
executed,  or  applied  "(c)  This  law  is  enforced  by  tho  penalties  of  fine 
and  impnsonment 

CCCCV.  The  reorganization  of  the  Bishopric  of  Easle(<7)  1828—1830, 
was  effected  upon  the  principle  of  "  Episcopal  "  Concordats"  and  "  Papal 

(«)  Uri,  Schwjz,  Unterwalden.  The  Valois  appear  to  bo  tlie  oalj  esoeption; 
ia  them  Bulls,  &c.,  are  pnblished  without  Uie  Placet  of  the  Governiaent, 

ix)  Pari.  Papers,  "  Further  CorreEpondence,"  p.  61. 
y)  Seep.  61,  ib.  for  the  Bull  reladre  to  this  bishopric,  beginning  "Instabilia 


(s)  Ib.  pp.  72-3.  The  Act  of  the  State  of  St.  Gall.  "Dor  Eingangs  erwahnten 
Enlle, -welch e  anfdngt  '  Instabilis,'  &o.,  wird  an  mit  das  obrigkeiUicbe  Plazet 
ertheitt,"  kc, 

"  Genaonte  Enlle  soil  sowolil  in  ihrem  UrtBite,  als  in.  dor  von  uns  anei'konnten 
deutBcben  TJeberaetzung,  in  die  Sammlung  der  Geaelae  und  Eeschliisse  aufgenom- 

(a)  Pari.  Papers,  1851,  "Further  Correapondenee,"  p.  V4. 

(i)  Ib.  p.  15.  (c)  Ib.  p.  77.  (d)  Ib.  pp.  78,  153. 

See  espociallj  the  Historical  Memoir  (Yorrede,)  p.  78 ;  translated,  p.  153. 
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demareation  Bulls,"  recognized  by  special  "State  sanctions"  of  the 
respectiTe  G-overnnients  of  the  Cantons. (e)  One  of  the  most  curious 
iDstancea  of  the  jealousy  with  which  the  Swiss  have  regarded  whatever 
was  *supposed  to  be  an  ecclesiastical  encroachment  upon  the  civil  r+A/jo-i 
power,  is  to  be  found  in  the  address  of  the  old  Patrician  G-overa-  L  J 
ment  of  Eribourg  to  the  Bishop  of  Fribourg,  complwning  of  the  pnbli- 

tbjhmfdt  thb  fLtwht 

th    L       I  d  t    f  th    Gt  m     t      Th    1     fe  wh    h 

th   E  b     g  G         m    t  t     th   p        pi        wh   h    t     1 

mkbl  Iltdltdb  Itdl  dl 

t6     tld      plh      ^Im     mp  mtq      tt      te 

q    Iq  1  1    b  t         p  t     p  1 1     d  Et  t 

1       6m     t  d     1     t     f  C  tt      6gl  t  m  m     t 

Ifebdl  tSb^tGd  t 

1  g  d        1      Et  t     1      pi        tt    h  II  C  tl   1  1         t 

q     J  1      t       I     t       1 1    pi      1      1     t    1    1 E  1 


*CH  AFTER   IX.  [*410] 

TUE  INTERNATIONAL  RELATIONS  OF  THE  PAPACY  WITH  STATES  IN 
WHICH  A  BitANCH  OP  THE  CATHOLIO  CHUKOH,  NOT  IN  COMMHNI- 
OATION    WITH   aOME,    IS   EBTABLISHED. 

OCCCVI.  We  have  now  to  consider  the  relations  of  the  Papacy  with 
those  States  in  which  a  branch  of  the  Catholic  Church  is  estal)liBhed.((i) 


le  Catholio  Churches  ai 


by  not  acknowledging  the  Pope  as  their  spiritual  chief,  and  from  merely 


n  Catholic  Churches 


it  is  clearly  said  by 
'aceordent  sur  certains 
■archie  enlre  lespasteiirs."{b'j 


Protestant  Cbarohes  by  their  Episeopa 

Portalis,  "  Toutes  les  communions  Pmtesta 

prinoipes.     EUes  n'admettent  < 

The  established  Catholic  Churches,  Dot  In  commnnion  with  Eome,  a 

two: — 

1.  The  Greek  Chv,rch. 

2.  The  Eagllih  Church. 

The  English  Ohwch  in  tJie  Colonies,  the  Episcopalian  Church  of 
Scotland,  and  the  North  American  Church  are  not  established,  in  the 
sense  of  being  endowed  by  the  State. 

CCCCVII.  It  does  not  lie  within  the  province  of  this  work  to  dwell 
upon  the  history  of  that  great  schism  between  the  Greek  and  Latin 
Churches  whicli  made  the  first  external  rent  in  the  seamless  robe  of  the 
Church. 

(e)  lb.  p.  2S3. 

{a)  Pari.  Pikpera,  IE19,  p.  254.     Ibid.  1351,  p.  1T3. 

(6)  Happoct  du  Portalis  aur  les  Articles  Organiquos  doB  Cnltes  Proteetaots. 
Diacours,  &c.,  Bur  le  Concordat  de  IBOI,  par  le  Vioomte  Portalis  (Paris ;  1845,) 
p.  105. 
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The  Gfreek  branch  of  tlie  Catholic  Church  is  said  to  mimber  eighty 
millions  of  ■worshippers.  It  is  established  in  (Ae  couniriea  euhject  to  the 
Porte,  Busna  and  Greece.  In  all  these  counlries  the  Roman  See 
fosters  a  separate  communion. 

r*4m  *CCCCVni.  Buasia  has  no  Concordat  with  the  Pope,  but 
L  -I  certdn  articles  were  agreed  upon  in  1847,  between  them,  which 
regulate  the  appointment  of  Roman  Catholic  prelates.  They  aro  nomi- 
nated by  the  Emperor,  who  communicates  his  choice  confidentially  to  the 
Pope,  who,  if  he  entertain  no  objection  to  it,  canonically  institutes  the 
imperial  nominee.  But  all  direct  communication  between  the  Pope  and 
the  Roman  clergy  in  Russia  is  interdicted  ;  the  only  channels  through 
whicb  it  is  allowed  to  be  carried  on  being  the  Russian  mission  at  Rome, 
and  the  Department  of  Poreign  Affairs  at  St.  Petersburg.  This  depart- 
ment and  that  of  Poreigu  "Worship  (which  is  under  the  jurisdiction  of  the 
Minister  of  the  Interior,)  examine  every  instrument  emanating  from  Rome 
before  it  can  be  delivered  to  the  clergy  of  that  see. 

The  present  praotiee  of  the  Russian  Government  is  to  decline  the  re- 
ception of  any  Nuncios  or  Papal  Legates  at  St.  Petersburg,  except  such, 
as  ate  sent  on  special  missions. 

CCCOIX.  No  Concordat,  or  arrangement  in  any  way  equivalent  or 
analogous  to  it,  subsists  between  the  Sublime  Porte  and  Rome.  The 
Roman  Vicar  Apostolic  resident  at  Constantinople  is  not  recognised  by 
the  Turkish  Government. 

The  Roman  Bishops  are  either  appointed  or  confirmed  by  the  Pope, 
and  Papal  instruments  are  transmitted  to  them  from  Rome,  either  directly 
or  through  the  unrecognised  Vicar  Apostolic ;  But  no  Papal  Brief  can  be 
legally  enforced,  and  the  Pope  appears  to  connive  at  the  exercise  of 
spiritual  authority  by  the  Roman  communities  in  Turkey,  but  to  reserve 
to  himself  the  right  of  interference. (c) 

CCCOX.  The  relations  of  the  National  Church  of  Greece  with  the 
Patriarchate  of  Constantinople  will  be  mentioned  ia  the  next  chapter. 
r*4-191       *BetwBen  the  kingdom  of  Greece  and  the  See  of  Rome  there 
L         J  exists  no  Concordat,  or  equivalent  aiTangements. 

The  Latin  population  appears  to  be  diminishing,  though  ia  some  of  the 
Islands  inhabited  by  the  deoendants  of  the  old  Venetian  and  French  set- 
tlers, the  Latin  Bishops  exist  in  a  number  at  present  disproportioned  to 
their  congregation. 

The  Pope  directly  appoints  Bishops  of  the  Latin  Church,  who  apply 
to  the  Minister  of  State  for  their  exequatur,  which,  it  appears,  has  never 
been  refused. 

The  Pope  does  not  appear  to  be  compelled  to  nominate  natives  to  the 
Latin  sees,  though,  aa  a  matter  of  fact,  the  existing  Latin  Bishops  are 
natives. 

The  reception  and  publication  of  Papal  instruments  is  not  forbidden 


if  Eome  and  the  aeveral  Roman  Catholic 
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by  any  law,  but;  as  a  matter  of  fact,  commumi-atinns  fiom  E  nie  re  car- 
ried on  through  the  mediam  of  a  private  correapondence 

The  Latin  Church  founds  its  rights  on  lon^  custom  anl  enjoyment 
guaranteed  at  the  Eevolution,  which  guarantee  wis  lecogtiised  by  tho 
National  Assamhly  in  1843,  at  the  period  of  the  foimiiion  of  the  Consti- 
tution. 

The  fact  of  the  Monarch  of  G-reece  professing  the  religion  of  the  Litin 
Church,  his  of  cou  se  f ac  1 1  ted  the  c  vii  status  of  that  Churoh  and  tho 
intercourse  w  th  Pome 

Tho  E  shops  d.re  requ  e  1  to  take  the  oath  of  alleg  nee  to  the  K  ng 
and  of  fidel  ty  to  the  Cons  t  t  on 

CCCCXI  The  h  sto  y  of  the  rel  t  oas  of  the  Romau  See  w  th  Eug 
land,  since    he  Beforn  a     n     s  w  hout  para  lei    a    he  annals  of  the 

Before  the  Fefo  mat  on  the^e  rel  t  ns  of  England  w  h  Pome  were 
not  unlike  th  iie  wh  h  s  bs  sted  between  the  lajaey  and  other  cons  ler 
able  independent  K  ngdoms 

In  the  h  tory  of  no  kn^Iom  s  the  mlepenlenee  of  the  nat  ocal 
Church  written  w  h  a  fir  n  i  character  than  n  tl  at  of  En^l  n  1  n  he 
statutes  of  the  realm  the  dec  s  ns  of  jud  c  il  tr  bunal  an  the  del  ate s 
of  Parliamen 

The  Const  tut  ons  of  C  a  en  bn  n  Hen  y  II  s  e  gn  (a  d  1104  ) 
though  d  rec  ly  t  med  at  he  repress  on  ot  the  *  nori  nate  da  ms  p^,^  -. 
and  privelcges  of  the  National  Church,  were,  no  doubt,  indirectly  L  -^ 
"  calculated,"  as  Hume  observes,  "to  establish  the  independency  of  Eng- 
land on  the  Papacy;"  and  therefore,  when  the  King  sought  Pope  Alex- 
ander's ratification  of  them,  that  Pontiff  annulled  and  rejected  all  bat 
sis  out  of  the  sixteen  memorable  articles.  The  resistance  of  Backet,  and 
still  more,  the  general  feeling  excited  by  the  wicked  and  impolitic  murder 
of  that  prelate,  procured  the  practical  abrogation  of  the  articles  objected 
to,  by  the  enactments  of  Edward  i-W  and  III.,  of  Richard  II,,  of  Henry 
IV.  and  v.,  and  of  Edward  IV. 

CCCCXII.  In  the  severe  penalties  attached  to  the  statutes  of  Provi- 
Bors  and  Prtemunire  may  be  read  tho  steady  determination  of  the  English 
people  to  maintain  an  independent  national  Church,  and  to  resist  the 
ullramontane  doctrines,  which  had  taken  root  in  other  countries. 

The  Statute  of  Provisors  (25  Ed.  III.  at.  vi.  A.  d.  1350)  recites  that 
"the  Holy  Church  of  England  was  founded  in  the  estate  of  prelacy 
within  the  realm  of  England"  by  the  King  and  nobles  of  England,  and 
forbids  the  prevalent  abuses  of  the  Pope's  bestowing  benefices  upon 
aliens,  "  benefices  of  England  which  be  of  the  advowry  of  the  people  of 
Holy  Church,"  the  reservation  of  first  fruils  to  the  Pope,  and  the  provi- 
sion or  reservation  of  benefices  to  Eome.  By  38  Ed.  III.  st.  11,  o.  1, 
(a.  d.  1368,)  persons  receiving  citations  from  Rome  in  Courts  pertaining 
to  the  King,  &c.,  are  liable  to  the  penalty  of  25  Ed.  III.(e) 

(d)  See  tlie  provisions  of  the  Parliament  at  Carlisle,  a.  d.  1301. 

[f)  31  Bd.  in.  St.  1,  0.  1,  i.  D.  1353. 

"  Pr^mim  ire  for  suing  in  a  foreign  realm,  or  impeaching  of  judgment  given." 
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The  Statute  (a  d  1392)  lb  Rioharl  II  o  8,  rendeia  tlie  procuring 
r»4-14-l  of  Bulla  liom  Rome  liabli,  toPrsmuniie,  anl  it*ieLiti,s  a  variety 
L  -I  of  Papal  aggressions  upon  thp  piivilegea  ot  theCrjwn,  among 
othor  matters,  as  to  the  tianslatiou  of  Bialiopa  out  of  the  realm,  or  from 
one  bishopric  to  inother  ■within  the  realm,  and  ike  ciirjing  of  troasare 
out  of  the  realm,  "a.nd  so  the  realm,  destitute  ai  well  of  counsel  as  of 
substance,  to  the  final  destruction  ot  the  said  realm,  and  so  the  Crown 
of  Englacd,  which  hith  been  so  free  tt  all  times,  th.t  it  hath  been  ia  no 
earthlj  subjection,  but  immedntelj  sulject  to  Gid  m  Al  thiDgs  touching 
the  regality  (la  legahe)  of  the  same  Crown,  and  to  none  othei,  should  be 
submitted  to  the  Pope,  and  the  laws  and  statutes  ot  the  lealm  bj  him 
defeated  and  avoidtd  it  his  will,  in  peipetuil  destiuction  of  the  sovo- 
V*A^  '\^  '"'^'S^'y  °^  *^o  kingdom  of  the  King  and  Lord,  his  *Crown,  his 
L         -I  royalty,  and  of  all  his  realm,  which  God  defend  " 

This  statute  lefore  the  Reformation,  and  the  subsequent  enactment  of 
24  Henry  VIII  i  12,  and  the  fimous  case  of  Odwdry,(/)  maj  be  said 
to  contain  the  whole  Constitutional  Law  of  linf,land  upon  the  subject  of 
the  usarpation  ot  the  Papil  &ee  njon  the  liberties  of  the  national 
Church,  and  in  legaid  to  the  •juthonty  and  pririlege  of  the  English 
Crown. 

CCCCXIII    It  woull  be  d  £6^ult  to  ccncuvo  a  d  aiei  oi  moic  digni- 

Priemuiiire,  so  called  from  the  words  of  tbe  writ  ,^  Res  tilu  (.omiti,"  Ac, 
"  pcfomunire  faciaa  pr^feotum  A.  B.  quod  tunc  sit  coram  nobis." 

38  Ed.  UI.  Bt.  2,  A.  D.  1383.     Against  Provisora. 

There  ore  yations  stotntea  of  Richard  II.  agMnst  gi'ing  beuoficea  to  aliens,  or 
allowing  aliens  to  purchase  or  oDnwej  benefices,  viz.;— 

13  Rich.  n.  St.  a,  c.  2,  is  a  confirmation  of  the  statute  of  25  Ed.  HI.  Bt.  yi.  See, 
too,  c.  3. 

16  Rich.  II.  c.  6,  A,  D.  1393,  made  it  Pr^manire  to  purchase  Bulls  or  other  ia- 
atruments  fcom  Home. 

This  statute  was  called  by  the  Pope  exeffrabile  ataititaai,  and  the  passing  of  it 
fmdwm  el  turpe  facinua, — Bunt's  Ecclekastkal  Law,  2,  36.  (Ed.  Fhillimore.)  Sea 
also,  generally,  as  to  Papal  authority — 

2  Hen.  IV.  c.  3,  a.  d.  1400. 

3  Hen.  V.  st.  2,  c.  4,  a.  d.  1415. 

33  Hen.  VI.  c.  1,  (Ireland,)  a.  b.  1454.  All  Statutes  against  ProTisions  iu  Eng- 
land and  Ireland  to  be  kept  in  force. 

1  Ed.  IV.  0.  2,  (Ireland,)  a,  d.  146t.     Against  Bulla  from  Rome. 

2  Ed.  IV.  c.  3. 

10  Hen.  VIII.  c.  6.    An  Act  against  Provisora  to  Rome. 

33  Hen.  VIII.  0.  30.    An  Act  restraining  payment  of  Annates  to  the  See  of 

Rome,  A.  D.  1531. 
24  Hen.  VIII.  o.  13,  A.  d.  1532.     The  great  Statute  forbidding  Appeals  to  Borne, 

tinder  pain  of  Prajmnnire, 
26  Hen.  VIIL  o.  19,  a.  d.  1533.    Act  of  the  Submission  of  the  Clergy  and  the 

Restraint  of  Appeals. 

c.  20.  Act  for  Non-payment  of  First-fruits  to  the  Bishop  of  Rome. 

e.  21.     Concerning  Peter-pence  and  Dispensations. 

28  Hen.  VIIL  c.  13,  (Ireland,)  a.  d.  1537.    An  Act  against  the  Authority  of  the 

Bishop  of  Rome. 

I.  1536.    As  to  Dispensations  and  Licences  heretofore 


obtained  from  the  See  of  Rome. 
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fied  exposition  of  the  law  wpon  this  subject  than  lo  uontaineil  in  the  pre- 
fatory part  of  tlie  statute  of  Henry  VIII. 

"Where  by  divers  sundi-y  old  awtlienticlr  histiriea  anl  chronicles,  it 

i&  manifestly  declared  and  expressed,  that  this  lexlm  of  !bngland  is  an 

empire,  and  so  hath  been  accepted  in  the  world,  governed  by  one  supreme 

head  and  King,  having  the  dignity  and  royal  estite  of  the  imperial  crown 

of  the  same  ■  unto  whom  a  body  politic  compact  of  all  soits  and  degrees 

p  dd       n       m         dbynmof  spiritualty  and  temporalty, 

bnbd       nw  bn  God  a  natural  and  humble  obe- 

dn        hbn  ou        d  bed,  by  the  goodness  and  suf- 

f  AmhyGdwhp         y  whole,  and  entire  power,  pre- 

■"  'i       y    P        8  ^  sdiotion,  to   render  and  yield 

fi        d       m  m  nncr  of  folk,  resianta,  or  sub- 

ts  w      Q    h     b  m  matters,  debates  and  eonten- 

h     pec    g  b  gin  within  the  limits  thereof, 

W  h  u  p  D  reign  princes  or  potentates  of 

h    w     d      h    b  d  wh  h     ing  power,  when  any  cause  of 

hwd  hpd  m  q      tion,  or  of  spiritual  learning, 

h  n      w      d  rp  d    b  wed  by  that  part  of  the  said 

yp  dh  ynwbng  usually  called  the  English 

Ch      hwhhwybhb  p  and  also  found  of  that  sort, 

hbh         kwd  gy*!     uffioienoy  of  number,  it  hath 

h  b  u(jb        d  h  nr  sufficient  and  meet  rtJiA-i 

w  h  m  d  y  exterior  person  or  per-  •-         J 

d  d  d      m  h  d     bts,  and  to  administer  all  such 

Ed  h  p        al  doth  appertain;  for  the  due 

d  wh  k    p    L       from  corruption  and  sinister 

ff  bKgm  pg  s,  and  the  antecessors  of  the 

n  m    b  ffi  y       lowed  the  said  Church,  both 

whh  d  n  dhw    temporal  for  trial  of  property 

d  g    d      nd  n  on  of  the  people  of  this  realm 

ydp  whu       pn  p,  was  and  yet  is  administered, 

dj  djj  d      d  d  by        d  y  J  dg       nd  ministers  of  the  other  part 

of  the  said  body  politic,  called  the  temporalty;  and  both  their  authorities 

and  jurisdictions  do  conjoin  together  in  the  due  administration  of  justice, 

the  one  to  help  the  other." 

CCCCXIV.  At  the  period  of  the  Keformation,  the  national  Churoh 
introduced  an  express  denial  of  the  authority  of  the  Pope,  henceforth 
oallecl  in  all  public  acts  and  documents  the  Bishop  of  Rome,  into  her 
articles  and  canons,  and  an  acknowledgment  of  the  temporal  supremacy 
of  the  Crown  over  the  Ecclesiastical  aa  well  as  the  Civil  State. 

Henry  VIII.(i;)  was  es communicated,  and  ia  the  Bull  his  anbjecta 
were  commanded  to  renounce  their  allegiance,  and  the  nobles  were 
ordered  "  sub  ejusdem  exoommuuicationis  ao  perditionia  bonorum  suorum 

(?)  I>a«malio  et  Exeommwnieaiio Hearid  VIII.  Regis  Anglite,  ^'usque  fawtoiiim,  kc. 
(edita  a.  d.  1535  et  1B3S.)  This  is  printed  at  lengtb  in  tlie  Appendix  to  the  Jiru- 
tiim  Fuimert,  of  ihs  BuU  of  Pope  Fms  V.  concerning  the  Damnation,  Hxcommunica' 
tion,  and  D^osilioH  of  Qucm  Elkabeih ;  and  the  Snli  of  Fope  Paul  III.  against 
Henri/  VIII.,  hy  Thomas  [Batlow,'^  Lord  Bishop  of  Lincoln.    [London:  1681.) 
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pffiEis,"  to  unite  wilh  all  Christian  Princes  in  expelling  Henry  from 
England.  Elizabetli(/i.)  was  excommunicated  in  pretty  similar  terms,  but 
not  until  twelve  years  after  her  acoession.  In  answer  to  a  request  from 
ril.A-i'T-i  tbo  Emperor  and  other  Roman  Catholic  Princes  *that  she  would 
•-  -I  allow  the  Eoman  Catholiea  places  of  worship,  she  replied  that 
she  would  not  allow  them  to  keep  up  a  distinct  communion,  alleging  her 
reasons  in  these  remarkable  words,  "for  there  was  no  new  faith  propa- 
gated in  England :  no  religion  set  up  but  that  which  was  commanded  by 
our  Saviottr,  practised  by  the  primitive  Church, (i)  and  uoanimously 
approved  by  the  fathers  of  the  best  antiquity."  (/cjThe  Roman  Catho- 
lics, both  in  England  and  Ireland,  outwardly  conformed  to  the  services 
of  the  Church  for  about  ten  years, (f) 

Both  this  fact  and  the  ground  of  Queen  Elizabeth's  refusal  are  remark- 
able, and  not  without  their  bearing,  as  considerations  of  International 
Law,  upon  the  question  of  the  receat  Papal  s^gression  iu  England. 

CCCCXV.  As  the  Jesuits  pursued  their  maohinations  against  Elizabeth, 
she  had  recourse,  by  way  of  defence,  to  the  severest  statutes  against  the 
Papal  power,  enacting  that  the  attributing  by  aet  or  speech  any  sach 
authority  or  jurisdiction  to  the  Bishop  of  Rome,  as  he  had  heretofore 
claimed,  should  be  punishable  with  I^iem-unire. 

CCCC2VI.  In  the  year  1827,  long  after  the  Popo  had  been  restored 
to  the  Vatican,  in  great  measure  through  British  money  and  British 
arms,  this  statute  of  Elizabeth  was  held  by  the  law  officers  of  the  Crown 
to  be  still  in  force,  and  actually  to  prevent  Mr.  Canning  (then  Secretary 
for  Eoreign  Affairs)  from  replying  to  a  letter  sent  to  him  by  the  Pope 
announcing  his  succession  to  the  Pontificatc.(}]i)  From  the  reiga  of 
Elizabeth  till  the  recent  Act  of  Victoria,  all  legal  channels  of  communi. 
r*418n  ''^tions — we  pass  by  the  illegal  exception  of  James  II. 's  *reign — 
L  -I  between  Great  Britain  and  the  See  of  Rome  were  closed, — a  fact 
in  history  almost  incredible  when  it  is  remembered  that  in  Ireland  alone 
there  were  many  Roman  Catholics. 

CCCCXVIl.  (n)  William  III.  introduced  that  barbarous  code  of  per- 
secuting laws  against  the  Roman  Catholics  which  disgraced  the  statute- 
hook  of  this  country,  until  the  ruign  of  Gerrge  III  ,  which  made  Ireland, 
according  to  Mr  Burkes  cxpressmn,  "full  ot  penalties  and  full  of 
Papists;"(o)  and  which  has  entirely  failed  in  its  object  of  eradicating 
Papacy,  as  the  Inquisition  hid  failed  m  destioymg  Piotestantism. 

Since  the  alterations  which  the  law  hit  undeigoue  during  the  reign 


(h]  Accession,  i.  d.  I£  , 
f  (i)  The  English  Ohnreh  has  always  held  the  doctrine  of  St.  Cjprian,  "  Epiaco- 
patns  unns  eat,  cnjus  ^  Eingalls  in  solidum  pare  tenetar." — De  Unitate  Bcoles. 
(London,)  641. 

(i)  CoUier'sEcclea.HLst.  of  Qreat  Britain,  vol.  vi.  pp.  263-4:  vide  ante,  p.  290, 
n.  (h) 

11]  Collier's  Ecclea.  Hist.,  vol.  vi.  p.  264. 

(m)  Mr.  Canning's  speech  on  the  Eoman  Catholic  question,  March  6,  18S7. 

(n)  In  Collier'B  Church  History,  vol.  ix.  p.  3G5,  will  be  found  Panl  V.'s  Brief  to 
the  Roman  Catholics  forbidding  their  going  to  the  English  service,  or  taking  the 
oath  of  allegiance,  a.  d.  ISOS ;  and  Cardinal  Bellarmine's  letter  to  lie  Arclipriest. 

(o)  Tracts  en  the  Poperj  Laws,  Burke's  Works,  vol.  is. 

George  Blaokwell,  against  the  Oath  of  Allegiance,  a.  d.  1607,  p.  365. 
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of  the  present  Sovereign,  it  is  questionable  whether  anj  civil  penalty 
attaches  lo  the  acknowledgment  of  the  Pope. 

CCCCXVIII.  The  national  intercourse  with  the  See  of  Rome  beaame 
lawful  in  1848,  by  the  statute  of  Victoria  which  ecaots; — 

"1.  That  notwithstanding  anything  contained  in  any  Act  or  Acts 
now  in  force,  it  shall  be  lawful  for  Her  Majesty,  her  heirs  and  succes- 
sors, to  establish  and  maintain  diplomatic  relations,  and  to  hold  diplo- 
matic intercourse  with  the  Sovereign  of  the  Roman  States. 

"2.  Provided  always,  and  be  it  enacted,  that  it  shall  Dot  be  lawful 
for  Her  Majesty,  her  heirs  or  successors,  to  receive  at  the  Court  of  Lon- 
don, as  ambassador,  enyoy  extraordinary,  minister  plenipotentiary,  or 
other  diplomatic  agent,  acoredited  by  the  Sovereign  of  the  Roman  States, 
any  person  who  shall  be  in  Holy  Orders  in  the  Church  of  Rome,  or  a. 
J  t  m  mb  f  y  th  E  1  g  0  d  C  m  ty  S  ciety 
f  th    Ch      h    f  E  m     b       d  by  m  1  w 

3P      ddlwy        dbt        tdtht     thgh  ^  ,,f,-, 

tdhllplwk  fft        b  tit         L  ^^''J 

plwk  fft       ylw  t.tt  yptfylwsor 

ttt  w      f        fp       rvgdphldgh        imyfour 

L  dj  th    Q  h     h  d  11  m  tt  Id  eocle- 

1  w  th     th         Im       d    th     H     M  J    ty    d  m  those 

Iw         ptfl  wf  hhh        fth        hjtf    con- 

t    1      g  1  te       d       t        th       t        d         1     t    f  H      M  J    ty     sub- 
j    t        d      p    hbtth         mm  t        w  th  th    8  g       ff  reign 

St  t  th     ai  1  m  tt  11  wh    h  1  w       d    t  t  te        ght  f       ver  to 

b    m      t       d  f      th     i       ty    f  th     C    w         d  th    g    d    t  th    sub- 

Th      tat  t    h         t      y  t  b  t  d    p  It  d  t    h       given 

ff         tRmly      tpakgfthPp  h      ptlh    acter, 

d  by  th    p    h  b  t         t        t       d  w  th       p    1 1    tt  pt         f  any 

1     ast     1    mbas     I     f    m  th    H  ly  S 

Th     P  p     h  w  q      t       blj      t     p      I  =!  g       ad  in 

th  t      p     ty       Ij    t  t     t  mp      1  I  t  1  L  w      Th     P  pe  has 

t  mp      1       w  11  1        till  f  h    h        k       d  th    f  jrmer 

m  feht  w  I!  d     h    g   th   d  f   mb       d       t     f  C      t  not  in 

p    t    1      m  th  R  m       If  th  t  f  C      t  h  1        on  to 

I  p    h     d    h  t  th    p  f  1     ast    al    mb        1      w     Id  he 

1  k  ly        wh  t  t  t    d   t    b  th    I  f    h  t  y     t  was 

Ij  3     t  fi  d  ^  th  by    b     p      t         f      m  ty  11        I  y         t  law 

fgf  dtdmtefththte 

It     mhlmtdthtG     tPt       dd      t      d  t     btain 

th  p(  t        F  gl   h    mb       d       t  L,  m  ft     tl     fisaiug 

f  th  ttt  bo  m  t  1  Th  t  mp  t  f  1851  w  Id  h  been 
ibUy       rtdfL       Pphdb  ghtly      df     ly  ,    „ 

f    m   1    t  th     tate  b  th    f  th    1  w       d    f    h       1  f    1        L  ^'^"J 

in  this  country, 

CCCCXIX.  It  is  necessary  to  preface  our  observations  on  the  promiil- 

(p)  11  &  12Tictom,  c,  108, 
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gation  in  England  of  tlie  Papal  instrumeiit  in  1850,  by  some  notice  cf 
tho  relations  which  have  previously  subsisted  bctweou  tho  Roman  Catho- 
lics ia  these  realms  and  the  See  of  Kome,  since  the  epoch  of  tbe  Refor- 
mation. 

Dr.  Watson, (2)  Bishop  of  Lincoln,  in  Queen  Marj's  time,  the  last 
survivor  of  the  prelates  expelled  by  Queen  Elizabeth,  died  in  1584.  The 
Pope  did  not  then  attempt — though  urged  to  do  so  at  Rome — the  esta- 
blishment of  a  Roman  Catholic  Episcopacy  in  England.  In  1589,  an 
Archipresbyter  was  sent  here  under  the  authority  of  a  Brief  from  Gre- 
gory XIII.,  a  Mr.  Elackwcll  was  instituted  to  the  office  in  which  he  was 
confirmed  by  a  Brief  of  Clement  VIII.  in  1599.  Rome  governed  the 
Roman  Catholics  through  these  Arohipresbyters  till  about  162S;  then 
the  visit  of  Prince  Charles  (afterwards  Charles  I.)  to  Spain,  his  subse- 
quent marriage  with  the  French  Princess  Henrietta  Maria,  and  the  con- 
sequent necessity  of  a  Papal  dispensation,  produced  a  relaxation,  if  not 
of  the  law  itself  in  England,  of  the  severity  of  its  administration  against 
Rome. 

In  1622,  a  Roman  Catholic  Bishop  of  Chalcedon,  that  is  inparlibue, 
appears  for  the  first  time  to  have  been  sent  to  England  by  virtue  of  a 
Papal  Bull.     Two  things  are  remarkable  in  this  instrument: — 

1.  That  it  is  expressly  provided  that  no  prejudice  should  arise  from 
it  to  the  Patriarch  of  Constantinople,  to  whom  the  Church  of  Chalcedon 
was  subject, 

2.  That  no  allusion  to  England  is  to  he  found  in  it. 

r*(l911  *^'^  carefully  was  both  the  public  law  of  the  Church,  which 
L  -I  is  itself  of  an  international  character,  and  the  law  which  regu- 
lates the  intercourse  of  independent  nations,  observed  in  this  instance. 

Subsequently,  a  Vicar  Apostolic  was  sent  from  Rome  to  England, (»■) 
This  Vicar,  though  also  a  Bishop,  was  not,  in  the  canonical  sense,  Ordi- 
nary in  tho  place  over  which  he  presided ;  therefore  the  Roman  Catholics 
remained  under  the  immediate  authority  of  the  See  of  Rome.  In  James 
n.'s  time,  the  number  of  Vicars  Apostolic  was  increased  to  four,  and  so 
it  remained  till  the  year  1840.  There  were  afterwards  eight  Vicars,  with 
Bishops  in  pm-tib-us  as  coadjutors. 

Under  this  system  a  regular  Roman  Catholic  Hierachy  was  not  estab- 
lished, and  it  would  seem  that  the  Canon  Law  was  imperfectly,  if  at  all, 
applicable  to  that  status  of  the  Roman  Catholics. 

In  Ireland  the  Roman  Catholic  Church  has  for  many  years  been  on  a 
different  footing,  namely,  it  has  been  governed  by  Ordinaries  and  not  by 
Vicars  Apostolic. 

In  the  British  Colonies{s)  the  Roman  Catholic  Church   is   partly 

(5)  The  Letters  Apostolic,  by  Dr.  Twiaa,  contain  a  great  amount  of  information 
on  tliia  Bobjeet.  See  0.  t.  p.  lU,  In  the  Appeudix  will  be  fouad  the  Bull  of 
Piua  IX.,  and  various  instrnmenta  of  tiis  predecoesors  affecting  the  Roman  Catho- 
lics in  England. 

See,  too,  Butler's  Historical  Memoirs  of  the  Romau  Catholics,  and  Dodd's 
[Romaa  Catholic)  History. 

(t)  Brief  of  Benedict  XIT.,  iu  1753,  beginning,  "  Apoatolicum  MLnisterinm," 
BuUarinni,  t,  iv.  p.  59. 

(«)  I  have  not  entered  into  a  discussion  of  tha  controversy  about  precedence 
between  the  Anglican  and  the  Soman  Hierarchj. 
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enJuwtJ  and  CBtabli&hed,  hi  id  Canii^a,  and  e^ciywhcre  tol«atci3,  in 
whatever  form  it  may  chance  to  a'iBume 

CCCOXX  It  will  be  obvious  from  this  ncecsBanly  biiet  sketch  of 
the  Etatus  of  the  Boman  Catholics  in  England  since  the  Befoimation, 
that  the  ill  adviaed  instrument  which  Pius  IX  sent  to  these  shores  lu 
1851,  was  well  calcukted  to  excite  the  nitioml  feeling  to  the  utmost 
Terge  oi  hootihty  agamst  the  Roman  Catholics,  and  to  resuscitate  the 
expiring  emhub  of  religious  ammisity 

Not  only  wia  the  euntomaiy  law,  as  acknowled  and  expounded  hy  the 
greatest  jurists  and  canonists  of  Korae,  m  the  promulgation  of  decrees 
without  the  Placet  or  Exequatur  of  the  State,  violated,  but  the  additional 
injury  was  done  *of  proclaiming  to  the  subjects  of  that  State,  r^joH-i 
that  the  Church  established  in  it  was  deficient  in  that  indispea-  >-  J 
sable  and  distinguishing  mark  of  Catholicity  which  the  Constitution  had 
declared  it  to  possess. 

Upon  this  principle  the  infraotion  of  the  law  by  the  late  Papal  Bull 
would  have  been,  so  far  as  the  State  alone  is  conoeroed,  less,  if  it  had 
been  oonfined  to  Scotland,  where  there  is  no  esfdblished  Episcopacy,  and 
still  less  in  tho  United  States  of  North  America,  where  there  is  no 
established  Church  at  all;  though  in  both  it  would  have  been  a  clear 
ofenco  against  International  Ecclesiastical  Law  as  not  having  the  JExe- 
2ualur  or  Placet  of  the  Sovereign. 

1.  The  very  title  of  the  BuU,  "Papse  IX.  Litereo  Apostolicas  quihus 
Hierarchia  Episcopalis  in  Anglid  restiluittir,"  conveyed  an  insult  to  the 
branch  of  the  Catholic  Church  established  in  England. 

A  country  which  has  retained  as  a  cardinal  point  of  its  constitution 
tho  primitive  epiaeopal  government  of  the  Catholic  Church,  has  a  right 
to  treat  the  Papal  appointment  of  a  foreign  Episcopate,  unauthorized  by 
the  State,  as  a  grave  infraotion  of  International  Law — far  graver  than 
it  would  have  been  if  no  such  national  branch  of  tho  Catholic  Church 
had  been  established  in  the  State.  Thus  the  manifesto,  in  March  29, 
1851,  of  the  two  Archbishops  and  twenty  Bishops  of  the  Unglish  Church 
set  forth  "the  undoubted  identity  of  the  Church  before  and  after  the 
Reformation,"  and  that  at  the  Reformation  the  English  Church  rejected 
certain  corruptions  and  established  "one  uniform  ritual,"  but  "without 
in  any  degree  severing  her  connexion  with  the  anoient  Catholic 
Church. "(()  In  Pius  IX. 'a  Apostolic  Letters,  not  only  were  Bishops 
created  by  titles  derived  from  places  in  tho  Queen's  dominions,  thereby 
forestalling  the  prerogative  of  the  Grown  as  to  the  future  creation  of 
Anglican  Bishops,  but,  in  one  instance,  that  of  St,  David's  the  title  of 
an  existing  *Anglican  See  was  conferred  by  the  Pope  upon  one  r^AOQ-] 
of  the  Roman  Bishops.  L        ^ 

2.  The  language  of  the  instrument,^!*)  treating  England  as  if  it  had 

(i)  The  Guardian,  April  2,  1851. 

(«)  "  Itaque  post  rem  univeraam  b.  nobis  etiam  accural^  consideratione  perpen- 
sam,  moiu  propria,  certa  scienti^  ao  de  plenitndine  Apoalolicze  nostrEe  poteatatia 
constitniraus,  atqu«  deeornimua  in  regno  Anglic  rifioreatjtixta  cammimes  Seelesite 
Begulas  Hierarchia  ordinacioram  EpiguoporQm  qui  h,  sedibna  nunonpantuf  quas 
hio  hisce  ipsis  nostris  Littris  in  Bingulie  Apostolicornm  Vicariatnnm  Districtibua 
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enactment  extends  to  the  assumption  of  the  title  of  Archbishop  or  Bishop 
of  a  pretended  province  or  diocese,  or  Archbishop  or  Bishop  of  a  oitj, 
place,  or  territory,  or  Dean  of  any  pretended  deanery  in  England  or 
Ireland,  not  being  the  Bee,  province,  or  diocese  of  any  Archbishop  or 
Bishop  or  deanery  of  aoy  Dean  recognized  by  law ;  but  the  attempt 
"to  establish,  under  colour  of  authority  from  the  Sea  of  Rome  r*40K-| 
or  otherwise,  such  pretended  sees,  provinces,  diooeses,  or  deane-  L  J 
riea,  is  illegal  and  void :  And  whereas  it  is  expedieat  to  prohibit  the 
assumption  of  such  titles  in  respect  of  any  places  within  the  Unitod 
Kingdom :  be  it  therefore  declared  and  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Conimons,  la  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same  that — 

"I.  All  such  Briefs,  Eeseripts,  or  Letters  Apostolical,  and  all  and 
every  the  jurisdiction,  authority,  pre-eminence,  or  title  conferred  or  pre- 
tended to  be  conferred  thereby,  arc  and  shall  be  aod  be  deemed  unlawful 

"  II.  And  be  it  enacted,  that  if,  after  the  passing  of  this  act,  any  per- 
son shall  obtain,  or  oause  to  be  procured  from  the  Bishop  or  See  of  Rome, 
or  shall  publish  or  put  in  use  within  any  part  of  tho  United  Kingdou 
any  such  Bull,  Brief,  Rescript,  or  Letters  Apostolical,  or  any  other  ii 
strument  or  writing,  for  the  purpose  of  constituting  such  Archbishops  oi 
Bishops  of  such  pretended  provinces,  sees,  or  dioceses  within  tho  United 
Kingdom,  or  if  any  person,  other  than  a  person  thereunto  authorised  by 
law  in  respect  of  an  archbishopric,  bishopric,  or  deanery  of  the  United 
Church  of  England  and  Ireland,  assume  or  use  the  name,  style,  or  title 
of  Archbishop,  Bishop,  or  Dean  of  any  city,  town,  or  place,  or  of  any 
territory  or  district,  (under  any  designation  or  description  whatsoever,) 
in  the  United  Kingdom,  whether  such  city,  town,  or  place,  or  such  ter- 
ritory or  district,  be  or  be  not  the  see  of  the  province,  or  co-extensive 
with  the  province,  of  any  Archbishop,  or  the  see  or  the  diocese,  or  co- 
extensive with  the  diocese,  of  any  Bishop,  or  the  seat  or  place  of  the 
Church  of  any  Dean,  or  co-extensive  with  any  deanery,  of  the  said  United 
Church,  tho  person  so  offending  shall  for  every  such  offence  forfeit  and 
pay  the  sura  of  one  hundred  pounds,  to  be  recovered  as  penalties  imposed 
by  the  recited  Act  may  be  ^recovered  under  the  pTOvisions  there-  r^injj-i 
of,  or  by  action  of  debt  at  the  suit  of  any  person  in  one  of  Iler  L  J 
Majesty's  Superior  Courts  of  Law,  with  the  consent  of  Her  Majesty's 
Attorney- General  in  England  and  Ireland,  or  Her  Majesty's  Advocate 
in  Scotland,  as  the  case  may  be.*' 

Tho  policy  of  Queen  Elizabeth  was  certainly  bolder  and  perhaps  wiser  : 
when  in  hor  time  the  Pope  sent  an  uninvited  Lagate  to  England,  she 
took  good  care  that  he  should  not  set  his  foot  upon  the  shore  of  her  ter- 
ritory, and  if  ho  had  done  so,  she  would  certainly  have  sent  him  back  to 
Rome. 

CCGCXXn.  The  practice  of  Rome  since  the  reign  of  Queen  Elizabeth 
to  appoint  Roman  Catholic  Bishops  in  paribus,  did  not  infringe  directly 
the  principle  of  territorial  authority  incident  to  Sovereigns  or  prelates  of 
the  country.     The  conduct  of  Great  Britain  with  respect  to  tho 
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tion  of  Bishops  for  the  United  States  of  North  America  was  in  harmony 
with  this  principle,  and  it  must  also  be  remembered  that  there  was  no 
established  Church  in  that  country,  and  that  there  is  no  trace  in  the 
Eoghsh  Statute(yJ  of  the  assumption  of  authority  over  the  subjects  of 
the  United  States.  The  conduct  of  Great  Britain  with  respect  to  the 
establishment  of  the  Anglican  Bishopric  at  Jerusalem,  can  only  be  de- 
fended, as  a  question  of  International  Law,  upon  the  ground  of  the  per- 
mission of  the  Sultan,  and  as  a  question  of  Canonical  Law  upon  the  per- 
mission of  the  Greek  ecclesiastical  authorities. 

The  statute  founding  that  Bishopric  was  accompanied  by  a  Letter 
Commendatory  from  the  Archbishop  of  Canterbury  "  to  the  Right  Kev- 
etend  our  Brothers  m  Cbriat,  the  Prelates  and  Bishops  of  the  Ancient 
and  Apostolic  Churches  ia  Syria  and  the  countries  adjacent;"  and  also 
by  an  explanatory  statement,  published  by  authority,  in  which  it  was 
declared  that  the  new  Bishop's  "  spiritual  authority  will  extend  over  the 
English  clergy  and  congregations,  and  over  those  who  may  join  his 
r*i97n  f'^'^'^<'^>  ^^^  *p!ace  themselves  under  hia  episcopal  authority  in 
L  J  Palestine,  and  for  the  present,  in  the  rest  of  Syria,  in  Chaldea, 
Egypt,  and  Abyssinia :  such  jurisdiction  being  exercised  as  nearly  as  may 
be,  according  to  the  laws,  canons,  and  customs  of  the  Church  of  Eoglandj 
the  Bishop  having  power  to  frame,  with  the  consent  of  the  Metropolitan, 
particular  rules  and  orders  for  the  peculiar  wants  of  his  people.  Hia 
chief  missionary  care  will  be  directed  to  the  conversion  of  the  Jews,  to 
their  protection,  and  to  their  useful  employment. 

"  He  will  establish  and  maintain,  as  far  as  in  him  lies,  relations  of 
Christian  charity  with  other  Churches  represented  at  Jerusalem,  and  in 
particular  with  the  Orthodox  G-reek  Church  ;  taking  special  care  to  con- 
vince them  that  the  Church  of  England  does  not  wish  to  disturb,  or 
divide,  or  interfere  with  them;  but  that  she  is  ready.  In  the  spirit  of 
Christian  love,  to  render  them  such  offices  of  friendship  as  they  may  be 
willing  to  receive." 

Lord  Aberdeen,  who  was  consulted  at  the  time  of  the  institution  of 
the  bishopric,  has  recently  declared  in  a  letter,  which  has  been  published, 
that  no  interference  was  intended  with  the  authority  of  the  Greek 
Chureh.(s) 

Considered  apart  from  these  limitations,  the  terms  of  the  English  sta- 
tute,(a)  under  which  this  Bishopric  was  founded,  are  so  extensive,  as  to 
be,  however  unintentionally,  indefensible,  upon  the  strict  principles  of 
International  Law,  Ecclesiastical  as  well  as  CivH. 

(y)  28  Qeorga  III.,  c.  lissiv. 

(?)  Thomassinns  biia  a  chapter  on  the  difficulties  arising  "circa  ordinationes 
EpisooporuDi,  rel  plurium.  in  uq*.  ucba,"  kc, — Vetua  et  Nova  Bcclaa.  Discipl.,  pt.  i. 
!.  1,  0.  xsix.  S.  Tii.  refers  to  the  case  of  Venice,  in  wMch  there  were  Gteek]Bishops 
for  tlie  Greek  people ;  bo  ia  Cyprus  and  Rhodaa :  "  Duo  quippe  in  una  populo  eraiit 
populi  Ham  urbe  in  uq&  urbes  quoties  duos  asaigcaci  Episcopoa  indultum  est." 
Tiie  second  Bistiop  should  be  confined  to  those  of  big  own  country  and  1b 
and  act  with  the  perniTSsioo  of  the  first. 

(a)  5  Victoria,  c.  vi.  s.  1. 
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CCGCXXIII.  The  ambition  of  the  Emperors  of  G-ermaDj,  whict  at 
one  period,  as  we  have  seen,  claimed  tho  absolute  power  of  nominating 
the  Pope,  produced  a  teaotioa  both  in  favour  of  a  free  election  to  the 
s-piritTtal  throne,  and  in  favour  of  the  independenoe  of  tlie  temporal  princi- 
pality; for  it  became  evident  to  Catholic  Sovereigns  that  the  Sovereign 
who  nominated  tho  supreme  Pontiff  would  indireolly  govern  the  whole  of 
CLi-iatendom.(ii) 

At  all  times,  indeed,  the  rule  and  manner  of  Biiccession  to  that  throne, 
whieli  claims,  without  reference  to  territorial  limits,  a  spiritual  allegiance, 
theoretically  from  all  Christians,  practically  from  all  co-religionists,  of 
whatever  country  they  may  be  subjects,  mast  be  a  qtiestioa  of  grave 
general  international  importance.  But  at  no  time,  perhaps,  can  this  be 
more  truly  predicated  than  at  the  present,  not  merely  because  most  of 
the  questions  which  in  these  days  agitate  nations,  including  the  great  war 
whioh  is  now  afflicting  Europe,  have  religion  for  their  object  or  their  pre- 
test, but  also  because  the  difficult  problem  whioh  the  union  of  a  temporal 
sovereignty  with  an  universal  spiritual  dominion  presents  has  never  been 
more  difficult  or  more  necessary  to  solve.  Of  this  problem,  a  living 
Italian  (one  of  the  few  statesmen  whom  the  recent  throes  of  that  unhappy 
country  has  produced)  baa  well  said,  that,  from  its  very  nature,  irrespec- 
tive of  external  *circumstancos,  iovolvcs  oonaide rations  whioli  rtiA^a-i 
are  both  grave  and  universally  interesting,  both  political  and  in-  L  J 
temational.(6) 

CCOCXXIV.  We  must  not,  therefore,  pass  by  wholly  without  notice 
the  following  considerations : — 

1.  What  qualifications  render  a  person  eligible  to  be  elected  Pope  ? 

2.  Who  are  the  electors  and  the  ministers  of  the  Pope  ? 

3.  What  ia  the  mode  and  law  of  such  election  ? 

4.  May  the  Pope  be  deposed  for  any  offence,  and  by  whom  ? 
CCCCXXV.  (1.)  According  to  rule  and  usage,  no  one  is  eligible,  and 

no  one  is  elected  to  be  Pope,  except  a  Cardinal  ;(c)  but  according  to  the 
Canon  Law,  the  election  of  another  pGraoa,(<2)  even,  it  is  said,  of  a  lay- 
man,(e)  would  not  be  null.  So  that  Maximilian's(/)  expectations  were 
not  without  the  pale  of  possible  gratification.  But  the  Throne  of  Rome 
may  cot  be  filled,  aa  other  thrones  are,  by  a  female.  One  must  be  a 
Protestant,  says  the  French  canonist,  who  has  been  already  cited,  or  be 

ill)  Portalis,  Introd.  v,  vi. 
b)  Farini,  Lo  Stato  Somano,  vo],  iv.  Lettera   XV.  a  G.  Gladstone.     "N6  ci6 
dipeude  tanto  della  natura  dei  GoTerni  cha  preralgono  ia  Europa  quanto  dalla 
natwa  siesaa  del  pcoblema,  il  quale  h  implicato  nelle  piti  gravi  ed  universale  ques- 
tioni  religiose,  iniesTiasionaU,  e  politiche.'     Vide  post,  Letteca  SVII. 

(e)  D.  De  Maillaoe.  ii,  551.  "  Papo."  (rf)  Can.  oportebat  et  seq.  dist.  79. 

(e)  Glos,  incap.  si  quis  paeunia  eod  verb,  n—  ' — '-'^  — - 
(/)  V!do  ante,  p.  342,  n.  [y). 
November,  1855. — 19 
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blinded  hj  other  faaatiaal  prejudices,  "pour  croire  a  la  fable  de  la  Pa- 
passe  Jeanne."  i^g) 

Aa  to  the  age  of  the  Popo,  it  must  not  he  less  than  that  of  the  canoni- 
cal age  required  for  the  Episcopate,  namely,  thirty  years. [7i)  In  the 
year  1770,  it  was  remarked  that  of  the  successors  of  St.  Peter  three  only 
had  reached  that  elevation  under  the  age  of  forty. 

r*4301  *COGCXXVI.(t)  The  Electors  of  the  Pope  are  the  Cardinals. 
L  J  Who  are  the  persons  eligible  for  an  order  possessing  such  an 
important  suffrage  7 

How  are  the  members  of  thia  order  elected  or  appointed  ? 

What  is  their  history  ? — what  are  the  functions  of  this  order  f — are 
questions  whicii  immediately  present  themselves  for  solution, 

OCCCXXVII.  Originally  y  Chu  !i  w  s  rned  by  a  Bishop, 
who  was  assisted  by  a  synod  n         f  h     1      y    hat  is,  of  the  priests 

and  deacons  in  hb  diocese.  Th  f  h  1  y  who  were  attached  by 
institution  to  certain  cure     /        I  a  n  Oh  irches,  were  at  first 

designated  Incardinati,  as  a  nam  f  d  n  n  f  m  the  temporary  and 
auxiliary  clergy  not  attaohi-d  to  any  p        ula   Chu    h. 

The  name  Incardinatus,(A)  was  f  w  d  k  h  nged  for  that  of  Car- 
dinalis,  and  in  early  times  every  Church  possessed  its  Cardinalea,  though 
probably  the  appellation  was  generally  confined,  as  it  was  in  France,  to 
the  clergy  of  the  city,  or  suburbs  of  the  city  of  the  diocese,  in  fact  to  the 
chief  advisers  of  the  Bishop,  and  was  not  bestowed  upon  the  rural  clergy. 

When  the  Churehof  Rome  claimed  pre-eminenceover  all  other  Churches 
it  was  an  erideut  consequence  that  her  Cardinals  should  be  equally  dis- 
tinguished above  all  others. 

It  was  theduty  of  thoEomaa  Cardinals  not  only  to  govern  the  Churches 
of  the  metropolis  of  the  world,  but  also  to  form  the  council  of  the  chief 
pastor  of  that  metropolis. 

They  were  not  Cardinals[n  merely  because  Incardinati  to  different 
r  IRXl  parishes  in  Rome,  but  also,  and  principally,  because  "these 
L  J  parishes  constituted  in  their  aggregate  that  Roman  Church,  which 
was  the  h    d     1  h     h    g    (      d  )    f    11   h     Ch      h       f    h 

world.     Tl        C    d      1      h       h  b        mpl    p  d  1  h 

order,  clamd  d  hf  BlpfhPmS 

Afterward     hBhif  g  dlb  {        "1 

saburhica     )  w         dd  d        h    n  mb  C     1      1 

The  P  p  was  fi  1  h  h  B  h  p  1  1  by  h  1  y  J 
laity  of  th        y     h      h        b  fi  d  by   b    Emp  h       aw 

have  seen   f  m     h    Kmp  p  d   h      gh     f      m  d 

finally  th      I  w     1  f  h  I  f    h     R  In 

the  Coun   Ihld      E  iPpNlII{DlO)hpn 

cipal  authority  in  electing  the  Pope  was  conferred  on  the  Cardinal 

(?)  D.  De  Maillane,  ii.  B61. "  Pape." 

(k)  lb.  ii.  552.  "  Pape."     lb.  i.  113.  "  Age."    lb.  ii.  "Episoopat." 

\l)  Pachraann,  Lehrbuoh  des  Kircbenreeiits,  a.  1J6-S.  Vide  post,  Lord  Palmer- 
gton'a  obserTations. 

(k)  Also  Intitttlatus. 

(i)  0.  1,  Dist.  iiii.  C.  3,  Diat.  siit.  C.  5,  Dist.  Isii.  C.  6,  Dist.  Issiv.  C.  13, 
Due  Ixi.    0.  3-B,  Dist.  kxii. 
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Bishops;  Pope  Alexander  III.,  ia  iKe  third  Council  of  Lateran  (a.  d. 
1179),  esoluded  the  people  and  the  clergy  from  all  share  in  the  elec- 
tions, and  made  equal  the  right  of  the  Cardinal  Biahops,  Priests,  and 
Deacons.  Thus  the  election  of  the  Pope  fell  into  the  hands  of  the  Col- 
lego  of  Cardinals,  with  whom  it  has  ever  since  remained.(m^ 

CCCCXXVIII.  The  appointment  of  the  Cardinals  is  made  by  the 
Pope, 

To  horvow  the  language  of  a  learned  French  eanouist  :()t)  "Comme  il 
n'y  a  que  les  Cardinaux  qui  criout  le  Pape,  il  n'y  a  ausai  que  le  Pape 
qui  cr6e  lea  Cardinaus;  c'est  tin  prinoipe  etabli  par  tou3  les  oanonlstea." 
Nevertheless,  as  a  matter  of  usage,  the  Pope  does  not  create  Cardinals 
before  the  advice  aod  the  suffrages  of  the  College  of  Cardinals  have  been 
obtained  in  comhtorio  secrelo.  The  Council  of  Basle  required  that  the 
electioD  of  Cardinals  should  be  conducted  by  the  way  of  seruHnium  and 
puhUcatw,  with  the  suffrage  in  writing  of  the  majority  of  the  Oardioala 
assembled  in  their  collegiate  capacity,  non  auletn,  per  vola  awricularia, 
*This  rule  has  been  only  partially  followed.  The  creation  of  r+igo-i 
Cardiuala  is  not  held  to  resemble  the  election  of  prelates.  *-        ■' 

The  number  of  Cardinals  has  greatly  varied;  originally  it  was  about 
fourteen  or  fifteen,  commensurate  with  the  Churches  and  parishes  served 
by  the  priesthood  and  diaconate  of  Rome;  others  were  added  by  Pope 
Marcellus,  who  fixed  the  number  at  twenty-five. 

The  schism  at  Avignoa  (a.  d.  1307-77),  led  to  the  extension,  as  both 
the  French  and  the  Eoman  Popes  were  anxious  to  increase  the  number 
of  their  partisans. 

After  the  death  of  Pope  Martin  V.  (a.  D.  1431),  the  Cardinals  agreed 
in  conclave  upon  certain  articles,  the  effect  of  which  being  to  admit  the 
Cardinals  to  share  the  revenues  and  the  jurisdiction,  both  spiritual  and 
temporal,  of  the  Papacy,  has,  according  to  high  authority)  permanently 
altered  the  conditions  both  of  the  sovereignty  itself  (Signoria  sfcssa)  and 
of  the  temporal  government  of  the  Popes.(o) 

The  Council  of  Basle  (a.  d.  1434),  among  various  other  regulations 
with  respect  to  the  Cardinals,  fixed  their  number  at  twenty-four,  and 
forbad  any  increase,  "nisi  pro  magnd  Eecledm  necessitate  i>el  lUili- 
tate."M  The  Popes,  however,  utterly  disregarded  this  rule;  Leo  X. 
created  twenty-one  in  a  single  day,  in  consequence  of  a  conspiracy 
formed  against  him,  the  leader  of  which  was  a  Cardinal.  Paul  IV. 
fised  the  number  at  forty. (j) 

Sistus  V.  made  what  was  intended  to  bo  a  final  regulation  on  this 
Bubjeet  by  a  Bull  promulgated  in  1586,  fixing  the  number  of  Cardinals 
at  seventy,  and  dividing  them  into  three  orders: — 

(m)  D.  De  Maillane,  i.  403.  "Cardinal."  It.,  ii.  B0&.  "Pape"  containa  the 
new  legDlations  of  Alexander  III.  at  length. 

(n)  lb.,  i.  408.    "Cardinal." 

(o)  Farini,  Lo  Stato  Romano,  iv.  323-5.  Lettera  IX.  al  G.  Gladstone.  See 
these  important  articles  in  eztenso;  he  calls  them  the  Magna  Charta  of  the  Papal 
Monarchy, 

(f)  Tit.  IX.  De  Nnmero  et  Qualitate  Cardinalium. — Koch,  Saactio  Pragmatica, 
&o.,  Sjlloge  Doe.  p.  143. 

(g)  Ej  an  /nrfutofm,- which  is  known  bj  the  Qama  Gojupaaiwm. 
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1.  The  first  Cardinal  Bishops,  being  In  Bumber  six. 
r«iQQT       *^'  '^^^  second  Cardinal  Priests,  beiag  in  number  fifty. 
Lis.  The  third  Cardinal  Deacons,  being  in  number  fourteeo. 

Since  this  regulation,  the  number  appears  to  have  been  increased  to 
seventj-two — one  being  added  to  the  Cardinal  Priests,  and  one  to  the 
Cardinal  Deacons.   Bai  the  number  is  not  necessarily  or  usually  filled  up. 

The  Council  of  Trent  decreed  that  the  qualiScations  as  to  morals,  doe- 
trine,  and  learning,  which  they  had  already  specified  as  needful  for  the 
office  of  Bishop,  should  be  required  for  that  of  the  Cardinals,  "quos  S.  , 
S,  Poutifex  ex  omniums  Ghristianis  naUonihtis,  quantum  commode  fieri 
poterit,  prout  idoaeoa  repererit,  aeaumet."(»') 

This  recommendation  or  direction  evidently  tended  to  give  an  inter- 
national character  to  the  Saered  College.  It  appears,  too,  that  it  was 
the  habit  of  oertaia  nations  to  choose  a  Cardinal  as  the  protector  of  their 
national  ecclesiastical  interests;  and  probably  from  hence  grew  up  the 
custom  which  prevails  to  this  day,  that  the  Sovereigns  of  certain  king- 
doms are  allowed  to  nominate  a  Oardinal[s)  from  among  their  own  sub- 
jects. In  France  the  new-made  Cardinal  received  the  insignia  of  hia 
dignity  from  the  King  or  his  chancollor.(<) 

CCCCXXIS.  The  principal  function  and  privilege  of  the  Card  nal 
is  to  give  his  vote  for  the  election  of  the  Pope — a  right  in&idi,nt  to  every 
Cardinal  who  has  received  the  order  of  deacon,  or  who  ha-*  aolicitcd  the 
Pope  to  bestow  upon  him   h         '     (  ) 

On  the  tenth  day  after  P 

meet  in  conclave :  on  the  (  ) 

P^,„  ...  The  Cardinals  pre 

L        J  arrival  of  those  wh  T  b    g 

The  election  is  generally ;  m  (   )         h    p  h 

the  person  elected  by  two-  h       p 

new  Pope.     If  no  person  g 

m  aceessa,  until,  by  the  r  m 

would  appear,  however,  fr  m 

death  of  Pius  VII.,  that  t  m  P       m  m 

degree,  contract  the  mode  m       (  ) 

M  Sess.  ixJT.  De  Itef.  c.  I.    A  ide  post,  remarka  of  Lord  Palmeriton. 

(i)  See  thia  claim  verj  distinctlj  set  forth,  on  tbe  part  of  France,  in  1822,  and 
recognized  within  certain  limits  by  Pius  VII.  Artaud,  Histoira  de  Pie  YII.,  t.  IL 
pp.  593^. 

(()  D.  De.  Maiilane,  i.  p.  403.     "Cardinal." 

(a)  Devoti  Institution um  CanoDioarum  Libri,  t.  i.  p.  171,  (ed.  Paris,  1852,). 

(x)  lb.  p.  360. 

(y)  Aecording  to  Derot!,  t,  i.  ss.  13,  19,  30,  31,  pp.  271-3;  "Tribus  autem 
modis  alio  prseterea  nulla  electio  petficitur  per  scmimium,  c<tmpromUium,  et  gunji 


The  per  scnitmiwa  is  to  be  by  three  senators;  votes  are  to  ba  collected,  1,  secrelo; 
3,  rinffiflatini;  3jJusio  ordine;  4,  dilig&iter:  compromissum  where  there  is  no  Opposi- 
tion, but  all  are  unanimous:  "per  quoii  mspiratioiteiR  electio  absolvitur  cum  elec- 
tores  omnes  quasi  divino  spiritu  affiati  in  eum  repents  feruntur,  de  quo  antea  vix 
OOgilareraut."     The  first  of  these  three  modes  appears  to  be  generallj  in  use. 

(a)  "Enauite  le  Cardinal  La  Somaglia,  doyen,  dit  qa'il  avail  Te9u  de  son  pr4dS- 
oeaseur  MatMi  divers  papiers,  avae  Tordro  de  do  lea  ouvrir  qa'aprfe  ta  mort  du 
Fape,  et  en  presence  du  Sacre  Gollige  rassembU.  Son  Eminence  dScacbeta  le 
paquet,  et  il  y  ttouva  deux  Bre&,  dat^s  de  Foutainebleaa.    Le  Pape,  dans  le 
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*CCCCXXX.  TIiG  duty,  which  ranks  roxt  in  importance  to  r#joc-i 
that  of  choosing  the  Pope,  is,  that  of  affording  counsel  to  him  L  J 
and  assisting  him  in  the  temporal  government  of  his  Itingdom,  and  the 
spiritual  government  of  the  world. 

This  duty  is  performed,  1st,  in  oonaistorio,(a)  that  is  in  the  as^embligo 
of  Cardinals  at  the  Papa,!  Palae«,  in  the  presence  of  the  Pope ,  2nd,  m 
oongregationibua,  that  is  in  certain  colleges  or  committees  of  diflerent 
official  persons,  over  which  a  Cardinal  presides,  and  to  which  a  certain 
portion  of  the  Papal  G-ovemment  is  delegated. (5) 

The  authority  of  the  decision*  of  these  committees  (1)  as  to  matters 

"     ■         --  "  ■        '  '  (3)       t   th     dj   d     t       of 

f      g  t  a- 


f  d    t       (2)  as  t  m  tt 

f  d  sc  pi            d 

p         1               dpi 

f                    f 

dp      th    1  w    t 

h          ty        w 

Ch      h         t  bl  h  d 

It          ly      d 

1  m  t  t              t    th 

th      y  11  g  1       dp 

pi       th     t        t! 

h              I          11      dt 

tk    ff  t    r 

Th                 m    k 

ppl     hi    b  til 

lly  th     1  w    f  E 

w  th       p    1 1    th 

f  tl      t    b     al, 

premier,  ordoanait  ans  Oardmaux  de  so  rfiimir  immSdiatement  sous  la  prSaidence 
du  Cardinal  dojen,  et,  en  dirigeant  i  toutes  les  anoiennes  constitutions,  pour  ne 
consid^rer  que  I'empire  des  clrconstances  et  les  dangers  de  I'Eglise,  d'elire,  dans 
le  plus  bref  detai,  uu  Fagie,  fl  la  plurality  des  vols.  Le  secoud  Bref  portait  les 
menies  dispositions,  arec  la  difT^rence  que  le  Fape  demandalt,  ponr  consacrer 
I'fileotion,  les  deux  tiers  des  yoii,  en  oonfonnitfi  da  I'ancien  usage.  Le  Seeritaire 
du  Sacr€  College,  Monsignor  Mazio,  prit  alora  la  parole,  et  d^clara  qu'il  £tait 
depositaice  d'un  troisifeme  Bref,  dont,  par  les  ordree  du  Pape,  et  sous  le  secret  de 
la  confession,  il  avait  Stfi  le  r^dacteuc  et  le  seul  confidant.  Oa  Braf  port^t  la  date 
du  mois  d'Octobie,  1821.  G'^tait  I'^poqua  o^  la  Pape  avait  lancS  ta  Bulle  contre 
les  Carbonari.  Le  Saint  P6re  ordounait  que  Ton  procgld&t  fi  I'SieotioQ  aossitfit 
aprfta  sa  mort,  par  acclamation,  s'il  6tait  possible,  et,  pour  ainsi  dire,  sur  le  corps 
ezpirant;  qua  cette  election  se  fit  en  secret,  sana  attendie  les  Carmuaux  bors  de 
Borne,  sans  pr4venir  lea  mioistres  accrddit^s,  sans  infanaer  lea  Coiirs,  sans  s'oc- 
caper  des  fuii^railles,  ayant  qne  I'acte  fQt  consommfi.  Le  Saint  P^e,  avae  las 
espresaiooa  las  plus  patb^tiquea,  recommandait  I'unioa  aux  Cardiuaux,  leur  cap- 
pelait  que  prasque  tons  ^talent  ses  cr^tores,  et  que  1ft  reconnaissance,  jointe  k 
I'amour  de  la  religion  et  de  ta  patrie,  devait  TasBurar  de  leur  obSiaaance.  Ca  der- 
nier Bref  causa  la  plos  vive  sensation,  Oependaot,  tonte  la  congc6gation  eut  la 
sagaase  de  cecoanaltre  qne  les  ordres  toan^a  de  8a  SaintetS,  b.  I'^poque  od  les 
suites  de  la  revolution  d'Gspagne  et  da  Pifemont  agaitaient  I'ltalia,  n'Staiant  plus 
applicables  aux   circonBtaDcoa   actuelles." — Artaud,  Bistoire  du  Pape  Pie  TU. 

(a)  It  is  in  the  Consistory  that  the  allocutions  of  the  Pope  are  made  which  are 
in  some  degree  analogous  to  royal  speeches  and  public  declarations  of  the  Bxecu- 

(6)  Of  these  congregation  eg  some  have  for  their  more  especial  object  municipal 
and  civil  matters  of  the  Boman  territory,  Eome  tbo  acclealastical  affairs  of  a  par- 
ticular nation,  others  the  general  care  of  the  Roman  Catholic  Cbuccb,  vis. : 
CoDgregatio  Cons  [stori  alls. 

Inqaisitionie  (over  which  the  Pope  usually  presides.) — (Devoti,  i. 

p.  171,  s.  27.) 
ladicis. 
Concilii. 

Bpiscorpornm  ac  Ragularium, 
De  Eitibus. 

De  Indulgentiia  et  Eeliquiis. 
De  Propagaudi  Fide, 
(e)  Lequeui,  364-5-6. 
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which  are  oonnerned  with  preparing  and  expediting  Letters  i.  _ 
Rescripta  of  the  Popea,  namely,  the  Cancellaria,  Dataria,  and  Pceniten- 
tiaria,((?)  So  with  respect  to  the  highest  Eoman  tribunal,  the  Rota 
Rojnana,  which  consists  of  twelve  auditores,  one  French,  one  Spanish, 
one  German,  the  rest  Italian  ;  it  has  no  authority  in  France. (e)  The 
trihunal  of  the  Signature  Justitice  presides  over  matters  of  Appeals, 
Delegation,  and  Recusation,  and  the  Rescripts  are  signed  hy  the  Pope. 
The  tribtinal  of  the  Signature  Gratlte  has  cognizance  of  matters  in  which 
the  favour  of  the  Pope  is  sought,  and  in  this  iribunal  he  presides  in 
person. 

CCCCXXXI.  With  respect  to  the  rant  of  the  Cardinal(/)  at  Rome, 
it  is  considered  next  to  that  of  the  Pope.  For  some  time  Archbishops 
and  Bishops  refused  to  yield  precedence  to  Cardinal  Priests  and  Deacons  j 
but  from  the  order  of  rank  observed  at  Iho  Council  of  Lyons,  a.  d. 
1245,  it  appears  that  precedence  was  accorded  to  Cardinals  over  all 
dignitaries,  including  Patriarchs. 

When,  in  1440,  the  Archbishop  of  York  was  made  Cardinal,  the 
Archbishop  of  Canterbnrj  demurred  to  his  claim  for  precedence.     But 
e  wrote   to  the  latter  prelate,  that,  as  the  College  of  Cardinals 
"   :,  their  universal  right  of  precedence  was  not  to 


j-^  .„„-.  Their  rank  in  foreign  countries  must  depend  npon  the  laws 
L  J  *and  usages  of  each  country,  but  generally  in  countries  which 
recognize  the  supremacy  of  Rome,  their  rank  has  been,  with  more  or 
less  restriction,  recognized  also. 

The  Cardinal  now  resident  in  England  has  no  rank  in  that  country, 
but  this  is  probably  the  oonseqaenee  of  the  non-recognition  of  hia 
mission,  and  the  grievous  infraction  of  International  Law  with  which  it 
was  inaugurated.  With  respect  to  other  Roman  privileges  of  Cardinals, 
such  as  those  which  relate  to  the  holding  of  benefices  and  residence  at 
Rome,  they  are  by  no  means  recognized  as  a  matter  of  course  in  other 
countries,  and  in  France  they  have  been  denied, (j) 

CCCCXXXIL  As  Cardinals  are  subjects  in  one  State  and  Princes  in 
another,  and  have  two  allegiances,  it  may  be  important  to  examine  the 
oath  which  they  take  to  the  Sovereign  of  the  country  in  which  they  are 
Princes.     That  oath  is, — 

^(n  Beiffenatuel,  Jus.  Can.  tTniv.  1.  iii,  t.  iv.  n.  h11. 

(e)  "Apud  nos  nullam  exercet  juris  diction  em  hoc  tribunal." — Lequeui:,  i.  368. 

(/)  I'C.  liii.  E.  Simt  autem  X.  qui  iiliiE.  leg.  c.  x>ii.  3.  Decet  do  elect,  in  VI. 
cardinales,  id  est  cardines  orbifl  consiliarii,  fratres,  familiarea  aut  filii  Papre,  ear- 
dinales  divi,  lumina  Ecclesiie,  kc.  deniqne  faciunt  unnm  corpus  cum  Papa  Eicut 
canoniei  cum  Episcopo,"  Ac. — Barbosa,  De  Jure  Eoeles.  I.  i.  c.  ir.  a.  1. 

(^]  "  On  n'a,  jamais  regards  en  France  les  r^glements  que  lea  Papes  ont  faits 
toucbaot  la  residence  d?e  Cardinanx  &  Home,  comme  use  loi  que  lea  Cardinauz 
Frangoia  fnssent  obliges  de  euivre."  An  eminent  raagietrate  at  the  head  of  the 
bar  denonncDd  the  Bull  of  lanoeeot  X.  as  "abusive;"  they  admitted  the  high  rank 
Bud  dignity  of  the  Cardinal,  especially  with  the  Sovereign  Pontiff,  "  auquel  ilH 
{les  Cardinaux)  doivent  respect  et  fid^lite  pattiouli6ce  ;  maia  cetle  obligation  qui 
est  du  droit  podtif  et  kamain,  ne  peut  venir  en  competence  ayec  les  dcoita  do  la 
nuesance  et  de  la  nature  qui  nous  aCtacbetit  de  droit  divin  h,  nos  Souverains,  et 
auqual  il  n'est  pas  loisible  de  reEialsr," — D.  Do  MaiUaae,  i.  413-14 ;  M.  du  Clerg^, 
t.  Ti.  p.  1047. 
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"  Ego cuper  assQiaptus  in  SanotS  Romans  [Ecoleaia]  Oardmalem 

[Oardinatum,]  ab  hao  hoia  in  antea  ero  fidclis  beaio  Petro,  universalique 
et  Romante  Ecolesise,  ao  suramo  Poutifioi  ejnsque  successoribus  oanonio^ 
intrantibas,  Laborabo  fideliter  pro  defensioae  fidei  Catholics,  estirpa- 
tioneque  bferesinm,  et  errorum  atque  Seliiamatum.  reformatione,  ac  pace 
in  populo  Cbriatiano  ■  alienalionibua  rerum  et  bonorum  Eoolesite  Romanfe, 
ant   I       m  E    1  m    t  b  nefieiorura  qiiorumeunque  ^nonj  conaentiam, 

n  h      a  ju  6  p    missis ;  at  pro  alienatis  ab  Eoclesi^  Romana 

p        1     ]       p  m       operam  dabo.     Non  consulam  quidquam 

u         P    t  fi  ub      bam  me  nisi  seotindum  *Deum  et  r^jog-i 

t  in  J  a.  m  h  p  dem  Apostolicam  conimissa  fuerint  L  ■» 
fid  1 1  I  q  C  !  m  D  vinum  in  Ecclesia  titnli  mei,  et  ejus  bona 
conservabo;  sic  me  Deus  adjuyet  et  hieo  Bacrosancta  Dei  Evangel ia." (A) 

CCCCXXXIII.  D'Aguesseau  wroto  a  very  learned  MiSraoire(i)  upon 
tbe  question  whetlier  a  French  Cardinal,  guilty  of  leze-majetle,  wm 
exempted,  on  account  of  his  dignity,  from  the  royal  jurisdiction  .{A) 
Tliia  great  jurist  considers  the  question  under  four  beads,  and  the 
Cardinal  is  oonsidered  (1)  as  a  Clerk,  (2)  as  a  Bishop,  (3)  as  a  Car- 
dinal, (4}  as  tbe  Diocesan,  by  virtue  of  his  rank  in  the  College  of  Car- 
dinals; and  the  result  of  his  esaraination  into  all  these  poiuta  is  that 
the  Cardinal  is  subject  to  the  royal  jurisdiction  : — "De  quelque  cStS 
que  Ton  considSre  le  Cardinal,  il  est  egalement  soumis  a  la  puissance 
et  a  la  justice  du  Eoi."(/) 

The  following  passages  in  this  elaborate  and  international  treatise  are 
well  worthy  of  attention  ; — "  Commo  le  Pape  r^unit  en  sa  personne  !a 
qnalil6  de  Prince- Sou verain  h,  oelle  de  Chef  de  I'Egliso,  et  que  centre 
la  doctrine  et  lea  aentimena  des  anoiens  Papes,  il  eat  enfin  devenu  Roi  et 
Pontife  tout  ensemble,  lea  Cavdinauz,  qui  eont  sea  ministrea  dans  ces 
deux  quality,  peuvent  aussi  etre  consideres  sous  deuce  faces  differenles  ; 
e'est-d-dire,  ou  dans  leur  etat  eccl^siastique,  comme  prinoipaux  ministros 
de  I'Eglise  de  Rome,  et  asscsteuis  du Fape dans les  affaires  eccl^siastiques, 
ou  dans  leur  etat  politique,  comme  eonseil  et  principaux  offieiers  d'un 
Prince  Stranger. "(j»)  "  Quelle  est  done,  suivant  ces  prin- 

cipeB,  la  veritable  situilion  d'un  Fnn^ais  qui  est  honors  de  la  dignitede 
Cardinal  ?" 

*"  II  deviont,  a  la  verite,  le  eonseil,  le  ministre  du  Pape,  aveo  r»4.qQi 
I'agrSment  et  presque  tonjoura  par  la  protection  du  Roi ;  il  entre  •-  J 
par-lh,  an  aervice  du  Pape,  il  contraoto  de  nouveaux  engagements :  mala  il 
ue  d^truit  paa  iea  anciens  qui  le  lient  a  sa  patrie.  Le  lien  qui  I'attache 
h,  son  premier  maitre,  est  d'un  ordre  superieur  h,  celui  qui  I'unit  au 
second ;  I'nn  eat  naturel,  1' autre  est  purement  civil:  I'obligation  civile 
ne  dfitruit  pas  I'obligation  naturelle,  et  un  Cardinal  n'en  est  pas  plus 
dispense  qu'un  Gfeneral  Frangais  qui  eommande  les  troupes   du  Hoi 

(k)  D.  De  Maillane,  i.  413,  "  Cardinal." 

(i)  D'Aguesseau,  y.  199,  M6moirB  oft  I'on  examine  si  un  Cardinal  Frangais  qui 
cotnmet  una  Crime  de  Lfeze-Mageste,  eat  exempt  de  la  Jurisdiction  Royale  par  sa 
dignity.  A  Tory  yaluable  diesertation  on  tbe  limits  of  the  spiritual  and  temporal 
power. 

(i)  See  BjTilierBhoek,  De  F.  L.  c.  vi.  p.  455  j  c.  sii.  p.  491. 

(I)  D'Aguesseau,  lb.  p.  336.  (m)  lb.  p.  3D0, 
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Catlioliqiie,  ou  qu'un  Duo  et  Pair  qui  a  joint  ^  oe  litre  celui  de  Grand 
d'Espsgne,  on  qu'un  negooiant  qui  va  s'fitablir  eS  Amsterdam  ou  a  Cadiz, 
par  rapport  a  aon  commerce." 

CCCCXXXIV.  D'Aguesseau  cites  eigbt  precedents  for  tLe  trial  of 
Cardinals  by  tbe  law  of  the  land  : — 

1.  Cardinal  de  Constance  in  the  time  of  Louis  XL,  a.  d.  1462, 

2.  Cardinal  Ballue,  in  the  same  reign,  in  whose  case  there  was  an 
elaborate  discussion  between  the  Ambassadors  of  France  on  the  one  hand, 
at  the  Court  of  Home,  and  the  Pope  and  Cardinals  on  the  other. 

3.  Cardinal  de  Chattillon,  "  exemple  cSl^bre,"  accused  and  judged  by 
the  Parliament. 

4.  Cardinal  de  Guise,  executed,  without  the  formalities  of  justice,  by 
Henri  III. 

5.  Cardinal  de  Bourbon,  executed  by  the  same  monarch  in  a  similar 


6.  Cardinal  do  Plaiaanco,  sent  by  Pope  Clement  VIII.  to  assist  the 
League  against  Henri  IV.  The  Cardinal  was  not  a  born  subject  of  the 
crown,  and  was  an  ambassador.  It  was  held  by  the  parliament  of  Charles 
that  by  joining  in  a  conspiracy  ho  had  forfeited  his  privilege  as  ambas- 
sador, and  that  he  was  justiciable  by  reason  of  the  locality  of  the  crime, 
though  not  by  reason  of  his  birth. 

7.  Cardinal  de  SounJis,  in  the  reign  of  Louis  XIII.,  a.  d.  1615. 
r*440n       *^'  f'^*''^''^^^  ^^  Retz(ft)  "  exemple  &|uiYoque,"  for  the  King, 
1-         J  then  scarcely  of  age,  just  emerged  from  the  troubles  of  his 
minority,  first  ordered  the  Parliament  to  proceed  against  the  Cardinal, 
and  afterwards  applied  to  Homo  for  commissioners. 

CCCCXXXV.  The  Roman  canoni3ts(o)  say,  that  as  the  whole  Church 
of  Christ  is  committed  to  the  charge  of  the  Pope,  and  as  he  cannot  be 
present  everywhere,  it  is  necessary  that  he  should  have  deputies  armed 
with  his  authority  and  jurisdiction,  and  hence  the  institution  of  Le- 
gates[p\.     Legates  are  of  three  kinds : — 

1.  Legati  a  latere. 

2.  Legati  mian  or  Nuntii. 
8.  Legati  nati. 

CCCCXXXVI.  Legati  a  Iatere{q)  are  Cardinals  whom  the  Pope  has 
sent,  a8  it  were,  from  his  own  side,  either  to  foreign  Princes  or  into 
provinces  of  the  Roman  See,  clothed  with  the  most  ample  authority.  In 
the  LecTEtah,  powers  nearly,  if  not  quite  equal  to  those  of  the  Pope,()-) 
are  comferred  on  these  Legates,  and  it  is  provided  that  ihey  shall  con- 
tinue after  the  death  of  the  Pope  They  were  authorised  to  convene  and 
preside  over  Ctucoils,  with  a  vote  equivalent  to  th'it  of  the  whole 
assembly,  to  suspend  and  depose  Bi'hop^,  and  to  make  laws.  These 
extravagances  were  partly  fiamed  only  by  the  Council  of  Trentjfo)  but 


(o)  Devoti,  1  m,  sxii  iixii  0  Till  X  De  Off  Leg  C  ui  iv  vi  ii  X  lb 
C.  XI.  X.  De  Jure  Patioa      C  i  VI  De  Off  Leg      0  xxiii  X  De  Pnvileg 

(p)  For  their  early  biotoiy,  see  T  horn  aasiiiua,  Disci  pi  Ft  I  I  ii  CO  113,119 
De  Cardinalihua  et  Legatis 

(j)  X.  I.  30,  &ext  I   I'i      De  Oft  Leg         {t)  Cap    ^ntiqua,  23,  De  Prmleg 

(>)  Seas,  mv  B.  iz.  De  Refl 
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Ihe  1 1.WS  \n  1  priohce  of  *iiidepea  lent  States  have  ao  curtailed  r*^^i -i 
and  livuited  {hera,W  that  the  offite  has  f^iUea  into  desuetude.  L  -I 
Ncrertheleas,  after  the  dosolating  storm  of  the  first  Kevolutinn  had  pas- 
sed over  the  Gallician  Church,  aod  Napoleon  had  agam  opened  oommu- 
nicati  ns  with  Rome  Pius  VII  sent  CaTd%nal  Capraia,  in  the  character 
of  a  Leyate  a  lalerp  to  Fiance  The  Srench  Governmtnt  admitted  him, 
and  with  very  laige  honours,  which,  however,  they  paitially  circum- 
Bcrtbed  by  denying  tj  him  the  faculty  of  acting  by  delegate  (subdele- 
gandi  )(u) 

These  Legatei  are  ambassadors  of  the  flrat  lant 

CCCCXXXVII  L  gaU  mni,  or  Nunit^,  are  Pipil  mbasaadora 
appointed  for  the  exccut  on  of  some  particular  b«  loess  in  foreign  parts, 
With  powers  limited  by  their  credentiila 

ITuntii  Apo  loltci  are  rLSidcnt  Pipal  ambissilors  at  foreign  Courts.fa;) 

Nuntn  ire  ambaasadors  of  the  second  tiul,  though  sometimes  fur- 
nished "cum  poteatate  Legati  a  latere" 

Inhrnufitji  ate  tl  ose  who  are  ippointed  proM^iionally,  or  who  are  resi- 
dent in  piovmces  in  which  the  foovercign  ii  not  pieaent  These  are 
ambiasadora  of  the  thud  rank  Poi  tbi,  tiausictions  of  matters  of 
minor  moment  Ablegati  are  sometimes  dispafjjhed  from  Rome. 

The  chief  duties  of  the  Legate  or  Nuncio  are,  to  watch  o' 


interests  of  the  Roman  See,  to  apprise  the  Pope  of  all  matters  of 


[•442] 


moment  passing  at  a  foreign  Court,  and  to  obtain  canonical  information 
respecting  the  Bishops  nominated  by  the  Crown. (j)  They  have  no 
jurisdiction  unless  by  the  permission  of  the  State  to  whioh  they  are 
6ent.(3) 

Their  powers,  therefore,  no  longer  depend    p  g         1 1  w  b 

upon  the  particular  instructions  given  to  them  d  li  1  w  1  g 
of  the  country  to  which  they  are  sent.     Thi    h     b  h  j 

of  the  dispute  at  the  cloae  of  the  last  centu  y  w   h       p  p    p        1 

or  standing  n'untiaturas.{aA 

CCCCXXXVIII.  The  title  of  Legati  na  (6)  w  f       d    p 

tain  foreign  dignitaries,  to  whose  See  or  Oi  w      1     p  d    fB,       f 

Legate  was  perpetually  annexed.     Such  w        h    A   h   p      j  f 

(()  "  Aueun  individa,  se  disant  Nonce,  Legal,  T  mm 

liqne,  ou  se  pr^ralaot  de  tonte  autre  d^nominalic 
du  GouTemement,  exercer  snr  le  eol  Fran^ais,  ni  rs 

anx  affaires  de  TEglise  Gallicane." — Artie.  Oi^an  Ki 

recht,  s,  143.    Tbomass.  Dlacip.  ubl  supr. 

(u)  The  Papal  letters,  "  Qui  Ohristi  Damiai,"  conferred  on  the  Legate  pofesta- 
tem  oonstituendL  novas  Bccleslas  Qalliarnm :  singnlornm  Diteoeaium  fines  deter- 
minandi:  proband!  statnta  capitnlorum,  eisque  concedendi  choralia  insignia,  qns 
iis  convenire  arbitrebitnr :  partecias  circu m scribe adi :  procedendi  per  se  ad  con- 
stitntionemEcclesiarum:  dispensandi, condonandi :  m.bW.iubdeUgandi." — Lequeux, 
i.  380.  Bnlletin  des  Lois,  III"   S6rie,  S".  13T4. 

{x]  Vide  ante,  p.  167,  n.  {k),  fonoerly  apocrisiarii  or  reipomales,  Nov.  123,  o.  25, 

Is)  '•  Nailum  apud  nos  Nuntii  jnriadictionia  actum  exerceat."— Leqneui,  i.  380. 

{s)  "  Ibre  VoUmachten  hanngen.von  iliren  besondern  InstructioneQ,  ihte  Zulaa- 
Bungsoii  der  Eegiernng  dea  betreffenden  Landes  ab."— Walter,  Abscbea.  144.  C. 
un  Bstr.  Comm.  de  ConsuBt.  i.  1,  ie  now  held  contrarj  to  tbe  Jjis  commiiiic  of  the 
Church  and  of  States. 

(n)  Pacbmann,  Lehrbuch  dea  Kirch enrecbts,  s.  182. 

(b)  Devoti,  i.  175. 
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Bheims,  Borcleaax,  and  Lyons  in  France ;  of  Canterbury  and  York  in 
England ;  of  Toledo  and  Taragona  in  the  Spanish  peninsula;  of  Sab- 
burg,  Cologce,  and  Prague  in  Germany  ■  of  Pisa  in  Italy  •  the  Crown  of 
Hungary  and  tbc  Crown  of  tb  Tw  S  1  —  p  lol  a,  5  Sicilise 
Legatio.{c^ 

In  process  of  time  it  was  fodb       tPplpww  ler  weak- 

ened than  strengthened  by  th        p    p        Id        h  5      Legates, 

and  it  is  probable  that  the  p  J      1  h        ly  m      orial  of 

former  authority  which  they  nw  nLpdi         h    case  of 

the  Crown  of  Hungary  for  Pop  Syl  tc  f  d  h  p  1  ge  upon 
[-*4i3T  "King  S    phen(0     E      p       1  h  f    1     King  of 

L  **''-l  the   Two  S  cil  es     th      p      I  f    h     S     1        M     archy  is 

founded  upon  a  Bull  of  Urban  II.  to  Roger  /1099,)  and  was  expressly 
confirmed  by  a  B  11  of  Benedict  XIIl.  (1728.)  The  King  exercises,  or 
did  exercise,  j  r  si  (  on  as  Legato  through  a  special  trlbauai  of  his  own 
(Monarckia  S tenia. ^ 

The  Commissariua  Apostolious,  sometimes  called  Delegatus,  is  an 
officer  despatched  hy  the  Pope  to  obtain  information  upon  a  particular 
matter. 

The  vioarias  Apostolicus  is  an  officer  through  whom  the  Pope  exer- 
cises authority  in  parts  remote,  and  who  is  sometimes  sent  with  episcopal 
functions  into  provinces  where  there  ia  no  Bishop  resident,  or  where  there 
has  beon  a  long  vacancy  of  the  see,  or  in  infidel  or  heretical  countries. (e) 

The  Prfefecti  Apostolioi  are  ofEcers  of  tho  same  character,  but  without 
the  power  of  exercising  episcopal  functions. 

CCCCXXXIX.  There  remains  the  question  as  to  whether  tho  Pope 
may  be  deposed  for  his  offences,  and  by  whom? 

In  the  caso  of  any  other  Sovereign,  such  a  question  would  not  properly 
be  answered  in  any  treatise  on  International  Law.  First,  because  it  ia 
a  question  rather  of  Public  than  of  International  Law ;  and  secondly, 
because  it  is  neither  prudent  nor  right  to  atttompt  to  lay  down  rules  for 
a  case,  which,  if  it  ever  happen,  must  be  superior  to  all  rule,  save  that 
which  the  necessity  itself  may  suggest  and  justify.  But  the  character 
of  the  Pope  as  Universal  Spiritual  Chief  gives  foreign  countries  a  direct 
interest  in  that  question  ;  and,  moreover,  it  is  one  which  has  undergone 
consideration,  and  of  which  a  solution  has  been  attempted. 
r*4't4T  *Here,  again,  as  in  so  many  matters  relating  to  the  Pope,  there 
L  J  are  two  distinct  opinions  maintained  by  ultra  and  ois-montane 
canonists.  The  former  maintain  the  impossibility  of  the  Pope's  trial  or 
deposition,  on  account  of  his  infallibility,  and  of  his  superiority  to  every 
earthly  tribunal.     The  latter  hold  the  superiority  of  General  Councils  of 

(c)  Walter,  Kirch  en  recht,  AbsoLn.  144,  "Doch  hangen  nar  Ehrearechte  davon 
ab." 

(d)  "Sich  das  Krenz,  als  Zeicbea  des  ApQStalat9  alien  thai  ben  rortragea  zu 
lassen,  und  nach  dem  Maeso  der  gOttlichon  Unade,  und  als  Slellverireler  dea  I'apstes, 
die  gegenwartigea  und.  liuafdgen  Kirchea  des  UDgarischea  Eelclies  einzurichteo, 
xa  ordoen,  und  mit  Vorzfigon  auszuaeichnen."— Benedict  XIT.  De  Synod.  DiOc. i. 
ii.  c.  Tt.  cited  by  Pachmann,  s.  181. 

(e)  The  right  to  nomluate  these  officers  rests  upon  the  Pope's  claim  to  nniyersal 
jurisdiction,  and  on  what  is  called  bj  caaouisls  tiisjue  devolutiomi. — Walter,  ib. 
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tho  Church  to  ihe  Pope,  the  possibility  of  his  erriog,  and  that  ho  is  not 
exempt  from  the  jus  cow/mune  whereto  every  Bishop  or  dignitary  of  the 
Church  is  caoonically  responsible  for  certain  offences,  and  that  bad.  Popes 
have  been  lawfully  deposed  both  by  Emperors  and  by  Councils. 
The  Council  of  Basle  distinctly  asserted  three  propositions  : — ■ 

1.  That  a  General  CounoU  was  superior  to  the  Pope,  and  that  he  owed 
obedience  lo  it, 

2.  That  he  might  be  punished  (dehit4  puniatur'^  for  disobedience  to  it. 

3.  That  by  this  Council  the  Cardinals  are  enjoined  lo  remonslrate  first 
personally,  then  in  their  collegiate  capacity,  with  an  erring  Pope,  and 
lastly,  to  denounce  him,  if  he  do  not  amend,  at  the  next  General  Coun- 

"  Uon  noatrnm  est  lantes  inf«r  eomponere  litea." 
But  it  is  necessary  to  add,  that,  both  in  the  convocation  and  m  the  pro- 
ceedings of  a  General  Council,  all  Christian  nations  must  be  interested, 
CGCCSL.  We  have  arrived  at  the  conclusion  of  the  observations  on 
the  relations  of  foreign  States  with  the  Papacy, — perhaps  by  a  longer 
road  than  to  many  readers  may  have  seemed  necessary, — but  it  is  a  con- 
viction which  has  grown  upon  tho  writer  of  these  pages  that  the  subject 
is  not  only  one  deeply  affecting  the  Public  Law  of  all  States,  but  that  it 
is  properly  and  strictly  one  of  International  Jurisprudence.  M  The  laws 
which  govern  the  relation  and  intercourse,  *be  it  spiritual  or  |-^<  j  c-i 
temporal,  between  the  subjects  of  one  State  and  the  ruler  of  L  J 
another,  are  surely  part  of  the  jits  inter  gentes:  The  fact  that  the  Pope 
is  an  Independent  Temporal  Sovereign  as  well  as  a  great  Spiritual  Chief, 
does  indeed  complicate,  and  for  the  present  inextricably,  the  difficulty, 
but  it  does  not  take  away  the  international  character  of  his  relations  with 
the  subjects  of  other  States. 

This  fact,  on  the  contrary,  introduces  a  new  problem  of  International 
Law,  namely,  with  respect  to  the  Right  of  Intervention  f A)  in  the  affairs 
and  internal  government  of  the  subjects  of  this  hybrid  State.  Daring  the 
recent  revolutions  on  the  Continent  and  in  Italy,  the  difficulty  of  recoa- 
ciling  the  duties  of  temporal  Prince  of  the  nation  with  those  of  the  Spi- 
ritual Chief  of  all  nations  was  made  very  evident. (t)  At  one  time  the 
Pope  blesses  the  banners  of  hia  subjects,  going  forth  to  fight,  as  they  say, 
the  battle  of  Italian  liberty;  at  another  time  he  disclaims  the  use  of  all 
temporal  weapons,  and  declares  that  his  position  is  one  of  necessary  neu- 
trality. Such  is  the  conduct  of  the  Papacy  in  its  direct  temporal  rela- 
lations.  But  tho  same  incompatibility  of  functions  and  offices  appears 
to  render  all  bis  domestic  affairs  foreign  affairs.    At  one  moment  the 

[/)  Art.  ii.  iii.vi.  vide  Kocli,  Sanotio  Pragm.  SjUogs  Doc.  pp.  113,  141.  Oan. 
Iriii.  Diat.  BO.     Can.  vi.  c.  iiT.  s.  1. 

{g)  "  Comme  chef  d'ana  aoci^tfi  rellgieuse,  le  Pane  n'a  ou'aQe  autoril4  limit^e 
par  des  maxlmes  connuea,  qui  out  plus  particQli^r^i 
taaii  gm  appaHiennent  (m  droit  imtverad  des  naticns."- 
niaaljoii  dua  Cultes,  p.  {Paris :  1845.) 

!h)  Vide  ante,  vol.  i.  pt.  iv.  c.  i.  on  Intervention. 
i)  See  Martens,  Ree.  Gen.  de  Tr.  t.  is.  (a.  d.  1846)  tor  the  public  dooumenta  &c. 
of  Pio  None. 
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Pope  confers  a  ccn-,titutioiiaI  governmeiit  oa  tia  three  million  subjects, 
placed  geogripLii,  illy  ind  morally  m  the  heart  of  a  great  nation — subdi- 
vided, indeei,  into  different  kingdoms,  but  of  one  blood,  one  feeling,  one 
language.  At  anotLer,  this  const itutionaj  government  is  withdrawn, 
because  it  is  inconsistent  Vfith  the  spiritual  duties  and  interests  of  the 
Papacy. 

The  Pope,  dismiyed  and  diagu&ted — let  us  say  with  good  reason — at 
the  acts  of  hn  mmistLrs,  fiies  fiom  his  kingdom ;  so  did  the  late  King  of 
the  French,  Louis  Philippe 

r*44fil  *^^^  ^"^^^  already  diioussedfij  what  course,  in  aunh  oircnm- 
<-  J  Btaoce^i,  the  sound  prmciplea  of  International  Law,  as  well  as  the 
im.proved  pritt  ce  of  nitions,  require  foreign  States  to  pursue,  vie.,  that 
to  stand  aloof  and  be  neutral  la  the  rule,  to  intervene  is  the  exception. 

The  rule  wis  leooidmgSj  followed  m  the  case  of  Louis  Philippe,  the 
exception  in  the  case  of  Pio  Nono  Why ''  The  revolutionary  G-overu- 
ment  which  succeeded  the  expulsion  of  the  Erench  monarch  was,  on  the 
piinciple  of  vicinage,  more  dangerous  to  the  established  governments  of 
other  Stitea  than  the  Oipulsion  of  the  Italian  Sovereign.  The  answer, 
however,  is,  that  the  Itilian  Sovereign  was  the  Spiritual  Chief  of  Roman 
Catholic  nations,  and  thoiefore  they  wore  justified  in  intervening  in  the 
domesitic  affaiis  of  another  State,  because  it  is  essential  to  the  position 
and  dign  ty  of  their  Spintual  Chief  that  he  should  rule  as  he  pleases 
over  a  certain  portion  of  Italy,  On  this  pnnciple,  Pio  Nono  is  restored 
by  a  foreign  army  to  his  throne :  but  this  abnormal  and  exceptional  state 
of  things  does  not  end  here ;  so  well  is  it  understood  that  the  people  over 
whom  he  rules  would  not  accept  the  government  of  their  ruler,  that  the 
foreign  army  remains,  on  the  ground  of  being  absolutely  necessary  for 
the  protection  of  the  Sovereign  thus  restored. (?) 

It  is  not,  it  will  be  observed,  intended  to  apply  the  slightest  approba- 
tion of  the  late  temporary  Republio  of  Home,  of  the  actors  in  it,  or  their 
acts.  They  may  be  admitted  to  have  been  very  wicked,  very  base,  and 
very  foolish,  ■without  much,  if  at  all,  affecting  the  question  under  consido- 
ration.  The  object  is  to  point  out  the  principal  anomalies  to  the  funda- 
r*i47n  '"^^**'^  '■'^'^^  '^^  International  Law,  which  the  double  *eharaetBr 
^        J  of  the  Pope  actually  does,  or  is  supposed  to  render  necessary. 

We  have  seen  that  the  cardinal  doctrine  that  "  every  State  has  a  right 
to  choose  its  own  form  of  government  without  the  interferenct,  or  coutiol 
of  any  foreign  Power,"(m)  is  not  hold  to  be  applicable  to  the  three 
million  inhabitants  of  the  Roman  State  Theio  remain?  a  difiicult  ques- 
tion about  the  Balance  of  Power — that  principle  for  which  so  muth 
blood  has  been,  and  is  being  shed,  and  the  value  of  whah  his  been 
already  discuased  at  length. (hJ 

It  may  be,  perhaps,  not  unreasonably  argued  that  the  occupation  ot 

(k)  Vide  ante,  vol. !.  p.  164,  pt  111  c  in  Right  to  a  Trpe  Choice  ot  GoTein- 
ment ;  pt.  iv.  c.  i.  on  Interventioa  and  in  this  Tolnmc,  pt  t  i-  it  p  15,  aa  to 
EecoEnition. 

(l)  "  E.  manifesto  che  il  oadavere  ne  sta  ritto  solo,  perch^  Francis  ed  Austria  lo 
Borreggono  con  due  esercita." — Farini,  t.  iv.  p,  344. 

(m)  Vido  ante,  vol.  i.  p.  164.  (n)  lb.  p.  447,  &c. 
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the  csDtral  kingdom  of  Italy  by  Austrian  and  French  troopsfo)  did 
obviously  disturb  the  equilibrium  of  Europe,  It  was,  indeed,  on  this 
principle  that,  some  years  ago,  French  troops  occupied  Aneona,  when 
Austrian  troops  were  inarched  into  the  "Roman  States.  All  States, 
whatever  be  their  Established  Church,  are  equally  interested  in  main- 
taining this  equilibrium.  May  then  Prussia,  England,  Russia,  and  Spain 
send  an  armed  force  to  Rome  f  There  is  this  answer,  that  the  Pope 
invites  the  Austrians  and  French.  This  is  trtie ;  and  it  has  been  shown 
that  circumstances  may  justify  foreign  nations  in  intervening  at  the 
Mqueat  of  either  party  in  a  civil  war;  but  what  would  have  been  the 
confusion  in  Europe  and  the  world,  if  other  States  had  been  iafited  by 
the  other  party  ia  this  oivil  war  to  intervene  on  their  behalf,  aod  bad 
accepted  *the  invitation, — if  Prussia  and  England  had  inter-  ]-»<  jo-i 
vened  in  the  centre,  as  Sardinia  had  done  in  the  North  of  Italy  ?  L  J 
Lastly,  it  is  not  only  Roman  Catholic  States  that  were  interested  in 
events  affecting  the  status  of  the  Pope.  Prussia  and  England  have 
millions  of  Roman  Catholic  subjects.  But  a  little  while  ago,  as  we 
have  seen,  an  Apostolic  Letter  threw  England  into  a  ferment,  which  to 
be  believed  must  have  bees  witnessed. 

In  1849,  during  the  oivil  wars  in  Italy,  the  English  Minister  for 
Foreign  Affairs  carried  on  a  very  important  corroapondoncn  with  our 
ambassador  abroad,  in  which  he  made  the  following,  among  other  obser- 
tions : — 

1.  That  England  would  not,  on  account  of  her  Roman  Catholic  sub- 
jects, view  with  indifference  what  was  passing  in  the  Roman  States. (^) 

2.  Thai  she  desired  that  the  Pope  should  occupy  an  independent 
temporal  position,  in  order  that  he  might  not  become  the  political  instru- 
ment of  any  one  European  Power. (5) 

3.  That  there  was,  nevertheless,  a  great  difEoulty  in  making  the 
Roman  States  an  exception  to  the  general  rule  of  noninterference 
between  any  foreign  people  and  their  Sovereign. 

4.  That  the  position  of  the  Pope  differed  from  that  of  other  Sovereigns, 
as  he  was  eloeted  by  the  College  of  Cardinals,  a  body  neither  national 
in  its  constitution  nor  in  Jta  membership. 

5.  That  the  Pope  ought  to  give  his  subjects  securities  for  good 
government. 

6.  That  for  that  object  a  separation  should  be  made  between  the 
spiritual  authority  and  the  temporal  powers  and  institutions  of  the  State. 

(0)  It  is  true  that  Englaad  was  consalted  before  this  took  place.  Lord 
Normaaby  writes  from  Paris  to  Lord  Palmeratoo  (Juiy  23,  1B49,)  "He  (M.  de 
Tocque'ille)  took  this  opportunity  of  again  repeating  what  be  had  said  to  me 
upon  former  occasions,  that  though  England,  for  reasons  given  by  your  Lordship, 
had  declined  to  take  any  active  part  in  tbe  present  negotiations  when  invited  by 
thBPope,he  hoped  she  would,  neTBrtheless,  in  somo  shape,  give  to  auch  an  arrange- 
ment as  she  had  formerly  wished  to  see  effected,  the  raoPiJ  support  of  her  advice 
and  eouusel,  either  at  Gaeta  or  at  Eome.  The  active  iaterest  she  might  show 
upon  this  subject,  would  be  an  additional  security  that  whatever  reforms  were 
proraisad  would  be  sincerely  euecuted." — Correspond,  respecting  the  Affairs  of 
Eome,  1848,  presented  to  Parliament  14  Aprii,  1851, 

(p)  Vide  ante,  vol.  i.  p.  443. 

(g)  See  the  opinion  of  Portalia,  Discours  Bur  I'Organiaatiou  dea  Caltes. 
Discoura,  &c.,  par  le  Vitomtt  F.  Portalis,  3.  33.     (Paris :  1845.) 
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7.  That  an  armed  intervention  to  assist  the  Pope  in  retaining  a  bad 
GoTcrniuent  would  be  unjustifiable,(»-) 


[MW]  *CHAPTER    XL 

THE     INTERNATIONAL     STATUS    OF    THE    PATRIAIICHATE   OP   OONSTAN- 

CCCCXLI.  In  the  time  of  Pope  Gregory  the  Great(6)  (a.  d.  595,} 
and  whilo  Maurice  was  Emperor  of  Constantinople,  John,  the  Patriarch 
of  Constantinople,  openly  assumed  the  title  of  Universal  Bishop,  claiming 
thereby  apparently  a  spiritual  supremacy  over  the  whole  Christian 
world. (c)  The  letters  written  by  Gregory  to  the  Emperor,  to  the  Patri- 
arch, and  to  certain  Ehp  m  thmtlblm  t 
of  Ecclesiastical  Hiat    y        d       ddfEl        tilt        t       1 

These  letters  of  th       II    t         (c?)  p    !  t  wh    h  h      1  th 

right  of  any  Patriarch 
Universal  Bishop,  and  d 
and  unchristian  appell  t 

P4501  ^^'^^^  ^^^  ^^  ^ 
h  -'  whioh  oombin  th 
siasticai  history.  (/) 

CCCOXLII.  Moreth 
of  Gregory  I,  (the  G       )      d  tb  t     f  G    g    y  n  (<?)     B  t  1    th  P  j 

(r)  Correspondence  between  Viscount  Palmersffln,  the  Marquis  of  Normanby, 
and  Prince  C as tal cicala,  laid  before  Parliament,  June  15,  1B49. 

(a)  Walter's   Kirchenrecht,  sa.  168-173.      Verfaaauug  der  Morgenlanflisclien 

(6)  His  Pontificate  lasted  from  4.  D.  590  to  A,  d.  G04. 

(c)  Vide  ante,  p.  292. 

(d)  The  blot  upon  hia  character  in  his  adulatory  letter  to  the  wretch  Phocaa  ; 
but  even  Gibbon  Eaja  that  "  Gregory  might  Justly  be  styled  tbe  Father  of  his 
Con ntiy."— Decline  and  Fall,  vol.  iii.  p.  116,  {ed.  Milman.) 

(e)  L.  Tii.  ep.  ssiiii. :  "  Bandera  reri  frattem  et  coepiscopam  meum  studiosS 
adtuonere  cnrayi,  ut  si  habere  pacem  omnium  concordiamiiue  desiderat  ab  alulti 
Tocabuli  se  appellatione  compescat."  .  .  .  "Ego  antem  fideater  3ico,  quia 
qniaqnis  ae  Vniversalem  Sacerdoiem  vocat,  vei  Tocari  desideraC,  in  elaiiime  suit 
oBft'cif !j<!iJB  jB-iecumt,  quia  snperbieaiio  ae  cseteris  prjeponit." 

£p.  Txxi. :  "Ut  verbtim  3upeTbia,p&r  qnod^rnirf  leandaium iaMccl^iia  generatur, 
ftuferre  festinetia." 

Some  espresaiona  of  the  kind  occnr  in  moat  of  the  ten  letters. 

(/)  The  reader  is  referred  to : —  Lir.  t.  ep  iviii.  (Ad  Johannem  Episcopnm) 
Ep.  lis.  (Ad  Sabinianum  Diaoonnm,)  Ep.  iit.  (Ad  Manricinm  Augustum.}  Ep. 
sxi.  (Ad  Constantinam  Auguatam.)  Ep.  sliii.  (Ad.  Eulogium  et  Anastasium 
Bpiscopoa.)  Lib.  vii.  ep.  iivii.  (Ad  AJiastasiom  Bpisoopmn.)  Ep.  xrii.  (Ad 
Oytiacum  Bpiscopum.)  Lib.  viii.  ep.  iisiii.  (Ad  Maurieium  Augnatum.)  Lib. 
Tiii.  ep.  XII.  (Ad  Eulogium  Eplacopam  Aleiandrinum,)  Lib.  siii.  ep.  il.  (Ad 
Cyriacum  Patriarcham  Conacantinopol.  Sanoti  Gregorii  Papre  I.  Cognomento 
Magni  Opera  Omnia,  t.  ii.  (Parisiis :  Snmptibas  Claudii  Kigaud,  1705.) 

(g)  Eilanded  from  A.  D.  715  to  731. 
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were  brought  into  especial  oontaot  with  the  Patriarchate  of  Constanfi- 
nople.  Acoording  to  the  opinion  of  Gibbon,  certamlj  importJint  on  this 
point,  the  Patriarchs  of  Ronio  and  C  ju-it  ant  mope  were  at  this  time 
nearly  equal  in  ecclesiastical  rank  and  janidietion  (7i)  But  the  Greek 
Patriarch  was  under  the  immediate  yoke  of  a  tyiannical  Pnnco,  which 
ihe  distant  Roman  Patriarch  had  been  long  striving  to  shake  off. 

When  the  imperial  iconoclast,  Leo,  was  making  that  aas  lult  upon  the 
devotional  use  of  images,  which — trifling  13  it  seems  tD  tht  mfidcl  philo- 
sopher— was  fraught  with  serious  consequences  to  the  futuie  peace  of 
Christendom,  he  received  from  Gregory  II.  a  letter,  which  contains  a 
passage  hearing  upon  the  present  suhject : — "  Are  you  ignorant"  (Gregory 
writes)  "  that  the  Popes  are  the  bond  of  union,  ihe  mediators  of  peace 
between  the  East  and  West  ?"(ij  When  the  *ioonoclast  had  r»jEi-| 
ceased  to  reign,  the  power  of  the  Byzantine  Emperor  in  Italy  <-  -I 
had  dwindled  into  the  Exarchate  of  Ravenna,  and  was  practically  con- 
fined within  the  walls  of  that  city. 

The  restoration  of  the  Western  Empire  by  Charlemagne,  which  has 
been  mentioned  in  the  preceding  pages,(A)  was  followed  by  the  separation 
of  the  Latin  and  Greek  Churches.  In  what  degree  a  difference  of  reli- 
gious opinion  upon  the  most  inscrutable  of  mysteries,  national  animosity, 
and  arrogance  on  the  part  of  Rome  contributed  to  produce  that  schism, 
which  the  lapse  of  ten  centuries  finds  unhealed,  it  is  not  within  the  com- 
pass of  this  work  to  consider. 

In  the  turbulent  period  between  a.  d.  857-886,  Pope  Nicholas  I.  and 
the  Patriarch  Photius  had  mutually  denounced  and  deposed  each  other. 
But  it  was  not  until  a.  d.  1054  that  the  Pope  sent  his  legates  to  exoom- 
munieate  formally  the  Church  of  Greece  and  the  Patriarch  of  Congtanti- 
nople  in  his  own  metropolis,  and  to  deposit  the  Latin  anathema  on  the 
altar  of  Saint  Sophia.  The  failure  of  the  attempt  to  reunite  the  two 
Churches  at  the  Council  of  Florence  (a,  D.  1439)  has  been  previously 
noticed  (?) 

The  conquest  of  Constantinople  by  the  Turks  (A.  d.  1453)  was  followed 
by  that  long  and  eruel  oppression  of  the  Greek  Church,  from  which  she 
has  been,  during  the  last  few  years,  partially  relieved  ;  and  her  complete 
emancipation  from  which  appears,  so  altered  is  the  state  of  things,  to  be 
no  impossible  result  of  the  war  which  is  now  being  waged  for  the  protec- 
tion of  the  Ottoman  Power, 

CCCCSLIIL  The  Patriarch  of  the  East  has  not  renewed  that  claim  to 
the  title  of  Universal  Bishop  which  drew  down  upon  him  the  just  rebuke 
of  the  Patriarch  of  the  West. 

It  is  not  easy  to  define  the  existing  relations  of  the  Patriarchate  . 
*of  Constantinople  to  the  Russian  Church. (m)     The  Patriarch, 


[•452] 


(h)  Deciine  and  FaU,  toI.  ix.  p.  131. 

(!)  Gibbon,  vol.  is.  p.  136.  At  p.  134,  he  hag  this  note :  "  The  two  epistles  of 
Gregory  II.  hare  been  pcesetred  in  the  Acts  of  Ibe  Nicene  Connoil,  t.  viii.  pp. 
651-e74.  They  are  witbont  daifl,  which  is  iiied  by  Baronius  in  726  ;  by  Maratori 
(Annal.  d'ltalia,  vi.  p.  120,)  in  ?Z0  ;  by  Pagi  in  730." 

(k)  Tide  ante,  pp.  294-7.  (I)  Vide  anle,  p.  336. 

(m)  Strnhl,  Beytrage  zur  Russisclien  Kirch engeEchichte.  <Halle,  1827.)  Neale, 
Historj  of  the  Holy  Baatern  Charch,  vol.  i.  p.  55. 
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wliile  tbese  pages  are  being  written,  is  reported  to  have  rebuked  the  Empe- 
ror of  Itussia,  for  the  sehismatic  condition  of  the  Church  in  that  country, 
and  to  have  refused  his  proffered  protectorate  for  the  Greek  Church. (mj 

The  Patriacch  of  Constantinople  haa  recently  entered  into  a  Concordat 
with  the  Crowa  of  0-reeoe.  The  miniatora  of  that  Crown  seat  a  formal 
letter  to  the  Patriarch,  accompanied  by  an  unanimous  decree  of  the  Holy 
Synod  of  G-reece,  dated  May  30,  1850,  This  document  contained  the 
following  among  other  propositions ; — "  That  the  Synod  of  Greece  holda 
as  a  most  solemn  ohligation  the  duty  of  piously  conceding  the  primacy 
guaranteed  by  the  sacred  canons  to  the  (Bcumenioal  Throne  of  Constanti- 
nople, aa  the  first  Chair  of  the  Catholic  Apostolic  Orthodox  Church,  and 
to  commemorate  first,  him  who  sits  thereon,  in  the  sacred  diptyoha,  accord- 
ing to  the  established  order  of  the  Church.  In  addition  to  this,  where- 
ever  spiritual  questions  may  arise  which  require  united  deliberation  and 
action,  for  the  greater  edification  and  confirmation  of  the  Orthodox  Church, 
they  recognise  it  to  be  a  duty  that  reference  should  fitat  bo  made  to  that 
Chair."(o) 

This  and  the  other  propositions  of  the  letter  were  formally  ratified  and 
confirmed  by  the  Patriarch  of  Constantinople,  his  associate  Synod  and 
Suffragans,  in  a  Synodical  decree. 

r#45Bl  *CCCCXLIV.  It  is  remarkable,  that  not  long  before  the  Papal 
f-  J  aggression  in  England,  which  has  just  been  discussed,  Piua  IX. 
made  an  attack  of  a  similar  character  upon  the  Eastern  Church. 

On  the  6th  of  January,  1848,  he  issued  "  an  Encyclical  Letter  of  the 
One  Holy  Catholic  and  Apostolic  Church  to  the  Orthodox  in  all  parts," 
in  modern  G-reek,  "  to  the  Easterns,"  containing  some  very  unfortunate 
errors, — among  others,  a  reference  to  the  Council  of  Carthage,  instead  of 
Chalccdon;(p)  but  neither  this  mistake  cor  the  modern  Greek  appears 
to  have  been  the  cause  of  the  great  irritation  and  offence  caused  by  this 
memorable  epistle,  of  which  it  is  now  not  easy  to  obtain  a  copy  :  it  was 
the  assumption  of  authority,  the  implicit  denial  of  the  Greek  Episcopate, 
which  roused  this  long-op  press  ad  Church,  and  caused  it  to  return,  in  clas- 
sical Greek,  "  an  answer,  which  will  never  be  forgotten,  of  the  Orthodox 
Eastern  Church  to  the  Encyclical  Epistle  of  His  Holiness  the  Pope  of 

(o)  "  The  Greet  Patriarch  at  Constantinople,  M.  Antliimos,  had  addressed  a  re- 
markable circular  to  his  co-rellgioaisls.  Heai'iug  that  some  Greeks  maEifested 
hostile  sentiments  towards  the  allies  of  Turkey,  tlie  Patriarch  ceasared  their  con- 
duct, and  passed  a  high  encomium  on  the  noble  disintereatednesa  with  which  the 
Western  Powers  defend  the  cause  of  the  weak  against  the  strong.  In  eonclnsion, 
he  pronounced  a  solemn  anathema,  in  the  name  of  the  Elasteru  Chnrch,  against  the 
Bcbism,  calling  itself  orthodoxj,  which  has  transferred  to  St.  Petersburg  the  spir- 
itual authority  in  religioua  matters." — Times,  August  31st,  1854. 

Si)  These  documents  were  printed  in  a  modern  Greek  journal  called  the  Aim, 
are  translated  in  the  April  number  of  the  Scottish  BeclesUstical  Jonrnal  for 
1861. 

(p)  The  mistake  ia  singular,  for  Gregory  the  Great  thug  speaks  of  the  compli- 
ment paid  to  Rome  by  the  Council  of  Chaloedon  :  "  Si  enim  tmiv^talem  me  Fapam 
lestra  Sanctitaa  decit,  negat  ee  hoc  esse,  qnod  me  fatetur  nnirersnm.  Sed  absit 
hoc.  Reoedanl  Terba  qnte  Tanitatem  infleot  et  caritatam  vulnecant.  Bt  quidem 
in  Sanct^  Chalcedonensi  Sjnodo,  atque  post  a  subseqnentibus  Patribus  hoc  deces- 
soribua  meis  oblatnm  Testra  Sanctitas  novit.  Sed  tamen  nullus  eonim  uti  hoe 
nnqnam  vocabula  TOluit:  nt  dura  in  hoc  mnndo  honorem  Saeerdotnra  diligerent 
omninm,  apud  omnipotentem  Daum  custodirent  suum." — L.  viii.  ep.  xsi. 
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Rome  lately  sent  to  the  Eaatems."  This  answer  oorreoted  tlie  Listorical 
errors  of  the  Pope,  aad  enumerated  the  offences  against  the  unity  and 
peace  of  tlie  Chui'oli  committed  bj  Rome,  while  it  vindicated  the  faith  of 
tlie  Greek  Church  in  a  manner  worthy  of  its  beat  days.f^) 

*'We  have  already  considered  the  claim  of  the  Emperor  of  Rus-  r* <  =4-1 
si\(j)  to  protect  the  subjects  of  the  Porte,  who  are  member?  of  L  -* 
the  Greek  bianoh  of  the  Catholic  Ohmch, — ind  woul  1  that  we  could 
speak  in  the  past  tense  of  the  terrible  war  into  which  this  pielenaion  has 
plunged  Euiope,  and  perhaps  the  world  I 

It  only  remains  to  add  that  the  great  Poweis  of  Euiopi.,  who,  in 
1827,(o)  had  intervened  foi  the  purpose  of  establishing  tlie  Kingdom  of 
Greece,  intervened  again  m  1858  to  guarantee  that  the  snccesscrs  to  the 
Throne  of  Greece  should  piofi^sa  the  faith  of  the  orthodox  Eastern 
Church  {/) 

(q)  Scottish  Ecclesiastical  Joainal,  January,  1B5I,  Neale,  History  of  the  Holy 
Eastern  Church,  fol.  ii.  pp.  1192~1302. 

The  Signatures  to  the  Eastern  Enoyolio  are  as  follows: — 

"AnthinmSilD]'  themeroj  of  God,  Arobbiahop  of  Cons  tan  tlnople,  New  Borne,  and 
tBcumenical  Patriarch,  in  Christ  our  God  a  beloved  brother  and  bedesman." 

"  Hierotheus,  by  the  mercy  of  God,  Patriarch  of  Alosandcia  and  of  all  Egypt,  in 
Christ,"  &o. 

"Methodius,  by  the  mercy  of  God,  Patriarch  of  the  great  city  of  God,  Antioch, 
and  of  all  the  East,  in  Chriet,"  &c. 

"  Cyril,  by  the  mercy  of  God,  Patriarch  of  Jerusalem  and  of  all  Palestine,  in 
Christ,"  &c. 


Paisins  of  Ciesarea.  Theocletus  of  Berrhfea. 

Anthimns  of  Ephesus.  MelettQS  of  Fisidia. 

Sionyains  oCHeraclea.  AthanasinB  of  Smyrna. 

Joachim  of  CyiicuB.  Dionysiue  of  Melenious. 

Diooysios  ofNicomedia.  Paiaiua  of  Sophia. 

Hierothana  of  Chalcedon.  Daniel  of  Lemnoa. 

Neophyfus  ofDerci.  Pantelerraon  of  Diyinopolia. 

GerasimuB  of  Hadrianople.  Joseph  of  Ecaeouim, 

Cyril  of  Neocseaacea.  Anthimns  of  Bodona. 


Meletins  of  Petra.  Tbaddeus  of  fSebaste. 

DionysiuB  of  Bethlehem.  Joannicius  of  Philadelphia, 

Philemon  of  Gaza.  Hierotheus  of  Tabor. 

Samuel  of  Noapolia. 

(!■)  Vide  ante,  vol.  i.  pp.  470-483.    Istbetektiok  01 

(s)  Vide  ante,  vol.  i.  pp.  lOB-7,  444-7,  479. 


NovEMBEK,  1855. — 20 
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EBCOGSITION, 


(Extract  of  a  Memorandum  of  a    Conference  between   the  Prince  de 
PoUgnae  and  Mr.  Vanning,  held  Oct.  9,  1823. )(&) 

*The  Prince  de  Polignac  having  anuounced  to  Mp.  Cauning  i-,i  jji  -i 
that  His  BxceUenoy  waa  now  prepared  to  enter  with  Mr.  Canning  L  J 
into  a  frank  explanation  of  the  views  of  his  Q-ovemment  respecting  tho 
question  of  Spanish  America,  in  retnrn  for  a  similai  communication 
which  Mr.  Canning  had  previously  offered  to  make  to  the  Prince  do 
Colignao  on  the  part  of  the  British  Cabinet,  Mr.  Canning  stated : — 

"That  the  British  Oahinet  had  no  disguise  or  reservation  on  that 
subject;  that  their  opinions  and  intentions  were  substantially  the  same 
as  were  announced  to  the  French  Government  by  the  despateh  of  Mr. 
Canning  to  Sir  Charles  Stuart,  of  ihe  Slat  of  March,  which  despatoh 
that  ambassador  communicated  to  M.  de  Chateaubriand,  and  which  had 
since  been  published  to  the  world. 

"  That  the  near  approach  of  a  crisis,  in  which  the  affairs  of  Spanish 
America  must  naturally  occupy  a  great  share  of  the  attention  of  both 
Powers,  mado  it  desirable  that  there  should  be  no  miaunderstanding 
between  them  on  any  part  of  a  subject  so  important. 

"  That  tho  British  Government  were  of  opinion,  that  any  attempt  to 
bring  Spanish  America  again  under  its  ancient  submission  to  Spain, 
must  be  utterly  hopeless,  that  all  negotiation  for  that  purpose  would  be 
uosuooesaful,  and  that  the  prolongation  or  renewal  of  war  for  the  same 

(a)  Presented  to  both  Houses  of  Parliament,  by  command  of  His  Majesty,  4tli 
March,  1824. 

(h)  State  Papers,  vol  ii.  pp.  49-53. 
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object  would  be  only  a  waste  of  human  life,  and  an  infliction  of  calamity 
on  both  parties,  to  no  end. 

r^Afc,-!       *"  Tliat  the  Britisli  G-overanient  would,   iiowever,  not  only 
L*Jbt        fmtp  ybl  thitt        y 

tt     pt     t       g  t    t        wh   h  Sp        m  ght  tl     k  p    X      t     ra  k     1    t 
wlddd         t  bgtt        pdltwfdd 

p         b        whhpp       dtthmtbptbl  Jbtthy 

w    Id  y  m  t     tly        t    1  w     b  t  8i  d 

tb    C  1  f  w       b     Id  b        b  pp  ly  p    1        d 

Bttbttbjt  fyT  Pw  tp  f 

Sp         g       t  th    0  1  w    Id  b         w  1  by  tb  m  1 1  t    g 

t     ly     w  q  d  p      wh   btbym    ttk  hd 

fh       f       t      f  C      t  B   t       m  ght      I 
Ih  t  tb    B  t  h  G         m    t    b    1  t  ly  d    1   m  d       t      ly     y 
d  f    pp    r     t        t      t    If      y  p    t  f  th     Sp       h  0  1 

btytt         ffm  ypltl  wthtbrabyd 

tb  t    f    m  ty      d     mm        It 

Th  t       th  p    ta        far  f    ni       k  1  p    f 

f     B    t  b      bj    t  tb         f  f  St  te     E     1     1  w     p    t       1 

d         Id  b  t     t  d    t  tb     m  tb  t  y  (ly        t         f 

m     1-1  e  m    t)  p  f  th  t  p    t  1   t     b 

k  d      f        h  i     lly  w  tb     th  th     f    t  f  th     m    t 

f  1       t 

Th  t       mpl  t  ly  1  tb  t  th  t    j  t  m    f  th    C  I 

Id      t  b         t      1   th    B    t   h  C  m     t       11      t      t         t        y 

tplt        bdgtlftbt        f  tdly  t         t 

tb  d  1     d 

Th  t  th     B    t   b  C  m     t  h  d  d  t     p       i  t  t     th  t 

1     g        th       w         y      IS      bl      h  f  m 

d  t        w  th  tb         th  t  y   by  wh    h        h  t        m    ht 

m    fi    t  f    m  ^I 

B  t  b  t  t        Id      t  w    t      1  fl    t  ly  f     th  t         It     th  t   t        Id 
t  ttmkt  tbNStlpdtp 

th  t   f  Sp  d  th  t    t  w    Id  1         y  f  f  1  y 

f  by  in  th    d  p  t    I  tw        '^p  d  th    C  1 

m  t       f  g  tb    1  tt     w  th     t  d  1  y 

Tb  t  tb     M  f  C        1    t    th  1  p  f  Sp       b 

Am  w  wm  thptfth  ty  — th  t  t  w 

whhhd  b         t     yb        dlydphpt      1 

d      t  f  ti       t  t      f  &p  ft      h  b  d         th 

bp       b  C  m     t        tb     m     tb     f  D      ml       It  ttl  d        d 

f  Ithib        f        bdtthtG  mtthpl 

whh       hpp      tmtw  tddtbmd 

Ih  t       1     PI      tm     ts  w        1     1  t  ly  j  f     tb    p    t    t 

f  B    t  b  tr  d         th  f 

Th  t  th      Id  p    t  f  Sp        t        t    d    t    11  t    d    w  th  th 

t  hp  fhBhG  m  It 

L  "^    J  g   h        bit      b  t  th  t  f    tt  mit  I  t     I        f      d 

t    th  t  w  th  d  t    G      t  B    t  1      ly       I  pi     bl 
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rh  t  p  in        t  t  a  w  th  th  Si     hoi       h  d  b 

eed  d  f     tr     t  B  t  tt    y      I'^IO  wh     th   m  d   t        f  0-     t 

Br  t       b    w       Sp  d  h         I  w         k  d  by  Sp  i  t  d 

by  G-     t   B    t  tl    t  th      m  d    f  d    d  w  t     ft    w    d 

erapl  ydb  Sp  hedh  Ibtttittw  t 

th      f        I  act     bl     f      G      t  B    t       t    w  fbd    w      mm         t      p  t  1 
on       mb    k  d       Sp       h  Via  d  t    d       1 1    la      mm        !     t 

00  t  bl    h  1 

Th  t  t  U  d  b  d   t      tly      1     to  1  th  t  th    t  id    was 

op     t   B      h      bj    f        d  th  t  th  t        1 1  w     f  Sp      w 

sof  gddthmtl      tt     tly     pll 

Tht  t        ftt         dtdgd         bdb        dmld 

of  Sp  1         f    (  m  th     g  )  f  If 

all  ^  d     f     g  m     t    f  th        I  w      wh    b     d        tb    Sp       b  (j 
me  t  b      d    t   If  by      C  t        (    w  f  t     ) 

aff  d 

ThtGtBt        bw         hd        d         t      tpypt 
right  to  th    f         J  jm    t  f  tb     t    d      th  t  b  d     d  tb   f 

of  m  ta,  d  th  bl    p    g  f         t    t    h  1      ly 

de     m      1   th     q      t  f  tb  t  f  tb  t  f     d  m  f        11  tb 

wo  Id     b  t  th  t  f      b       If     h      1ml        d  w     Id        I  f 

it;       d    h     Id      y    ttempt  bmltdptbtlm        It  w 

th     b    1  t       tit  h    tt  mpt  m    ht  b    b    t      t    1     t  by 

sp     ly     d       loal  fi  1  t        f  tb       d  p    d  f  tb   Si        b 

Am  St  t 

Tb  t  w  tb  fb        g         1     p  1  w  th  th       i       !        1 

Engl     i         II       t  g        t        J      t    1  lb      t  1        tb        Ij     t     f 

Sp       h  Am  I  lift        w  tb     tb      P  w  b 

op  w      I      f   m  d     1      th  t  i     t  d    h  t      t 

lea     mpl     t  d      th    1  ft 

Th  t    h    th     ght    t  f       th      f        I        pi       b  f     b     d   t       b 
deg      b     mdw     md     i       dh     dtem     t       tk 
Tb   P  1   P  1     ao  d    1      1— 

Tb  t  h     G         m    t  b  1       d      t    b     tt   ly  b  i  1      t      d 
Sp      h  Am         t   th   St  t     f   t  f   m        It      t    Sp 

Thtl  dlmd        hptytet  1  t  I 

he     If    f  th    p        t    t  t     f  th    C  1  f   b    p        t         t 

ot  E  t  w    d     St  t       pp    p     t     t     b       If      y   p    t     f  th 

Sp       b  p  Am  t      It        f      h       If      J       1 

ad      t  g 

A  d  th  t  1  ]    E    1    d    b         Id  w  II    fcly        h   Bl  ih  t  y 

in  p  f      P  i^"!         1    d      t  by    m     bl 

me  1  w     Id  b  t     t  d    1  k     h       t  L      ft      tb    m  th 

coi    t  y  g  tb    m    t  f  d      t 

L    tly  tb  t    b     bj      d  y  y  d     g      f     t    g  ^  ^g^-, 

against  the  Colonies  by  force  of  arms."  L         J 

The  Prinoe  de  Polignac  proceeded  to  say — 
"  That,  as  to  what  might  be  the  beat  arrangement  between  Spain  and 
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her  colonies,  the  French  G-overimiGnt  could  not  give,  nor  venture  to 
form,  an  opinion,  until  tlie  King  of  Spain  ahonld  be  at  liberty, 

"  That  they  would  then  be  ready  to  enter  upon  it,  in  concert  with 
their  allies,  and  with  Great  Britain  among  the  mimber." 

In  observing  upon  what  Mr.  Canning  had  said,  with  respect  to  the 
peculiar  situation  of  Great  Britain,  in  reference  to  such  a  Conference, 
the  Prince  de  Polignao  declared — 

"  That  he  saw  bo  difficulty  which  should  prevent  England  from  taking 
part  in  the  Conference,  however  she  might  now  announce  the  difference 
in  the  view  which  she  took  of  the  question  from  that  taken  by  the  allies. 
The  refusal  of  England  to  co-operate  in  the  work  of  reconciliation  might 
afford  reason  to  think,  either  that  she  did  not  really  wish  for  that  recon- 
ciliation, or  that  she  had  some  ulterior  object  in  contemplation — two 
suppoaitionB  equally  injurious  to  the  honour  and  good  faith  of  the  British 
Cabiaet." 

The  Prince  de  Polignao  further  declared — 

"  That  he  could  not  conceive  what  could  be  meant,  under  the  present 
circumstances,  by  a  pure  and  simple  acknowledgment  of  the  indepen- 
dence of  the  Spanish  Colonies;  since,  those  countries  being  actually 
distracted  by  civil  wars,  there  existed  no  government  in  them  which 
could  offer  any  appearance  of  solidity ;  and  that  the  acknowledgment  of 
American  Independence,  as  long  as  such  a  state  of  things  continued, 
appeared  to  him  to  be  nothing  less  thaa  a  real  sanction  of  anarchy." 

The  Prince  de  Polignao  added — 

"  That,  in  the  interest  of  humanity,  and  especially  in  that  of  the 
Spanish  Colonies,  it  would  bo  worthy  of  the  European  G-overnments  to 
concert  together  the  means  of  calming,  in  those  distant  and  scarcely 
civilized  regions,  passions  blinded  by  party  spirit;  and  to  endeavour  to 
bring  back  to  a  principle  of  union  in  government,  whether  monarchical 
or  aristocratic al,  people  among  whom  absurd  and  dangerous  theories 
were  now  keeping  up  agitation  and  disunion." 

Mr.  Canning,  without  entering  into  dia  cussion  upon  these  abstract 
principles,  contented  himself  with  saying — 

"That,  however  desirable  the  establishment  of  a  monarchical  form  of 
government  in  any  of  those  provinces  might  be,  on  the  one  hand,  or 
whatever  might  be  the  difficulties  in  the  way  of  it,  ou  the  other  hand, 
his  Government  could  not  take  upon  itself  to  put  forward  as  a  condition 
of  their  recognition."  G-.  C. 


[»465]  *No.  2. 

Mr.  Canning  to  Sir  W.  a  GouH.{c) 

Foreign  Office,  January  30,  1824. 

"The  Messenger  Latchford  delivered  to  me,  on  the  14th  instant,  your 
despatch,  incloaiug  a  copy  of  the  Count  de  Ofalia's  official  Note  to  you 


(c)  State  Papers,  1823-4,  vol.  i[,  [ 
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of  the   26tli   of  D      m  m  g 

iDatrtiction,  which  h  H 

to  his  ambassador  a    P  m  rs  p 

Courts  of  Vienna  a  P  g 

"  Haying  laid  t 
Majesty's   comman  m 

"The  purpose  of 
ers,  the  allies  of  h     C   h  b    h      0 

Paris,  in  order  tha     h  g  h 

Catholic  Majesty,  id  g  ff 

countries  of  Amen 

"The  mwnteBan  S  8 

nies,  is  pointed  out  ni 


'd'- 


force  for  this  objce  P  d 

distinctly  disclaimed 

"  The  invitatioo  g      d 

directly  to  the  G-ov      m  G-        B  ni 

observe  upon  that  h  h 

insula,'  as  having  ' 

"  The  British  G  g 

upon  transactions  hi  h      w  B 

necessary.     No  va  h  ff  8 

time,  varied  the  Ki  g  m  h 

from  the  protracte  g  ^P  ^  Am 

His  Majesty's  disp  ^     $  ™ 

"  From  the  year  m 

and  granted  to  8p  ff  h 

disturbances  in  which  ooloni     h  d  th  n  b  t  *d  wly  b    \ 
to  the  year  1818,  when  the     m    t   L    n  1  a  d  fB    Ity  by  f- 

the  course  and  oomplioatio       f  t      n  Am  w      p    p      d  t    b 

nndertaJcen  by  the  Allied  Pw  mlldnff  tAl    Clii- 

pelle,— and  from  the  year  1818  t    th    ]  ttm    — th    g     1    ffi        f 

His  Majesty  for  this  purpos    h  Iw  j    b  t  th  f  &p 

within  limitations  and  upon        1  wh    h  h       b  h       t 

esplioitly  described. 

"  Those  limitations  have       f    mly       1  d  d  th     mpl  ym     t    f  f 
or  of  menace  against  the  Col  th    p    t    f      y  m  1    f    g  P 

and  those  conditions  have  u    f    mly     q        I  th    p  tat  m     t  by 

Spain  of  some  definite  and     t  11  g  bl    p    p     t       —  nd  th    d         t  nu 
anoe  on  her  part  of  a  system  utt    ly       ppl     bl    t     th         wit 
which  had  grown  up  between  the  Amerman  Provinces  and  other  couctries. 

"The  fruitless  issue  of  the  Conferences  at  Aix-la-Chapelle  would  have 
deterred  the  British  Government  from  acceding  to  a  proposal  for  again 
entertaining,  in  Conference,  the  question  of  a  mediation  between  8pain 
and  the  American  Provin  ces,  even  if  other  ci  ream  stances  had  remained 
nearly  the  same.  But  the  events  which  have  followed  each  other  with 
such  rapidity  during  the  last  five  years,  have  created  so  essential  a  difier- 
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enoe,  as  well  in  the  relative  situation  in  which  Spain  and  the  Amerioan 
Provinces  stood,  and  now  stand  to  each  other,  as  in  the  external  relations 
and  the  intornal  ciroumstanees  of  the  Provineoa  t 


P  ~     m 

long  deferred  out  of  delicacy  to  Spain,  and  not  resorted  to  at  last  without 
distinct  and  timely  notification  to  the  Spanish  Goveniraent. 

"As  to  any  further  step  to  he  taken  by  His  Majesty  towards  the 
acknowledgment  of  the  de  facto  G-overnments  of  America,  the  decision 
mnat  (as  has  already  been  stated  more  than  once  to  Spain  and  to  other 
r*4.fi7n  ■P°'^'^''^)  "Ispend  upon  various  circumstances,  *and,  among  others, 
I-  -I  upon  the  reports  which  the  British  Government  may  receive  of 
the  actual  state  of  affairs  in  the  several  American  Provinces. 

"But  it  appears  manifest  to  the  British  G-overnment,  that  if  so  large 
a  portion  of  the  globe  should  remain  much  longer  without  any  recognised 
political  esistenoe,  or  any  definite  political  connexion  with  the  established 
Governments  of  Europe,  the  consequences  of  such  a  state  of  things  must 
be  at  onee  most  embarrassing  to  those  Governments,  and  most  injurious 
to  the  interests  of  all  European  nations. 

"  Tor  these  reasons,  and  not  from  mere  views  of  selfish  policy,  the 
British  Government  is  decidedly  of  opinion,  that  the  recognition  of  such 
of  the  new  States  as  have  established  de  facto  their  separate  political 
existence,  cannot  be  much  longer  delayed. 

"The  British  Government  have  no  desire  to  anticipate  Spain  in  that 
recognition.  On  the  contrary,  it  is  on  every  account  their  wish  that  His 
Catholic  Majesty  should  have  the  grace  and  the  advantage  of  leading  the 
way,  in  that  recognition,  among  the  Powers  of  Europe,  But  the  Court 
of  Madrid  must  bo  aware,  that  the  discretion  of  His  Majesty  in  this 
respect  cannot  be  indefinitely  bound  up  by  that  of  His  CatlioHc  Majesty; 
and  (hat  even  before  many  months  elapse,  the  desire  now  sincerely  felt 
by  the  British  Government,  to  leave  his  precedency  to  Spain,  may  be 
overborne  by  considerations  of  a  more  comprehensive  natnre — considera- 
tions regarding  not  only  the  essential  interests  of  His  Majesty's  subjects, 
but  the  relations  of  the  old  world  with  the  nevf. 

"  Should  Spain  resolve  to  avail  herself  of  the  opportunity  yet  within 
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her  power,  the  Britisli  Goyernment  would,  if  the  Court  of  Madrid  desired 

it  williogly  afford  its  countenanee  and  aid  to  a  negotiation,  commenced 

y  wbpp  hmbwp  d 


N        g  h  d  m 

any  suip  se. 
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have  less  weiglit  in  the  judgment  of  Spain,  and  must  natnrallj  be  more 
acceptable  to  her  feelings,  than  if  such  concurrenco,  buing  the  result  of 
a  Conference  of  Five  Powers,  should  carry  the  appearance  of  a  concerted 
dictation. 

"  If  (unhappily,  as  we  think)  the  allies,  or  any  of  thero,  should  come 
to  a  different  conclusion,  we  shall  at  least  have  avoided  the  inconveni- 
ence of  a  disousaion,  by  which  onr  own  opinion  could  n«t  have  been 
changed ;  we  shall  have  avoided  an  appearance  of  mystery,  by  which  the 
jealousy  of  other  parties  might  have  been  excited;  we  shall  have  avoided 
a  delay,  which  the  state  of  the  question  may  hardly  allow. 

"  Meanwhile,  this  explicit  recapitulation  of  the  whole  course  of 
L  J  «our  sentiments  and  of  our  proceedings  on  this  momentous  sub- 
ject, must  at  once  acquit  us  of  any  indisposition  to  answer  the  call  of 
Spain  for  friendly  counsel,  and  protect  us  against  the  suspicion  of  having 
any  purpose  to  conceal  from  Spain  or  from  the  world. 
« I  am,  &c., 

"Georoe  Canning. 

"The  Eight  Hon.  Sir  W.  fi  Court,  G,  C.  B.,  &c.,  &c.,  &,o-" 


Note  of  Mr.  Secretary  Vanning  to  the  Chevalier  de  Log  Rios,  relative  to 
Spanish  America. (f'i 

"Foreign  OfSce,  March  25,  182B. 

"The  undersigned,  His  Majesty's  Principal  Secretary  of  State  for 
Foreign  Affairs,  is  commanded  by  his  Sovereign  to  deliver  to  the  Che- 
valier de  Los  Kios,  for  the  p  j  f  b  m  d  h  C 
the  following  reply  to  the  ffi  1  N  d  1  d  by  II  E  11  y  M 
Zea  to  His  Majesty's  Ch  1  Aft  M  d  d  h  21  f 
January. 

"So  large  a  portion  of    hffil^  fM  fldp 

a  denial  of  tho  facts  which  hlb  p       I       !B       hGf 

with  respect  to  the  state  of  1    f  h  f  Bp       h  Am 

and  upon  an  anticipation    f  p        1  by    h    C  f  Si 

take  place  in  those  count         by      hhh  dblyfh        pts 

transmitted  to  the  British  G  m        w     Id  b      ff         Uy  d   p        1 

that  it  has  been  thought    disbl  w         h  fhpl 

events  in  Spanish  Americ     ra  h       h  f  d         w   h 

donee,  and  to  discuss  prob  b  I  ^       } 

"Of  that  issue,  decisive  pp  bblgdl         d 

to  say  no  more  than  that  i  g  h    B        h  6 

ment  that  it  had  actually  takplbfh  fhBh 

Government  towards  the     h  f  Sp      h  Am         w 

nounced.     Those  intention       hf  bpblh        hd 

the  slightest  influence  upo      h  1  h  P 

"With  this  single  oba  h         d  1        d  d        p 

over  all  that  part  of  M,  Ze      N         h    h  p       h       i  [       ^ 

(/)  State  P  p      ,        4-  ,  pp 
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rcctne       f  the   nf  rmit  on    n  wh    h  the  d  c  s  on  of  the  B    t  si   Cnrem 
aaont  was  founlod 

Tie  ijuett  ons  which  rem^  o  to  he  exam  ned  are  whether  in 
■I'tre  I  ng  w  th  de  fa  o  G-oTeraments  now  estab!  ahed  heyood  rft-jf.-i 
the  danger  f  any  external  ass'i  Iment  G-  eat  B  ti  n  has  v  o  L  -I 
lafed  e  ther  any  general  pr  n  [jle  ot  Internet  nal  Law  or  any  po  t  ve 
oh]  ^  f       of  T  eaty 

1    beg  Q  with  the  latter  as  the  mo  e  ipec  fio  accusat  on 

M  Zea  hr  n^  f  rwar  1  rej  eate  l!y  th  g  ne  al  charge  of  v  olated 
Trejt  ea  but  as  he  pec  flei  only  two — that  of  I'^OJ  ind  that  of  1814 
it  may  be  presumed  that  he  lel  aa  on  them  alone  to  subatant  e  tl  s 
h    „e 

r  rat   as  to  the  Treaty  of  IS09  — 

That  Treaty  wa'<  mi  ie  at  the  betmn  g  of  the  Spin  sh  t  u^gle 
a^jS  n'it  Frmce  anl  wis  d  reeted  wh  lly  anl  n  tera  s  not  to  be  m  s 
apprehen  1  d  to  the  c  rcu  nstances  of  the  moment  at  wh  ch  t  wis  made 
It  WIS  a  Ireity  of  Peace  putt  ng  an  enl  to  the  war  n  wh  oh  we  had 
1  een  noe  1804  engaged  w  th  bpi  n  It  s  extreasly  de  erl  ei  n  the 
first  Article  as  a  Treaty  of  'Alliance  during  the  War/  in  which  we  were 
engaged,  jointly  with  Spain  against  France.  All  the  stipulations  of  the 
Treaty  had  evident  reference  to  the  declared  determination  of  the  then 
Ruler  of  France,  to  uphold  a  branch  of  his  own  family  upon  the  Throne 
of  Spain  and  of  the  Indies;  and  they  undoubtedly  pledged  na  to  Spain 
not  to  lay  down  our  arms  nntil  that  design  should  be  defeated  in  Spain, 
and  the  pretension  altogether  abandoned  as  to  America — a  pledge  which 
it  is  not,  and  cannot  be  denied,  that  G-reat  Britain  amply  redeemed.  But 
those  objects  once  aecomplished,  the  stipulations  of  the  Treaty  were  ful- 
filled, and  its  obligations  necessarily  expired,  together  with  the  matter  to 
which  they  related, 

"In  effect,  at  the  happy  conclusion  of  the  war  in  the  Peninsula,  and 
aftflr  the  restoration,  by  British  assistance,  of  His  Catholic  Majesty  to 
the  throne  of  his  ancestors,  the  Treaty  of  1809  was  replaced  by  the 
Treaty  of  1814.  And  what  does  that  Treaty  contain? — First,  the  ex- 
pression of  an  earnest  wish  on  the  part  of  His  Majesty  that  Spanish 
America  may  be  re-unit«d  to  the  Spanish  Monarchy;  and  Secondly,  au 
engagement  to  prohibit  British  subjects  from  supplying  the  Spanish 
Americans  with  munitions  of  war.  This  engagement  was  instantly  car- 
ried into  effect  by  an  Order  in  Council  of  1814.  And  in  furtherance  of 
the  like  object,  beyond  the  obligation  of  the  Treaty,  an  Aot  of  Parliament 
was  passed  in  1819,  prohibiting  the  service  of  British  subjects  in  the 
ranks  of  the  resisting  Colonies. 

"That  the  wish  expressed  in  this  Treaty  was  siaeere,  the  proof  is  to 
be  found,  not  only  in  the  measures  above-mentioned,  but  in  the  repeated 
offers  of  Gfreat  Britain  to  mediate  between  Spain  and  her  colonies.  Nor 
were  these  offers  of  mediation,  as  M.  de  Zea  alleges,  uniformly  founded 
on  the  single  basis  of  the  admission  by  Spain  of  the  independence  of  the 
Spanish  provinces. 

*"  Years  had  elapsed,  and  many  opportunities  had  been  missed,  r- 
of  negotiating  on  better  terms  for  Spain,  before  that  basis  b 
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assumed  f     i"     th        Ij  h    Ii  t    t  Id  1  f  Ilj 

opened. 

"It  was      t         m  d       ISl      lyh  m  J    t       w       ff     d  t    th 

Cortes. 

"It  was      t  m  d       1815   wh       Sp  LI  d    t        b  t 

refused  totitethtmtwlihliw         Ugtof, 

"It  wa        t  ml       1818        th    (.     f  t  A     1    Ch  p  11 

in  which  Cf  hitf  mtht  Sp  d 

her  Amer         w       f      th     fi    t       d  1    t  t  m      d  d  b  tw        tli 

Great  Pow        f  E      p 

"After  tt      1  1    1  wh   h  Sp         b        d        t    th      p 

of  the  Pow  g    t  th       C     f  wh      1   d  b  f       h      tw 

things  bee  m     p    f     iy    1  th     F     t  th  t  Sp        h  d     t  th  t  t  ra 

no  serious     tt         fffgyt  h        hSj        hAm 

Provinces  vi      1 L  ly  t  pt    th    &       d  th  t      y     b    q      t     t 

enee  of  th       bj    t  t       C    g        m    t  h   wli  lly  f     tl  d         t 

fty      PmhttmfthG     tBt  ht       dfmt 

th       bj    t    f      g  t    t       w  h  th    C  1  11        fh    m     th    f  M  y 

18        Sp         p     t  ly  1  t     G      t  B    t        th  t    h     h  d 

m      u  t  mpl  f        f      th    p     fi    t  f  h      Am 

has      nt     ly      w  wh   h  bas     h  w  was      t      pi     tly  d        b  d 

I  wttht      tfit        Sp       w  htdlyC      tBtan 

t    h    t  n        m    b      1       bl     h  g      t       w  th  tb    0  1  th 

f         t   w       vid      ly       rjp  1  t  t     dm  t    f     m     h  1 

11  y  — b  t  gg    t       w  th      b     ght  f         d  by  0      t 

E   t  t   th     d  pt        f  th   1    la   f    d  p    d 

Th    fi    t  n   fthtb     b  came,  in  fact,  from  the  G-overnment 

f  &p    n    t    If    n  th     m  nth     f  November,  1822,  when  the  British 
M       t      at  M  dr  1  d     n    ntimation  that  the  Cortes  meditated 

p        gn      ttnwththCl  nies,  on  the  ba^s  of  Colonial  Inde- 
P    d      , — n  g  t   t    n    wh   h  w      in  fact  subsequently  opened,  and  car- 
d  t    a  f  1 1    m  with  Buenos  Ayres,  though  they  were 

aft    w     1    d         w  d  by  H     C  th  lie  Majesty. 

It  w  L  t  t  U  ft  th  1  t-mentioned  communication  from  the 
Sp  h  C  nm  nt  th  t  Cr  t  Britain  expressed  the  opinion  which 
h  nt  t  \  t  th  h  p  1  sness  of  negotiating  upon  apy  other 
baa     th      th  t  th  n  fi    t   u        t  d  by  the  Spanish  Uovernment. 

Th  p  n  n  tat  d  (  h  b  en  said}  in  the  first  instance,  confiden- 
t  ally  t  Sp  w  n  ly  tw  1  emonth  afterwards,  that  is  to  say,  in 
V'iT>l  ^^''  '"^^^^^  "^  October,  1823,  mentioned  h^  the  *undersigned,  in 
t-  J  a  Conference  with  the  French  Ambassador  in  London,  the  sub- 
stance of  ivhieh  Conferenoe  was  communicated  to  Spain,  and  to  other 
Powers.  It  was  repeated  and  enforced  in  the  despatch  from  the  under- 
signed to  Sir  WiUnm  i  Court,  in  Jinuwy,  182-1 

"Nothing,  therefore,  can  be  less  exact  thin  the  supposition  that  Great 
Britain  has  uniformly  put  forward  the  basis  of  Independence  as  the  sine 
qu&  non  conlition  nt  hci  oounacl  and  lasistiuee  to  bpain,  in  negotiation 
with  her  colonieb 

"To  come  now  to  the  Second  Chiige  agimst  Great  Britain, — the 
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alleged  violation  of  general  International  Law.  II  s  t  ev  beea  1 1 
mitted  as  an  axiom,  or  ever  teen  oliserved  by  any  nation  or  (government 
aa  a  practical  maxim,  that  no  eironmstanoea,  and  no  t  me  lihould  en  tie 
a  de/acto  Government  to  recognition? — or  shonll  ent  tla  Th  rd  Powers 
who  may  have  a  deep  interest  in  defining  and  establ  sh  ng  the  r  rtlat  ons 
with  a  da  facto  Government,  to  do  so? 

"Sueh  a  proceeding  on  the  part  of  Third  Pi  wera  uni  iil  tplly  doe? 
not  decide  the  (Question  of  right  against  the  moth  re     nt  y 

"The  Netherlands  had  thrown  off  the  supremacy  of  Spa  n  long  before 
the  end  of  the  sixteenth  century;  but  that  supremacy  was  not  formally 
renounced  by  Spain  till  the  Treaty  of  Westphalia  in  1648.  Portugal 
declared,  in  1640,  her  independence  of  the  Spanish  Monarchy;  but  it 
was  not  till  1668,  that  Spain,  by  Treaty,  acknowledged  that  indepondenee. 

"During  each  of  these  intervals,  the  abstract  rights  of  Spain  may  be 
said  to  have  remained  unextinguished.  But  Third  Powers  did  not,  in 
either  of  these  instances,  wait  ihe  alow  conviction  of  Spain,  before  they 
thought  themselves  warranted  to  establish  direct  relations,  and  even  to 
contract  intimate  alliances  with  the  Republic  of  the  United  Netherlands, 
as  well  aa  with  the  new  monarohy  of  the  House  of  Bragauza. 

"Th  t"o      ftbeS       "  b  Cbnis  frDm  Spain  has  bean  neither 

nwd  whE  whhhBhG  hd 

pp  dddhp  —  whhw 

pnmhh  d  hdbn 

d  B  h        p  w  h 

whhwhdy         hB       hG  tn       (pp  as 

bmbp  gm  h  ww 


p      n  dpwhdb                            ghddffd 

dnp  hm                      ybwh 

ikdhp  hwdP           poam                           p 

h  ... 


hybdpm  y  d  ( 

ff    d     d  h  h       by   h 

nd 

N  w 


[4  3] 


wh    h  g  h      h  d  w 

th       h  b  t    t     f  th  t         wh       '    1  p     d     t  p  rt'    1      ■  te 

w  ft      tabl   h  1    b  t  to  wh  m  th       k     wl  d^m     t    f  th  t     d 

pd        wddmth        b       pld  tt  whh 

th  y  w  th     wb  lly  \        bl    f       11    h  t  w       t     b 

t  d   t  h    f  tb  t  m    ht  f         h  g        d    f      mpl      t 

t      th  t  w  th  th    p     hra       d      t    p     t         d      tl  w 

If  th    f    m       f  h         It        t        — th    tot  1         p       b  Ity    f 
g       d  St  t     — b    t        b       1 1    !     m      t       d  —    d  f  th    1  tt 
— th   t     tm    t   f  th         h  b  t    t       p     t        d     tl  w  — b   t     m 
tl        t    b      pp!    d  f  d  fi    t    1      tl     f  t  m     t       1  p 
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of  the  tabitable  globe,  no  other  choice  remained  for  Great  BritaiD,  or  for 
any  country  having  iatercourse  with  the  Spanish  American  Provinces,  but 
to  recognize,  in  due  time,  their  political  esiatence  as  States,  and  thua  to 
hring  them  within  the  pale  of  those  rights  and  duties  which  civilized 
nations  are  bound  mutually  to  respect,  and  aro  entitled  reoiprocallj  to  claim 
from  each  otter. 

"  The  example  of  the  late  Revolution  in  France,  and  of  the  ultimate 
happy  restoration  of  His  Majesty,  Louis  XVIII,  is  pleaded  by  M.  Zea 
in  illustration  of  the  principle  of  uncxtjnguishahle  right  in  a  legitimato 
Sovereign,  and  of  the  respect  to  which  that  right  is  entitled  from  all 
foreign  Powers ;  and  he  calls  upon  Great  BritaiD,  iu  justice  to  her  own 
consisteEoy,  to  act  with  same  reserve  towards  the  new  States  of  Spanish 
America,  which  she  employed,  so  much  to  her  honour,  towards  revolu- 
tionary France. 

"  But  can  M.  Zea  need  to  be  reminded,  that  every  Power  in  Europe, 
and  specifically  Spain  amongst  the  foremost,  not  only  acknowledged  the 
several  successive  Governments,  de  facto,  by  which  the  House  of  Bourbon 
was  first  expelled  from  the  throne  of  France,  and  afterwards  kept  for 
near  a  quarter  of  a  century  out  of  possession  of  it,  but  contracted  intimate 
alliances  with  them  all;  and,  above  all,  with  that  which  M.  Zea  justly 
describes  as  the  strongest  of  de  facto  Governments, — the  Government  of 
Bonaparte,  against  whom,  not  any  principle  of  respect  for  the  rights  of 
legitimate  monarchy,  but  his  own  ungovernable  ambition,  finally  brought 
combined  Europe  into  the  field? 

"There  is  no  use  in  endeavouring  to  give  a  specious  colouring  to  facta 
which  are  now  the  property  of  history. 

"  The  undersigned  is,  therefore,  compelled  to  add,  that  Great  Britain 
herself  cannot  justly  accept  the  praise  which  M.  Zea  is  willing  to  ascribe 
r#4-74n  ''^  ''®''  '"^  "^'^  respect  J  nor  can  she  claim  to  be  *altogether  ex- 
L  J  empted  from  the  general  charge  of  having  treated  with  the  Powers 
of  the  French  Eevolution. 

"  It  is  true  indeed,  that  up  to  the  year  1796,  she  abstained  from  treat- 
ing with  revolutionary  France,  long  after  other  Powers  of  Europe  had  set 
her  the  example.  But  the  reasons  alleged  in  Parliament,  and  in  State 
Papers,  for  that  abstinence,  was  the  unsettled  state  of  the  French  Govern- 
ment. And  it  cannot  be  denied  that,  both  in  1796  and  1797,  Great 
Britain  opened  a  negotiation  for  peace  with  the  Directory  of  France — a 
negotiation,  the  favourable  conclusion  of  which  would  have  implied  a 
recognition  of  that  form  of  Government;  that  in  1801,  she  made  peace 
with  the  Consulate ;  that  if,  in  1806,  she  did  not  conclude  a  Treaty  with 
Bonaparte,  Emperor  of  France,  the  negotiation  was  broken  off  merely  on 
a  question  of  terms ;  and  that  if,  from  1808  to  1814,  she  steadily  refused 
to  listen  to  any  overtures  from  France,  she  did  so,  declaredly  and  noto- 
riously, on  account  of  Spain  alone,  whom  Bonaparte  pertinaciously  refused 
to  admit  as  party  to  the  negotiation. 

"  Nay,  further,  it  cannot  ho  denied  that,  even  in  1814,  the  year  in 
which  the  Bourbon  Dynasty  was  eventually  restored,  peace  would  have 
been  made  by  Great  Britain  with  Bonaparte,  if  he  had  not  been  unrea- 
sonable in  his  demands ;  and  Spain  cannot  be  ignorant  that,  even  after 
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Bonaparte  was  kgI  aside,  Ihore  was  quesiion  among  the  allies  of  the  pos- 
sible expedieucj  of  placing  some  other  than  a  Bourbon  on  the  throne  of 
France. 

"  The  appeal,  therefore,  to  the  conduet  of  the  Powers  of  Europe,  and 
even  to  that  of  Great  Britain  herself,  vpith  reapeot  to  the  French  Revo- 
lution, does  but  recall  abundant  iiiataneeH  of  the  recognition  of  ds  facto 
G-overnments ;  by  Great  Britain,  perhaps,  laterancl  more  reluctantly  than 
by  others,  but  by  G-reat  Britain  herself,  however  reluctant,  after  the  es- 
ample  set  to  her  by  the  other  Powers  of  Europe,  and  specifically  by 
Spain, 

"  There  are  two  other  points  in  M.  Zea's  Note,  which  appear  to  call 
for  partifuiar  observation. 

"  M.  Zea  declares,  that  the  King  of  Spain  will  never  recognize  the  new 
States  of  Spanish  America,  and  that  His  Majesty  will  never  cease  to  era- 
ploy  the  force  of  arms  against  hia  rebellious  subjeota  in  that  part  of  the 

"  We  have  neither  the  pretension  nor  the  desire  to  control  Hia  Catholic 
Majesty's  conduct;  but  this  declaration  of  M.  Zea  eomprisea  a  complete 
justification  of  our  conduct,  in  having  taken  tho  opportunity  which,  to 
us,  seemed  ripe  for  placing  our  relations  with  the  new  States  of  America 
OQ  a  definite  footing.  For  this  declaratioQ  plainly  shows,  that  the  com- 
plaiat  against  us  is  not  merely  as  to  the  mode,  or  the  time  of  our  advances 
towards  those  States ;  it  shows  that  the  dispute  between  us  and  Spain  ia 
not  merely  as  to  the  question  of  fact,  whether  the  internal  con-  i-tJ^K-i 
dition  *of  any  of  those  States  be  such  as  to  justify  the  entering  L  J 
into  definite  relations  with  them ;  that  it  was  not  merely  a  reasonable 
delay  for  the  purpose  of  verifying  contradictory  reports,  and  of  affording 
opportunity  for  friendly  negotiation,  that  was  required  of  us ;  it  shows 
that  no  extent  of  forbearance  on  our  part  would  have  satisfied  Spain ;  and 
that,  defer  our  advances  towards  the  New  States  as  long  as  we  might, 
we  should  still  have  had  to  make  them  without  the  consent  of  Spain ;  for 
that  Spain  is  determined  against  all  compromise,  under  any  circumstances 
and  at  any  time,  and  is  resolved  upon  interminable  war  with  her  late 
colonies  in  America. 

<'M.  Zea  concludes  with  declaring,  that  His  Catholic  Majesty  will 
protest,  in  a  moat  solemn  manner,  against  the  measures  auoounced  by  the 
British  Grovernment,  as  violating  existing  Treaties,  and  the  imprescripti- 
ble rights  of  the  throne  of  Spain. 

"  Against  what  will  Spain  protest  ? 

"  It  has  been  proved  that  no  Treaties  are  violated  by  us  ;  and  we  ad- 
mit that  no  cjuestion  of  right  ia  decided,  by  our  recognition  of  the  new 
States  of  America. 

"  But  if  the  argument  upon  which  this  declaration  is  founded  be  true, 
it  ia  eternal ;  and  the  offence  of  which  we  are  guilty,  in  placing  our  inter- 
course with  those  countries  under  the  protection  of  Treaties,  is  one  of  which 
no  time  and  no  circumstances  oonld,  in  the  view  of  Spain  have  mitigated 
the  character. 

"  Having  thus  entered,  with  great  pain  and  unwillingness,  into  the 
several  topics  of  M.  Zea's  Note,  the  undersigned  is  directed,  in  conclu- 

NovEMBaB,  1855. — 21 
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sion,  to  express  tho  ansious  bope  of  Ma  G-ovenimeDt,  that  a  dJseugsion, 
now  wholly  withont  object,  may  be  allowed  tere  to  close.  The  under- 
eigned  is  directed  to  declare  to  the  Spanish  Minister,  that  no  feelings  of 
ill-will,  or  even  of  iudifferenoe,  to  the  interests  of  Lis  Catholic  Majesty, 
has  prompted  the  steps  whicli  His  Majesty's  Groverament  has  taken, — 
that  His  Majesty  still  cherishes  an  ansious  wish  for  the  welfare  of  Spain, 
— and  that  His  Majesty  still  retains  the  disposition,  and  commands  the 
undersigned  again  to  renew  to  His  Catholic  Majesty's  G-overnment  the 
offer,  to  employ  His  Majesty's  good  offices,  for  the  bringing  about  of  any 
amicable  arrangement  which  may  yet  be  practicable,  between  His  Catholic 
Majesty  and  the  eountries  of  America  which  have  separated  themselves 
from  Spain. 

"  The  undersigned,  &o., 

"  George  Canning. 
"  The  Chevalier  de  Los  Rois," 


[*i76]  *No.  3, 

Reply  of  Mr.  Secretary  Canning  to  a  Letter  of  M.  Radios  relative  to 
the  'i  Russian  Memoir  on,  the  Pacijicatkm,  of  Greeee."[fj 

Foreign  Office,  December  1st,  1E24. 
"Sir, 

"I  HAVE  to  acknowledge  the  receipt  of  the  letter  which  yon  did  me 
the  honour  to  address  to  me  on  the  Htb  of  August  (but  which  reached 
my  hands  only  on  the  4th  of  NoTember,)  expressing  the  opinioD  of  the 
Greek  Provisional  Government  upon  a  paper  which  has  been  published  in 
the  Gazettes  of  Europe,  purporting  to  be  a  Plan  of  Pacification  for  Greece, 
drawn  up  by  the  Court  of  St,  Petersburg. 

"  That  the  publication  of  the  paper  in  question  is  unauthorized,  can- 
not be  doubted.  Whether  the  paper  itself  be  authentic,  it  is  not  for  me 
to  admit  or  to  deny :  but  it  is  due  to  the  Court,  of  St.  Petersburg,  to 
declare  to  you,  that  any  plan  of  pacification,  emanating  from  that  Court, 
■would  be  drawn  up  (as  the  British  Government  sincerely  believej  in  any- 
thing but  an  unf  dly  d  p  n  w  d  C  ha  n  such  plan 
has  been  d  fin  ly  1  d  (  y  u  1  app  a  urn  )  with  the 
intention  f  mp  ng  h  uj  n  G  p  n  b  Tu  k  sh  Govern- 
ment: and  li  wh  pi  n  h  Emp  f  Hu  a  m  h  have  ia  con- 
templation w  d  b  bm  ted  by  H  s  Imp  al  M  to  several 
of  the  Pow  f  Eu  p  H  Imp  al  M  j  y  all  s  f  heir  conside- 
ration, bef  any  p  p  n  f  und  1  h  up  n  w  uld  b  made  to  the 
contending  p  s  Th  Emp  f  Ru  a  had  u  suggested 
to  his  all  8  h  sp  d  n  y  of  p  j  ng  n  ul  n  u  ly  the  Porte 
and  to  the  Piovisional  Government  of  Gieece,  a  auspension  of  hostilities, 
for  the  purpose  of  allowing  time  for  an  amicable  intervention  between 
them.  Nor  would  the  British  Government  hare  refused,  at  a  proper 
time,  to  be  party  to  that  proposal. 

"It  is  but  just  to  add,  that  the  paper  which  has  attracted  the  indig- 

(?)  State  Papers,  vol.  lii.  1824-5,  pp.  900-3. 
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nation  of  tlie  Greek  Proviaional  Government,  has  been  viewod  witb  no 
less  iadignation  by  the  Divan. 

"  While  the  Greeks  profess  an  insurmountable  abhorrence  of  any  aettle- 
meiit,  short  of  the  establishment  of  their  independence  as  a  nation,  tbe 
Divan  abjures  all  modes  of  reconciliation,  short  of  an  unqualified  re- 
establishment  of  their  Boveroignty  over  Greece. 

"  Between  two  parties  so  disposed,  there  can,  indeed,  be  little  hope  of 
an  acceptable  and  successful  mediation.  But  to  have  felt  and  expressed 
a  desire  to  mediate,  before  the  extreme  vehemence  *of  these  oppo-  1-^(4771 
site  resolutions  was  known,  and  while  the  varying  fortune  of  the  ■■  -I 
war  appeared  to  furnish  to  both  parties  not  unreasonable  motives  for  a 
compromise,  surely  cannot  be  imputed,  either  to  Russia,  if  she  originated 
the  project  of  such  a  compromise,  or  to  those  who  might  have  been  pre- 
pared to  deliberate  in  eonoert  with  her  upon  it,  as  a  crime. 

"  The  paper,  purporting  to  be  a  Russian  memoir,  contains  the  elements 
of  a  compromise,  though  not  adjusted,  perhaps,  exactly  in  the  propor- 
tions in  which  they  might  finally  have  been  arranged  for  proposal  to  the 
belligerent  parties. 

"  If  the  sovereignty  of  the  Turks  were  not  to  be  absolutely  restored, 
nor  the  independence  of  the  Greeks  to  be  absolutely  acknowledged  (to 
propose  either  of  which  extremes  would  have  been,  not  to  mediate,  but 
to  take  a  decided  part  in  the  contest,)  there  was  necessarily  no  other 
choice  than  to  qualify,  in  some  mode  and  degree,  the  sovereignty  of  the 
one  and  the  independanco  of  the  other ;  and  the  mode  and  degree  of 
that  qualification  seemed  to  constitute  the  question  for  inquiry  and  deli- 
beration. 

"  Either  party,  no  doubt,  had  it  in  its  power  to  defeat  any  plan  of 
compromise,  however  rational  in  its  principles  or  impartial  in  its  provi- 
sions. And  tho  previous  knowledge  that  both  parties  would  concur  in 
rejecting  any  plan  of  compromise  that  eould  be  devised,  renders,  any 
hope  of  successful  intervention,  at  the  present  moment,  utterly  vain. 

"  On  tho  remainder  of  your  letter,  which,  in  effect,  calls  upon  the 
British  Government  to  take  part  with  the  Greeks  in  the  struggle  for 
their  independence,  comparing  their  merits  and  claims  with  those  of  the 
Provinces  of  Spanish  Amerioa,  which  have  separated  themselves  from 
the  mother  country,  I  have  only  to  observe,  that,  with  respect  to  the 
contest  between  Spain  and  the  several  countries  of  Spanish  Amerioa, 
Great  Britain  has  professed  and  maintwned  a  strict  neutrality ;  and  that 
the  like  neutrality  has  been  observed  by  Great  Britain  in  the  contest 
now  raging  in  Greece.  The  belligerent  rights  of  the  Greeks  have  been 
uniformly  respected ;  and  if  the  British  Government  has  found  itself 
compelled,  on  a  recent  occasion,  to  repress  the  excess  to  which  certain 
of  those  rights  wore  attempted  to  be  carried,  the  British  Government  is 
satisfied  that  such  a  neoessity  will  not  occur  again. 

"  The  Provisional  Government  of  Greece  may  rely  upon  the  continu- 
ance of  the  same  sorupnlous  neutrality.  They  may  be  assured,  not 
only  that  Great  Britain  would  not  be  concerned  in  any  attempt  (if  suck 
attempt  were  in  contemplation^  to  force  upon  them  a  plan  of  pacification 
contrary  to  their  wishes,  but  that,  if  they  should  at  any  time  hereafter 
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th  nli  t  fit  t  ol  c  t  0  r  n  d  at  on  we  shou  1  1  e  ealj  t  tender  t  to 
the  P  e  and  f  aceep  el  by  tlie  lor  to  do  ou  beat  o  oa  y  t  nto 
effect  oonjo  n  ly  w  th  other  Powers  whose  co  opera  on  wouH  at  onee 
r  ATS-i  *S  ^^  ^■^"'^  'y  *°  ^"^y  iwa.ngement  and  afiori  the  I  eat  seour  y 
L  *'^J  f  r    a  d  rat   n 

Th  a  appears  to  ths  Br  t  h  0-overnraent  al  that  can  rea  cahly  be 
asked  of  them  They  cana  t  accuse  them  elves  of  ha  n^  any  nay, 
d  re  ly  or  n  reotly  inst  gate  1  the  commencement  of  the  C  reek  enter- 
pr  se   nor  of  hav  ng  n  any  way   ntorf  red  n  ts  jro^ress 

Connected  w  th  the  Porte  by  establ  hed  rclat  ons  of  a  ty  and  by 
the  ane  ent  obi  j,at  ons  of  T  at  cs  wh  c!  the  Po  te  has  not  v  lated  it 
sur  ly  annot  }o  usp  ei  tl  at  BagUnd  should  enga^  n  unp  o»oked 
host  1    es  agi  nst  that  Power  n  a  qua    el  not  her  own 

1  tru  t  S  r  that  the  expos  t  on  wh  ch  T  have  h  s  th  h  nour  to 
address  to  you  w  11  be  c  us  dered  is  affo  d  ng  ufiio  ent  i  sw  r  to  any 
SUsp  e  nns  or  imputat  ona  wh  oh  er  or  o  int  gue  miy  have  p  opagited 
ag'i  nst  the  nten  ons  of  the  Br  sh  &o¥e  nment  tow  rds  Gr  eece  and 
w  11  be  coepted  as  i  p  oof  at  once  of  the  pu  y  ot  ou  v  ews  and  of 
the  fraakneab  w  th  wh  h  we  are  read}  to  de  Ure  them 
I    m   ic 

(teok  £  CAIS^^I^ 

Tie  S       lay  oft!     Pro       o     J 
f     e         a   0}  Q 


"Protocole  de  la  Conference  tenue  au   Foreyjn  Office,  le  19  Fevrkr 
1831.  (S,) 

"Peesens: — Lea  Pleoi potent! aire 3  d'ATJtriche,  do  Prance,  de  la 
Grande  Bretagne,  de  Prusse,  et  de  Rusaie. 

"  Lea  Plenipotentiaires  des  Coura  d'Autriobe,  de  France,  de  la  Grande 
Bretagne,  de  Prusse,  et  de  EuBsie,  s'^tant  assemblSs,  ont  porte  toute 
leur  attention  sur  les  interpretations  diversea  donn&s  au  Protocole  de  la 
ConfereuG    1  L     1  d  t    d    20  D'    mb      1830,  et  aus  principaux 

Aotea  doat   It  L     dfil !       t        d     Plfi  ipotentiaires  les  ont 

conduits  i  t  mmtiild  tila  position  dea 

Cinq  Oou  mm     i  I  dip       g     6    1     qui  eafc  leur  propre 

cause,  et      1!     d     1  It        E      p  d        ppeler  iei  le  grand 

prinoipe  1  Itpbl  Intl  At  dlC  ference  de  Londrea 
n'ont  fait  q      ff  PP'     *  1  *  t         t  nte. 

r*47'n  *"  I*'^P''^^  '^^  prinoipe  d'un  ordre  anpcrieur,  les  Traitea  no 
L  J  perdent  paa  leur  puissance,  quels  qua  soient  les  chaugcmens  qtti 
interviennent  dana  rorganiaation  int^rieure  dca  peuples.  Pour  juger 
de  I'application  que  les  Cinq  Coura  ont  faite  de  ee  meme  principe,  pour 


>v  Google 


APPENDIX.  3J7 

apprecier  ksdeterminatioEsqu   11         tp  It  t\lBli 

il  auffit  de  se  reporter  a  I'epoq      d    1  1^14 

"  A  eette  ^poque  les  Provi         B  Ig       t       t         pf     m  1  t       m     t 
par   I'Autriche,  la  Grande  B  IP  IP  t  1 

droits  que  cea  Puissances  es  t  11      f        t     mpl  t&   p     1 

renoDciation  de  la  France  fi  la  p  d  m  m     P  M 

la  rononciatioH  de  la  Franc  tpl  pfitlPsa 

occupantea.     Bile  tint  fi  une  i  d         d     pi       1  LI 

sancos,  et  la  Franee  elle-mei  1  m     t   d       t  1  mm 

aujourd'hui,  dans  leur  vues  a      1    B  Ig  q  garl        1 1    d   p     In 

et  non  la  souverainet^,  dana  1         1       t     t       d    f  1     P  o- 

viocea   Belgea   fi.  rStablisseio        djt6qlb  Eptaa 

maintien  de  la  paix  g^nerale.  Ce  fut  cette  intention  qui  presida  a  lenrs 
stipulationa  olt^rieuros  ;  ce  fut  elle  qui  unit  la  Belgique  a  la  Hollande ; 
ce  fut  elle  qui  porta  lea  Puissances  a,  assurer  d6s-lors  aux  Beiges  !e  double 
bienfait  d' institutions  libres,  et  d'un  commerce  feoond  pour  ous.  eo 
richesae  et    n  df    1  pp  m    t  1      1 


"L'Dniond    I    Bl     ,               1    H  11 

1         I            Dcs  communi- 

Cfllious  offic   11            t    dfe      t  p     a 
moyena  prim  t     m     t  d    t             1    m 
retablir  pou    1    m  m     t       1                     p 
aulieu  de        f    d      1       ff    f           til 

1     Cmq  Couvs  que  lea 

p     rrMcnt  plus  ni  la 

1                et  que  dSsormais, 

h       d     deux  peuplcs,  elle 

no  mcttrait         p              q      1      p 

t  1      h      es,  elle  ne  ferait 

jaillir  de  le       L      q      I    g                   t 
nait  pas  aax  P                  1    j  g     d 
liena  qu'elJ      a         t  f    m         M       j 

d       t  es.     11  n'apparte- 

j         n    ent  de  rompre  lea 

d    11       J    ent  cea  liens  rom- 

pus,  il  leur      pp    t       t  d    tt      d 
pos6  en  lea  f    m  nt 

"  11  leur    pp    t       t  d                \  I    f 

1    bj  t  q     Ilea  s'^taiont  pro- 
d       mb  naisons  nouvelles, 

cette  tranq    U  t    d     I B      p      d     t  1 
Hollande  at             t                d       b 

n   d     1     Belgique  aveo  la 
L      P    ssances  y  etaient 

imp6t:ieuaem     t    pp  lee       Ell                1 1 

d     t     t  J  s  ev^nemena  leur 

imposaient  lo  devoir,  d'empeeher  que  lea  Provinces  Belgea,  devenuea 

[antes,  neportaa sent  atteinte  ^lasfejurit^gen^rale,  eta  I'equilibre 
Europeen. 

Un  tel  devoir  rendait  inutile  tout  concours  Stranger.  Pour  agir 
Puissaccos  n'avaient  qu'Ji  consulter  leura  Traites,  qu'b, 
due  des  dacgera  que  leur  inaction  ou  leur  dfeaeeord  aurait 
fait  naitre.  Lea  d-marches  des  Cinq  Cours  k  I'eifet  d'amener  la  cesaatioD 
de  la  lutte  entre  la  Hollande  et  Ja  Belgique,  et  leur  ferme  r&olution  de 
mettre  fin  ^  toute  mesure  qui,  de  part  ou  d'autre,  aurait  eu  un  oaraolfere 
hostile,  fnrent  lea  *premi6res  oonseijuenoes  do  I'identltfi  de  leura  i-^jo/i-i 
opinioas  sur  la  valear  eat  les  principes  des  transactions  aolen-  L  -I 
Delies  qui  les  lient. 

"  L'effusion  du  sang  B'arreta;  la  Hollande,  la  Belgique,  et  meme  lea 
Etata  Yoisina,  leur  sont  ogalemeut  redevablea  do  ce  bienfait. 

"  La  seconde  application  des  memes  principes  eut  lieu  dans  le  Croto- 
oole  du  20  Decerabre,  1830. 

"  A  I'expose  des  motifs  qui  determiuaient  les  Cinq  Cours,  cet  Aote 
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Bssocia  la  reaer  e  dea  devo  r?  lont  h  Belgique  resterait  ohargee  envera 
I'Europe,  tout  en  vojant  a  accompl  sea  Tceux  de  separation  et  d'inde- 
pendance 

"  Chaque  nat  on  1  sei  Iro  ts  p  rt  ul  era ;  niais  I'Europe  aussi  a  aon 
droit — c'eit  1  ordre  soc  al  qui  le  1  ii  a  donne. 

"Lea  Tiait63  qui  rfgnsent  1  Furope  la  Belgique  devcmie  ind^pen- 
danto,  les  trouvait  faita  et  en  ngueur.  E!le  devait  done  lea  respecter, 
et  ne  pouvait  paa  les  enfriendre,  Ea  lea  reepectant,  elle  se  coaoiliiiit 
aveo  I'intfiret  et  ie  repos  de  la  grande  eomuiunautS  dea  Etata  Europ^ens. 
En  les  enfreignaHt,  elle  eut  amene  la  oonfuaion  et  la  guerre.  Lea  Puis- 
sances seules  pouvaient  prdyenir  ce  malheur,  et  puisqu'ellea  le  pouvaient, 
elles  le  devaient.  Ellea  devaient  faire  pr^valoir  la  aalutaire  maxime, 
que  les  6vSaemena  qui  font  naitre  en  Europe  uu  Etat  nouveau,  ne  lui 
donnent  paa  plua  le  droit  d'alti5rer  le  Bjstfime  g6n6ral,  dans  lequel  il 
entre,  que  lea  changemeua  aurvenus  dans  la  condition  d'un  Etat  aaelen, 
ne  I'autorisent  h,  se  oroire  dSliS  de  sea  engagemens  anterieurs.  Maxime 
de  tona  lea  peuples  oivilis4a ;  maxime  qui  ae  rattache  au  pvinoipe  meme 
d'aprfia  lequel  lea  Etata  aurvivent  h.  leurs  GouvememeuB,  et  lea  obliga- 
tions impresoriptibles  dea  Trait^s,  b,  ceuK  qui  les  coatractent ;  maximo, 
enfin,  qu'on  n'oubliorait  paa,  sans  faire  rfitrograder  la  civilization,  dont 
la  morale  et  la  foi  pubHquea  aont  heureusement  et  lea  premieres  conafi- 
quenoea,  et  lea  premiferea  garanties. 

"  Le  Protoeole  du  20  Ddoembre  fat  1' expression  de  cea  vSrites :  II 
atatua,  '  Que  la  Conference  s'occuperiat  de  diacater  et  de  coacerter  les 
nouveaux  arrangemena  lea  plua  proprea  fi  oorobiuev  I'indd  pea  dance  future 
de  la  Belgiqne  aveo  lea  stipulationa  dea  Trait^s,  avco  les  intereta  et  la 
Bt5curit(5  des  autrea  Etata,  et  avee  la  conservation  de  I'equilibre  Buropfen.' 

"  Les  Puisaancea  venaient  d'indiquer  ainsi  le  but  auquel  elies  devaient 
marcher.  Ellea  y  marchSrent  fortes  de  la  puret^  de  leura  intentions,  et 
de  leur  impartialit6.  Tandis  que,  d'un  cotS  par  lenr  Protoeole  da  18 
Janvier,  elles  repoussaient  dea  prdte  t        q  1 1    j  d      si- 

bles,  de  I'autre,  ellea  pesaient  avec  1  1    pi  pi        t    t     les 

opinions  qui  6taient  mutuellement  6  to       1      1 1       q      ft     nt 

rfeiproquemeut  invoquea.     De  oette  d  pp    f    d     d     d        es 

communicationa  faitcs  par  les  Plenip  t     t  d    S    M  j    t    1    F     des 

Pays-Bas,  ot  par  !es  Commissairea  B  If,  It     1     P    t      1     d  fi    tif 

du20  Janvier,  183L 

j.^.„^-.       *"II  dtait  il  provoir  que  1pm  1        d  d  p    d- 

L        -I  ance  naissante,  tenderait  &,  fr      h    1     j     t     b  IT  et 

dea  obligations  qui  ea  derivent.  Lea  Cinq  Cours  ne  pouvaient  neanmoins 
admettre  en  faveur  des  Belgea  le  droit  de  faire  des  oonquetes  aur  la  Hol- 
lande,  ni  sur  d'autres  Etats.  Mais  oblig^ea  de  resoudre  des  questions  de 
torritoire,  esaenti  elle  meat  en  rapport  avec  leurs  propres  Conv^tiona  et 
leurs  propres  iutfirets,  lea  Cinq  Coura  ne  consacr^rent,  k  i'^gard  de  la 
Belgique,  que  les  maximes  dont  elles  s'etaieat  faites  Ji  elles-memes  une 

"Aasur^ment  elles  ne  sortaieat  nidea  bornes  do  la  justice  ot  do  I'lSquit^, 
ni  des  regies  d'une  aaine  politique,  lorsqu'en  adoptant  impartialement  les 
'    it  la  Belgique  de  la  HoUande  avant  leur  reunion,  ellea 
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ne  refusaient  aus  Beiges  que  lo  pouYO  r  d  cnvahir  cf  pjuvi  r  elles  ont 
rejettS,  parcequ'elles  le  coniidSrent  comme  siib^ersif  Je  la  pais  et  de 
I'ordre  social. 

"Les  Puissances  avaient  enooie  ^  Jehberer  sur  I  jutres  queatnns  qui 
Be  rattachaient  h  leurs  Traite"-,  et  qui  ne  pouv<»ient  par  con&equent  6tre 
eoumjses  a  des  decisions  nouvelles  aana  leur  concours  direut 

D'apt^  le  Protooole  du  20  D&einbre,  ks  InBtrui,tna8  et  le*)  Pleina 
Pouvoirs  demandes  pour  les  Com  mis  "an  es  Belgei  qui  aeraient  envoySa  i 
LoLdres,  devaient  embrasser  tous  lea  objeta  de  la  negocntion  Cepeadant, 
ces  Oommissaires  arrive  tent  aans  autorite  auffisante,  et,  aur  plusicura  pointa 
importans,  aans  informations  j  et  les  ciroonatances  n'admettaient  point  de 
retard. 

"  Lea  Puissances,  par  le  Protocole  du  27  Janvier,  ne  firent  n^anmoins 
d'uno  part  qu'6numerer  lea  charges  inh^rentes,  Boit  au  Territoire  Beige, 
soit  au  Territoire  Hollandais,  et  se  boniferent  fi  proposer  de  I'autre,  dea 
arrangemena  fondiSs  sur  une  rdciprocit^  de  concessions,  sur  les  moyena  de 
eonserver  a  la  Bi-lgiquo  les  maiches  qui  otit  le  plus  contribue  a  au  riob- 
esse,  et  sur  la  no(oii(!t(>  memo  des  Budgets  publics  du  Boyaume  des 
Pays-Baa. 

"Dans  ees  arrangomeus  la  mediation  des  Puissances  aera  toujours 
requise;  cai,  laaa  el!e,  ci  les  pailiea  interess&s  ne  parviendraient  fi 
e'entendro,  ni  ka  stipulations  ausqueDes  lea  Cinq  Goura  ont  pria  en  1814 
et  1815  une  pait  immediate,  ne  pourraient  ae  modifier, 

"  L'adb&ion  de  8a  Majostf  le  Roi  des  Pays-Bas  aux  Prolocoles  du  20 
et  du  27  Janvier,  1831,  a  repondu  aux  soins  de  la  Conference  de  Londres. 

"  Le  nouveau  mode  d' existence  de  la  Belgique,  et  sa  neutralite  regurent 
ainai  une  sanction  dont  ils  ne  pouvaient  se  paaser.  II  ne  restait  plus  f^ 
la  Conference  que  d'arreter  ses  r&olutions  relatives  h,  la  protestation  faite 
en  Belgique  centre  le  premier  de  cea  Protocoles,  d'autant  plua  important 
qu'il  est  fondamental. 

"  Cette  protestation  invoque  d'abo  1  ad  td^  tirt  qui  n'ap- 
partient  qn'aus  Etate  independans,  t  {u  n  au  t  p  n  equent  ap- 
parteniv  h,  la  Belgique,  puisqu'ello  n  i  m  6te  mpt  au  r-»jQ2l 
nombre  de  ces  Etata.  Cette  meme  p  t  tat  n  m  nl  nn  en  •-  J 
outre  des  cessions  faites  fi  une  Puiasan  t  n  n     IB  Igique,  qui 

ne  les  a  pas  obtenua,  et  qui  no  pent      n  p      al 

"  La  nullity  de  semblabks  pr^tent  ns  et  e  1  nt  L  n  de  porter 
atteinte  au  Territoire  des  anciennes  P  n  B  Ig  1  Puissances 
n'ont  fait  que  d&larer  et  maintenir  1  nt^{,  t  d  a  ljt,t.  qu  1  avoisinent. 
Loin  de  reserrer  les  limites  de  ees  Provinces,  elks  y  ont  eompris  la  Prin- 
cipaut^  de  Li6ge,  qui  n'en  faisait  point  partie  autrefois. 

"  Du  reslfl,  tout  ee  que  la  Belgique  pouvait  desirer,  elle  I'a  obtenu ; 
separation  d'avec  la  Hollande,  iadepeudance,  siirete  extSrieare,  garantie 
de  son  Territoire  et  de  aa  neutraiil6,  libre  navigation  des  fleuves  qui  lui 
servent  de  dfibouebes,  et  paisible  jouissance  de  ses  libertes  nationales. 

"  Tels  sont  les  avrangemens  ausquela  la  protestation  dont  il  s'agit,  op- 
pose lo  dessein,  publiquement  avou^,  de  ne  respecter  ni  les  posseeaione  ni 
les  droits  des  Etata  limitropbes. 

"Les  Plfinipotentiaires  dea  Cinq  Coura,  eonaidSrant  que  de  pareilles 
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Tuea  aoDt  dea  tugs  de  eonquStc,  iDcompatibles  aveo  les  Traites  esiatans, 
avee  la  prix  de  I'Europe,  et  par  coasi^quent  aveo  !a  neutralite  et  I'mdS- 
pendance  de  la  Belgique,  d6clarent: — 

"1°.  Qu'il  d^meuro  entendu,  comme  11 1'a  €te  d&s  I'origine,  que  les 
arrangemens  arretSs  par  lo  Protocole  du  20  Janvier,  1831,  aont  des  ar- 
rangemens  fondamentauK  et  irrgyooables. 

"2°.  Que  rindependance  de  ia  Belgique  ne  sera  reconnuo  par  los  Cinq 
OuisBances,  qu'aux  conditions  et  dans  les  limites  qui  resultent  dee  dits 
arrangemens  du  20  Janvier,  1831. 

"  3°.  Que  le  principe  de  la  neutralite  et  de  I'inviolabilite  du  Territoire 
Beige,  dans  les  limites  ci-dessus  mentionaees,  reate  en  vigueur,  ot  obliga- 
toire  pour  les  Cinq  Puissancea. 

"  4°.  Que  lea  Cinq  Puissances,  fideles  h,  leurs  engagemenB,  se  reoon- 
naissent  le  plein  droit  de  declarer,  que  le  Souverain  de  la  Belgique  doit 
r^pondre  par  sa  poaition  peraonnelle  au  principe  d'esistence  de  la  Belgique 
meme,  satisfaire  h  la  surety  dea  autres  Btats,  accepter  sans  aucuno  restric- 
tion, comme  I'avait  fait  Sa  Majesty  le  Roi  des  Pays-Baa  par  le  Protocole 
du  21  JuiUet,  1814,  tons  les  arrangemens  fondamentaux  renfermfes  dans 
le  Protocole  du  20  Janyier,  1831,  et  otre  a  meme  d'en  assurer  aux  Beiges 
la  paisible  jouisaance. 

"  5°.  Que  eea  premieres  conditions  rempliea,  lea  Cinq  Puissances  oon- 
tinueront  d' employer  leurs  soins  et  leurs  tons  offices  pour  amecer  1' adop- 
tion r^eiproque  et  la  mise  h,  execution  des  autres  arrangemens  necessites 
par  la  separation  de  la  Belgique  d'aveo  la  HoUande. 

"6°.  Que  leg  Cinq  Puissances  reconnaiasent  Je  droit,  en  vertu  duquel 
les  autres  Etata  prendraient  telles  mesures  qu'ils  jageraient  neeessrires, 
pj,  .oQ-|  pour  faire  respecter  ou  pour  retablir  leur  *autorite  legitime  dans 
1-  J  tons  les  pays  a  eux  appartenana  sur  lesquels  la  protestation  men- 
tionnee  plus  haut  elove  dea  pretentions,  et  qui  sent  situees  hors  du  Ter- 
ritoire Beleo  declare  neutre. 

"  7".  Quo  Sa  Majeste  le  Roi  desPays-BaS  ayant  adhere,  sans  restriction, 
par  le  Protocole  du  19  Fevrier,  1831,  aux  arrangemens  relatifs  Jtla  sep- 
aration de  la  Belgique  d'avcc  la  Hollande,  toute  enterprise  des  Autorites 
Beiges  Bur  le  Territoire  que  le  Protocole  du  20  Janvier  a  declare  Hol- 
landais,  serait  envisage  comme  un  renouvellemeot  de  la  lutte  a  laquelle 
lea  Cinq  Puissances  ont  reaolu  de  niettre  un  terme. 

"  estebsazy, 
"  Talleyeand, 

"  BULOW, 

"LiBVEN  WASSEKBERG, 

"  Palmebston, 
"Matuszewic," 
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FltAUDS  UPON,  AND  BaEACHES  OP  FOEEIGN  MONIOIPAL  LiW,  NOT  OOG- 
NIZABLB  IN    THE  CoUEtTB  OF   ENGLAND,  OB  IK   THE  UnITISD    StATES 

OF  North  Amehica. 

No.  1. 

The  principle  referred  to  in  tLe  text,  that  a  nation  wbicli  piotecfs  the 
forgers  of  the  coin  of  another  nation,  commits  an  interniitional  offenee, 
ought,  as  Mr.  Chitty  reasonably  remarks  in  his  note  upon  the  passage  in 
Vattel,  to  he  so  extended  as  to  deny  effect  to  any  fraud  upon  the  Govern- 
ment or  subjects  of  a  foreign  State.  A  different  rule,  however,  certainly 
prevails  both  in  England  and  in  the  United  States  of  North  America. 

As  to  England,  the  case  usually  referred  to  as  that  in  which  a  contrary 
prineiplo  was  laid  down,  is  Boucher  v.  Lawsoa,  in  which  the  opinion  of 
Lord  Hardwicte,  then  Chief  Justice  of  the  King's  Bench  is  thus  record- 
ed : — "  I  think  the  unlawfulness  of  the  trade  makes  no  difference,  for  it 
is  not  material  to  us  what  the  law  of  Portugal  is,  but  what  the  law  of 
England  is;  and  here  in  England  it  is  not  only  a  lawful  trade,  but  very 
much  enconraged,"(i) 

This  judgment  was  delivered  in  the  9th  year  of  George  II. 


*No.  2.  [*484J 

In  the  15th  year  of  George  III.,  the  following  case  was  tried  ia  the 
Court  of  King's  Bench : — (/c) 

iiOLMAN  ei  aV  verms  Johnson,  alias  newland, 

"  Assumpsit  for  goods  sold  and  delivered :  Plea  non-assumpsit  and 
verdict  for  the  plaintiff.  Upon  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted,  Lord  Mansfield  reported  the  case,  which  was 
shortly  this :  The  plaintiff  who  was  a  resident  at,  and  an  inhabitant  at 
Dunkirk,  together  with  his  partner,  a  native  of  that  place,  sold  and  de- 
livered a  quantity  of  tea,  for  the  prioe  of  which  the  action  was  brought, 
to  the  order  of  tLe  defendant,  knowing  it  was  intended  to  be  smuggled 
by  him  into  England.  They  had  however  no  concern  in  the  smuggling 
scheme  itself,  but  merely  sold  this  tea  to  him,  as  they  would  have  done 
to  any  other  person  in  the  common  and  ordinary  course  of  their  trade. 

Mr,  Mansfield,  in  support  of  the  rule,  insisted,  that  the  contract  for 
the  sale  of  this  tea  being  founded  upon  an  intention  to  make  an  illicit  use 
of  it,  which  intention  and  purpose  was  with  the  privity  and  knowledge 
of  the  plaintiff,  he  was  not  entitled  to  the  assistance  of  the  laws  of  this 
country  to  recover  the  va!ue  of  it.  He  cited  Huberns,  vol.  ii,  pp.  538, 
539,  and  Kobinson  v.  Bland,  to  show  that  the  contract  must  be  judged 
by  the  laws  of  this  country,  and  consequently  that  an  action  for  the  price 
of  the  tea  could  not  b 


>v  Google 


322  PHILLIMORE    ON    IN  TB  K  N  AT  I  ON  AL    LAW". 

Ml)         g   M     D        p    t        d    W     B  11  (       for  the 

pl      ( ff        t     d  J     b  t  th       nt      t  h  mpl  t    by  th    d  livery  of 

b  g  d  fc  D  k  k  wh  lb  pl  t  ff  m  gbt  1  wf  Uy  11  and  the 
d  f  nl     t  1  wf  lly  b  y    t        Id  n    th      d        ly  d       tly  b    aaid  to 

b    d  n  It         f  th    1  w     f  th  nt  y  q        ly   t  was  a 

d      d      Id     nt      t     nd  th    pl      t  ff      t  ll  d  t  It  was  of 

n    ro  m     t  a  t    tli     pl      t  ff  wb  t  th    d  f    d     t  m    nt  to  do 

■w  th  th    te  h  d  h    a  y     t       t       tl  t      If  h    1    d     r  if  the 

t      t  L  d  I     n  th  t  th    pi      t  ff  h     Id  d  1        th    t  E     land,  it 

wonld  have  beeu  a  different  question ;  but  there  was  no  such  undertaking 
on  bis  part.  They  pressed  the  argument  ab  ineonvenionti,  and  oited  seve- 
ral caasB : — M8S.  at  Ni.  Pri.  before  Lord  Mansfield,  sitttings  in  London. — 
An  action  brought  bj  the  plaintiffs,  who  were  lace- merchants  in  Paris, 
for  lacsB,  (which  were  contraband  in  this  conntry)  sold  and  delivered  to 
the  defendant's  order  at  Calais.  The  question  made  was,  whether  the 
■vendor  of  contraband  goods  at  Paris  waa  not  bound  to  run  the  risk  of 
(-^jo^-|  their  being  *amugglod  into  this  country.  But  Lord  Mansfield 
L  -I  hold,  that  as  the  contract  on  the  part  of  the  plaintiff  was  eompleat 
by  his  delivering  the  laees  at  Calais,  he  was  clearly  entitled  to  recover, 
and  the  jury  found  a  verdict  aooovdinglj. — Faikney  v.  Reynous  and 
Eichardson,  East,  7  Geo-  3,  E.  E.  ainee  reported  in  4  Bur.  2069,  and  1 
Black.  633,  where  one  partner  in  a  stock-jobbing  contract  lent  the  other 
1500?.  to  pay  his  moiety  of  the  differences  on  the  rescov/nter  day;  and 
though  this  was  pleaded  to  the  bond,  the  Court  upon  demurrer  over-ruled 
the  plea,  and  held  the  plaintiff  was  entitled  to  recover.  Bruston  v.  Clif- 
ford. In  Chan,  before  Lord  Camden,  4th  December,  1767.  Alsibrook 
V.  Hall  in  C,  B.  where  money  paid  for  the  defendant  for  a  gaming  debt 
was  held  recoverable  bj  the  plaintiff. 

"  Lord  Mansfield. — '  There  can  be  no  doubt,  but  that  every  action  tried 
here  must  be  tried  by  the  law  of  England ;  but  the  law  of  England  says, 
that  in  a  variety  of  instances,  with  regard  to  contracts  legally  made 
abroad,  the  laws  of  the  country  where  the  cause  of  action  arose  shall 

govern There  are  a  great  many  cases  which  every  country  says  shall  bo 

determined  by  the  lawa  of  foreign  countries  where  they  arise.  But  I  do 
not  see  how  the  principles  on  which  that  doctrine  obtains,  arc  applicable 
to  the  present  case.  Eor  no  country  ever  takes  notice  of  the  revenue 
laws  of  another. 

"  'The  objection,  that  a  contract  is  immoral  or  illegal  as  between 
plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of  the 
defendant.  It  is  not  for  his  sake,  however,  that  the  objection  is  ever 
allowed;  but  it  is  founded  ia  general  principles  of  policy,  which  the  de- 
fendant has  the  advantage  of,  contrary  to  the  real  justice,  as  between 
him  and  the  plaintiff,  by  accident,  if  I  may  so  say.  The  principle  of 
public  policy  is  this;  ex  dolo  malo  non  oritur  actio.  No  court  will  lend 
its  aid  to  a  man  who  founds  his  cause  of  action  upon  an  immoral  or  an 
illegal  act.  If,  from  the  plaintiff's  own  stating  or  otherwise,  the  cause 
of  action  appears  to  arise  ex  turpi  caui&,  or  the  transgression  of  a  posi- 
tive law  of  this  country,  there  the  Court  says  he  has  no  right  to  be  assisted. 
It  is  upon  that  ground  the  Court  goes;  not  for  the  sake  of  the  defend- 
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ant,  but  because  they  will  cot  lend  their  aid  to  sucli  a  plaintiff.  So  if 
the  plaintiff  and  defendant  were  to  change  sides,  ami  the  defendant 
was  to  bring  his  action  against  the  plaintiff,  the  laftor  would  then  have 
the  advantage  of  it ;  for  where  both  are  iqua7!i/ ht  laxih,  potior  tsl  con- 
ditio defendentia. 

"  '  The  question  therefore  is,  whether,  in  this  ease,  the  plaintiff's  de- 
mand is  founded  upon  the  ground  of  any  im  moral  aot  or  contract,  or  upon 
the  ground  of  his  being  guilty  of  any  thing  which  is  prohibited  by  a 
positive  law  of  this  country  — An  immoral  contraot  it  eertainlj  is  not  j 
for  the  revenue  laws  themBelves,  as  well  as  the  offences  against  them, 
are  all  podtiin  juris.  What  *then  is  the  contract  of  the  plaintiff?  r-i^ian-y 
It  is  this;   being  a  resident  and  inhabitant  of  Dunkirk,  together  L  -■ 

with  his  partner,  who  was  born  there,  he  sells  a  quantity  of  tea  to  the 
defendant,  and  delivers  it  at  Dunkirk  to  the  defendant's  order,  to  bo  paid 
for  in  ready  money  tliere,  or  by  bills  drawn  personally  upon  him  in  Eng- 
land. This  is  an  action  brought  merely  for  goods  sold  and  delivered  at 
Dunkirk.  Where  then,  or  in  what  respect  is  the  plaintiff  guilty  of  any 
Crime  ?  Is  there  any  law  of  England  transgressed  by  a  person  making  a 
compleat  sale  of  a  parcel  of  goods  at  Dunkirk,  and  giving  credit  for 
them  ?  The  contract  is  compleat,  and  nothing  is  left  to  be  done.  The 
seller  indeed,  knows  what  the  buyer  is  going  to  do  with  the  goods,  but 
has  no  concern  in  the  transaction  itself.  It  is  not  a  bargain  to  be  paid 
in  case  the  vendee  should  succeed  in  landing  the  goods  ;  but  the  interest 
of  the  vendor  is  totally  at  an  end,  and  bis  contract  compleat  by  the  deli- 
va-y  of  the  goods  at  Dunkirk. 

"  '  To  what  a  dangerous  extent  would  this  go  if  it  was  to  be  held  a 
crima.  If  contraband  cloaths  aro  bought  in  France,  and  brought 
home  hither ;  or  if  glass  bought  abroad,  whiuh  ought  to  pay  a  great  duty, 
is  run  into  England;  shall  the  French  taylor  or  the  glass- manufacturer 
stand  to  the  risk  or  loss  attending  their  being  run  into  England  1  Clearly 
not.  Debt  follows  ihe  parson,  and  may  be  recovered  in  England,  let  the 
contract  of  debt  be  made  where  it  will ;  and  the  law  allows  a  flotion  for 
the  sake  of  expediting  the  remedy.  Therefore  I  am  clearly  of  opinion, 
that  the  vendors  of  these  goods  are  not  guilty  of  any  oifencc,  nor  have 
they  transgressed  against  the  provisions  of  any  Act  of  Parliament. 

"  <  I  am  very  glad  the  old  books  have  been  looked  into.  The  doetrine 
Hubems  lays  down,  is  founded  in  good  sense,  and  general  principles  of 
justice.  I  entirely  agree  with  him.  He  puts  the  very  case  in  question, 
thus :  Tit.  de  conflictu  legum,  vol.  ii.  p.  539.  "  In  oerto  loco  merces 
qu£edam  prohibitEe  sunt.  Si  vendantur  ibi  contractus  est  nuUus.  Verura, 
si  merx  eadem  alibi  sit  vendita,  ubi  non  erat  tnlerdieta,  emptor  condem- 
nabituv,  quia,  eontraotaa  inde  ah  initio  validus  fait."  Translated,  it 
might  he  rendered  thus  :  In  England,  tea,  which  has  not  paid  duty,  is 
prohibited ;  and  if  sold  there  the  ooatract  is  n-uU  and  void.  But  if  sold 
and  delivered  at  a  place  where  it  is  not  prohibited,  as  at  Dunkirk,  and  an 
action  is  brought  for  the  price  of  it  in  England,  the  buyer  shall  be  con- 
demned to  pay  the  price ;  becanse  the  original  contract  was  good  and 
valid. — lie  goes  on  thus:  "Verura  si  merces  venditie  in  altera  loco,  ubi 
prohibilEO  sunt  essent  fradendse,  jam  non  fierct  condemnation  quia  repug- 
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naret  hoc  jar  et  com  mod  ro  [  U  o«  qu'B  mprees  proh  Lu  t  ^PPV 
this  a  (he  same  mitmer  — But  f  the  ^oods  sold  were  to  he  7  ?  eta 
England  whe  e  they  ire  proh  b  te  1  the  o  ntract  i  ¥    d   and  he  buyer 

.  sha  I  not  he  1  al-le  i  an  i  t  on  fur  the  *pr  ce  bed  se  t  wo  Id 
L  ^^  J  he  an  nco  ven  en  e  acl  prejud  ee  to  tho  Sta  e  f  su  h  an  ct  on 
could  ]  e  ma  nta  no  1 

"  TI  e  _/  (  ot  the  whole  turns  upon  tli  s  — that  the  c  nolo  ¥o  de 
livery  w  3  at  Dunk  rk  If  tl  e  defendant  hid  be  p  ke  the  tea  at  Dun 
kirk  to  be  3  nt  to  Eagland  at  a  eeita  n  pnee  and  the  pla  nf  fl  had 
undertaken  to  send  t  ato  Englanl  o  had  had  my  concern  n  the  run 
ninf,  t  nto  EDj,l3n1  he  woull  have  been  an  offender  a^a  n&t  th  laws  of 
this  count  y  But  uj  on  the  fac  ot  h  co  e  from  the  first  to  the  la  t 
he  clea  Ij  b  a  offen  led  af,a  ngt  no  kw  of  EngUnd  Therefore  let  the 
rule  for  a  new  trial  bo  discharged.' 

"The  three  other  judges  concurred." 


In  the  4tli  year  of  George  IV.,  the  following  case  was  deuided  in  the 
Court  of  King's  Bench  : — (?) 

JAMES  V.  CATnERWOOD. — {June,  1823.) 

"  Assumpsit  for  money  lent.  Pleaj  first,  non-assumpsit,  and  second, 
the  statute  of  Limitations.  At  the  trial  before  Abbott,  C.  J.,  at  the 
Second  Middlesex  Sittings  in  Easter  Term,  it  appeared  that  the  money 
in  question  was  lent  by  plaintifi'  to  defendant  in  France,  in  the  year  1814, 
where  both  parties  then  resided.  To  prove  the  loan,  roeeipta  for  the 
money,  dated  in  the  year  1817,  and  signed  by  the  defendant,  but  not  stamp- 
ed, were  tendered  in  evidence.  The  defendant's  counsel  objected  to  those 
receipts  as  inadmissible,  and  offered  to  show,  that  by  the  law  of  Prance, 
such  receipts  rei^uired  a  stamp;  but  the  learned  judge  being  of  opinion 
that  they  were  admissible  here,  as  acknowledgements  of  the  debt,  with- 
out any  st^mp,  rejected  that  evidence,  and  the  plaintiff  had  a  verdict. 

"  Cbitty  now  moved  for  a  new  trial,  on  the  ground  that  the  defendant 
should  have  been  allowed  to  produce  evidence  of  the  law  of  France,  to 
show  that  in  that  country  such  receipts  were  not  legal  without  a  stamp, 
and  contended  that  as  every  contract  must  be  entered  into  in  conformity 
with  the  lex  loci,  it  was  competent  to  the  defendant  to  show  that  this  con- 
tract bad  not  so  been  entered  into.  (Best,  J. — '  Can  we  take  notice  of  the 
rovenaelaws  of  France?'  Abbott,  C.  J. — 'That  is  the  question.  In  the 
time  of  Lord  Hardwicke,  it  became  a  maxim,  that  the  Courts  of  this 
country  will  not  take  notice  of  the  revenue  laws  of  a  foreign  State. 
There  ia  no  reciprocity  between  nations  in  this  respect.  Foreign  States 
r*4881  '^'*  ""^  ^"^^  ^^^  notice  of  our  stamp  laws,  and  why  *should  we 
■■  -^  be  so  courteous  to  them,  when  they  do  not  give  effect  to  ours  ?') 
There  certainly  was  a  dictum  of  Lord  Hardwicke,  that  an  English  Court 
cannot  take  notice  of  the  revenue  laws  of  a  foreign  country,  but  here  was 

(!)  3  Dowliog  k  Bylaod's  Reports,  pp.  190-1. 
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no  solemn  decision  upon  that  point ;  wliich  aeema  rather  to  have  been 
taken  for  gvaatod,  than  grounded  on  any  authority.  It  is  admitted  by 
foreign  writers,  and  others,  that  though  an  iastrument  made  in  a  foreign 
country,  may  not  be  admissible  in  evidence,  jet  it  dooa  not  make  it  void ; 
but  that  if  any  ase  is  to  be  made  of  it,  evidence  must  be  adduced  to  show 
that  it  has  been  framed  according  to  the  leJ^  loci.  Upon  this  principle 
it  is  a  matter  worthy  of  further  consideration,  whether  it  was  not  com- 
petent l«  the  defendant  to  show  that,  by  the  law  of  France,  these  receipts 
would  not  bo  binding  in  that  country  unless  stamped. 

"  Abbott,  C.  J. — '  This  point  is  too  plain  for  argument.  It  has  been 
settled,  or  at  least  considered  as  settled,  ever  since  the  time  of  Lord 
Eardwicke,  that  in  a  British  Court  we  cannot  take  notice  of  the  revenue 
laws  of  a  foreign  State,  It  would  be  productive  of  prodigious  inconve- 
nience, if  in  every  case  in  which  an  instrument  was  executed  in  a  foreign 
country,  we  were  to  reeeive  in  evidence  what  tte  law  of  that  country  was, 
in  order  to  asoertaia  whether  the  instrument  was  or  was  not  valid. 
Nothing  must  be  taken  by  the  motion.' 

"  Holroyd,  J.fm)  and  Best,  J.  concurred. 

"  Rule  refused." 


No.  4. 

It  is  difEouIt  to  strive  against  the  authority  of  Hardwioke,  Mansfield, 
and  Tenterden,  but  the  international  jurist  must  lament  that  a  more 
liberal  view  of  international  obligations,  by  way  of  comity  at  least,  has  not 
been  taken  by  these  great  luminaries  of  the  English  law.  And  it  is  right 
to  add  that  the  authority  of  Stowell  supports  a  case  of  gross  fraud  upon 
an  enemy  which  it  is  difficult  to  reconcile  with  the  lascst  views  of  bellige- 
rent morality.     The  case  is  as  follows  : — 

Case  of  the  Lohdon.Cm) 

"  This  was  also  the  case  of  a  British  ship  and  cargo,  captured  by  an 
American  privateer,  the  captain  of  which  offered  to  restore  the  ship  and 
cargo  to  the  master,  on  condition  of  his  drawing  a  bill  for  1,000;.,  paj- 
ablo  in  London.  The  master  accepted  the  restitution  on  these  terms, 
and  accordingly  drew  a  bill  to  that  amount;  but  took  care  to  send 
advices  to  London  in  time  to  *prevent  payment  of  it.  A  demand  r#ioq-i 
waa  now  made  by  him  for  salvage  on  the  cargo,  as  recaptured  <-  ' 
from  the  enemy.  The  value  of  the  cargo  was  stated  to  be  from  1,500^, 
to  2,000?. 

"  The  Court  gave  him  one-tenth  and  Ms  expenses." 

No.  5. 

To  these  cases  it  should  be  added  that  it  waa  actually  held  in  the  case 
of  Smith  V.  Marconnay,(o)  "that  the  maker  of  paper  in  England,  know- 

(m)  BajlBj,  J.,  waa  absent. 

In)  2  Dodson's  Admiralty  Reports,  1i. 

\o)  2  Paake's  Deports,  81. 
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a,  boDa  fide  sale,  (and  there  is  DOthing  in  the  evidence  before  us  to  con- 
tradict it,)  tliere  is  no  pretence  to  say  that  tiio  original  outfit  on  the  voy- 
age was  illegal,  or  that  a  capture  made  after  the  sale  was  for  that  cause 
alone,  invalid."{^) 

A  similar  doctrine  has  been  laid  down  in  other  eases,  But  Dr.  Story, 
in  his  Commentaries  on  the  Conflict  of  Laws,  speaking  as  a  jurist,  repro- 
bates, with  Pothier,  the  principle  of  these  decisions.  Dr.  Story  says — 
"  It  might  be  different  according  to  tiie  received,  although  it  should  seem 
upon  principle  indefensible,  doctrine  of  judicial  tribunals,  if  the  contract 
were  made  in  some  other  country,  or  in  the  foreign  country  to  which  the 
parties  belong;  for  (as  has  been  seen)  it  has  been  long  laid  down  as  a 
settled  principle,  that  no  nation  is  bound  to  protect,  or  to  Regard  the 
r*iam  revenue  laws  of  another  country;  and,  therefore,  a  contract  *made 
L  -1  in  one  country  by  subjects  or  residents  there  to  evade  the  reve- 
nue laws  of  anothei  oountvy,  is  not  deemed  iliegil  in  the  countiy  of  its 
orig  n  Against  this  pnneiple  Pothierfj)  has  argued  strongly  as  being 
incons  stent  w  th  good  faith  and  the  moial  duties  of  nations  Vdlinif/-) 
however,  supports  it ,  and  Em6rig0D('')  defends  it,  upon  the  unsatisfac- 
tory giound,  that  smuggling  is  a  vict.  common  to  all  natitns  An 
enlightened  policy,  founded  upon  national  justice  as  well  as  national 
interest,  would  «eem  to  favour  the  opinion  of  Potbicr  in  all  oases  where 
positive  legi-'lation  has  cot  ddopted  the  principle  as  a  retaliation  upon 
the  narrow  and  estlusive  revenue  system  of  another  nation  The  eon 
ti'try  dootiiue  seem?,  however,  firmly  established  in  the  actual  practice 
of  modem  nations,  without  any  luoh  discrimination,  toD  fiinly,  pcrhipi, 
to  be  shiUen,  except  by  some  leg  sUtive  act  abolishing  it    (/) 

(p)  7  Whcaton's  [Amer.)  Hepotts,  340. 

(g)  Polhier,  Asanr.  n.  58.  (r)  2  Valiu  Coma.  art.  49,  p.  121. 

)«)  EmMgon,  c.  S,  s.  B,  pp.  212,  215. 

(t)  Story,  Conflict  of  Laws,  o.  viii,  s,  25'J,  p.  333. 
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Th        s    ge  '     P  th'  r  (o  which  Dr  Story  refers  is  as  follows  ■ — 
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♦APPENDIX  III.     (Page  79.     Chap.  8.)  [M91] 

TEEATIES INTERPEETATiON    OP. 

No.  1. 

Intarpretatio  §  4.      Pacts  MonaMeriensiu,  30  Januor.  1648.(3:) 

"  LoNGUM  esaet  esponevo,  quEe  Pontificiorum  fuerit  conditio  in  Belgio 
Fcederato  ah  initio  Reipublicie  ad  hsec  usque  tempora.  Ne  quidem  ani- 
mus est  commcmorare,  qu£e  in  Imperio  Ordinum  Generalium,  ot  quao  in 
singulis  Provinciia  contra  solos  Eoclcsiasticos,  qui  Pontifiei  Romano 
adsurgunt,  oonstituta  et  dccreta  sunt.  In  rem  noatram  sufGcit  scire,  ut 
LMcis  Pontificiis  in  Belgio  Foederato  libers  morari  semper  licuit,  ita  Cle- 
ricis,  etiam  ante  pacom  Monasteriensem,  non  liouisae,  Jesuitis  quidem,. 
qui  in  Belgio  Fcederato  invenirentur,  600,  florenorum  mulotam  Ordinea 
G-enerales  conatituerunt  in  Edictis  26  Febr.,  1622,  8  Sept.,  1692,  et  30 
Aug.,  1641,  ceteris  omnibus  Ecolesiasticis  Belgio  Fcoderato  simpliciler 
interdicto,  exceptis  duutasat  iis,  qui  ante  annum  1722,  hie  habitassent, 
dummodo  intira  dies  octo  nomina  sua  ad  Magistratum  loci,  uhi  dcgunt, 
deferrent,  et  aeonndum  leges  Ordinum  viverent. 

"Eecte  se  hababant  ea  Bdicta  tempore  belli  Hispaniei,  quo  facta  suat, 
sed  qujero,  an  recte  se  habeal  Edictum,  quod  Ordines  G-enerales  post 
paoem  Mouasterienseni  promulgarunt  14  Apr.    1649,  quo  priora  ilia 

(a)  Pothier,  Qiavres  de  Traits  du  Contrat  d' Assurance,  t.  iii.  c,  i.  sect.  2,  art.  2, 
8,  2,  p.  58. 
(x)  Bj'nkershoek,  Quxstiouea  Juris  Pablici,  lib.  ii.  cap,  SO. 
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Bdiota,  quorum  senteutiam  retuli,  repetita  et  servari  jussa  suet?  Tel 
potius  quEero,  an  non  sEeyiora  ilia  Ediota  restriugi  et  temperari  debeant 
quod  ad  Eccleaiaaticoa,  qui  ex  Imperio  Regis  Hispaaiarum,  Belgio  forte 
tunc  Hispanico,  nunc  Austriaco,  hio  adsuat  ?  Quseatioaem  facit  §  4,  Pacis 
Monasteriensis  30  Jan.  1648,  quo  inter  Regem  Hispaniarum  et  Ordines 
Generales  couvenit,  ut  olim  quoque  oocvenerat  §  4,  Induciarum  9  Apr. 
1609,  altering  subditis  et  ineolis,  absque  uUo  personarum  discrimine,  in 
alterius  Imperium  recte  licere  adveniro,  ibi  raauere  et  agere,  et  oommer- 
eia  sua  exercere.  Yerba  Belgice  sic  habent :  de  Ondersaten  en  imooon- 
deren  van  de  JJandscJiappen  van  de  voorschr.  Beereti  Coning  en  Slaten. 

ffuUen  ook  mogen  homen  m  hl^ven  in  de  Landschappen  de  een 

van  de  andei-e,  en  daar  doen  hare  Irajique  en  eommeseie  in  aUe  versekert' 
heid,  zoo  ter  Zee,  andere  Wateren,  ah  te  Lamde. 

"  Sane  plevique  Belgse  Efederati  videntur  crcdidisso,  salva  ea  pace, 
duriora  ilia  Ediota  esplicari  non  posse,  atque  ita  Eoolesiasliois  Pontificiis 
oraniuo  prodesae  d.  §  4.  Gelri  quidem,  et  HoUandi,  et  Frisii,  et  Gronin- 
r*4Q21  ^^"^^  '°  extraordinariia  Ordinam  *G-eneraliam  Gomitiis,  proximo 
L  J  post  illam  pacem  habitis  anno  1650,  et  1651,  proposuerunt,  eser- 
eerenturOrdinum  Ediota  contra  effranemEcclesiasticorum  in  hasKegiones 
veniendi  lioeatiam,  sed  hoc  nominatim  addito,  guatenwB  salva  pace  fieri 
posset,  CQJU3  nomine  non  aliam,  quani  illam  Monasteriensem,  intelligo,  et 
ita  quoque,  addita  tac  ipsa  clausula,  Ordines  G-enerales  decreverunt  27 
Jan.  1651.  Quia  autom  ilia  clausula  parum  certitudinis  habebat,  idoirco 
io  iisdem  Comitiis  mense  Apr.  1651,  propositum  eat,  tabiia  ratione 
eorum,  qose  tempore  iaduciarum  acta  geata  erant,  certa  ei  rei  forma  dare- 
tur,  sed  traditum  invenio,  earn  non  ease  constitutam,  verum  ad  ordinarium 
Ordinum  Generalium  Collegium  rejectam  ejus  rei  curam,  atque  adeo 
tacite  substitum  esse  in  illo  Deoreto  27  Jan.  1651,  nihil  enim  quicquam 
postea  deflnitum  est. 

"Nondum  igitur  estricata  res  erat.  Zelandi,  ut  estvicarcnt,  22  Jan. 
1651,  in  iisdem  extraordinariis  Comitiis  alia  rem  adgressi  sunt  via. 
Existimarunt  illi,  noa  obstante  eo  §  4,  omnes  Eeolesiaaticos,  qui  Ponti- 
ficia  Sacra  aequuntur,  oxpelli,  noe  uUos  alios  admitti  posse,  quod  nempe 
illi  Eccleaiastici,  utut  ex  Imperio  Hispanico  advenientea,  non  essent 
Be^s  Hispaniarum  subditi,  aed  Papse  Romani.  Addebant,  id  ipsum 
Eegia  Logatoa  eo  tempore,  quo  pax  ilia  pangebatuv,  fnisse  testates,  quia 
etiam  Ordines  ia  deliberatioaibua,  qute  paoem  prseceaseruat,  decrevisse, 
nihilominus  Ediota,  conlra  Ecoleaiestieos  Pontificios  facta,  effectum  case 
babitura,  Quas  rationes  Synodorum  Legati  per  libellum,  iisdem  Comi- 
tiis porrectum,  deiude  suas  feoerunt.  At  prima  ratio  apud  me  parum 
valet.  Ecclesiastic!  utiquc  etiam  aunt  subditi,  et  pro  subditis  habentur  in 
omnibus  Imperils  Pontificiia.  Si  tamen,  qua  sunt  Eccleaiastici,  subditos 
Kegis  esse  Eegcs  propter  jarisdictionem  Eeclesiaaticam,  non  negabis  ceite, 
qui  ex  Imperio  Hispanico  ad  nos  adyenere,  Eegis  Hispaniarum  esse  inco- 
laa,  inwoonderen,  pax  autem  loquitur  de  subditis  et  ineolis,  ondersaten 
en  intooonderen.  Legates  Regis  aliud  fuisse  testatos,  et  Ordinea  in  prPB- 
viis  deliberationibus  modo  decrevisse,  etiam  post  pacem  factam  tuenda 
esse  Sisviora  ilia  Edicta,  non  comperi,  etsi  diligenter  qu^esiverim,  neque 
adeo  de  duabus  illis  rationibus,  qute  faeti  sunt,  quicquam  babeo,  i^uod 
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dicam,  neo  etiam  de  his  quic(iuain  dixorant  Gelri,  Hollandi,  Friaii  et 
G-roningani,  neo  postea  etiam  Transisulani,  quamvis  in  Pontificioa  adhuc 
magis  acerbi.  Et  tamen  illie  ratioDes,  in  causa  adeo  recenti,  omnos  illos 
latere  non  potuerunt.  Hoe  unura  eomperi,  Ordines,  priusquaoi  Legates 
BU08  ad  pacem  pongendam  mitterent,  simpliciter  deereyisso,  se  tuitaros 
puriora  Sscra,  publioe  reeepta,  sed  aliud  eat  Sacra  ilia  tuori,  aliud  duriora 
ilia  Ediota  exsequi.  Neque  etiam  animadverto,  quid  prodesset,  si  I/egati 
Regis  ante  pacem  pacEam  vel  tale  quid  garrivissent,  vel  ipsi  Ordines  deeve- 
vissent.  Quid  in  ipsa  pace  convenerit,  unice  quasrendum,  ot  ex  ejus 
legibus,  si  quid  inter  Prinoipea  inoidat,  definiendum  est. 

*"E'uit,  cnm  pntarem,  d.  §  4,  duntasat  esse  iatolligendum  1-5,^00-1 
de  ejusmodi  subditis  et  incolis,  qui  commeroia  exercerent,  ajunt  L  -' 

enim  verba  finalia,  qute  esliibui,  ere  daar  doen  Jiare  trafi^ue  en  commercie, 
Sed  bona  fides  illam  interprelationem  respuit,  nam,  quod  de  mercatnra 
additur,  non  aliam  causam  habet,  quam  quod  eo  pleramque  fine  alte- 
rius  subditi  alterius  Pricoipis  Imperium  frequentent,  non  qaod  iuterdi- 
eatur  alterius  eubditis  in  alterius  Imperium  adTenire,  et  ibi  forte  otiari, 
pbilosophari,  et  procnl  negotiia  aeourum  agere  jovum.  Hao  igitnr  aen- 
tentia  nunc  non  utor,  niasimc  quum  alia,  et,  ni  fallor,  verior  succurrat. 
Nempe  Clericatns  PontificiuSj  postquam  emendatior  Religio  publico  re- 
eepta fuit,  in  hisee  Eegionibus  criminis  epeoiem  quandam  habebat,  neque 
enim  ouiqnam  hie  impune  Clerioo  esse  lioebat,  quibusdam  Clerieis  posita 
mulcta,  et  omnibus,  ut  dixi,  advenis  Belgio  Foiderato  interdjeto,  quin  et 
indigenis  sub  certo  mode.  Sic  leges  moresque  ferebant,  etiara  ante  pacem 
Monasteriensem ;  criminosis  autom,  ex  mente  d.  §  4,  quamvis  in  alterius 
Imperio  habitarent,  in  alterius  Imperium,  ubi  oriminosi  sunt,  advenire 
nequaquam  licet.  Eaotus  est  <?.  §  4,  belli  finiendi  ergo  inter  Regem  et 
Ordines,  ut  ale,  quemadmodum  ibi  palam  expresaum  est,  inter  utriusque 
Bubditos  cesset,  quicquid  antea  hostile  fuit,  sed  non  ui  cessaret  perso- 
quutio  criminum,  qn£B,  etiam  extra  causam  belli,  leges  publico  vindica- 
bant.  Quare  d.  g  4,  prodesse  ueqult  Ecolesiastieis,  quanquam  Hispa- 
niarum  Kegis  subditia,  quia  et  ante  illam  paeem  proscribe  ban  tar,  ot 
proscribebantur  non  tanquam  Hegis  Hispaniarum  subditi,  sed  tanquam 
Eccleaiastici,  omnium  enim  Principum  Eaolesiasticos  Pontificios,  etiam 
eorum,  quibusoum  pas  erat,  eadem  lex  arcebat.  Xlndo  manifestam  eat, 
anteqnam  Ecclesiastici,  nt  Regis  Kispaniaram  subditi,  etiam  hie  admit- 
terentur,  nova  opus  fuisse  paotione,  ex  qua,  quos  citra  belli  causajn  lex 
repellebat,  bio  adesae  liceret,  cujuamodi  paotio  nunquam  intercessit.  An 
tu  putas,  qui  non  propter  bellnm,  sed  propter  crimen  aliquod,  ex  Belgio 
Etederato  relegaii  dcportatlve  in  Ditioncm  Kegis  Hispaniarum  conoeaae- 
rant,  et  ibi,  qua  subditi  vel  incolic,  aliquamdiu  egerant,  an,  inquam,  tu 
putas,  lis,  ai  animum  revertendi  haberent,  per  d.  §  4,  in  Bfclgio  Ffedetato 
esse  licere?  ego  non  puto.  Exompio  res  fiet  clarior.  Omnes  Judaeoa 
impia  pietate,  et  in  manifestam  Imperil  aui  pemioiem  Hispani  proscrip- 
serunt,  et  in  aliis  etiam  Imperiia  inclementiua  habentur,  sed  aliter  Hol- 
landi, meroator  Populua,  aentlunt,  apnd  hos  enim  Judtei,  Gena  ad  Rom- 
publioam  commerciis  frequentandara  utilissima,  adeo  benigne  recepti 
sunt,  ut  utantnr  iisdem  Legibus  et  Prlvilegils,  quibus  utuntur  ceteri 
Hollandias  subditi  et  incolss.     Qurero  igitur,  an  Jud&eus  ex  HoUandia, 

November,  1855. — 22 
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Judseoruin  nutricula,  post  d.  ^  4,  in  Hispaniam  commeare,  ibique  libcre 
morari  possit?  Si  me  audias,  noa  poterit,  nam,  qua  Judseus,  ditt  anto  d. 
§  4,  prosoriptua  est,  nee  proBoriptis  favat  ille  §  4. 

"Quamvis  autem  i!Ia,  quam  dedi,  interpretatio  d.  §  4,  videatur 
*7eriflsiiii3,  dubito  tamen,  an  Ordines  HollandisB  ea  uti  possint. 
L  -f  Quum  onim  Judseoa  qnoadam  Hollaodos  male  aocepisscnt  Hia- 
pani,  et  Jadsei  ea  de  ve  easentquesti  apud  Ordines  Hollandise,  hi  12  Jul. 
1657,  decreverunt,  Judseos  illos,  male  acceptos,  habendos  esse  pro  sub- 
ditis  et  inoolis  Ftederati  Belgii,  ideoque  et  gaudere  oportere  eodem  Jure 
et  privilegiia,  quse  ex  pace,  cum  Hispanis  pacta,  aut  ex  Paoto  marino, 
ve!  ex  qnibusque  aliis  Conventionibus,  cum  aliia  Regibus,  Eebuapublicis, 
Prineipibus,  Ordinibus,  Urbibusve  factiB,  bujus  Keipublicse  subditis  et 
incolis  coropetunt,  addito  insupor  mandate,  sui  in  Ordinum  Genei'alium 
Collegium  Delegati  et  in  bac,  et  in  aliia  omnibus  eausis  ourarent,  Judsei 
seoundum  id  Decretum  omnino  defondorentur.  81  credaa,  illud  Docretum 
duQtaxat  pertinere  ad  bona,  non  etiam  ad  personaa  Judseorum,  falleria, 
nam  quod  ad  bona  nuUus  ab  Hispanis  metus :  eoce  enim  septennlo  ante 
id  Decretum,  anno  nempe  1650.  Hiapaniarum  Eegia  Legatus  apud 
Ordines  Generales  jam  erat  testatua,  Judteia,  qui  in  Belgio  Ffflderato 
essent,  in  Hiapania  licoreC  rea  auaa  agere  per  bominea  auoa,  et  oorum 
bona  non  aliter  baberentur,  quam  reliquorum  subditorum  Ftederati 
Belgii,  modo  no  ipsi  in  Hispaniam  vonirent. 

"Igitur  ampliua  deliberandum  est  de  juatitia  ejna  Decreti  12  Jul. 
1657,  Bed,  dum  deliberainua,  tenendum  eat,  reliquoa  Ordines  Ftederati 
Belgii  Bunquam  simile  quid  decrevisse,  per  eos  igitur  recte  aubsistero 
illam  interpretation  em  d.  §  i,  et,  bac  admissa,  satis  intelligimus,  duriora 
i!la  Edicta  contra  immoderatum  Eccleaiastioorum  Pontiflciorum  multitu- 
dinera,  in  has  Begiones  irruentera,  repeti  potuiaae  illo  14  Apr.  1649,  et 
postea  etiam  optimo  jaro  Sffipius  fuiaae  repetita.  Novissimum  Ordinum 
HoUandiEe  Edictum  ea  de  re  promulgatum  eat  21  Sept.  1730.  Sed  boc 
et  alia  ejuadem  argument!  prfetereo,  contentua  probasse,  nulla  ratione  d. 
§  4,  plerssque  Ordines  I'<ederati  Bolgii  habuJsae  sollioitoa,  atque  si 
nompe  obstaret  intordiotioni  Ctericoram,  hue  advenientiura  ex  Imperio 
Hispanieo." 

No.  2. 

Iietier  of  Sir  Leoline  Jenkim  to  the  Lords  of  the  Priv^  ChuncU  (jf) 

"  To  ike  Right  Sonmvahle  ths  Lords  of  Sis  Majesty's  Most  Honourable 

Frivy  Council,  appointed  a  Committee  for  his  Majenty't  Plantations. 

"December  1,  1668. 

«  My  Lords, 

"The  affair  of  St  Giiristopber'«,  (whereof  I  am  in  obedience  to  your 
Lordships  now  to  give  au  acoount)  seems  to  resolve  itself  into  tLese  fol- 
lowing inquiriea ; — 

r-^inc,-,        *"Firat,  whethei  tho  French  instruments  of  Cession,  and  the 
L        J  Moat  Chriatian  King's  despatches  and  orders  for  the  restoring  of 
His  Majesty's  part  of  that  island,  be  valid  and  aufficienl? 
(y)  Life  of  Jenkins,  toI.  ii.  p.  13&. 
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"I  cannot  aaj,  my  Lords,  but  that  the  instrnment  of  Cession  is  full 
enough,  and  agreeable  to  the  best  legal  forms  now  current  in  France 
and  Italy.     Of  the  despatches  there  is  this  account  to  be  given. 

"In  the  first,  dated  Augast  28,  1667,  the  order  for  Reatitution  was 
full  and  clear,  without  any  proyiso  or  condition,  yet  it  obtained  not  the 
effect  expected.  The  pretenca  was  that  the  Commander-in-Chief  M.  de 
la  Barre,  was  out  of  the  way  when  my  Lord  Willoughby  made  his 
demand :  but  it  aeema  that  was  not  all ;  for  whea  Colonel  Lambert  made 
the  same  demand  about  two  months  after,  at  Midsummer  last,  M.  de  la 
Barre  made  the  very  same  difficultloa  and  demands  that  the  Treneh  Am- 
bassador now  makes  in  his  last  Memorial. 

"In  the  second  despatch,  dated  the  17th  of  July  last,  the  Most  Chris- 
tian King  does  {upon  His  Majesty's  Letter)  bewail  the  disappointment 
to  my  Lord  Willonghby  in  very  passionate  language,  both  as  it  reflected 
upon  the  honour  of  a  JPrince,  tender  of  nothing  so  much  as  of  his  word; 
and  as  it  appeared  to  be  a  dissatisfaction  to  oar  most  gracious  Sovereign ; 
and  ha  make  amends)  the  French  Governor  is  commanded,  whether  M. 
de  la  Barre  be  in  the  way  or  not,  to  deliver  up  his  part  to  His  Majesty, 
all  delays  and  pretences  whatsoever  laid  aside,  under  pain  of  disobedience 
and  rebellion.  This  despatch  likewise  (in  all  probability)  obtains  no 
effect.  For  M.  de  I^onne  advises  my  Lord  8t.  Alban's  that  it  was  de- 
sired in  the  French  Court,  that  this  despatch  should  not  be  sent  away 
hence:  M.  de  la  Barre  having  been  written  to,  to  govern  himself  as  M. 
Colbert  should  direct  from  hence,  and  not  according  to  these  orders. 

"The  last  despatch,  dated  the  Slat  of  October  last,  varies  from  the 
tenour  of  both  the  former;  for  it  supposes  the  word  Thahitaiions  to  be 
within  the  intendment  of  the  Vllltb  Art  1  and  nsequently,  that  the 
French  bought  the  English  houses  and  1  n  1  a  w  11  as  their  stocks  and 
moveables.  And  then  it  takes  for  g  t  d  that  M  Colbert  has  satisfied 
His  Majesty  that  the  English  are  not  t  b  t  d  to  their  plantations, 
till  they  do  reimburse  the  French  of  th  d  mand  So  that  this  de- 
spatch being  compared  with  the  Aml^  ad  M  morial,  promises  no 
great  effect. 

"For  the  Ambassador  desires;  1.  That  the  French,  who  shall  become 
subjects  to  tbia  Crown,  may  be  treated  in  all  respects  as  English. 
2.  That  they  be  not  in  the  least  disturbed  in  their  possessions,  till  we 
pay  them  back  their  purchase-money.  8.  That  we  give  them  content 
(that  is  the  word,  which  cannot  imply  less  than  good  security)  in  the 
demands  they  make  for  improvements.  4.  That  His  Majesty  would 
please  to  prefix  a  day,  within  *which  the  Buglish  shall  be  bound  ri, jq(;-> 
to  reimburse  the  French;  and  in  default  of  doing  so,  the  English  t  J 
to  be  declared  for  ever  incapable  of  being  restored  to  their  own ;  This 
implies,  that  very  much  is  expected  to  be  done  on  our  part,  before  the 
French  do  anything  on  theirs;  as  if  the  Vlllth  Article  were  a  necessary 
condition,  antecedent  to  the  performance  of  the  Vnth,  which  is  not  only 
distant  from  the  sense  of  the  article,  but  contrary  to  the  tenonr  of  this 
and  all  other  Treaties.  And  though  the  King's  letter  mentions  no  more 
but  the  reimbursement  of  the  purchase-money,  yet  It  le  witli  a  fit'en 
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entendre,  that  this  must  be  done  effcotuaHy,  before  the  English  be  re- 
Btored  to  their  possessions. 

"Anotber  inquiry  is,  whether  the  word  Bona  ecmprebends  lands 
and  houses,  as  well  aa  stock,  and  those  moveables  whieb  wo  call  a  per- 
sonal estate? 

"It  cannot  be  denied,  my  Lords,  but  that  the  word  Sana,  in  tho 
Roman  Ciyil  La,w,  as  also  in  the  present  laws  and  customs  of  the  French, 
comprehends  both  the  one  and  the  other  in  many  cases  j  though  io  this 
ease  it  does  not,  as  may  be  evinced  by  several  arguments. 

"First,  In  this  Treaty  with  the  Dutch  and  the  Dane  at  Breda,  the 
clauses  and  proviso's  concerning  lands  and  immoveables  on  the  one  side, 
and  concerning  goods  and  moveables  on  the  other,  are  still  distinct  and 
separate,  as  things  opposite  in  their  notion.  For  instance,  in  the  Treaty 
with  the  Dutch,  the  right  of  all  lands,  towns,  forts,  places,  and  colonies, 
is,  in  the  Ilird  and  Vlth  Articles,  settled  one  way;  and  in  the  IVth  and 
Tilth,  that  of  Sona  cuncla  inohiHa,  another  way :  Just  so  it  is  with 
Denmark  ia  tbeVth;  their  moveables,  Quio^id  Bonorum,  iaM  under 
one  provision,  and  in  the  Vlth,  their  territories  under  another:  'Tis  so 
in  the  elaborate  Treaty  of  the  Pyrenees,  1659.  For  moveables,  des 
Debts,  MerchantdiaeSf  Effects  and  Meubles,  it  has  distinct  Articles,  the 
XXIInd  and  XXIXth,  but  nothing  moveable  mingles  in  those  other 
Articles  that  do  settle  lands,  territories,  and  real  estates.  So  it  is  in  the 
Treaty  of  Chastean  Cambresis,  and  several  others.  The  Territory  there- 
fore and  Sovereignty  of  St.  Ghristophcr's,  bemg  the  subject-matter  of 
the  Vllth  Article  of  the  Treaty  with  France,  the  word  Bona,  in  the 
following  Article,  {in  this  Treaty  as  well  as  in  the  others)  must  mean 
moveables,  and  nothing  else;  for  the  Forma  Com/Hnnf's  must  needs  in 
construction  of  law  be  here  intended  and  observed,  since  the  variation 
from  it  is  not  expressed.  And  it  cannot  be  well  imagined,  that  the 
word  Bm-a  should  signify  one  thing  to  the  Dutch  and  Dane,  and  an- 
other thing  to  the  French,  where  both  the  subject-matter  of  the  debate, 
and  the  persons  treated  with  by  the  three  parties,  were  the  very  same. 
From  these  concurrences,  the  law  raises  vaUdiasimam  conjeciuram,  and 
a  full  light  wherewithal  to  clear  the  ambiguity. 

"  Secondly,  The  case  of  the  English  is  extremely  favourable,  'tis  to 
r,tan-\  ^'^  restored  to  their  own  by  a  sacrfd  compact;  and  the  word  *Ile- 
L  -I  stitution  is  so  favourable,  that  when  a  heinous  malefactor  hath  it 
in  his  pardon  from  his  Prince,  it  does  not  only  take  off  his  punishment, 
but  also  restore  him  to  his  good  name,  honours,  and  estate :  much  more 
then  shall  those  that  are  restored  ex  dehito  justiiiee,  recover  everything 
that  the  Treaty  does  not  in  very  clear  and  express  terms  deny  them, 

"  Thirdly,  The  civilians  and  fendista  3,0  hold,  that  lands  held  by  such 
tenures  and  services  as  the  English  held  theirs  in  this  island,  are  not 
comprehended  under  the  word  Bona  ;  and  in  this  very  case,  when  they 
say,  (and  'tis  a  very  common  saying}  Bona  in  bello  capta  cedunt  occu- 
panft,  they  must  mean  moveables  only ;  the  lands  and  houses  going 
another  way,  that  is,  to  the  conqueror. 

"  Fourthly,  By  the  Vlth  Article  of  War,  upon  the  surrender  to  the 
French,  the  English  had  power  to  dispose  of  their  immoveables,  and  to 
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carry  away  tlieir  moveables,  exeeptiDg  nogroGS  and  cattle,  'tis  clear  they 
could  diaposo  of  no  more  than  what  the  Treaty  gave  thera  leave  to  do, 
all  the  rest  being  devolved  to  the  Fronoh  Jure  Belli;  therefore,  since 
they  had  cot  power  granted  them  to  dispose  of  their  Fonda,  Maisons, 
and  heritages,  their  houses  and  lands  did  not  pass,  Tho  word  Jmmeubles, 
wLen  opposed  to  Meubks  m  the  French  laws,  signifies  no  more  than  what 
we  call  chattells  teal,  parcels  of  the  freehold,  and  ohoses  ia  action,  here 
in  England. 

"  But  if  it  be  urged,  that  the  English  Lave  made  over,  not  only  their 
moveables,  but  their  lands  and  houses,  to  the  French  by  firm  oonvey- 
aaecs,  it  is  humbly  oocceived,  that  whatever  those  contracts  were,  they 
are  not  to  be  measured  and  expounded  by  the  Treaty,  Besides,  these 
conveyances  were  some  of  them  void,  as  being  forced  by  threats  and 
terrors;  some  of  them  voidable,  as  being  under  half  the  real  value,  and 
some  of  them  utterly  feigned  and  false.  An  instance  whereof  is  given 
in  Captain  Freeman,  who  was  before  your  Lordships  the  other  day.  He 
passed  away  his  estate  to  M.  de  Chambers,  Director  of  the  West-India 
Company,  for  40,000  sugars,  that  is,  about  400;.  sterling :  his  estate 
WIS  worth  1000/  a  ypir,  and  'tis  sot  down  in  the  contract,  that  he  has 
received  all  theso  sugars ,  yet  he  utterly  denies  the  receiving  of  one 
jenny  ^  ike  Nay,  that  ho  was  forced  fo  pay  20,000  sugars  for  a  boat 
to  this  puicbasei,  to  cairy  himself  and  his  family 

"  A  third  question  is,  whtther  the  French  are  hound  to  repair  His 
Majesty's  three  forts,  that  they  have  demolished,  ainie  the  publishing 
of  the  peace '' 

"There  is  no  e'^preas  provision,  my  Lords,  in  tho  Vllth  Article, 
about  rendering  the  f  Jits  to  His  Majesty  But  in  i,ase  the  French  (with 
whom  the  English  are  to  be  takba ^lari  pa^^sii)  had  been  beaten  out  of 
the  island,  the  rule  given  to  the  English  wis,  Ifihilomiiiils  «  earn 
Staium.  lestituantut  GaUi,  tn  quo  mitw  antii  1665  eranl.  And  the 
Dutch  stipulating  to  surrender  forts  among  other  things,  in  case  they 
should  take  them  after  the  10th  of  May,  *do  promise  that  bona  r^igg-i 
Ji  h  tn  eodem  ^ilane  slnlu  confestim  restiluenttM-  quo  tvm  temporia  t-  ^ 
itperientur,  qyandofrnKjue  de  insfavratd  Face  in  ?(ei&TO  Zod's  constahit. 
And  when  forts  are  to  be  rendered,  they  must  not  be  demolished  places  ; 
'  I  interpreting  of  Treaties,  the  rule  is  verba  arlis  (as  a  fort  Js) 


"A  fourth  inquiry  is,  concerning  the  improve  men  la  and  the  costs, 
which  the  French  are  said  to  be  at  upon  the  plantations. 

"  What  the  Ambassador's  Memorial  hath,  of  all  laws  and  all  nations 
allowing  for  necessary  expenses  and  improvements,  is  under  favour  to  be 
understood,  when  the  possess  i  is  la  ho  i  ijid  ,  but  if  he  be  mu7ie  fidti 
possessor,  s,n  usurper  solemnly  deuounoe  t  against,  yet  ccntmuing  hia 
usurpat  on  by  forco  of  aims,  he  shall  be  so  far  from  rpcovermg  his 
layings  oaf  thtt  he  shill  aooiunt  for  the  profits  he  hath  received  to  a 
farthing,  but  patting  the  cise,  that  the  French  had  been  all  this  while 
in  bona  fit,  as  they  were,  till  my  Lord  WiUoughby  summoned  them, 
yet  when  their  demands  are  not  liquid,  the  law  allows  them  not  to  detain 
the  thing  improved;  they  must  accept  of  security,  to  be  reimbursed  of 
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wbat  shall  appear  to  be  justly  due.     This  was  offered  the  Frenct  by 
Colonel  Lambert,  wben  Le  made  hia  demand  in  June  last,  but  it  was  not 


in  purchases  that  are  subject  to  Eestitution,  by  that  which 
the  French  call  Betraict  Ingnager,  the  buyer  is  expressly  forbidden  ia 
France  to  lay  oat  any  more,  or  other  charges  ia  building  or  repairing, 
than  are  purely  and  absolutely  necessary,  within  the  year  and  the  day 
allowed  to  the  next  of  kin  to  come  in.  The  reaaon  is,  that  the  pur- 
chaser may  not,  by  expenses  unnecessarily  laid  out,  render  the  recovery 
of  the  thing  more  difScult  to  the  family.  The  restitution  of  the  English 
in  this  case  is  no  less  favourable  :  Therefore,  whatever  the  French  have 
laid  out  since  the  knowledge  of  the  Treaty,  npon  pretence  of  improve- 
meLts,  they  have  laid  oat  in  their  own  wrong,  and  by  the  equity  of  law 
are  precluded,  and  have  no  colour  to  demand  any  account,  satisfaction, 
or  reimbursement  from  the  English. 

"  The  extravagant  demand,  my  Lords,  of  almost  7,000?.  sterling,  for 
food  and  necessaiies  to  the  English  prisoners,  and  of  800?,  for 
chirurgeons  about  them,  needs  not,  as  I  conceive,  any  answer,  till  it  be 
known  what  reparations  the  English  are  like  to  have  for  the  waste,  the 
spoils,  the  demolition,  acted  upon  their  plantations  since  the  peace. 

"  So  that,  my  Lords,  upon  the  whole  matter,  the  true  and  honest 
meaning  of  the  Treaty  being,  that  the  moat  Christian  King,  on  his  part, 
do  forthwith  order  hia  subjects  to  quit  all  the  plantations  they  are  pos- 
aessed  of,  and  to  leave  the  English  part  entirely  to  the  English ;  and 
that  His  Majesty,  on  the  other  side,  do  not  suffer  the  English  to  lay 
claim  to  their  own  cattle,  slaves,  or  other  goods,  unless  they  do  first  lay 
down  the  money  or  value,  for  which  *they  formerly  sold  them  ; 
I-  J  but  that  the  French  be  at  liberty  to  carry  thorn  away,  or  other- 
wise dispose  of  them  as  their  own  :  If  the  French  have  made  any 
improvements  before  notice  of  the  peace,  they  ought  to  be  reimbursed ; 
if  they  have  done  us  any  damages  since,  they  ought  to  repair  them. 
This  I  hope  will  be  done,  and  nothing  less  than  this  can  be  done,  if  the 
French  do,  as  the  Most  Christian  King  in  hJs  two  first  despatches  directs, 
proceed  dncerement  et  era  honne  foi/.  But  as  to  the  particular  demands 
of  disbursements  for  meliorations,  and  for  prisoners  on  their  side,  and 
the  demands  of  reparation  for  waste,  spoil,  and  att«r  demolition,  on  our 
side,  they  must,  as  I  humbly  conceive,  be  left  to  Commissioners  to  be 
adjusted  upon  the  place.  All  which  I  do  most  humbly  submit  to  your 
Lordship's  high  wisdom." 


No.  3. 

HOTEAM  AND   TWO  OTHERS   V-   THE  EAST  INDIA  0OMPANT.(2) 


"  The  ship  Ym-k,  of  wbieb  two  of  the  plaintiffs  were  part-owners, 
and  the  third  captain,  had  been  freighted  by  a  charter-party  between 

(j)  Douglas's  Eeports,  pp.  272-T8. 
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them  and  the  East  India  Company,  on  a  voyage  from  London  to  India 
and  back  to  London.  Oa  her  return  home  she  met  with  a  most  uncom- 
monly violent  storm  off  Margate,  where  she  was  stranded,  on  the  first  of 
January,  1779,  and  sunk  under  water.  By  this  misfortune,  a  great 
part  of  her  cargo  (being  salt-petre)  was  lost;  the  principal  part  of  what 
remained,  which  consisted  chiefly  of  pepper,  was  greatly  damaged  by 
the  sea-water,  but  was  got  out  of  the  ship  by  persons  sent  down  by  the 
Company,  and  brought  to  town  in  other  vessels,  where  a  particnlar  pro- 
eoaa  was  employed,  at  a  great  expense  to  the  Company,  to  restore  it,  in 
some  degree,  and  render  it  marketable.  The  ship,  after  being  in  a  great 
measure  unloaded,  was  with  much  difficulty  raised  out  of  the  water,  and 
arrived  in  the  port  of  London,  with  a  small  part  of  the  cargo  still 
remaining  on  board.  The  plaintifia  insisted,  that  she  had  arrived  at  her 
port  of  discharge,  and  had  performed  her  voyage  within  the  meaning  of 
the  charter-party,  and  that,  notwithstanding  the  misfortune  which  had 
happened,  and  the  loss  of  part,  and  the  damage  done  to  the  rest  of  the 
cargo,  they  were  entitled  to  be  paid  the  freight  of  the  goods  saved,  and 
the  demurrage.  The  defendants  contended ;  First,  that  in  the  events 
which  had  happened,  they  were  discharged  from  the  payment  of  any 
freight,  or  demumoe  ■  Secondly  that  if  they  were  liable  for  freight  and 
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tbat  the  Coaipanj  shall  and  will,  tit  oase  and  upon,  londition  that  tlie 
s/njj  pei'forms  lui  i  yage  tnif  arriia  at  Loivlon  in  mjety,  and  the  Biid 
patt-ownora  and  masteia  du  purf  jrm  the  uovonanta  on  their  part,  and 
■not  otherwise,  well  and  tiulj  paj  and  Jlow  the  frcij^ht  herein  men 
tioned.(a) 

"2.  'It  is  teteby  agreeJ,  that  in  case  the  ship  cloe^  not  anive  m 
safely  id  the  riyer  Thames,  and  there  mAe  a  nght  deliveij  of  the  vihoU 
aud  entire  cargo  and  landing  ou  board  the  <iaid  ship  as  aforesail,  the 
Company  shall  not  be  Inble  to  pay  any  nf  the  sums  of  money  lienin. 
before  agreed  to  he  patdfoi  fieiglil  and  demurraje,  noi  subject  to  any 
demands  of  tbe  said  part-owners  or  master  on  account  of  the  said  ship's 
r»=iOn  6'''^°'°S^  '"i  freight,  vojagea  for  the  *Company,  or  on  aecoiint 
L  J  of  any  other  employment,  any  other  law,  usage,  practice,  or 
custom,  not  withstanding. '(6) 

"  The  following  clause  was  the  foundation  of  tho  defence  on  the  second 

" '  And,  if  any  of  the  homeward-bound  cargo  stall  bo  lost  or  undeliv- 
ered into  the  said  Company's  warehouses  at  the  said  ship's  arrival  in 
England  (except  that  no  such  payment  shall  be  made  if  there  happens 
an  utter  inevitable  loss  of  ship  and  cargo,  nor  shall  any  other  payment 
be  made  for  such  goods  as  shall  necessarily  perish  or  be  cast  into  tho  sea 
for  the  preservation  of  the  ship  and  cargo,  than  by  an  average  to  bo  borne 
by  ship,  freight,  demurrage,  and  cargo,)  the  part-owners  and  master  shall 
pay  or  allow  to  tho  Company  the  prime  cost  of  suob  gooda,  and  SQL  for 
every  lOOZ.  on  such  prime  ooat.'((!) 

"  On  the  t/iij-d  issue  they  relied  on  the  following  clauses  : — 

"  1.  '  But,  if  any  of  the  homeward-bound  cargo,  when  delivered  into 
the  Company's  warehouses  in  England,  shall  be  found  to  be  prejudiced, 
wet,  or  damnified,  by  any  occasion  or  accident  whatsoever,  it  shall  bs  law- 
ful for  the  Company  to  refuse  such  goods,  and  in  such  case  the  part-owners 
and  master  shall  take  them,  and  allow  to  the  Company  the  sums  which 
they  are  invoiced  at,  with  charges,  customs,  and  duties ,  and  in  such  ease 
the  Company  shall  pay  no  charges  or  freight  for  the  said  goods  so  preju- 
diced, wet,  or  damnified,  unless  in  cases  of  damaged  pepper,  which  the 
part-owners  and  masters  are  to  allow  the  Company  for  at  the  current  price 
of  sound  pepper  in  Ijondon,  and  the  Company  are  to  pay  the  freight  and 
charges  on  such  pepper  as  if  it  were  not  damnified. (i?) 

"  2.  '  But  the  said  part-owners  shall  not  he  charged  with  any  sum  of 
money  in  respect  of  goods  damaged  on  board  the  said  ship,  but  such  as 
shall,  by  the  condition  and  appearance  of  the  package  thereof,  or  by  some 
other  reasonable  proof,  appear  to  be  ship-damage ;  any  thing  herein  con- 
tained to  the  contrary  thereof  in  anywise  notwithstanding,  (e) 

"3.  'A  provision  for  paying  demurrage  to  the  owners,  if  the  ship 
should  be  dispatched  safe  from  the  Malabar  coast,  and  should  not  make 
the  passage  in  a  limited  lime :  and  which  adda, '  and  the  owners  shall  not 

(a)  P.  8,  of  the  East  India  Company's  oharter-parties. 

(6)  P.  1 1,  of  the  East  India  Companj's  ohai'ter-pttrties. 

(c)  Ihid.  pp.  4,  5.  {d)  Ibid.  pp.  4,  5. 

(ej  Ibid.  p.  13. 
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te  respoDsible  for  any  damage  that  may  happen  to  tte  horaeward-bound 
cargo,  occaaioneij  by  such  late  diapatch.'(y) 

"  The  jury  having  found  for  the  plaintiffs  on  the  three  first  j. 


isaues  *(viB,,  That  freight  was  to  be  paid  for  all  the  Companj' 


'  [*502] 


gooda  delivered,  and  demurrage,  as  specified  in  the  charter-party;  2. 
That  the  plaintiffs  were  not  liable  to  pay  for  any  goods  lost,  or  not  deliy- 
ered ;  3,  That  they  were  not  liable  to  pay  or  allow  for  any  loss  on  the 
pepper,)  and  for  the  defendants  on  the  last  (via.,  That  the  plaintiffs  were  to 
pay  the  defendants  their  proportion  of  the  expenses  in  saving  the  goods  and 
merehandiBcs,  by  way  of  general  average,  as  specified  in  the  charter-party, 
and  the  whole  extra  expense  of  bringing  the  goods  from  Margate,)  a  rule 
was  obtained  by  the  defendants  to  show  cause,  why  there  should  not  bo 
a  new  trial  on  all  the  issues  found  against  them ;  and  the  case  was  argued 
this  day,  by  Lee,  Davenport,  Baldwin  and  Brskine,  for  the  plaintiffs,  and 
the  Soliciter-General,  and  Dunning  for  the  defendants. 

"The  counsel  for  the  defendants  relied,  as  to  the  freight  and  demur- 

g  mm  was  stipalated  that 

d  d  ve  in  safety  in  the 

T     m  m  li  g  e  whole  and  entire 

g  p         fl  uch  an  arrival  and 

d  m  necessary  to  have 

e  plaintiffs.     In   a 

C  L  m  pear  to  have  been 

bo  allowed,  on  priu- 

p  m  d  0  quity. 

T         m  o  ^       q       y    PI  second  issue, 

"  On  the  third,  they  insisted,  that  '  ship-damage'  was  synonimous  to 
'sea-damage,'  and  meant,  damage  happening  at  sea,  in  contradistinction 
to  any  injury  the  goods  might  have  received  before  they  were  pat  on  board, 
nut  merely  damage  at  sea  occasioned  by  insuflidenoy  in  the  ship  or  the 
misconduct  oi  negligeuci,  of  the  raaalir  oi  maimet'),  which  was  the  inter- 
pretation contended  for  on  the  part  of  the  plaintiffs  Without  any  stip- 
ulation, the  owners  and  masta  would  have  been  answerable  to  the  Com- 
pany for  losses  arising  from  those  causes  The  word  '  ship-damage,'  it 
IS  true,  was  meant  to  cnntroul  the  general  woids  m  i  preceding  part  of 
the  instruffltct,  ly  vufue  of  which  the  pKintiffs  wculd  otherwise  have 
been  liable  if  the  goods  had  been  prcjudited  oi  damnified  by  any  oocasion 
01  accident  of  any  ami,  but,  according  to  the  ooostiuction  contended  for 
by  the  plamti&a,  this  prior  clause  would  be  totally  annulled  by  the  other. 
The  saving  in  case  of  a  late  departure  from  the  Malabar  coast,  affords 
an  additional  proof  that  sea-hazards  from  weather,  storm,  &c,  were  meant. 
For  how  could  a  detention  beyond  the  usual  season  increase  the  danger 
of  damage  from  insufficiency  in  the  vessel  (independent  of  what  the  weather 
might  occasion,)  or  from  misconduct  in  the  master  or  the  otew  ? 

*"  On  the  other  side,  it  was  insisted,  that  this  sort  of  inatru-  regng-i 
ment  ought  to  receive  a  libera)  construction.  The  non-compli-  L  -^ 
anco  with  the  letter  of  it,  in  not  delivering  the  cargo  in  the  river  Thames, 

{/)  Ibid.  p.  14. 
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was  owing  to  tie  act  of  the  defendants  tbemselvea,  in  sending  their  ser- 
vants on  board,  who  took  it  out  of  the  ship  without  any  participation  with 
the  plaintiffs,  This  discharged  them  from  the  necessity  of  performing 
strictly  that  part  of  the  contract  (as  to  which  the  case  of  the  Sparrow  v, 
Caruthera,  reported  in  Strange/*/)  was  in  point,)  and  the  discharge  might 
have  been  averred  in  an  action  of  covenant.  That,  as  to  the  goods  dam- 
aged or  lost,  the  charter-party  was  certainly  very  oonfusod  and  ill  digest- 
ed, full  of  contradictions,  owing  to  the  ciroumatanoe  of  different  clauses 
having  heen  added  at  different  times,  without  attention  to  the  coherence 
and  consistency  of  the  whole.  But  it  must  be  interpreted  in  a  manner 
tho  moat  consistent  with  good  sense,  and  the  nature  and  the  general 
tendency  of  the  whole  contract.  The  expression  of  '  sTtip-dantage '  could 
not  he  used  in  opposition  to  damage  received  before  the  goods  are  put  on 
board,  because  the  owners  could  never  be  answerable  for  that  sort  of 
injury,  and  therefore  it  novor  could  have  been  thoaght  necessary  to  intro- 
duce words  to  declare  that  they  were  not.(/t)  It  must  mean  damage 
received  on  board  of  the  ship  and  ocoasioned  by  negligence  or  miscon- 
m  g  esent  case,  from  the  act  of 

G  m  f  there  were  any  doubt,  the 

b  m  nt  npon  it  were  certainly 

mm  tern  ing  more  exclusively  fit  for 

h  ra  T  w  re  by  that  clause  exempted 

&  m  muge  but  ship-damago  so 

g  w  accident  whatsoever'  were 

T        as  to  the  goods  lost,  this  being 
m  g  m  sally  so  understood  by  per- 

h  uJ         ver  be  the  intention  of  the 

g  o  be  answerable  for  goods 

^  w  g  of  G-od.     The  strict  com- 

P  w  nta  relied  as  to  the  goods 

as  te        T  g  diamen  are  never  delivered 

m  ly  *into  lighters  belonging 

m  E  T       Ijaat  India  Company,(A  and 

—  hat,  if  the  delivery  at  Mar- 

m  substituted  for  a  delivery 

action  of  covenant,)?)  be- 
ta m  use  which  may  not  be  put 
;                                               oral  issue.     The  Company 
m                    T                icy  took,  when  the  calamity 
m                                  equired,  and  can  be  of  no 
an  old  instrument,  informal, 


p-damage  was  first  introdnoed 
E  .    The  then  Solicitor-General 

,)         ,  P     y,       it  tlen  stood,  would  make  the 

s  liable  for  losses  by  storms,  and  with  the  espresa  design  of  preventing  that 
■notion,  this  new  clause  was  adopted." 
ii)  "  Oaoc.  n.  1690,  2  Vera.  310."  (S)  "Banc.  M.  1T16,  2  Vem.  727." 

(()  "Vide  Jones  v.  Barkley,  iufra,  T.  31,  Geo.  3,  p.  681." 
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and,  liy  the  iatroduction  of  different  clauses,  at  different  times,  inaccurate, 
and  aometimea  contradictory.  Like  all  mercantile  contracts,  it  ought  to 
have  a  liberal  interpretation.  In  construing  agreements,  I  know  no  dif- 
ference between  a  Court  of  Law  and  a  Court  of  Equity  .(-m)  A  court  of 
equity  cannot  make  an  agreement  for  the  parties;  it  can  only  esplain 
what  their  true  meaning  was;  and  that  is  also  tho  duty  of  a  Court  of 
Law.  I  told  the  jury,  that  the  instrument  must  have  a  liberal  eonstruo- 
tjon,  according  to  the  true  intention,  and  I  left  the  construction  to  them 
more  than  in  common  cases  ought  to  be  done,  because  the  province  of 
construing  written  instruments  belongs  to  the  Court.  On  the  point  of 
thif-damage  I  had  considerable  doubts,  which  I  stated  fully  to  the  jury. 
The  Company  have  thought  fit  to  bring  the  case  before  the  Court,  but, 
upon  hearing  the  argument,  I  am  now  clear  that  the  verdict  was  right  in 
all  the  issues.  As  to  the  first,  the  Company,  by  receiving  part  of  the 
cargo,  have  waived  all  objections  concerning  the  delivery  .(n)  The  prin- 
cipal question  is  whether  the  owners  are  to  pay  for  the  damige  occasioned 
by   h  — tl         t    f  C  d         d  th      m     t  b    d  t    m      d  by  the  in- 

t    t         f   h    p  1  th  f  th  t     t      It  harter  of 

1  t  th        h  p 


th  t  th  J 

th 

h    P 

1     f  th 

Th    Company 

U  d   h        w 

W 

t    m     t  I 

t     d 

1    g  to  the 

Ij    t       tt 

Wl   t 

th       hi  g  t 

p      th 

p".y,f'>»q 

wh    h 

fc     f  th    f 

t      t 

f  th      h    t 

Why  th  t  th 

y   h  11  be 

w     bl    f     dm 

I  by  their  owa 

f    It       th  t 

f  th 

1         f   m  d  f   I       lb 

h  p        mproper 

Iw  t            h 

aa  m       ^ 

m  ll      I 

th     wh    h  h    t         another, 

*         It  th  J  w 

1    h!     ( 

dmg 

Iby   t 

m     th  y  would 

h      m 

tt     ght 

MM, 

f  th    dffi 

It      wh  oh  have 

b               d 

d  by  th    m  It  pi 

ly  f 

y  words,  in- 

t  od      d  w  th 

wt    b    m          tit 

f   t  wh   h    ft  n  ariees 

f    mth       ffl 

t 

fp   1   »    t 

It       m 

th    q      tion  had 

1       th 

y       17« 

d  th      I 

m    t        g 

h  p  d  mage  was 

t    d      d 

d     I   f    lb 

k   t       h 

h  th      w 

w      to  be  aa- 

w     H       Th 

t    I            d 

11  th 

f   m     p 

t    f  th    charter- 

I     y      A    t    th      th     p     t    f  (A   (7    (f  i   ;  th   wh  1  e  entire 

contract,  and  must  be  understood  in  a  manner  consistent  with  itself;  and 
it  never  could  be  intended  that  the  owners  should  be  protected  from  tho 
lesser  loss,  and  remain  answerable  for  the  greater.' 

(ra)  "In  the  case  of  Edwin  ?.Tho  East  India  Compuny,  Ternoa  makes  the  Court 
say,  '  Thongh  the  charter-party  is  so  penned,  that  nothing  can  be  recovered  at 
law,  jet  the  plaintiffs  haye  a  just  demand,  and  onEbt  to  be  relieved  in.  equity.' " 

(»)  "His  Lordship  had  interrupted  the  defeedant's  counael  to  asli,  wlietber  the 
Company  could  mean  seriously  to  insist  that  they  were  to  have  the  use  of  ihe  ship 
and  the  goods  which  had  been  delirered,  and  not  pay  for  the  freight  of  them." 

(o)  "There  is  ft  diEtinotioa  In  this  respect  between ^ooife  and  ship:  'for  it  ia  in 
common  experience  that  the  owners  of  ships  are  in  some  sort  their  own  insarers,' 
per  Lawrence,  J.  in  BeatBon  v.  Schanls,  3  Bast,  233  ;  where  it  waa  provided  by  the 
charter-party  that  io  case  of  the  '  inability  of  the  ship  to  execute  or  proceed  on 
the  aerviee,'  an  abatement  abould  be  ina!de  on  the  freight;  and  it  was  held  that 
inability  by  reason  of  disease  among  the  crew,  and  desertion  from  apprehension 
of  it,  was  inability  within  the  terms  of  the  ptoviao." 
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"Willes,  Justice,  absent. 

"Aahurat.,  Justice, — 'I  am  of  the  same  opinioa.  The  considera- 
tion, that  tho  owners  are  not  inaurora,  coutroala  eyerj  branch  of  the 
instrument.  If  the  proviso  coneerning  Bhip-damage  tad  been  wanting, 
there  might  have  been  some  doubt ;  aa  the  caae  stands  tkcre  is  none.' 

"  Buller,  Justice, — '  I  am  of  the  same  opinion.  There  could  have  been 
no  doubt  on  the  subject  of  the  first  issue,  if  the  parties  had  gone  on  ia 
the  usual  way,  bj  an  action  of  covenant  on  the  charter-party.  If  an  act 
aadertaken  to  be  done  ia  dispensed  with  by  the  other  party,  it  is  sufficient 
so  to  state  it  on  the  record ;  special  pleading  being  nothing  but  a  bare 
Q  of  facts  in  a  legal  form.' 

"  The  rule  discharged." 


[*506]  *No.  4. 

In  the  Exclieiiuer  OhanAer, 

MARKTAT  V.  WILSON  IN   ERROIt.(p) 

"  A  WRIT  of  error  having  beea  brought  in  this  Court  on  the  judgment 
given  in  tlie  Court  of  King's  Bencb  between  these  parties,  {vid.  8  T.  E. 
31,)  the  case  was  argued  early  in  this  term  by  ffous  for  the  plaintiff  in 
error,  and  Gibhs  for  the  defendant;  the  general  line  of  argument,  how- 
ever, being  the  same  as  that  iu  the  King's  Bench,  and  much  commented 
on  in  the  judgment  of  the  Court,  it  was  thought  unnecessary  to  do  more 
than  subjoin  in  the  form  of  notes  to  the  following  judgment  whatever 
appeared  at  all  new  or  material. 

"The  Court  took  time  to  consider  of  their  opinion  which  was  this  day 
delivered  by, 

"  Eyre  Ch.  J. — <  The  substance  of  this  record  having  been  very 
recently  stated  to  the  Court,  and  the  reoord  at  large  being  to  be  found  ia 
the  Term  Reports,  I  shall  content  myself  with  referring  to  it,  stating  so 
much  of  it  only  as  may  be  necessary  to  introduce  the  questions  which 
have  arisen  upon  it.  This  is  an  action  upon  policies  of  insmanoe  set 
forth  in  the  first,  third,  and  fifth  counts  of  the  declaration.  That  in  the 
first  count  being  a  valued  policy  on  one  moiety  of  the  ship  Art/miavt, 
Collett  master,  at  and  from  Bourdeaux  to  Madeira,  and  the  East  Indies, 
and  back  to  America,  with  liberty  to  touch,  stay,  and  trade  at  all  ports 
and  places  whatsoever  or  wheresoever  on  the  outward  or  homeward- 
bound  voyage ;  and  this  policy  is  stated  and  found  to  have  been  effected 
by  the  plaintiff  for  the  use  of  John  Collet.  The  policy  in  the  third  count 
being  a  valued  policy  on  goods,  neutral  property  on  board  the  same  ship,  on 
ft  voyage  at  and  from  Bourdeaux  to  the  East  Indies,  with  liberty  to  touch, 
call,  and  trade  at  all  ports  and  places  or  islands  whatsoever  and  whereso- 
ever as  well  at  the  Cape  as  on  this  or  the  other  side  of  the  Cape  of  Good 
Hope,  until  her  arrival  at  her  port  of  discharge  in  Bengal ;  and  this 
policy  is  also  stated  and  found  to  have  been  effected  for  the  use  of  the 
said  John  Collet.     The  policy  in  the  fifth  count  beicg  on  goods  warranted 

(p)  1  Bosanquet  &  Puller's  Reports,  430-440. 
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American  property  ladened  on  board  tie  same  ship  for  a  voysige  at  and 
from  Madeira  to  her  last  port  of  discharge  in  India,  with  liberty  to  touch, 
stay  and  trade  at  all  porta,  places,  and  islands  whatsoever  and  whereso- 
ever, as  well  at,  as  on  this  and  on  the  other  side  of  the  Cape  of  G-oodHopa; 
and  this  policy  is  stated  *and  found  to  have  been  effected  for  i-^cf,"-! 
the  use  of  the  said  John  Collet  and  one  Anthony  Butler,  •-         -I 

"  '  The  defendant  underwrote  all  these  policies,  and  a  loss  has  been  sus- 
tained both  of  ship  and  cargo  which  is  admitted  to  be  within  the  terms 
of  the  policy;  but  it  has  been  insisted  on  the  part  of  the  defendant  that 
the  voyages  described  in  these  policies  are  illegal  voyages,  and  as  such 
cannot  be  made  the  subject  of  contracts  of  this  nature,  and  therefore  that 
the  defendant  is  not  bound  by  these  contracts  to  make  good  his  proportion 
of  the  loss. 

"  '  The  facts  of  tho  case  upon  which  this  charge  of  illegality  ia  founded, 
as  may  be  collected  from  the  special  verdict  in  this  case,  are  these ; 
John  Collet  and  Anthony  Butler,  on  whose  aeoount  these  policies  were 
respectively  effected,  appear  to  have  been  natural-bora  subjects  of  His 
Majesty  but  to  have  been  resident  and  domioilod  withiu  the  United  States 
of  America,  the  latter  before  the  declaration  of  the  independence  of  the 
United  States,  the  former  at  a  period  subsequent  to  the  ratification  of 
such  independence.  On  the  12th  of  June,  1795,  they  became  the  owners 
of  this  vessel  in  moities ;  on  the  25th  of  July,  1795,  Collet  sailed  in  her 
as  master,  having  a  cargo  of  corn  and  flour  on  board,  from  Philadelphia 
for  Branoe,  with  a  view  of  proceeding  from  thence  with  the  ship,  after 
the  disposal  of  her  cargo  there,  to  Madeira  and  the  East  Indies,  and  from 
thenoe  back  to  the  United  States.  On  the  1st  of  May,  1796,  Collet 
arrived  with  this  ship  at  Brest,  and  there  sold  his  flour;  he  afterwards 
proceeded  to  Bourdeaux,  where  he  sold  the  remainder  of  his  cargo,  and 
he  there  shipped  on  his  own  acconnt  the  goods  mentioned  in  the  second 
of  these  policies.  While  the  ship  remained  at  Bourdeanx,  Collet  came 
to  London,  and  having  procured  a  credit  with  the  plaintiff  in  this  cause, 
he,  the  plaintiff,  purchased  here  upon  his  own  credit  by  commission  goods 
and  merchandise  of  British  growth  and  of  British  manufacture  on  account 
of  Collet  and  Butler,  and  these  are  the  goods  which  are  the  subject  of  the 
third  of  these  policies. 

"  I  The  plaintiff  by  the  direction  of  Collet,  and  during  his  stay  in  Lon- 
don, shipped  these  goods  in  the  port  of  London,  on  the  joint  account  and 
risk  of  Collet  and  Butler  on  board  three  American  ships,  in  which  they 
were  carried  from  London  to  Madeira  for  the  purpose  of  being  there  re- 
shipped  and  put  on  board  the  Argonaut,  and  of  being  carried  in  that  ship, 
together  with  the  goods  shipped  on  board  her  at  BourdeauK  from  Madeira, 
to  tho  British  territories  ia  the  East  Indies,  and  of  being  imported  into 
those  territories,  and  traded,  trafficked,  and  adventured  in  there  ;  and  it 
appears  that  at  tho  time  of  this  loss,  Collet  and  Butler  remained  debtors 
to  the  plaintiff  for  the  amount  of  these  goods.  On  the  first  of  May, 
17S6,  the  Argonaut  sailed  from  Bourdeaux  with  the  goods  there  taken  on 
board  her  for  Madeira,  in  order  *there  to  meet,  receive,  and  take  p 


on  board  the  goods  shipped  from  Loudon  :  she  arrived  at  Made 


I  [*508] 


and  took  those  goods  on  board  there,  and  afterwards  sailed  from  Madeira 
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in  the  prosecution  of  her  voyage  to  the  East  Indies,  in  the  course  of  which 
voyage  she  was  seized  by  the  commander  of  a  squadron  of  the  King's  ships 
on  suspioioa  of  being  an  illicit  trader,  and  this  has  been  considered 
throughout  the  cause  on  all  sides  &b  a  total  loss  of  the  ship  and  cargo. 

"  'It  seems  to  have  been  admitted  on  all  sides  in  this  cause,  thai  tliis 
voyage  and  the  trade  and  tra£&c  intended  to  have  been  carried  on  by  the 
Argonaut  with  the  British  territories  in  the  East  Indies,  is  to  be  consider- 
ed as  illegal  and  the  ship  an  illicit  trader,  unless  the  voyage  and  the  in- 
tended trading  were  legalised  by  the  Treaty  of  Commerce  which  was 
entered  into  between  Great  Britain  and  the  United  States  of  America  on 
ihe  19th  of  November,  1794,  which  was  afterwards  ratified  by  the  United 
States  on  the  14th  of  August,  1795,  and  by  His  Majesty  on  the  28t!i  of 
October  in  that  year,  and  retrospectively  confirmed  by  Parliamenf  in  the 
37  Geo.  III. 

" '  By  the  11th  article  of  that  Treatj  it  is  agreed  that  there  shall  be 
a  reciprocal  and  entirely  perfect  liberty  of  navigation  and  commerce  be- 
tween their  respcctiue  people  in  the  macner,  under  the  limitations  and  on 
the  conditions  specified  in  the  Treaty. 

"  By  the  13th  article  His  Majesty  consents  that  the  vessels  belonging 
to  the  citizens  of  the  United  States  of  America  shall  be  admitted  and 
hospitably  received  in  all  the  sea-ports  and  harbours  of  the  British  terri- 
tories in  the  East  Indies,  and  that  the  citizens  of  the  said  United  States 
m.ay  fr€,dy  awrry  on  a  trade  hctineen  the  said  territories  and  the  said  United 
States,  in  all  articles  of  which  the  importation  or  exportation  respectively 
to  or  from  the  said  territories  shall  not  be  entirely  prohibited :  provided 
only  that  it  shall  not  be  lawful  for  (hem  in  any  time  of  war  between  the 
British  Government  and  any  other  power  or  State  whatever,  to  export 
from  the  said  territories,  without  the  special  permission  of  the  British 
Government  there,  any  military  stores,  or  naval  stores,  or  rice.  Tho 
citizens  of  the  United  States  are  to  pay  no  higher  tonnage  duty  than 
British  vessels  pay  in  the  ports  of  the  United  States,  and  they  are  to  pay 
tho  same  import  and  export  duties  as  are  paid  by  British  vessels.  It  is 
expressly  agreed  that  the  vessels  of  the  United  States  shall  not  carry  any 
of  the  articles  exported  by  them  from  the  said  British  territories  to  any 
port  or  place,  except  to  some  port  or  place  in  America,  where  the  same 
shall  be  unladen,  and  such  regulations  shall  be  adopted  by  both  parties 
as  shall  be  found  necessary  to  enforce  the  due  and  faithful  obsei-vance 
of  this  stipulation.  This  article  is  not  to  extend  to  allow  the  vessels  of 
the  United  States  to  carry  on  any  part  of  the  coasting  trade  of  the  British 
territories :  and  for  explanation  it  is  added,  that  vessels  going  with  their 
r*')0<n  ""S'''^  cargoes  or  part  *thereof,  from  one  port  of  discharge  to 
L  -I  another,  are  not  to  be  considered  as  carrying  on  the  coasting  trade. 
This  article  contains  some  other  provisions  by  which  Amoricans  are  to 
govern  themselves  in  their  intercourse  with  the  British  territories,  but 
nothing  arises  upon  that  part  of  the  article  material  to  the  present  sub- 
ject. 

"  On  the  part  of  Mr,  Marryat,  the  defendant  in  the  action,  it  has 
been  insisted  by  Mr.  Rous,  who  entered  very  fairly  into  tho  real  merits 
of  the  case,  that  according  to  the  true  construction  of   this  Treaty, 
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viewing  it  in  all  its  parts,  and  attending  botli  to  the  letter  and  the  spirit 
of  it,  the  trade  to  be  carried  on  between  the  British  territories  in  the 
East  Indies  and  the  United  States,  is  a  direct  and  immediate  trade  from 
the  United  States  to  the  British  territories,  as  well  as  from  the  British 
territories  to  the  United  States,  which  unquestionably  mast  he  direot  and 
immediate,  it  boing  expressly  agreed  that  the  vessels  of  the  United 
States  shall  not  carry  any  of  the  articles  exported  by  them  from  the 
British  territories  in  the  East  Indies,  to  any  port  or  place,  except  to 
some  port  or  place  in  America,  where  the  same  shall  be  unladen ;  and 
consequently  that  the  voyages  insured  from  Bourdeaux  and  from  Maderia 
not  bein    p    t    t  d  by  t!     m     ty  w       ex  H  g  1 
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is  not  erroneous  and  ought  to  bo  affirmed,  may  be  supported. 

"  '  The  language  of  the  13th  Article  is  that  the  citizens  of  the  United 
States  may  freely  carry  on  a  trade  between  the  said  territories  and  the 
said  United  States,  in  articles  not  entirely  prohibited.  They  are  there- 
fore not  restricted  to  trade  in  articles  of  the  growth,  produce,  and  manu- 
facture of  the  United  States :  it  is  enough  that  the  articles  they  trade 
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which  the  compaiing  it  With  the  pitce.     o        c     w      p  e.     Fiora 

the  contest  it  appears  that  the  trade  was  to  he/ree,  nubject  only  to  cer- 
tain flpeoifio  regulations.  The  citizens  of  the  United  States  are  put 
upon  the  same  footing  as  to  datiei  with  Brilibh  subjects.  No  question 
is  proposed,  no  means  of  asceitainmg  the  fiot  ^l■e  provided,  where  thoy 
come  /row,  though  it  is  anxiously  stipulated  wheie  they  are  to  go  to. 
The  words  "  original  caryo"  are  to  bo  found  in  the  article,  and  it 
was  supposed  they  might  be  used  as  a  ground  to  infer  that  the  trade  was 
to  be  direct  from  the  United  States.  But  "  original  carijo^'  is  plainly 
set  in  opposition  to  the  cargo  to  be  taken  in  in  India.     The  provision 
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respecting  it  is  tbat  ttougli  the  coasting  trado  ia  not  permitted  to  the 
citizens  of  the  TJait«d  States,  they  may  carry  the  cargo,  which  they 
originally  brought  with  them,  into  the  ports  of  the  British  territories 
from  one  port  of  delivery  to  another,  for  tho  purpose  of  a  market.  The 
word  original  serves  the  purpose  for  which  it  is  used  perfectly  well,  and 
it  marlcs  a  total  indifference  to  the  question  where  the  cargo  was  picked 
up.  I  have  already  had  occasion  to  take  notice  that  as  to  the  cargo  to 
be  imported,  no  other  restriction  or  qualification  was  in  the  view  of  the 
contracting  parties  than  that  it  should  cousiBt  of  articles  not  expressly 
prohibited.  But  when  this  article  is  contrasted  with  the  preceding 
article,  the  true  construction  of  it  will  he  seen  in  a  still  clearer  point  of 
view.  The  12th  Artitle  is  in  substance,  that  it  shall  he  lawful  for  the 
citizens  of  the  United  States  to  carry  to  any  of  His  Majesty's  islands 
and  ports  in  the  West  Indies  from  the  United  States  in  their  own 
vessels,  not  being  above  seventy  tons,  any  goods  or  merchandize  being 
of  the  growth,  manufacture,  or  produce  of  the  said  States,  which  British 
vessels  might  carry  to  the  islands  from  the  said  States,  and  tbat  the 
citiBens  of  the  United  States  may  purchase,  load,  and  carry  away  in 
their  said  vessels  to  the  United  States  from  the  islands,  all  such  artioiea 
being  of  the  growth,  manufacture,  or  produce  of  the  islands,  as  British 
vessels  could  carry  from  thence  to  the  said  States,  provided  that  the 
American  vessels  carry  and  land  their  cargoes  in  the  United  States  only, 
it  being  :^eed  that  the  United  Slates  are  to  prohibit  a/nd  restrain 
*ihe  earring  any  molasses,  sugar,  coffee,  cocoa,  or  cotton  in  r-^Kio-i 
AmericaTi  vessels,  either /row.  Sis  Majesli/s  islands  or  from  ihe^  ^ 
Vniled  States,  to  any  part  of  the  world  except  the  United  States,  and 
there  is  a  proviso  that  British  vessels  may  import  Irom  the  islauds  into 
the  United  States,  and  may  export  from  the  United  States  to  the  islands, 
all  articles  of  the  growth,  produce,  or  manufacture  of  the  islands  or  of 
the  United  States  respectively,  which  by  the  laws  of  the  said  States 
might  be  then  imported  or  exported. 

'"The  trade  to  be  carried  on  between  the  citizens  of  the  United 
States  and  the  British  West  India  islands,  by  virtue  of  this  article,  is 
required  to  be  in  goods  of  the  growth,  produce,  or  manufacture  of  the 
islands  and  United  States  respectively.  This  trade  in  the  nature  of  it 
must  be  immediate  and  direct.  It  could  not  bo  in  the  contemplation  of 
the  contracting  parties  that  it  might  be  circuitous,  except  indeed  within 
the  limits  of  the  United  States  and  within  the  range  of  the  British 
West  India  islands,  and  so  far  as  I  take  it,  it  is  circuitous.  The  con- 
tracting parties  eould  not  look  to  so  remote  a  possible  case  as  that  a 
citizen  of  the  United  States  might  load  the  native  oommodities  of  the 
Uaited  States  in  a  foreign  port,  and  therefore  we  are  not  driven  to  collect 
the  meaning  of  this  article  from  the  precision  of  the  language  it  uses. 
Its  language  is  however  most  precise.  The  terminus  d  Qm  and  the 
terminus  ad  quern  are  designed  with  as  much  certainty  as  would  he 
required  la  an  indictment  for  not  repairing  a  particular  part  of  the 
King's  highway.  And  to  exclude  all  possibility  of  misapprehension,  to 
mark  how  entirely  this  trade  was  to  be  immediate  and  direct,  a  provision 
is  added  that  the  Uaited  States  are  to  prohibit  the  oarrjing  goods  of  the 

Deoembeb,  1855. — 23 
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on  a  case  circumstanced  as  the  present  case  is.  It  has  boon  nrged  that 
in  this  instance  {at  least  aa  to  the  goods  in  the  third  policy)  this  was  a, 
commerce  direct  from  this  country,  and  that  this  treaty  does  not  open  a 
trade  between  Great  Britain  and  the  British  territories  in  the  Bast  Indies 
to  the  prejudice  of  the  m  p  ly  t  d  th  L  1 1  d  Ij  mp  y 
This  objection  is  plausible  b  t  n  t  f      d  1      Th  m  f  th 

this  part  of  the  cargo  of  the  Ag        twp  lb  dthh 

which  the  plaintiff  Wilson  hd        p  gtmhth        d  d 

oonsideration  as  evidence  of         11  by  m  f  wh   h  W  1       w 

carrying  on  for  himself  an  ill  1 1  d  t  th  l!.  1 1  1  wb  h  m  gh 
have  subjected  this  ship  and       ^  th     p    t    f  th  t 

and  confiscation.  But  this  h  utb  md  fthftf  dby 
the  special  verdict :  and  no    th  t  at  w  th  i  n        f  fh 
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legal  effect  of  the  Treaty,  could  be  made  of  them.  For  a  citizen  of  the 
United  States  being  allowed  to  trade  to  tho  British  territories  io  India, 
generally  with  an  exception  of  a  few  articles  only,  as  he  may  take  in  his 
cargo  in  the  ports  of  his  own  country,  so  he  may  take  it  in  in  the  ports 
of  this  country  as  well  as  any  other ;  and  he  may  employ  an  agent,  and 
that  agent  may  be  a  British  subject.  It  is  a  lawful  agency.  It  seems 
to  mc  impossible  to  maintain  ic  argument  that  the  subject  of  a  nation 
in  amity  who  may  trade  to  the  British  territories  in  India,  should  be 
excluded  from  one  market  for  his  outward  investment,  when  all  other 
markets  are  open  to  him,  and  when  it  is  distinetly  admitted  that  the 
markets  of  all  the  world,  including  ours,  cirauiUnmly  must  bo  open  to 

*'"  There  remains  one  other  topic 'of  which  I  am  called  upon  to  j-^ri^-i 
taie  some  notice.  It  is  said  that  Collet,  who  ia  solely  interested  in  ^  J 
the  two  first  of  these  policies,  and  has  a  joint  interest  with  Butler  in  the 
last,  being  a  oatural-born  subject  of  this  country,  cannot  shake  off  that 
character,  and  become  an  American  so  as  to  entitle  himself  to  the  pro- 
tection of  this  treaty.  Ho  is  a  British  subject  trading  to  the  Eaat  Indies  ; 
his  trade  is  therefore  illicit :  the  voyages  insured  are  illegal :  and  the 
policies  arc  void.  Or,  perhaps  the  objection  ought  to  he  put  another 
way,  thus.  The  vessels  in  which  only  the  trade  can  lawfully  be  carried 
on  between  the  United  States  and  the  British  territories  in  India,  accord- 
ing to  the  provisions  of  the  statute  37  Geo.  III.  e.  97,  must  be  owned  by 
subjects  of  the  United  States,  and  whereof  the  master  and  three-fourths 
of  the  mariners,  at  least,  are  subjects  of  the  United  States  :  whereas  this 
vessel,  the  Argonaut,  was  in  part  the  property  of  a  natuval-born  subject 
of  this  country,  and  this  part-owner  was  also  the  master :  consequently 
she  was  not  owned  by  a  subject  of  the  United  States,  nor  navigated  by  a 
master  a  subject  of  the  United  States,  within  the  true  intent  and  mean- 
ing of  the  navigation  laws,  and  particularly  the  statute  37  Geo.  III.  c. 
97.  The  conclusion  will  be  the  same.  The  voyages  insured  were  there- 
fore illegal  and  the  policies  void.  This  is  the  only  point  in  the  ease  which 
has  appeared  to  mc  to  have  any  difficulty  in  it.  I  must  confess  that 
when  I  found  it  stated  as  a  fact  in  this  special  verdict  that  Collet  and 
Butler  were  natural-born  subjects  of  His  Majesty,  I  felt  myself  erabar- 
raased,  and  I  could  not  readily  disengage  myself.  And  when  I  found 
ihat  in  the  year  1797  there  had  been  a  reference  from  the  Privy  Council 
to  the  then  Advocate- Gen  oral,  and  the  two  law  ofScera  of  the  Crown, 
and  that  thoy  had  concurred  in  opinion  that  the  master  of  an  American 
vessel,  a  subject  of  the  United  States  domiciled  there,  but  in  fact  a  natu- 
ral-born subject  of  Great  Britain,  was  not  to  be  considered  as  a  sub- 
ject of  the  United  States  within  the  meaning  of  our  navigation  laws, 
founding  themselves  upon  an  opinion  of  Lord  Hardwicke  when  he  was 
Attorney-General,  and  that  the  Council  had  adopted  and  acted  upon 
that  opinion,  I  felt  my  diffiulty  increase  upon  me ;  for,  though  this  was 
not  a  judicial  decision,  {aa  in  the  argument  at  the  bar  of  the  Court 
of  King's  Bench  it  was  supposed  to  he,)  it  was  certainly  of  the  highest 
authority  next  to  a  judicial  decision:  it  was  a  public  ant  of  the  Ese- 
outive  Government,  founded  on  the  advice  of  eminent  and  learned  men. 
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whose  Situations  calkd  nprn  them  tD  make  themaehea  well  acjujinted 
With  our  navigation  law>,  and  must  havp  mile  them  veij  lamilur 
with  all  the  questions  which  had  ansen  uj  m  those  Idws  and  it  was 
therefore  entitled  to  very  gieat  icspeot  from  me  It  may  be  observed 
that  this  order  might  ha^e  been  followed  by  ajudicial  deusion  It  pur- 
ports to  recrmmend  that  undci  the  attual  ciioumatanoea  the  vcsel 
P^,^,,  should  he  admitted  *to  an  entry  though  she  wis  not  navigated 
L  J  according  to  hw  Nctwithstanding  the  ordei,  and  the  entry  in 
consequence  of  it,  the  vessel  might  have  been  seized  and  prosecuted  in 
the  Exchequer,  and  -io  the  question  might  have  been  brought  to  a  ju  lioial 
decision  It  was  done  m  the  cise  of  Scott  qui  tarn,  v  Schwaitz,  Com 
677,  cited  in  the  argument  By  tbe  way,  I  do  not  underaland  upon 
what  giound  the  cise  of  Bullerwia  distinguished  from  Collet's  case, 
unless  Butlei  has  been  espicisly  disi-harged  fiom  his  allegiance  by  Act 
of  Pail  iment,  in  consequence  of  oui  acknowledgment  of  the  independence 
of  the  United  States  They  were  both  natural  boin  subjects,  they  were 
both  adopted  subjects  of  the  United  States,  and  it  is  to  be  said  of  both 
Nemo  patriam  in  qua  natus  est  exuere,  nee  hgeantise  debit-am.  efwrare 
posdt.  It  was  observed  by  Lord  Hale,  that  a  natnral-born  subject  of  this 
country  may  by  foreign  neutralization  entangle  himself  in  difSoultiea  and 
a  conflict  of  duties.  So  may  the  naturalized  or  deniaen  subject  of 
the  King  of  Great  Britain.  Tet  it  is  clear,  that  wo  and  all  the  civil- 
ized nations  and  States  of  Europe  do  adopt  (each  aooording  to  their 
own  lawaj  the  natural-born  subjects  of  other  countries.  So  as  I  take  it, 
Vattel  puta  it  in  the  passages  referred  to.  Our  laws  give  certain  privi- 
leges and  withhold  certain  privileges  from  our  adopted  subjects,  and  we 
may  naturally  conclude,  that  there  may  be  some  qualification  of  the 
privilege  in  the  laws  of  other  countries.  But  our  resident  denizens  aro 
entitled,  as  I  take  it,  to  all  sorts  of  commercial  privileges  which  our 
natural-bom  subjects  can  claim.  We  should  consider  them  as  English 
in  the  language  of  the  Navigation  Act,  The  United  States  do  undoubt- 
edly consider  their  adopted  subjects  as  subjects  of  the  United  States 
within  their  laws.  And  I  take  it  that  we  should  consider  their  adopted 
subjects,  if  they  happen  not  to  he  natural-born  subjects  of  the  King  of 
G-reat  Britain,  as  subjects  of  the  United  States  within  our  navigation  laws. 
To  this  proposition  I  take  case  of  Scott  v.  Schwartz,  to  he  in  point,  if  it 
wanted  an  authority.  The  case  now  begins  to  work  itself  clear.  It 
oomes  to  this  question  :  what  difference  doos  the  circumstance  of  the 
adopted  subject  of  the  United  States  being  a  natural-horn  subject  of  the 
King  of  Great  Britain  make  ?  Is  there  any  general  principal  in  the  law 
of  nations  (out  of  which  this  adoption  of  subjects  seems  to  have  growD) 
that  in  the  parent  State  the  adopted  subject  is  incapable  of  enjoying  the 
privileges  which  have  been  conceded  by  the  parent  State  to  the  other  sub- 
jects of  that  State  which  has  adopted  him  ?  I  know  of  no  such  disabling 
principle.  Let  us  then  come  to  our  own  municipal  law.  Lord  Hale 
says  foreign  naturalization  may  involve  the  natural-born  subject  in  a  con- 
flict of  duties.  This  is  eloquence  hut  not  precision.  What  are  the  duties 
of  which  there  may  he  a  conflict  ?  Our  laws  pronounce,  that  if  there 
fihould  be  war  between  his  parent  State  and  the  State  which  baa  adopted 
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him,  Le  *must  not  arm  himself  against  the  parent  State.  Perhaps  |.,_^„ 
they  go  further  and  say,  that  if  he  is  here  ho  may  be  prevented  L  J 
from  returning  to  his  domicil  in  the  State  which  has  adopted  him :  that 
if  he  is  there,  he  must  on  receiving  tie  King's  commands  under  his  privy 
seal,  return  hither  on  pain  of  incurring  a  contempt  and  penalties  conse- 
quent upon  it.  Whether  the  proclamation  which  has  heen  introduced 
into  this  cause  will  have  the  same  effect  as  a  privy  seal  served  upoo  the 
party,  is  a  question  not  necessary  to  be  here  discussed.  It  cannot  have 
a  greater  effect,  nor  an  effect  of  a  different  nature,  and  may  therefore  be 
laid  out  of  the  case.  Our  municipal  laws  may  attach  upon  him  in  some 
other  oases,  but  I  conclude  in  no  instance  whioli  by  analogy  can  govern 
the  present  case,  because  I  bave  heard  of  no  such  argument  from  analogy. 
Upon  what  authority  then  is  it  said,  that  a  natural  bora  subject  of  the 
King  of  Great  Britain  shall  not  trad  F  gh  h 

an  adopted  subject  of  another  coun  ts        g      ra 

allowed  to  trade  to  the  East  Indies?  g 

K  Ed 

be    g         K  H 

b  Kg  m 


(:*5173 


is  oertaiuly  to  many  purposes,  "  of  that  country  or  place"  *whicli  ■- 
are  the  words  of  the  ifavigation  Act,  and  "  a  subject  of  the  XJnited  L 
States,"  which  are  the  words  of  the  stat.  37  Geo.  III.  c.  97.  In  point 
of  title  to  this  character  of  suhjeot,  he  is  sufficiently  so  within  our  navi- 
gation laws.  I  mean  that  he  is  sufficiently  adopted,  according  to  the 
case  in  Comyns,  to  be  considered  a  subject  of  that  country  within  our 
navigation  laws,  supposing  bis  elaim  not  to  be  repelled  by  his  being  a 
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natnral-born  subject  of  Great  Britain.  I  am  not  prepared  to  say,  biglily 
as  I  respect  the  authority  of  those  who  held  that  opinion,  that  this  eha- 
ract«r  of  natural-bom  subjects  will  control  or  suspend  the  legal  operation 
of  that  of  a  subject  of  the  United  Statea.  There  is  here  no  conflict  of 
duties.  Both  characters  may  stand  together;  and  if  some  political  in- 
conveniences, such  as  those  suggested  in  the  argument  b  ' 
these  seem  very  remote,)  should  follow,  yet  if  these  ii 
not  of  consequence  enough  to  prevent  the  practice  of  the  adoption  of  sub- 
jects by  Great  Britain  and  every  other  State  Jn  Europe,  we  cannot  satisfy 
ourselves  that  thoy  ought  to  control  the  legal  consequences  of  that  adop- 
tion. We  are  of  opinioa  that  there  is  no  error  in  this  judgment,  and  that 
it  ought  to  be  affirmed,'  "Judgment  affirmed."(2} 

No.  5. 

THE  JONOE  J08IAB.(»-) 

"  This  was  a  Danish  ship,  which  with  several  others  had  been  seized 
by  Admiral  Berkley,  in  the  Tagus,  on  the  24th  of  February,  1809,  and 
sent  to  England  for  adjudication.  In  the  first  instance  a  claim  of  terri- 
tory had  been  advanced  by  the  Portuguese  Consul,  but  that  was  withdrawn, 
and  the  question  now  arose  upon  a  claim  which  had  beea  given  in  on 
behaif  of  the  master  for  three  eighth  parts  of  the  ship,  his  property,  as 
protected  under  the  XVIth  Article  of  the  Convention  of  Cintra.  The 
article  provides  'that  all  subjects  of  France,  or  of  Powers  in  friendship 
Ot  aUianae  with  Prance,  domiciliated  ia  Portugal,  or  accidentally  in  the 
country,  shall  be  protected  ;  their  property,  of  every  kind,  moveable  and 
immoveable,  shall  be  respected;  and  they  shall  be  at  liberty  either  to 
accompany  the  Freeoh  army  or  to  remain  in  Portugal.  In  either  case 
thoir  property  is  guaranteed  to  them,  with  the  liberty  of  retaining  or  of 
r*f;i  fil  disposing  of  it,  and  of  passing  the  produce  of  the  *8ale  thereof 
L  -I  into  France,  or  any  other  country  where  they  may  fis  their  resi- 
dence, the  space  of  one  year  being  allowed  them  for  that  purpose.  It  is 
fully  understood,  that  shipping  is  excepted  from  this  arrangement,  only 
however  in  so  far  as  regards  leaving  the  port,  and  that  none  of  the  stipu- 
lations above  mentioned  can  be  made  the  pretest  of  any  commercial  apce- 
nlation.'  It  was  stated  in  the  claim,  that  the  ship  entered  the  port  of 
Lisbon  some  time  in  August  1807,  prior  to  the  declaration  of  hostilities 
on  the  part  of  England  against  Denmark,  and  also  prior  to  the  occupation 
of  Lisbon  by  the  French,  and  that  she  remained  there  unmolested  until 
she  was  seized  by  Admiral  Berkley. 

"  On  behalf  of  the  Claimants. — A  letter  from  Admiral  Cotton,  who 
commanded  off  the  Tagns  in  August  1808,  was  relied  on  to  show  that  he 
had  not  aj3ted  against  these  vessels  after,  or  in  eonsequeaoe  of  the  Con- 
vention of  Cintra;  and  it  was  contended  generally,  that  as  these  Danish 
masters  were  the  subjects  of  a  Power  in  amity  with  France,  and  aecident- 

{ j)  Mr  JuEtice  BuUer  was  absent  from  the  20th,  and  Mr.  Jastice  Heath  from  the 
34tb  of  April  to  the  ead  of  the  term,  from  indispositioD. 
(r)  1  Edward's  Admiralty  Reports,  128-134. 
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ally  iu  the  country,  tliey  eamo  fairly  within  the  simple  conatmetion  of 
the  Treaty,  and  were  entitled  to  proteotioa  nnder  it  so  long  as  they  re- 
^n;„=-i  i^  ^r.^      Thnf  t!.annTTa,n=r,(;™  wJti,  vo=r.o,.t.  to  Bhipping  related 


the  exoeptioQ  itself, 
mt  acd  meaning  of 

as  to  shipping  must 

this  meaning  only; 
he  article  happened 
ttion  should  also  ex- 
article  evidently  re- 
1  cause  in  Portugal, 
i  with  other  views. 
0  pas3  the  proceeds 
fix  their  residence, 

this  description  of 
irge  to  admit  that  it 

French  daring  the 
lid  not  he  extended 

parties,  nor  within 
a  instrument  whioli 


"  Sir  William  Scott. — '  I  am  called  upon  to  decide  this  question,  and 
every  consideration  of  public  policy  and  of  tenderness  for  the  parlies  in- 
terested, inakea  it  proper  for  me  not  to  delay  giving  the  opinion  of  the 
Court  upon  the  legality  of  the  claim  which  has  been  submitted  lo  its  con- 
sideration. In  the  first  instance,  a  claim*  was  given  by  the  For-  I-:^E^q-l 
tugueae  Government  for  these  vessels,  as  having  been  taken  iu  L  -^ 
violalion  of  the  territorial  rights  of  that  nation.  But  it  has  been  with- 
drawn, and  consequently  there  is  an  end  of  any  protection  which  these 
Danes  can  derive  from  a  pretension  so  introduced,  it  being  an  established 
law  that  the  claim  of  territorial  right  can  be  advanced  only  by  those  to 
whom  the  territory  belongs ;  the  subjects  of  other  States  can  do  no  more 
than  refer  themselves  for  redress  to  the  neutral  Power  under  whose  rights 
they  hoped  to  find  protection.  The  parties,  however,  have  set  up  a  claim 
under  the  stipulations  of  the  Convention  of  Gintra,  which,  it  is  assumed, 
aro  applicable  to  the  property  of  these  Danish  masters  of  yessols.  Now 
I  think  there  is  a  question  preliminary  even  to  this,  namely,  whether  the 
stipulations  of  a  Treaty  can  be  set  up  by  those  who  were  not  parties  to  it. 
The  French,  who  were  parties  to  the  Treaty,  might  undoubtedly,  though 
they  are  enemies,  contend  for  that  construction  which  they  might  allege 
was  in  the  intent  and  meaning  of  the  contracting  parties  at  the  time,  and 
they  have  a  right  to  demand  the  application  of  the  Treaty  so  construed, 
to  those  persons  on  whom  they  meant  to  confer  protection.  But  whether 
others  who  have  no  rights  as  parties  to  that  Treaty,  but  who  are  indi- 
rectly benefited  by  it,  are  competent  to  contend  for  its  fulfilment,  is,  I 
think,  more  than  doubtful.    Taking  it,  however,  that  these  Danish  masters 
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are  competent  to  claim  under  the  Treaty,  the  question  then  is,  whether 
the  construotion  horo  contended  for,  is  tliat  which  the  Court  would  bo 
warranted  in  adopting,  For  although  the  Court  might  be  disposed  to  put 
a  favourable  interpretation  upon  the  articles  of  the  Treaty,  it  is  bound 
to  construe  them  according  to  their  natural  and  fair  meaning,  and  not 
to  impose  upon  the  contracting  parties  stipulations  which  wore  never  in 
their  contemplation.  The  business  of  the  Court  is  to  expound  and  ex- 
plain, not  to  frame  original  Treaties.  Now  it  ia  a  featnre  of  the  Conven- 
tion of  Cintra,  very  illustrative  of  its  real  character,  that  it  is  a  Treaty  for 
the  military  evaeuation  of  Portugal  by  the  French  army,  and  that  the 
part  ea  to  it  aii,  the  commaudor^  of  the  respective  armies.  That  is  a  oir- 
enmstanoe  whioh  impreBoea  a  strong  conviction  that  this  Treaty  has  no 
direct  reference  to  maiitime  inteiests,  and  o  ight  not  to  receive  such  an 
application  unless  it  is  distmotly  expressed  If  there  are  any  articles 
pointing  to  the  immun  ly  of  these  ve'*s  Is,  the  Court  would  be  inclined  to 
give  them  full  efieot  and  not  to  construe  them  with  a  punctilious  hesita- 
tion and  scrupulosity  respecting  the  competence  of  the  authority  under 
which  thi,y  woie  fiamed  But  in  general  the  fact  that  it  was  drawn  up 
by  military  person  and  for  great  m  Iitiry  purposes,  does  give  the  TrBaty 
a  oharioter  which  is  useful  as  expository  of  its  true  meaning      The  mari- 
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the  armies,  or  on  visits,  or  residing  there  for  the  purposes  of  business, 
pleasure,  or  curiosity.  It  would  require,  however,  sU  tlie  indulgence, 
which  I  admit  the  personal  ciroumstanoes  of  the  case  call  for,  to  iaolude 
under  tiie  description,  masters  of  ships  coming  merelj  to  the  port,  and  not 
to  the  country.  But  when  I  look  to  the  context,  I  think  it  results  la 
the  clearest  manner,  that  the  words  never  were  intended  to  convey  such 
a  meaning;  for  how  does  the  article  go  on?  "That  thej  shall  be  at 
liberty  to  remain  ia  Portugal,  or  to  accompany  the  French  army."  That 
is  the  alternative  :  now  what  kind  of  option  is  this,  what  prospect  does 
the  permission  to  accompany  the  Froaoh  army,  or  to  remain  in  Portugal, 
hold  out  to  these  Danish  masters?  They  could  only  remain  by  giving  up 
their  vesaols  and  their  employment;  andas  to  following  the  French  army, 
it  is  quite  ridiculous,  when  applied  to  persons  so  circumstanced.  The 
article  then  goes  on  in  the  same  strain,  "  that  they  shall  be  protected,  and 
may  be  at  liberty  to  transfer  themselves  to  France,  or  any  other  country, 
in  which  they  may  wish  to  fix  a  residenco,"  Now  these  are  persons 
*wUo  have  a  fixed  residence  already  in  their  own  country;  they  r^con 
have   no  wish  to  remove  to  France,  which  is  entirely  out  of  all   <-  J 

contemplation  with  them,  or  to  any  other  country  but  their  own;  they 
have  no  intention  of  disposing  of  their  shares  in  these  vessels,  still  less 
of  remaining  in  Portugal.  Neither  the  one  nor  the  other  of  these  alter- 
natives oan,  without  a  ludicrous  perversion  of  the  terms,  be  applied  to 
these  persons,  or  to  the  property  of  masters  of  vessels,  who  come  to  the 
port  only  to  go  back  again,  and  it  is  evident  that  they  were  wholly  out 
of  the  view  of  the  contracting  parties.  Then  follow  the  words  "  shipping 
is  included"  in  this  article,  which  has  very  justly  been  described  as 
clouded  in  some  of  that  obscurity  which  hangs  over  no  small  portion  of 
this  Treaty.  But  I  do  not  understand  those  words  as  enlarging  the  de- 
scription of  persons  meant  to  be  benefited.  The  interpretation  which  I 
put  upon  the  words  is  this  '  there  are  a  grp^t  number  of  foreign  merohanta 
d  h  m  wmp  dhppg  hhp 

p  w  hm  p  dbhp  gpf 

ha  whhhwdm  bp  d 

bgpdh  y'i  tip  hyhn 
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No.  6. 
eUTTOH   V.    SlI1T0N.(s)^ 


Under  the  Treaty  of  IfOi,  Ijetweeii  Great  Britain  and  America,  and  the  Act  of  the 
31  Geo.  3,  c.  97,  AmerioaQ  oitizens  who  held  lands  in  Groat  Britain  on  the  2atli 
of  October,  1195,  and  their  heirs  and  assigns,  are  at  all  times  to  be  considered, 
so  far  as  regai^ds  these  lauds,  not  as  aliens,  but  as  native  subjects  of  Great 
Bcitain. 

"This  was  a  bill  for  the  specific  perfonnance  of  a  contract;  and  the 
Master  having  reported  against  the  titb,  an  exception  was  taken  to  his 
report,  which  now  came  on  to  be  argued. 

"  The  title  of  the  vendor  was  derived  under  a  eonveyanca  from  a 
citizen  of  America ;  and  tie  question  wae,  whether,  under  the  circum- 
r*'\9'?~\  ^^^"^^^  "f  this  case,  and  in  relation  to  the  property  whioL  *waa 
L  J  the  subject  of  the  contract,  an  American  citizen  was  to  be  deemed 
an  alien  1 

"  Samuel  Strudwick,  before  and  at  the  time  of  the  separation  of  the 
United  States  of  Nortli  America  from  G-reat  Britain,  waa  settled  in 
North  Carolina,  and  he  continued  to  reside  there,  as  an  American  citizen, 
till  his  death  in  1794.    By  his  will,  dated  in  that  year,  he  devised  to 

'  his  good  friend  Margery,    widow  of  Stephen ,  lately  living  at 

Fnlham  in  England,  his  houses  ind  lands  in  the  oity  of  London,  in  trust 
to  be  sold,  when  Mr,  Vaughan  a  annuity  shall  drop  m,  and  the  moneys 
arising  from  suoli  sale  to  be  employed  as  thoiein  mentioned :'  and,  after 
"  ing  two  small  annu  tn,s,  he  gave  the  residue  of  his  real  and 
estate  to  his  son  WilJiam  Iranois  Strudwick.  A  part  of  this 
testator's  property  consisted  of  an  undivided  share  of  certain  tenements 
Id  the  city  of  London,  which  were  the  subject  of  the  present  suit.  A 
person  of  the  name  of  M^argory  Bourget  was  considered  to  be  the  devisee 
referred  to  in  the  will ;  she  declined  to  carry  the  trust  into  effect,  or  to 
JDterfere  in  the  management  of  the  property,  and  was  said  to  have 
died  about  the  year  1800.  William  Francis  Strudwick,  the  heir  at  law 
and  devisee  of  Samuel,  was  an  American  citizen,  and  died  intestate  in 
the  year  1810,  leaving  Samuel  Strudwick,  also  an  American  citizen,  his 
eldest  son  and  heir  at  law,  la  1819,  the  laat-mentioned  Samuel  Strud- 
wick sold  and  conveyed  his  undivided  share  of  the  tenements  in  the  city 
of  London;  and  upon  this  conveyance  the  title  of  the  vendor  depended. 

"  One  of  the  objections  taken  to  the  title  was  in  the  following  words : 
— 'That  Samuel  Strudwick,  the  vendor,  in  1819,  of  two  eighth  parts  of 
the  estate,  was  an  alien,  and  incapable  of  conveying  them,  such  shares 
having  been  the  property  of  Samuel  Strudwick,  his  grandfather,  who 
was  settled  in  America  at  the  time  of  the  separation  of  the  two  countries 
in  1783,  and  who  was  alleged  to  have  devised  them  to  his  son  William 
Francis  Strudwick,  who  was  an  American,  and  died  there  in  1810  intes- 
tate, leaving  the  said  Samuel  Strudwick,  the  grandson,  hia  heir  at  law ; 
and  that  no  proof  had  been  ahowa  that,  after  the  separation,  Samuel 

())  1  Russell  &  Mjlne's  Reports,  663. 


>v  Google 


Strudwick,  the  grandfather,  or  Willia 
of  tho  King  of  Great  Britain.' 

" 'Xhe  qaestion  turned  upon  the  o 
between  Great  Britain  and  the  Unit 
19tli  of  November,  1794,  and  of  th 
passed  for  the  purpose  of  carrying  th    T 

«  By  the  first  article  of  that  Trea 
be  a  firm,  inviolable,  and  universal  p 
United  States.' 

"  The  second  article,  after  some  re 
of  the  British  troops,  declared,  '  tha 
within  tho  precincts  of  the  posts  from 
wore  to  be  withdrawn,  should  contin 
kind,  and  be  at  liberty  to  remain  th 
to  sell  or  retain  their  lands  aud  pro 
of  them  as  should  continue  to  resid 
not  be  compelled  to  become  citizens 
oath  of  allegiance  to  the  G-overnm 
liberty  so  to  do,  if  they  thought  prop 
within  one  year  after  the  evacuation 
should  continue  there  after  the  expi 
declared  their  intention  of  remaining 
should  be  considered  as  having  elect 

"  The  third,  fourth,  and  fifth  artic 
new  States,  the  navigation  of  the  rive 
eighth,  to  the  adjustment  of  the  pec 

"  The  ninth  article  enabled  the  sub 
in  the  other,  and  to  soli  and  devise  h  ra 
terras  of  it,  relative  to  Americans  bo 
American  citizens,  who  then  held  Ian 
should  continue  to  hold  them  accordi 
rospeotive  estates  aud  titles  therein, 
same  to  those  whom  they  should  pi 
natives  ;  and  that  neither  they,  nor 
as  might  respect  the  said  lands  and 
s  aliens  ' 


A  d  1 


f 


1 


1 


y    wh    h    h  y K 


The 
hat 


dbyn 


P  1 
f  P 


The 

1"      ty 


>v  Google 


356  PniLLIMOEB    ON    INTERNATIOHAL    LAW. 

should  be  permaDent,  and  that  the  subsequent  artiolea,  except  the  twelfth, 
(which  related  to  the  iutorcouvse  with  the  West  Indies,  and  was  to  con- 
tinue ia  force  for  two  years  after  the  then  war,)  '  should  be  limited  in 
their  duration  to  twelve  years,  to  be  compated  from  the  day  on  which 
|-^,- ...  the  ratifications  *of  the  Treaty  should  bo  exchanged,  subject  to 
L  J  the  renewal  of  the  negotiations  at  iv  period  therein  mentioned  ; 
but  if  His  Majesty  and  the  United  States  shoald  not  be  able  to  agree 
on  a  new  arrangement,  in  thai  case  all  the  articles  of  the  Treaty,  except 
the  first  ten,  should  then  cease  and  expire  together.' 

((TnT707  ti,a  R7  a^n  TTT  o  07,  was  passed,  whioh  ia  intituled, 
the  Treaty  of  Amity,  Commerce, 
[ia  Majesty  and  the  United  States 
'ing  clauses : — 

linth  article  ef  the  aaitl  Treaty,  it 

i  then  hold  lauds  ia  the  territories 

3au   citizens  who  then  held  lands 

Id  ooBtinue  to  hold  them  according 

ictive  states  and  titles  therein,  and 

to  whom  they  fihould  please,  in 

;  and  that  neither  they  uor  their 

ht  respect  the  said  lands  and  the 

egarded  as  aliens  :  be  it  therefore 

lat  alt  lands,  tenements,  and  hero- 

■itain,  or  the  territories  and  depen- 

the  said  28th  of  October,  1795 

Ihe  ralifieation  of  the  said  Treaty 

between  His  Majesty  and  the  said  United  States,)  were  hold  by  Anierican 

citizens,  shall  be  held  and  enjoyed,  granted,  sold,  and  devised,  according 

to  the  stipulations  and  agreements  contained  in  the  said  article ;  any 

law,  custom,  or  usage  on  the  contrary  notwithstanding. 

'"Sect.  25.  Provided  always,  that  nothing  herein  contained  shall 
extend,  or  be  construed  to  extend,  to  give  any  right,  title,  or  privilege 
to  any  person,  not  being  a  natnral-born  subject  of  this  realm,  whioh 
such  person  would  not  have  been  entitled  to  if  this  Act  had  not  been 
made,  other  than  and  except  sueh  rights,  titles,  and  privileges  as  shall 
be  necessary  for  the  true  and  faithful  performance  of  the  stipulations  in 
the  said  article  contained,  according  to  the  true  intent  and  meaning 
thereof,  or  to  give  to  any  person,  not  being  either  a  natural-born  subject  of 
this  realm,  or  a  citizen  of  the  said  United  States,  any  right,  title,  or 
privilege  to  which  such  person  would  net  have  been  entitled  if  this  Act 
had  not  been  made. 

" '  Sect.  27.  That  this  Act  shall  oontinao  in  force  so  long  as  the  said 
Treaty  between  His  Majesty  and  the  United  States  of  America  shall 
continue  in  force,  and  no  longer.' 

"  This  Aot  was  continued  by  the  45  Geo.  HI.  o.  35,  whioh,  after 
reciting  that  the  37  Oreo.  111.  o.  97,  'was  to  continue  in  force  so  long  as 
the  said  Treaty  should  eootinue  in  force,  and  no  longer,  which  Treaty, 
D  much  of  it  as  relates  to  the  matters  *o6iitained  in  the  said 


[*625] 


Aet,  has  now  ceased  and  determined :  and  it  is  expedient  that 
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the  liberty  of  navigation  and  oommeroo  between  the  people  of  thia 
kingdom  and  the  people  of  the  United  States  of  America  should  con- 
ticue  for  a  limited  time,  in  the  same  manner  and  under  the  same  limita- 
tions and  eonditions  as  are  specified  in  the  said  Act,' — enacted  that  '  the 
Baid  Act,  and  every  thing  therein  contained,  shall,  notwithstanding  the 
said  Treaty  has  ceased  and  determined,  be  deemed  and  taken  to  be  and 
to  have  been  in  full  force  and  effect,  and  shall  so  continue  in  force  until 
the  1st  of  June,  1806.' 

"The  37  Gfeo.  III.  c.  97,  vraa  siibaequeBtly  continued  from  time  to 
time  by  the  46  Geo.  III.  o.  16,  and  47  Geo.  III.  sess.  2,  c.  2,  and,  finally, 
by  the  48  Geo.  III.  o.  6,  to  the  end  of  the  then  present  session  of  Parlia- 
ment. That  session  terminated  in  the  same  year;  and  no  Act  was  after- 
wards passed  to  revive  or  prolong  the  operation  of  the  Treaty. 

"  The  point  argued  was,  whether  the  twenty-fourth  section  of  the  37 
Geo.  III.  0.  97,  taken  in  connection  with  the  ninth  article  of  the  Treaty, 
continued  in  operation,  so  aa  to  remove  the  incapacity  of  holding  and  trans- 
mitting lands  in  England  which  would  otherwise  have  attached  on  William 
Francis  Strudwick  and  Samuel  Strudwiok,  the  grandchildren,  as  aliens. 

"  Mr.  Bickersteth,  Mr.  Pemberton,  Mr.  Tyrrel,  Mr.  Wright  and  Mr. 
Wood,  in  support  of  the  objection  to  the  title. 

"  The  Treaty  of  1783  dissolved  the  tie  of  allegiance  which  had  previously 
subsisted  between  the  Crown  of  England  and  the  individuals  who  then 
became  American  citizens;  they  and  their  desoendantfl,  born  out  of  the 
British  Dominions,  were  thenceforth  aliens;  and,  accordingly.  Doe  v. 
Acklam,(i)  has  established,  that  a  person  born  in  tho  United  States  since 
1783,  cannot  inherit  lands  in  England.  Deed.  Auchmuty  v.  Mulcaster.fwj 
William  Eranoia  Strudwick,  and  Samuel  Strudwick,  the  grandson,  were 
olearly  aliens.  The  only  distinction  between  the  present  case  and  that 
of  Doo  V.  Aoklam  is,  that  the  freehold  of  the  tenement  in  question  was 
not  in  an  English  subject  on  the  28th  of  October,  1795,  but  in  an  Ameri- 
can citizen.  Now  it  is  true,  that,  as  to  such  lands,  the  incapacity  of 
alienage  was  removed  by  the  37  Geo.  III.  c,  97;  and  so  long  as  that 
statute  was  in  operation,  American  citizens  might  hold,  grant,  sell,  or 
devise  these  lands  in  the  same  manner  as  if  they  wore  natives.  But  by 
the  twenty-seventh  section  the  Act  is  to  continue  in  force  only  so  long 
as  the  Treaty  shall  be  in  force,  and  no  longer;  and  the  single  question 
therefore  is,  whether  the  Treaty  was  or  was  not  in  force  in  1819.  On 
this  point  we  have  a  legislative  declaration  in  1805.  *The  45  r.enfi-i 
Geo.  III.  c.  35,  says  in  the  preamble,  '  which  Treaty,  or  so  L  ^'^''-1 
much  of  it  as  relates  to  the  matters  contained  in  the  said  Act  (i.  e.  the 
S7  G«o.  Ill,  c.  97,)  has  now  ceased  and  determined;'  and,  among  the 
matters  contained  in  the  said  Act,  was  the  stipulation  for  excluding  the 
incapacity  arising  from  alienage  ;  and  the  same  statute  declares  in  the 
enacting  clause,  that,  '  the  said  Treaty  has  ceased  and  determined.'  By 
that  statute,  and  two  subsequent  Acts,  the  37  Geo.  III.  was  revived,  both 
retrospectively  and  prospectively ;  but  it  finally  eipired  with  the  session 
of  1808.     In  1812  war  broke  out  between  the  two  oountrics,  which  con- 

(()  a  B.  &  C.  JI9.  (ij)  5  B.  A  C,  711. 


>v  Google 


358  PniLLIMORB    ON   IK  T  B  EN  ATI  ON  AL   LAW. 

tinued  to  rage  till  a  new  Treaty  waa  concluded  in  1814.  It  is  impossi- 
ble to  suggest  that  the  Treaty  was  '  oontinuiDg  in  force'  in  1813  ;  it  necea- 
sarilj  ceased  with,  the  oommoneemont  of  the  war.  The  37  Geo,  III,  c, 
97,  could  not  continue  in  operation  a  moment  longer,  without  violating 
the  plainest  words  of  the  Act.  William  Francis  Strudwiok  became  then 
and  remained  ever  afterwards  subject  to  all  the  inoapaoitiea  of  alienage. 

"  It  was  said  before  the  Master,  that  the  first  ten  articles  of  the  Treaty 
were  to  be  '  permanent,'  which  was  construed  as  sjnonimous  with  '  per- 
petual j'  but  that  is  a  construction  which  the  twenty -eighth  article  does 
not  admit  of.  The  very  first  article  is,  '  that  there  should  be  a  firm  and 
universal  peace  between  Great  Britain  and  the  United  States;'  that  is 
the  first  of  the  articles  supposed  to  be  ever-enduring.  Yet  what  became 
of  it  in  1813  ?  There  are  many  of  the  stipulations  of  the  first  ten  avtioles 
which  could  DOt  possibly  be  observed  in  a  state  of  war.  The  word  '  per- 
manent' is  used,  not  as  Bjnonimous  with  '  perpetual  or  everlasting,'  but 
in  opposition  to  a  period  of  duration  expressly  limited.  The  greater 
number  of  the  articles  of  the  Treaty  wore  to  oeaae  at  the  eicpiration  of 
twelve  years  ;  the  first  ten  were  not  to  expire  then,  by  the  mere  lapse  of 
time,  they  were  to  continue  so  long  as  a  Treaty  of  peace  was  in  force ; 
but  when  war  took  the  place  of  peace,  and  the  Treaty  had  no  longer  any 
existence,  the  ninth  article  could  not  coatinue  in  operation, 

"Even  if  it  were  to  be  held,  in  consequeaoe  of  the  language  of  the 
twenty-eighth  article,  that  the  intention  of  the  framera  of  the  Treaty  was 
to  make  the  ninth  article  perpetual,  there  is  nothing  in  the  Act  of  Parlia- 
ment to  give  it  that  endurance.  The  Act  makes  no  mention  of  the  twenty- 
eighth  article  of  the  Treaty,  which  remains,  therefore,  a  mere  stipnlatioQ 
of  the  Crown,  and  cannot  create  or  estend  an  exemption  from  any  diaa- 
bility  imposed  by  the  law  of  tho  land.  The  oontinuanco  of  the  exemp- 
tion could  not  be  prolonged  beyond  the  duration  of  the  Act :  the  Aet 
was  to  endure  only  bo  long  as  '  this  Treaty,'  that  is,  the  Treaty  of  amity, 
commerce,  and  navigation  ooneluded  between  His  Majesty  and  the  United 
States  of  North  America,  should  be  in  force;  and,  most  unquestionably, 
,  that  Treaty  was  not  in  force,  when  Hjs*Majesty  and  the  United 
L  -1  States  were  carrying  on  hostilities  against  eaeh  other  both  by  sea 
and  land. 

"  The  construction  contended  for  on  the  other  side  would  lead  to  most 
inconvenient  results.  One  consequence  of  it  would  bo,  that  all  the  lands 
which,  on  the  28th  October,  1795,  belonged  to  Americans,  are  taken  for 
ever  out  of  the  operation  of  the  genera!  law  of  England,  and  may,  in  all 
time  to  come,  be  transmitted  to  alieaa  by  descent,  devise,  or  eouvcyanee. 

"Mr.  Wigram,  in  support  of  the  same  line  of  argument,  submitted 
that  the  Treaty  conid  not  be  deemed  to  be  in  force,  unless  it  was  in  force 
as  a  whole  ;  that  it  could  not  be  in  force  as  a  whole,  after  the  most  im- 
portant provisions  in  it  had  been  brokea  ;  and,  on  the  contrary,  that  it 
ceased  to  be  in  force  as  a  whole,  when  the  peace,  the  stipulation  for 
which  constitnted  the  basis  of  tho  arrangement,  was  exchanged  for  a  state 
of  war.      lie  cited  Vattel,(3;) — 'Wo  cannot  consider  the  several  articles 

(x)  BookiL.  e.  13,  s.  20:!. 
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of  the  same  Treaty  as  so  many  particular  and  independent  Treaties :  for, 
though  we  do  not  Boetho  immediate  connection  between  everyone  of  these 
arlioles,  they  are  all  connected  by  this  eomiaon  relation,  that  the  con- 
tracting Powers  pass  them  with  a  view  to  each  other,  by  way  of  compen- 
pensation,  I  should  never,  perhaps,  havo  passed  this  article,  if  my  ally 
had  not  granted  me  another,  which,  in  its  own  nature,  has  no  relation  to 
it.  Every  thing  comprehended  in  the  same  Treaty  has  then  the  force 
and  nature  of  reciprocal  promises,  at  least  if  they  are  not  excepted  in  dae 
form.  Grotius  says,  very  we!l,  that  all  the  articles  of  a  Treaty  have  the 
force  of  conditions,  which  by  a  default  are  rendered  null ' 

"Mr.  Preston  and  Mr  Dixon,  Mr  Tmneyand  Mr  Gari'ift,  m  '.upp>rt 
of  the  title. 

"  The  Treaty  contains  articles  of  two  different  descriptions,  «ome  of 
them  being  temporary,  ind  others  of  thorn  being  intended  to  Ids  of  j  er 
petual  obligation.  Ot  those  which  wtie  temporary,  some  were  to  last 
for  a  limited  period,  such  as  the  various  reguUtions  concerning  tride 
and  navigation ;  and      m    w  u     o  long  as  peace  subsisted, 

but  being  inconsisten    w  h  w  ulJ  necessarily  expire  with 

the  commencement  oh  T         w        other  stipulations,  which 

were  to  remain  in  for  m  m         affected  by  the  contingency 

of  peace  or  war.     For  h  s  for  fixing  the  boundaries 

of  the  United  States      Yi  b       d  o  fixed  to  cease  to  be  the 

boundaries  the  mome       h     h  t  ?     The  tenth  arlJole  pro- 

vides that  debts  due  dm        s  which  they  may  have  in 

tho  public  funds  or  p       te  be  confiscated  in  the  event 

of  war  :  that  is  a  sti  wh    h        m        nature  of  things,  as  well  as 

from  the  plain  impor  h    te  m     w      to  be  a  binding  obliga-  i-^cor-i 

tion  in  war  as  well  as  p  was       y       a  state  of  war  that  <-         -I 

it  was  at  all  applicab  d  ction,  a  similar  force  must 

b  g'  to  th  'mmediately  preceding  article,  on  which  the  present  ijues- 
t   n  It  w     intended  to  provide  for  the  inconvenience  which  must 

n  t      Uy  f    m  the  division  of  one  empire  into  two  independent 

St  t      th        bj    t    of  each  of  which  held  property  situated  within  tho 
tnt       llmt     f  the  other;  and  with  that  view,  it  declares  that  Ame- 
n     t  wh    then  held  lands  within  the  dominions  of  His  Majesty, 

h  uld        t  t    hold  them,  and  have  power  to  grant,  sell,  or  devise 

them  as  if  they  were  natives,  and  that  neither  they,  nor  their  heirs  or 
assigns,  should,  in  respect  of  their  lands,  be  regarded  as  aliens.  The 
effect  of  it  is  to  exclude,  and  to  exclude  for  ever,  the  principle  of  alienage 
as  to  certain  poisons  and  certain  lands  :  there  is  no  limitation  to  its  ope- 
ration; it  is  not  confined  to  a  state  of  peace,  or  to  the  individuals  who 
then  held  the  lauds ,  it  includes  their  heirs  and  assigns  :  they,  their  heirs 
and  assigns,  are,  with  respect  to  snoh  lands,  to  be  considered  as  natives ; 
and  being  considered  aa  natives,  their  title  to  hold  the  lands  could  not  be 
affected  by  the  breaking  out  of  war  between  the  two  countries.  The 
twenty-fourth  article  tends  still  further  to  show  that  some  of  the  stipula- 
tions, and  among  these  the  ninth  article,  were  meant  to  be  of  perpetual 


■'  Now  the  effect  of  the  twenty-fourth  section  of  the  Act  of  Parliament 
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ia  to  give  the  force  of  I  w  t  th  n  tli  article  of  tlie  Treaty ;  arnJ  if  tliat 
article,  according  to  th  und  t  uotion  of  the  Treaty,  was  to  be  of 
perpetual  obligation,  tl  n  tm  nt  f  the  legiilatare,  carrying  into  effect 
that  which  the  King  h  d  ag  d  t  d  but  which  hia  prerogative  was  not 
competent  to  aocompl  h  h  d  1  1  that  Araericans  who  held  lands 
within  the  dominions  f  H  M  j  ty  n  the  28th  of  October,  1795,  their 
heirs  and  assigns,  ah  11  n  11  t  m  to  come  told  and  enjoy  them  aa 
natives.  It  is  true  th  t  th  tw  ty  eventh  section  has  said,  that  the 
Act  shall  continue  in  f  ly      1     g  as  the  Treaty  of  peace  continues 

In  force;  but  that  sect  n  mu  t  n  arily  be  confined  to  those  stipula- 
tions which  were  either  of  limited  duration,  or  were  in  their  nature  auch 
as  to  be  entirely  dependent  on  the  existenoe  of  peane. 

"  It  has  been  argued,  that  recitals  contained  in  the  45  Geo.  III.  o.  35, 
and  the  two  subsequent  acts,  have  put  a  legislative  eonatruetion  on  the 
37  Geo.  III.  0.  95,  and  have  declared  that  the  Treaty,  and  consequently 
the  latter  Act,  had  oeased  and  determined.  But  the  operation  of  a  sta- 
tute is  not  to  be  restrained  by  the  recital  of  a  subsequent  statute.  Dore 
p,  .,  v.  Gray.(y)  Besides,  "the  acts  of  the  45  Geo.  III.  and  the  fol- 
L  J  lowing  yeara,  contemplated  only  those  provisions  of  the  Treaty 
which  related  to  commerce  and  navigation, "and  were  to  espire  at  the  end 
fwly  1        hyw  ply         wdf        fhpd 

Th  h  I    w      m        b      fi     1      E  gl   h       bj  1 

A  dy  nffp  wldb 

P  b!  h    f  m    h  w     Id  n         \ly  1    d  Am  d  y 
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L  Id  3     1         E  t,l 


IP 


a  al.    1    d     H  d  h 
;  h     f    h        d 


whh  Idhldpte  1         fhdl  fh 

pp     yhdb  f,l      dbyhO  mm      L 

M     B    k  h    n     ply 

Th    M  h    E  I! 

Tbl  whhhdilbwrB  1 

Am  wh        hyfmdnmp       Id        h  d  fh 

ninth  section  of  thi.  Treaty  of  1794   and  made  it  highly  reasonable  that 
h  hwp  hdddmphd   notwith- 

gh  ^    V  dhm  mof  their 

nppydhpg  b  ly  given, 

n  y  u  nd     b  h  assigns, 

aasbn  nhwh  e  Treaty 
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Th    V  t    f  th        G      III  f  il    ff   1 1    til        t   1     f  th 

Tlj       titgt      11  ttm          dftb         I          i 

t  fl     t               t      t         f  th  1     th  t  t  w     t    b    p    m        t       d 

Ipdtf        ta       fp  w       th       thAtfPimt 

t  b   h  Id       th    t        y  f     th  t       t    d    1       th     p    m         j 

d  wh             b    q      t       t       p  d     th  t  th    A  t      t         t 

f             1            ly           t        f  I  h  U     h     t    t            t  b           t      d 

b    d       tly     p           t       d    pp  d  t    th    t       t y  f       h        t        h  t 

tb        dtd          f        gt  hi                 fthAtly 

w     Id       th           t        1  p     d    p  t  t      f  p 

I    m     f    p             th      f  f             t  th     t  H         d           d 

h        h     h             d        g       f  y  Am            wh     h  111     1        0      t 

B   t          t  th     t  01     m     t       d  th     A  t    f  th    37  G       III 

f                  Jthldtb  tdtl         bt           t 
1>J 
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MALTASS  V.   MALTASS.(;J 

(Judgment  by  Dr.  LusMngtoiCj 

"'TaE  preBOnt  iDquiry  relates  to  the  personal  property  of  John 
Maltass,  who  died  at  Smyrna,  in  the  year  1842.  The  case  comes  on 
for  judgment  on  an  allegation,  given  in  on  behalf  of  a  son,  propounding 
a  will  executed  in  the  year  1834  ;  the  only  evidence  in  the  cause  being 
the  answers  of  the  widow,  the  other  party  in  the  cauae, 

"  '  My  attention  must  be  first  directed  to  what  I  consider  the  admitted 
facts  of  the  case.  The  deceased  was  born  at  Smyrna,  of  English  parents, 
who  must,  I  think,  be  presumed  to  have  been  born  British  subjects.  The 
deceased  is  admitted  to  have  passed  his  boyhood  in  England  for  the  pur- 
pose of  his  eduoation ;  he  went  bank  to  Smyrna  where  his  father  was 
engagedin  trade,  The  deceased  for  many  years  was  occupied  in  commercial 
pursuits,  and  was  a  member  of  a  firm  established  at  Smyrna,  but  which 
was  dissolved  a  considerable  period  before  bis  death.  Whether  the 
deceased,  up  to  the  period  of  his  death,  or  even  during  the  latter  years 
of  his  life,  was  engaged  in  trade,  I  find  no  evidence,  save  that  he 
described  himself  as  a  British  merchant  in  his  will;  I  have  looked  to 
the  estimates  of  his  property  during  the  latter  period  of  his  life,  I  find 
some  dark  indicia  that  he  was  engaged  in  commercial  concerns,  but 
nothing  to  lead  to  a  legal  conclusion  that  he  was  engaged  in  trade  at 
the  time  of  his  dpath  He  married  at  Smyrna,  was  constantly  resident 
theie,  and  died  there,  leaving  a  widow  and  several  ohUdren. 

"  '  I  have  to  dcteimme,  upon  these  facts,  what  is  the  law  to  govern 
the  succession  to  his  peisonalty — the  law  in  this  respect  being  the  same, 
whethei  he  has  died  testate  or  intestate.  The  first  question  I  propose 
I,  whether,  laying  aside  the  question  of  domioil,  the  deceased 
r  not  a  British  subject?     Now  assumicg  him  to  have  been  born  of 

lealso,  3  Curleis,  231, 
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p        t    wb    w        B  'f  h      bj    t     th    d  1     Ith     gh  b  rn  abroad, 

Mb         B   t   h       bi    t       d  w     Id     w      II  t    tb    Crown  of 

G-      t  b  d  th      wh  t         m    bt  b    th    d  m     1    f  b     parents  or 

f  h        If    th         ly  pt  I  th  t  I  L.     w    f  those  of  the 

pi  t  f  th      h  Id         f  p  wh       d  m    1  was  in  the 

U  t  d  St  t  p  t  th  k  wl  dg  t  f  tb  dp  ndence  of 
Am  S     h  th  f  D  A  1  in(  )      d  D  e  T.  Mul- 

t     (b) 

p-l-t  Th         tqt  wh      wthd  ddm  ciled  ?  for 

LJltkt     ttbd       dthtfhiwflml  must  in 

mbpg  tb  Bttb         [ywU   become 

y     f    fc     h     H  t  th  t    w   h        I     t  t    th      individnal 

thIwfGtBt  IfTky       th     same ;  for 

wb     w     p    k    f  th    1  w    f  d         1  as    ppl    1  t    tb    !  w  of  succes- 

wm  tth  llwbttllwwbhth    country  of 

dm     1     ppl       t     th    p  !  d  d  Such  law 

m  y  b     t  tally    Iff       t  ipl    d  t  t      1  b   -n       Iject  of  the 

f  y  mpl  fi  d        th  f  C  11  R        (  )     There  the 

te  t  t     d    1  d  m     1  d       B  Ig    m    b  t  by  th    B  1         1  w    he  sueoes- 

th  t  w         1 1    b    g  d  by  th    1  w    f  B  Ig  urn,  appli- 

bl    t        t  ral  b  m      bj    t     1    t  by  th    1  w    f  th  t  t  y  applicable 

t         E  gl   h  b  bj    t  dy    g  1  m     1  d       B  Ig    m 

\      mgth     f        tbttbd  dlldraldt  Smyrna, 

th  fii  t  p  t  — wh  t  thl  fTky  tBth  subjeota 
dy         1  m     1  d  th      ?     Tb     d  p     1         th  t      t       t    be  put  on 

th    T      t       1    t  G      t  B    t  i  th    P  Tb    1    ding  object 

f  th  w  t  p  t  t  B  t  h  bj  t  t  d  t  bmy  and,  with 
tb  w  to  m  d  fy  th     I  w    f  T    k  y  t  th       justice,  so 

f  Id  b     tt       d      I       I  th    k  p   f   tly   1        f   m  the  Treaty, 

d  p     d     t     f    U  h   t        1  f    t  ,  th  t  1  Smyrna  by  a 

British  merchant  was  contimplated,  anl,  if  the  oontraeting  parties  have 
provided  for  the  case  of  reiidence  it  seems  necessarily  to  follow,  that 
they  must  have  intended  to  piovide  for  tho  case  of  domicil,  if  domicil  ia 
Turkey  could  be  acquired  by  the  same  means  as  iii  other  countries. 
Judge  Story  says  : — "  That  pi  ice  is  pr  perly  the  domicil  of  a  person  in 
which  his  habitation  is  fixed  without  any  present  intentJOQ  of  removing 
therefrom  "     If  this  be  applicable  to  a  domicil  in  Turkey  such  a  case 
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teotion  of  any  Treaty.  I  know  not  what  would  be  (if  tLe  ease  were 
P^.-n-j  capable  of  arising  the  law  of  Turkey  applicable  *io  British 
L  J  niercliaiits  so  domieilecl,  but  certainly  entire  auhjeotion  to 
Turkish  laws  would  he  a  grievous  evil  to  British  merohanta  of  Christian 
belief,  eudcation,  and  babitfl. 

" '  All  these  reasons  appear  to  me  to  operate  most  strongly  in  favour 
of  a  liberal  and  extended  cocstruction  of  the  Treaties ;  in  my  opinion  the 
oontracting  parties  never  contemplated  the  anomaly  which  a  contrary  con- 
struction would  lead  to. 

" '  With  regard  then  to  the  parts  of  the  Treaties  applicable  to  the  quea- 
tion  we  are  now  discussing,  to  wit,  whether  tke  Treaties  extend  to  a  per- 
manent residence,  and  not  merely  to  a  temporary  visit.  The  Treaties 
commence  at  an  early  period,  but  they  are  all  included  in  the  Treaty  of 
the  Dardanelles  (1809.)  Now,  in  the  constriiotion  of  Treaties  of  this 
description,  we  cannot  expect  to  find  the  same  nicety  of  strict  definition 
as  in  modem  doeaments,  such  as  deeds,  or  Acts  of  Parliament;  it  has 
never  been  the  habit  of  those  engaged  in  diplomacy  to  use  legal  accuracy, 
but  rather  to  adopt  more  liberal  terms.  I  think,  in  construing  these 
Treaties,  we  ought  to  look  at  all  the  historical  circumstances  attending 
them,  in  order  to  ascertain  what  was  the  true  intention  of  the  oontracting 
parties,  and  to  give  the  widest  scope  to  the  language  of  the  Treaties,  in 
order  to  embrace  within  it  all  the  objects  intended  to  be  included. 

"  'The  first  begins  by  stating,  "that  there  had  existed  a  good  under- 
standing and  an  amity  between  the  King  of  England  (Charles  II.)  and 
the  Porto.  And  it  was  granted  to  him  (Charles  11.)  that  his  sabjeets  and 
thoir  interpreters  might  safely  and  securely  trade  in  these  our  dominions." 
The  first  article  stipulates  :  "  that  the  English  nation  and  mei  chants,  and 
all  other  merchants  sailing  under  the  English  flag,  with  their  ships  and 
vessels,  and  merohandizc  of  all  descriptions,  shall  and  may  pa-^s  sately  by 
Bea,  and  go  and  come  into  our  dominions,  without  any  the  Last  p lejudioe 
or  molestation  being  given  to  their  persons,  property,  or  cifocts,  by  any 
person  whatever." 

"'At  this  period  one  of  the  objects  to  be  attained,  was  not  simply  pi  r- 
miasion  to  carry  on  trade,  but  protection  from  the  Tuikish  corsairs  ani 
pirates  of  that  country,  and  that  not  merely  confined  tD  English  moichints, 
but  extended  to  all  those  who  should  accept  the  ^uaiantee  of  the  English 
fiag. 

"'Let  US  look  to  another  part  of  the  Treatj  The  fifteenth  irtiele 
Bays  :  "  all  Englishmen  and  subjects  of  England,  who  shall  dwell  or  re 
side  in  our  dominions,  whether  they  be  married  or  sin^k,  artizan  or  mer 
chants,  shall  be  exempt  from  all  tribute."  These  words  "dwUl  or 
reside,"  clearly  contemplate  not  a  temporary  but  a  peimanent  lesilenoe 
I  think  also  that  the  reference  to  "married  ]  orsona  indicates  the  sime 
intention,  for  the  residence  of  persons  in  that  stite  la  genei  illy  looked  at 
as  of  a  more  permanent  and  fixed  character  than  that  of  meie  ordinary 
traders. 

r*K^A-i  "  '  '^^^^  ^^  S"'^*  ^'^  ^^  provide  for  the  cstabliahracnt  jf  consuls 
L  ''^'*J  jn  *tiie  different  ports,  and  "  that  any  dispute  between  the  Eng 
lish  themselves  shall  be  decided  by  their  own  ami  issidor  or  consul, '  so 
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th  ttl     T      ty       tilt  1  I     til    p    t    f        f      f       I 
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]^  w  I  d       t     t    d  t   ^    th       h  th   T     ty        1  t   1     tli 
t      th      d       h        th      t    1         1  t     g  ily  t    th     pn    1  p:     gr     t  d 

E     I    h      li    t     p    f    tly  d   t      t  f    m  1     t  T    k    h      Ij    t 

Th     t       fy       th       t   1     p       d  th  t  y  E     1   bra 

hp  bjttthtt  gt&        dtfl        hU 

hpptd  1dm  bldthffi  hll 

tp     pt  ft       tb     gkwtwhrathpptyblg 

t   p  y    PP     *  1  by  tak    g  g  th     ff   t   th  t 

mybfJtldthbtthyhllbdl  Ip  hElh 
d        wl  hmybtwlimtbd  dmyh        Iftthmby 

w  11         Th     th  my    p  t       p    1    fly    1        m    t      f      t 

wllml  dgttblwfFgldflm     tw        f      y 

p  f  y  by  th     1  w    f  T     k  y       Th  1    g  If 

h     hllh       d    1  tf    (h     m  t    tatebyth    I  w    f  B     1     1) 

th   p   p    ty   h  1!  b   d  I        d    p  t    th    E    1  h  1        f  th       b 

1        th  t  h    p    p    ty    h  11  b         t  t    111  gl    d       th 

t  h  p        N  w  th  t        1       f,       th    1       th   f     y  t  ly 

th  t  th    p    p    ty    f     p  ao   d    f  lly  dy    J,       th    T    k    h  d  m 

ions  shall  be  delivered  up,  but  it  contemplates  the  case  of  a  person  per- 
manently resident  there.  The  forty-sisth  article  contemplates  the  case 
of  an  Englishman  permanently  resident  in  Smyrna,  "  If  any  interpreter 
shall  die,  if  ho  bo  an  Englishman,  proceeding  f  m  F  1  nd  11  bis  effeots 
shall  be  taken  possession  of  by  the  ambassad  1     I  ut  if  he  be  a 

subject  of  our  dominions,  they  shall  be  deli  d  p  t  h  nest  heir." 
The  forty-ninth  article  speaks  of  "merchant     f  th      f  d  nation." 

The  sixty-flrst  article  is  to  this  effect :  "If  any  Engl  hm  n  shall  turu 
Turk,  and  it  shall  be  represented  and  proved  th  t  b  d  ' 
he  has  in  hishandsany  property  belonging  t.  anothei  p  i 
such  property  shall  be  taken  from  him,  and  delivered  up  to  the  ambassa- 
dor or  consul,  that  they  may  oonvey  the  same  to  the  owner  thereof." 

« '  What  is  the  elfect  of  this  article  ?  If  an  Englishman  turns  a  Turk, 
his  property  will  bo  governed  by  the  law  of  Turkey ;  but  if  he  has  in  hia 
hands  the  property  of  any  Englishman,  that  will  be  regulated  by  the  law 
of  England.  So  that  the  case  of  an  Englishman  becoming  a  Turk,  and 
so  becoming  subject  to  the  law  of  Turkey,  is  contemplated,  and  "  ejypres- 
sto  uitius  est  exclu&io  allertus." 

"  '  The  ninth  article  of  the  latter  Treaty  provides,  that  English  consuls 
shall  not  be  named  from  among  the  subjects  of  the  Porte.  Generally 
speaking,  a  consul  does  not  acquire  a  domicilhy  residerwe;  *but  ^^-, 
here  a,  distinction  is  made  between  British  subjects  resident  a 
Smyrna,  and  those  who  aro  not  British  subjects. 

"  '  If,  then,  the  Treaty  be  applicable  to  British  merchants  n 
domiciled,  ia  the  ordinary  acceptation  of  the  term,  in  Smyrna,  the  pro- 
visions of  the  Treaty  decide  what  is  to  be  done  in  the  case  of  succession 
to  personal  estate,  namely,  that  it  is  to  follow  the  law  of  England. 

"  '  As  to  the  case  of  Moore  v.  Budd|(e)  I  consider  that  my  opinion  does 
(e)  i  Haggard,  S53. 


t  [*535] 
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DOt  militate  against  that  case,  or  the  oonatruction  of  the  Treaty  with  Spain  ■ 
This  Court  was  of  opicion  that  the  will  there  propounded  was  invalid  hy 
tlie  law  of  Spain,  and,  though  more  doubtfully,  by  the  law  of  England. 
It  held  that  the  deceased  was  domiciled  in  SpaiiQ,  never  meationiiig  the 
Treaty.  Indeed,  not  even  in  the  argument  was  tho  Treaty  alluded  to, 
— no  allegation  on  that  point  was  given  in, — uo  answers  were  taken ;  the 
King's  Advocate  of  tl"' '''"'  'lonlineii  tn  oi-nnc  flifl  nnintj  and  not  a  single 
word  appears  in  thi  .e  Treaty.     In  my 

opinion,  then,  the  e  '  of  Great  Britain 

wilJ  operate  on  pro]  he  situation  of  the 

deceased;  and  I  ar  in  the  case  of  an 

individual  having  c 

"  '  However,  I  do  is  latter  point.     I 

thiak  the  facts  of  t  3 ;  but,  in  the  ab- 

sence of  proof  to  tl  draw  is,  that  such 

is  the  law  of  Engla  !  law  of  Scotland ; 

but  I  must  take  can  Iiis  point.     I  con- 

sider the  deceased  1  in  Scotland,  or  in 

a  colony  J  for  great  ihe  deceased  been 

domiciled  in  8ootla_.., .^ ,  .. been  domiciled  in 

British  Cruiana.  I  take  the  deceased  to  be  domiciled  in  England.  The 
will  last  made  is  a  nullity, — it  is  not  properly  executed ;  the  will  of  1834 
must,  therefore,  receive  probate;  that  will  was  valid  by  the  law  at  the 
time  when,  it  was  executed,  and  nothiog  that  has  since  passed  has  had  the 
effect  of  revoking  it. 

"'I  wish  to  observe,  that  I  am  desirous  not  to  be  supposed  to  have 
given  an  opinion  upon  any  question  not  necessary  to  be  decided  in  this 
case;  my  judgment,  therefore,  does  not  affect  the  question  of  domicil,  if 
the  deceased  was,  in  the  legal  sense,  domiciled  in  Turkey ;  and  if  the  law 
of  domicil  does  prevail,  tho  law  of  Turkey,  in  conformity  wltli  the  Treaty, 
says,  that  in  such  case  the  succession  to  personal  estate  shall  be  governed 
by  the  British  law  :  if  he  was  not  domiciled  in  Turkey,  bat  in  England, 
then  the  law  of  England  prevails,  propria  vigove. 

j-^-.jD-,  "  'I  give  no  opinion,  therefore,  whether  a  British  subject  can 
L  J  or  *eannot  acquire  a  Turkish  domicil ;  but  this  I  must  say, — I 
think  every  presumption  is  against  the  intention  of  British  Christian  sub- 
jects voluntarily  becoming  domiciled  in  the  dominions  of  the  Porte.  As 
to  British  subjects,  originally  Mussulmen,  as  in  the  East  Indies,  or  be- 
coming Mussulmen,  the  same  reasoning  docs  not  apply  to  them  as  Lord 
Stowell  has  said  does  apply  in  cases  of  a  total  and  entire  difference  of 
religion,  customs,  and  habits. 

" '  I  pronounce  in  favour  of  this  will,  costs  out  of  the  estate.' " 
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TO  THE  KTJSSO-DUTCH  LOAN. 


An  Act  to  carry  into  effect  a  Convention  made  between  His  Majesty  and 
the  King  of  the  Netherlands  and  the  Eirvperor  of  all  the  Iiwsnas,{  f^ 
[28th  Juno,  1815.] 

Whebbas  by  a  Convention  signed  at  London  on  the  19th  daj  of  May, 
1815,  hctween  His  Majesty  on  the  one  part,  and  the  King  of  the  Nether- 
lands and  the  Emperor  of  all  the  Eussias  reapectively  on  the  other,  the 
following  articles,  among  others,  wore  agreed  upon ;  that  ia  to  say,  Hia 
Majesty  the  King  of  the  Netherlands  thereby  engaged  to  take  upon  himself 
a  part  of  the  capital,  andarrearsof  interest  to  the  1st  of  January,  1816,  of 
the  Russian  loan  made  in  Holland  through  the  intervention  of  the  House 
of  Hope  and  Company,  in  Amsterdam,  to  the  amount  of  tho  twenty-flvo 
millions  of  florins  Dutch  currency;  the  annual  interest  of  which  sum, 
together  with  an  annual  payment  for  the  lii|uidation  of  the  same  as  there- 
inafter ape  ciSed,  should  be  borne  by  and  become  a  charge  upon  the  king- 
1  hia  part  to  reeom- 
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hen  respective  proportions  of  the  said  i  tere^t  d  s  k  g  f  d,  b 
specified :  Provided  always,  that  previously  to  the  advance  of  each  suo- 
ceasive  instalment  eo  to  bo  paid,  the  said  agent  shall  be  authorized  to 
furnish  a  certificate  to  each  of  the  said  two  high  contracting  parties,  de- 
claring that  the  preceding  instalment  had  been  duly  applied  in  discharge 
of  the  interest,  and  in  reduction  of  the  principal  of  the  said  debt,  together 
with  the  corresponding  payments  on  account  of  the  Russian  Grovernment 
on  that  part  of  the  debt  which  should  remain  a  charge  on  the  said  Govern- 
ment ;  and  it  was  further  agreed,  that  the  Russian  G-overcment  should 
[/)  55  Geo.  III.  cap.  313. 
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continue  as  heretofore  to  be  se  ty  t  tli  Hi  f  the  wbole  of  the 
said  loan,  and  should  be  char^  d  w  li  tt  Im  1  tion  of  the  same  ; 
the  Governments  of  the  King  f  th  N  th  1  d  1  of  His  Britannic 
Majesty,  remaining  liable  and  b       d  t    th    G  t  of  His  Imperial 

Majesty,  and  for  the  punctual  d     h    j,  b         f  th  Jr  respeotive  pro- 

portions of  the  said  charge ;  d  t  w  th  by  d  stood  and  agreed 
between  the  high  contracting  p  t  th  t  th  dp  yments  on  the  part 
of  the  King  of  the  Netherland  d  f  H  M  j  ty  aforesaid,  should 
eoase  and  determine,  should  th   p  d  gnty  (which  God 

forbid)  of  the  Belgie  Provine       t     y  t  m    p  b   severed  from  the 

dominions  of  His  Majesty  the  K  f  th  N  th  1  1 ,  previous  to  the 
complete  liquidation  of  the  sam  d       w        1  d  rstood  and  agreed 

between  the  high  contracting  p  t  ,  th  t  th  p  ym  ts  on  the  part  of 
the  King  of  the  Netherlands,  and  of  His  Majesty  as  aioresaid,  should 
not  be  interrupted  in  the  event  (which  God  forbid)  of  a  war  breaking  out 
between  any  of  the  three  high  contracting  parties  ;  the  Government  of 
His  Majesty  the  Emperor  of  all  the  Kussias  being  actually  bound  to  ita 
creditors  by  a  similar  agreement :  And  whereas  the  Commons  of  the 
United  Kingdom  have  resolved  that  provision  bo  made  for  enabling  His 
Majesty  to  defray  the  expenses  which  may  be  incurred  in  the  execution 
of  die  said  Convention  :  May  it  therefore  please  your  Majesty  that  it  may 
be  enacted;  and  be  it  enacted  by  the  King's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assemblod,  and  by  the  authority 
of  the  same,  that  the  Lord  High  Treasurer  or  the  Commissioners  of  the 
Treasury  of  Great  Britain,  or  any  three  or  more  of  thcra,  for  the  time 
being  respectively,  shall  be  and  he  and  they  is  and  are  hereby  empowered 
from  time  to  time,  out  of  the  Consolidated  Pund  of  Great  Britain,  to 
_^p.„n,  cause  to  be  issued  such  "sums  of  money  as  shall  be  required  for 
L         -I  the  payment  of  the  interest  on  such  part  of  the  capital  of  the 


y  His  Majesty  as  aforesaid, 
and  also  for  the  payment  of  a  sinking  fund  of  one  pound  per  centum,  or 
not  eKoeeding  three  pounds  per  eentum,  as  the  case  may  be,  on  the  said 
part  of  the  said  capital,  for  the  extinction  of  the  same,  as  and  when  the 
same  may  from  time  to  time  respectively  become  payable,  and  so  long  as 
the  same  flhonld  bo  payable  conformably  to  the  tenor  of  His  Majesty's 
engagements,  as  specified  in  the  said  Conventions  respectively,  and  also 
such  sums  as  may  bo  required  to  pay  and  satisfy  all  the  expenses  attend- 
ing the  execution  of  this  Act. 

n.  And  be  it  further  enacted,  that  the  said  Lord  High  Treasurer  or 
Commissioners  of  the  Treasury  for  the  lime  being,  shall  cause  to  be  pre- 
pared, and  shall  lay  before  both  Houses  of  Parliament,  within  twenty 
days  after  the  commencement  of  every  session,  an  account  up  to  the 
thirty-first  day  of  December  then  next  preceding,  of  the  total  sums  which 
shall  from  time  to  time  have  been  issued  and  applied  by  virtue  of  this 
Act  for  paying  and  satisfying  the  interest  oa  the  said  part  of  the  said 
loan  BO  agreed  to  be  borne  by  His  said  Majesty,  on  ai!  or  any  of  the  said 
securities,  and  towards  paying  and  satisfying  the  principal  thereof  (in 
case  the  principal  of  any  of  the  said  securities  shall  then  have  been  paid) 
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and  also  for  paying  tbe  expenses  of  carrying  this  Act  into  execution  and 
the  sinliing  fund  for  the  extinction  of  the  same;  and  such  account  shall 
also  specify  how  much  of  the  said  part  of  the  said  loan  has  been  discharged 
and  how  much  reraains  to  be  discharged. 

III.  And  be  it  further  enacted,  that  it  shall  he  lawful  for  the  said  Lord 
High  Treasurer  or  the  Commissioners  of  the  Treasury,  or  any  three  or 
more  of  them  for  the  time  being,  to  appoint  such  officers  and  clerks  as 
they  may  deem  necessary  for  carrying  this  Act  into  execution ;  and  to 
grant  such  salaries  and  compensations  to  the  said  officers  and  clerks,  for 
their  trouble  and  labour  therein,  as  they  may  think  fit  and  reasonable  in 
that  behalf, 

IT.  And  be  it  further  enacted,  that  this  Act  may  be  altered,  varied, 
or  repealed,  by  any  Act  to  be  passed  in  this  Session  of  Parliament. 


An  Act  to  enable  Sis  Majesty  to  carry  inio  effect  a  Convention  made  6e- 
tween  Sis  said  Majesty  and  the  Emperor  of  all  the  Jiussias.{g) 

[3d  August,  1832.] 

Whereas  by  a  Convention  made  and  signed  at  London  on  the  16th 
day  of  November,  in  the  year  1831,  between  His  Majesty  and  peon-i 
*tlie  Emperor  of  all  the  Bassias,  His  said  Majesty  and  the  said  <-  J 
Emperor  of  all  the  Russias,  considering  th     th  tbwh    hh  d  occurred 

in  the  United  Kingdom  of  the  Neth  I  nd  n  th  y  1830,  had 
eoessary  that  the  Courts  of  (j  t  B  n  an  1  Bu  a  should 
!  the  stipulations  of  their  Con  nt  n  f  th  10  k  d  y  of  May, 
1815,  as  well  as  of  the  additional  art  1  nn  d  th  t  nsidering 
that  such  examination  had  led  the  tw  h  gh  nt  t  n  pa  t  es  to  the 
conclusion  that  ooraplete  agreement  did  n  x  t  b  tw  n  th  letter  and 
spirit  of  that  Convention,  when  regard  d  n  nn  t  n  w  tl  th  circum- 
stances which  had  attended  the  separat  nththdtknjl  between 
the  two  principal  divisions  of  the  Un  t  d  K  ngd  m  f  th  N  therlands, 
but,  that,  on  referring  to  the  object  of  th  ab  m  nt  n  d  C  nvention 
of  the  19th  day  of  May,  1815,  it  appe  d  th  t  th  t  bj  tw  to  afford 
to  Great  Britain  a  guarantee  that  Bus  a  w  uld  n  all  j  t  n  concern- 
ing Belgium  identify  her  policy  with  th  wh  h  h  (^  u  t  f  London 
had  deemed  the  best  adapted  for  the  m  t  n  n  f  a  ]  t  balance  of 
power  in  Europe,  and  on  tbe  other  ha  d  f  t   Eu        th    payment 

of  a  portion  of  her  old  Dutch  debt,  in  consideration  of  the  general  arrange- 
ments of  the  Congress  of  Vienna,  to  which  she  had  given  her  adhesion, 
arrangements  which  remained  in  full  force,  their  said  iMajesties,  being 
desirous  that  the  same  principles  should  continue  to  govern  their  relations 
to  each  other,  and  that  the  special  tie  which  the  Convention  of  t!ie  19t!i 
day  of  May,  1815,  had  formed  between  tbe  two  Courts  should  be  main- 
tained, agreed  upon  and  concluded  the  following  articles,  among  others ; 
that  is  to  say. 

Article  L — In  virtue  of  the  considerations  above  specified,  His  Bcitan- 

(^)  2  &  3  Wm.  IT.  cap.  81, 
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nic  Majesty  engages  lo  recommend  to  hia  Parliament  to  enable  blm 
to  undertake  to  continue  on  his  part  the  payments  stipulated  in  the 
Convention  of  the  19tb  day  of  May,  1815,  according  to  the  mode 
and  until  the  completion  of  the  sum  fixed  for  Great  Britain  in  the 
said  Convention: 
Article  11. — In  virtue  of  tho  same  ooe  si  derations,  His  Majesty  the 
Emperor  of  all  tho  Russiaa  engages  that  if  (which  Q-od  forbid)  the 
arrangements  agreed  upon  for  the  independence  and  tho  neutrality 
of  Belgium,  and  to  the  maintenance  of  which  the  two  high  Powers 
are  equally  bound,  should  be  endangered  by  the  course  of  events, 
he  will  not  contract  any  other  engagement  without  a  previous  agree- 
ment with  His  Britannic  Majesty,  and  his  formal  assent : 
And  whereas  the  said  Convention  has  been  ratified,  and  tho  ratifications 
thereof  were  exchanged  on  the  21stday  of  June  last :  And  whereas  by  the 
Btipuktions  of  tho  said  Convention  of  the  19th  day  of  May,  in  the  year 
1815,  between  His  Majesty  the   King  of  the  Netherlands  and  His  late 
Majesty  the  Emperor  of  all  the  Rusaias,  to  which  His  late  Majesty  King 
George  HI.  agreed  to  -be  a  party,  mentioned  in  the  said  recited  Conven- 
r*540n  *''™  °^  ""^  ■'■^'^  ^^^  °^  November,  *1831,  His  Majesty  the  King 
L        J  of  the  Netherlands,  by  tho  first  article  thereof,  engaged  to  tako 
upon  himself  a  part  of  the  capital  and  arrears  of  interest  to  the  1st  day 
of  January,  1816,  of  the  Russian  loan  made  in  Holland  through  the  in- 
tervention of  the  House  of  Hope  and  Company  in  Amsterdam,  to  the 
amount  of  twonty-five  millions  of  florins  Dutch  currency,  the  annual  inte- 
rest of  which  sum,  together  with  an  acnual  payment  for  the  liquidation 
of  the  same,  as  thereafter  apecified,  should  be  borne  by  and  become  a 
charge  upon  the  kingdom  of  the  Netherlands;  and  His  Majesty  the  King 
of  tho  United  Kingdom  of  Great  Britain  and  Ireland  engaged  on  hia  part 
to  recommend  to  his  Parliament  to  enable  him  to  take  upon  himself  an 
equal  capital  of  the  said  Russian  loan,  videlicet,  twenty-flve  millions  of 
fiorins  Dutch  currency,  the  annual  interest  of  which  sum,  together  with 
on  annua!  payment  for  the  liquidation  of  the  same,  as  thereafter  specified, 
should  be  borne  by  and  become  a  charge  upon  the  Government  of  His 
Britannic  Majesty  :  And  by  the  second  article  it  was  provided  that  the 
future  charge  to  which  their  said  Belgic  and  Britannic  Majesties  should 
be  respectively  liable  in  equal  shares,  on  account  of  the  said  debt,  was 
to  consist  of  an  annual  interest  of  five  per  centum  on  tho  said  capitals, 
each  of  twonty-five  millions  of  florins,  together  with  a  sinking  fund  of  one 
per  centum  for  the  extinction  of  the  same,  the  said  sinking  fund  being 
subject  however  to  be  incroased,  on  tho  demand  "f  the  Russian  Govern- 
ment, to  any  ann  ii!  s  m  not  exceeding  three  per  centum,  the  same  to  be 
payable  till  the  cap  tal    f  the  said  debt  should  be  fully  discharged,  when 
the  aforesaid  i,har^e  fo    interest  and  sinking  fund  should  wholly  cease 
to  be  borne  by  tho  r  sad  Belgic  and  Britannic  Majesties  respectively : 
And  by  the  th  ri  a     ole  the  r  said  Belgic  and  Britannic  Majesties  respec- 
tively bound  themselves  on  or  before  the  usual  day  or  days  in  each  year 
on  which  the  interest  on  the  said  debt  should  be  due  and  payable,  to 
deposit  with  the  agent  of  the  Russian  Government  in  Holland  their  re- 
spective proportions  of  the  said  interest  and  sinking  fund  as  above  speci- 
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fied  ;  Provided  always,  that  previously  to  the  advanco  of  each  s 
instalment  bo  to  be  paid  the  said  agent  should  be  authorised  to  furnish  a 
certificate  to  each  of  the  said  two  high  contracting  parties,  declaring  that 
the  preceeding  inatalment  had  beon  duly  applied  in  discharge  of  the  inte- 
rest and  in  roductiou  of  the  principal  of  the  said  debt,  together  with  the 
correspocding  payments  on  account  of  the  Russian  Government  on  that 
part  of  the  debt  which  should  remain  a  charge  on  the  said  G-overnment : 
And  by  the  fourth  article  it  was  provided  that  the  Russian  Government 
should  continue  as  theretofore  to  be  seeurity  to  the  creditors  for  the  whole 
of  the  sijd  loan,  and  should  be  charged  with  the  administration  of  the 
sime,  the  Governments  of  the  King  of  the  Netherlands  and  of  His  Bri- 
tannio  Majesty  remaining  liable  and  bound  to  the  Government  of  His 
Impenal  Majesty  eat.h  for  the  punctual  discharge  as  above  of  the  respeo 
tive  pi  poitions  *of  the  aaid  charge ;  And  by  tlie  fifth  article  it  r,cii-i 
was  theieby  undeiatood  dud  agreed  between  the  high  contracting  '-  ^ 
parties,  that  the  said  payments  on  the  part  of  their  Majesties  the  King  of 
the  Netherlands  and  the  King  of  Great  Britain  as  aforesaid  should  cease 
and  determine  should  the  possession  and  sovereignty  (which  God  forbid) 
of  the  Bolgic  Provinces  at  any  time  pass  or  be  severed  from  the  domin- 
ions of  His  Majesty  the  King  of  the  Netherlands  previous  to  the  complete 
HquidatioD  of  the  same  ;  and  it  was  also  understood  and  agreed  between 
the  high  contracting  parties,  that  the  payments  on  the  part  of  their  Mar 
jestiea  the  King  of  the  Netherlands  and  the  King  of  Great  Britain  as 
aforesaid  should  not  be  interrupted  in  the  event  (which  God  forbid)  of  a 
war  breaking  out  between  any  of  the  three  high  contracting  parties,  the 
Government  of  His  Majesty  the  Emperor  of  all  the Russias  being  actaally 
bound  to  its  creditors  by  a  similar  agreement :  And  whereas  an  Act  passed 
in  the  fifty-fifth  year  of  the  reign  of  His  late  Majesty  King  George  III. 
for  carrying  into  effect  the  said  last-mentioned  Convention  :  And  whereas 
it  is  expedient  that  His  Majesty  should  be  enabled  to  carry  into  effect 
the  said  Convention  of  the  16th  day  of  November,  1831 :  be  it  therefore 
enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  that  it 
shall  be  lawful  for  His  Majesty,  his  heirs  and  successors,  and  they  are 
hereby  aatboriaed,  considering  the  circumstances  of  the  separation  between 
the  two  principal  divisions  of  the  United  Kingdom  of  the  Netherlands, 
to  continue  the  payments  stipulated  in  the  said  Convention  of  the  19th 
day  of  May,  1815,  according  to  the  mode  and  until  the  completion  of  the 
sum  fixed  for  Great  Britain  in  the  said  last-mentioned  Convention,  and 
to  complete  and  carry  into  effect  in  all  other  respects  the  stipulations  of 
the  said  last- mentioned  Convention,  and  of  the  said  Convention  of  the 
16th  day  of  November,  1831 ;  and  all  the  powers  given  by  the  said  re- 
cited Act  to  the  Lord  High  Treaaurer,  or  Commissioners  of  the  Treasury 
or  any  three  or  more  of  them,  for  enabling  His  Majesty  to  mahe  the  pay- 
ments required,  and  to  defray  the  expenses  which  might  be  incurred  in  the 
execution  of  the  said  Convention  of  the  19th  day  of  May,  1815,  and  all 
the  enactments  in  the  said  Act  contained,  shall  be  and  continue  in  force, 
and  shall  be  extended  and  applied  to  the  completion  and  coi-rying  into 
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effect  the  stipulations   of  the  said  CoDvention  of  the  19th  day  of  May, 
1815,  and  of  the  said  Couvention  of  the  16th  day  of  November,  1831. 


[*542]     *APPENDIX  IV.     (Pages  117—133.     Chap.  8.) 

RIGHTS   OF    SOVEREIGNS OASES  RELATING   TO. 


Tlie  Columbian  ffovemmeni  v.   Jiiillti«:Ilild.[7i) 

The  hill  commencod  as  follows  : — 

"  '  Complaining,  show  unto  your  Lordship,  the  Government  of  the 
State  of  Columbia,  and  his  Escellenoy  Don  Manuel  Jos6  Hartado,  a 
citizen  of  the  said  State,  and  Minister  Plenipotentiary  from  the  same  to 
the  Court  of  His  Britannic  Majesty,  now  residing  at  No.  33,  Baker 
Street,  Portman  Square,  in  the  parish  of  Mary-le-Bone,  in  the  County 
of  Middlesex.'  It  stated  that  the  Senate  and  House  of  Bepresentatives 
of  the  State  of  Columbia,  having  on  the  30th  June,  1823,  decreed  tliat 
a  loan  to  the  extent  of  thirty  millions  of  hard  dollars,  being  about 
7,500,000?.  sterling,  should  be  raised  upon  the  credit,  and  for  the  service 
of  that  State,  Manuel  Antonia  Arrubla  and  Francisco  Montoya,  citizens 
of  that  State,  were,  under  tho  decree,  appointed  Commissioners  of  the 
State  for  raising  the  loan,  with  the  most  ample  powers  and  authorities 
to  negotiate  acd  contract  for  it  on  such  terms  as  might  seem  to  them 
most  advantageous  to  the  State,  and  to  pledge,  for  t!ie  redemption  of  the 
principal  and  payment  of  the  interest,  the  branches  of  the  revenue  of 
that  State,  appropriated  for  that  purpose  by  the  decree  :  that  the  Com- 
missioners, in  pursuance  of  the  powers  and  authorities  so  given  to  them, 
in  April,  1824,  entered  into  a  negotiation  with  Lyon  Abraham  Gold- 
schmidt,  since  deceased,  and  Maurice  Jacob  Hertz,  then  carrying  on 
business  under  the  firm  of  B.  A.  Goldschmidt  &  Co.,  for  raising  a  loan 
of  4,750,000?.  sterling,  on  the  credit  and  for  the  service  of  the  State  of 
Columbia,  and  that  Messrs.  Lyon  Abraham  Goldschmidt  and  Maurice 
Jacob  Hertz,  having  agreed  to  be  employed  in  raising  it,  a  memorandum 
of  agreement,  dated  the  14th  of  April,  1824,  was  executed,  by  or  on 
behalf  of  Arrubla  and  Montoya,  of  the  one  part,  and  Messrs.  Gold- 
echmidt  &  Co.  of  the  other  part;  and  that  in  pursuance  of  a  stipulation, 
contained  in  that  memorandum,  a  complete  agreement  in  writing,  dated 
the  15th  of  May,  1824,  and  made  between  Afrubla  and  Montoya,  on 
behalf  of  the  Government  of  Columbia,  of  the  one  part,  and  Messrs. 
j-  cio-i  B.  A.  Goldschmidt  &  Co.,  of  the  other  part,  was  prepared  *and 
L  J  executed,  and  thereby  Arrubla  and  Montoya,  engaged  on  the 
part  of  the  Government  of  Columbia,  to  grant  a  general  mortgage-bond 
for  4,750,000/.  sterling,  and  to  deliver  to  Goldschmidt  &  Co.,  in  a  pro- 

(k)  1  Symous's  Reports,  p.  S4.    (Nov.  1820.) 
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per  state  for  circuktioD,  23,150  oartifieatos,  whicli  were  to  he  sigaed  by 
the  plaintiff  Hurtaclo ;  that  the  mortgage -bond  should  be  oonalderod  as 
an  absolute,  inviolable,  and  indestructible  pledge,  mortgage,  and  security 
on  all  the  revenues  of  the  State  of  Columbia,  present  and  future  :  that 
all  moneys,  the  proceeds  of  the  loan,  should  be  placed  at  the  disposal  of 
Hurtado,  and  that  hia  receipts  should  be  a  full  discharge  to  G-oldschmidt 
&  Co. ;  and  all  arrang  whhGdh     d&        mghm        wh 

him  respecting  the  ex  n        h    Ag      m  y     b 

things   proceeding   fra  dwhh  w  hy 

approve  1  of  by  Arru  II        y  hnm        dnh        h 

ot  the  State ;  and  Ab  dinydhb  h 

State   ind  by  virtue  d  p  w  d         h 

vesttd  lu  them,  bind   b  Cmb  dlipb  h 

ties  thereof,  which  ddh  inghh  x  p  h 

fully  and  truly  allthh         fg  gg  dd 

"  The  bill  then  sta        bhS  dHu  Rp 

of  Columbia,  byade         d  ted  hi  "MyS  fid  g 

ment,  and  that  it  wa     mm  U        y  n  d  ff 

that  Hurtado  advanoed  and  pail  to  Go  ds  hm  d    &  0    ,    a    h      coount 

and  to  the  credit  of  the  Government  of  Columbia,  57,000?.  sterling,  oq 

the  1st  of  May,  1824,  41,000^.  sterling  in  June,  1824,  and  20,927^.  2s. 

M.  on  the  29th  July,  1825  ;  and  that  Goldschmidt  &  Co.  did,  at  divers 

m  g  825,  on  the  application  and  under 

H  entatire  of  the  State  of  Columbia, 

p  the  account  and  at  the  risk  of  the 

G  m  able    quantities  of  shot,  muskets, 

g  m  and  also  of  doubloons,  dollars,  gold 

b  sure,  all  which  stores  and  treasure 

w  time  being  of  that  State  at  Oartha- 

g  S  m  and,  on  oooaaion  of  such  shipments 

g  m  g  invoices  of  the  articles  so  shipped 

w  H  G  midt  &  Co.,  who  placed  the  coats  of 

m  charges  of  purchasing  and  shipping 

G         ment  of  Columbia,  against  the  pro- 

d     midt  &  Co,  did  also,  on  the  credit  of 

m  n  time  to  time  pay  drafts  or  bills  of 

g  ft  Finance  of  the  State  of  Columbia, 

H  w         w  m  made  payable  at  the  house  of  Gold- 

m  C  d  Government  of  Columbia    with    the 

m  m  they  also,  during  and  since  i-;),k.j-| 

m     m  compliance  with  the  stipu-  L         -1 

of  May,  1824,  and  by  the  directions 

H  )le  number  of  the  certificates  issued 

ng  fund  of  tha  loan,  and,  with  the 

m  by  them  for  these  certificates,  and 

purchase  thereof,  they  debited  the 

G  m  m  e  proceeds  of  the  loan :  and,   that, 

g  between  B.  A.  Goldschmidt  &  Oo., 
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and  the  G-overnment  of  Oolumbifl,  there  subsisteJ  an  account  between 
them  whict  had  never  been  settled. 

"  The  bill  prayed  that  an  account  might  be  taken  of  all  sums  received 
bj  Groldschmidt  &,  Co.  for  or  oa  account  of  the  Government  of  Columbia, 
and  of  all  sums  paid  and  expended  by  them,  unto,  or  for  the  uso  of  the 
Government;  and  that  what,  on  the  balance  of  such  accounts,  should 
appear  to  be  due  and  owing  from  the  firm,  might  bo  paid  to  Hurtado, 
as  the  representative  of  the  Columbian  Government, 

"  To  this  bill  the  defeadants  demurred  for  want  of  equity. 

"  The  Attorney- General  and  Mr.  Pemberton  for  the  demurrer  : — 
No  persons  aj^ear  before  the  Court  m  a  cbiraoter  which  enables 
them  to   su&ta  n  this  b  11      The  plimt  ft    are  des  riV  d  as  the  Govern- 
ment of  the  State  of  Colunbn  and  r*>u  Manuel  Joae  Hurtado  joins 
as  a  citizen  of  that  State 

There  is  no  mutuality  m  this  case  For  suppose  it  were  necessary 
for  tl  e  defendants  to  file  a  cross  b  11  how  are  th  f  kintiffs  in  this  bill 
to  bo  described  when  made  dafendints  ?  How  is  a  subpccna  to  issue 
against  them?  Would  it  bo  sufficient  to  have  a  subptona  against  Don 
Jos^  Hurtado  ?  Certimly  not ,  for  it  has  been  decided  that  an  ambas- 
sador does  not  represent  his  Goveinment  in  a  Court  of  Juslice.  So  far, 
therefore,  as  relates  to  what  is  called  the  State  of  Columbia,  Hurtado 
has  no  right  to  sue,  nor  can  he  be  sued.  Even  if  it  were  admitted  that 
a  foreign  State  can  sue  in  equity,  surely  there  must  be  some  mode  of 
enforcing  a,  cross  eqaity  against  it.  It  is,  however,  doubtful  whether  a 
foreign  State  can  sue  in  a  Court  of  Equity.  Erom  the  books  it  appears 
that  the  King  of  Spain  has  been  allowed  to  bring  an  action  at  law.  But 
the  remedies  and  the  forms  of  process  in  a  Court  of  Equity,  make  it 
much  more  difficult  to  show  how  a  foreign  state  can  maintain  a  suit  to 
enforce  an  equitable  demand.  At  law  there  are  no  cross  equities  or 
cross-claims.  But  where  an  account  is  to  be  taken,  or  an  agreement  to 
be  performed  and  enforced  by  the  process  of  a  Court  of  Equity,  it  is 
not  easy  to  see  how  it  can  be  done.  Suppose,  on  taking  an  account  at 
the  suit  of  a  foreign  State,  the  balance  is  found  to  be  against  the  plain- 
tiffs, in  what  manner  can  the  payment  of  that  balance  be  enforced  ? 
j.|j. , .-,  In  the  case  of  the  Nabob  of  the  Carnatio  v.  The  *East  India 
L  '  -1  Company, (i)  an  anecdote  is  mentioned  of  the  King  of  Spain 
being,  by  the  advice  of  Seldtn,  outlawed  to  ptovent  bis  bringing  an 
action.  But  how  could  the  Stite  of  Colambn  be  oulUwed  ?  If  a  Court 
of  Equity  is  to  entertain  a  suit  at  all,  it  mu=t  see  that  it  can  enforce 
justice,  as  well  on  behalf  of  the  defendant  as  of  the  plaintiff.  This  bill, 
indeed,  charges  that  Hurtado,  thi.  co  plaintiff,  has  been  the  agent  of  the 
State,  and  is  the  proper  person  to  leceive  what  is  chimed  to  be  duo  to 
the  State.  But  that,  instead  of  leasou  why  he  should  be  a  plaintifl^  in 
such  a  bill,  is  a  sufficient  reason  why  he  should  not  Nor  indeed  does 
be  submit  by  the  bill,  as  every  accounting  party  ought  to  do,  to  pay  the 
balance  if  any  should  be  found  due  from  him  on  tiking  the  account.  It 
is,  however  of  great  importance  to  obiirve  that,  in  1824,  at  the  time 

li)  1  Vesey,  Jr.  3J1.     See  386  ii  S  0   3  Bro  0  C  2  i2 ,  4  Bro.  C.  0.  ISO ;  and 
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when  the  t  t    n  t    k  pi  n       p    t    f  wh    h     1    f  ht  by 

the  bill,  th       w     n         h  S(  t  It        —       b  Ij     f  ^  wh 

bad  any  rjj,ht  h  t  y  t  m     t     th  m    1       th    t  tl    wh    h 

is  now  ass  m  d  by  fh    pi     tiff        th     b  11     It  w         t  1 11  18  6 
that  the  St         f  0  I  ml      w  n      1  1  j  th     b  m     t    f  th 

country. 

"'Anotb      q      t        th      f  p  n  th      b  11  wh    h        t 

competent  toh       hjtfth  ttitwthfgG- 

ment  not  re  d  by  th    C         m  nt    f  th        u  t  y  ?    Th  t  q 

tion  came  1   f       th    L    d  Ch        11  th  f  th    P  a  L 

Jonea  v.  D  1  R         I     th  6  t    pp       d  th  t  th    P    u     n  G        n 

inent,  which  i  by  tb  t  y         f         d  w  th  M     K     1 

for  raising      I        tb  Jnth  fthtt         mt 

Some  of  th    p    t      wh      d  d  y        tb  t  1        b  ly 

dissatisfied  w  th  th     t  t    n       d       b  11  w      th      f       fil  d    ^       t 

Kinder,  Ev      tt       d    th      p  d        t      0  ppl     t 

to  the  C  urt     i       th  t  b  II  w     fil  d   tl     L     1  Oh        11         gg    t  d  th 
objecti  Bathwh  Id  ht  t  wtha 

Goverami,!]        t  d  by   h  t  y         d  wh  th      t  t    n 

of  such  dtmht  tet]  tthpbl 

interest  of    h    E    t    h       t  Th  t    bj     t       w         t        y  p  1  tabl 

to  any  Df  th     I     t  d    n   tb  b  t  th    L     I  Cb        11 

ins.i6fel  <:n        b      g     f,    d      I    th  f  th       j,  t   th    L    d 

Ch'inoelloi    mJmy        yt  b  whhhwdan 

opinion  thth  Idtb  1  ftf 

Ju'stioe      Ih  w      hw  Itmtlyd      Id       th    j,         i  th  t 

as  the  phint  ff         d         b  h  If    f  th  m    1  d     th        tl        1    th 

plamtifia  wilt  1  tl  t      t  wh    h    w      h       bj    t    t  ^     ,p, 

tl  L  BTiit  J  t  tb     th     p    t      m  ght  n  t  w  h  t   d  nl       L        -I 

thitgiunlb    Ldbpdllthj  Itlip         * 

the  "ubatq      t  t         f  th    b    t      f  C  1  ml      ly   h   T 

ment  of  th  t  y         Id  h  ff    t       to  th        t      1     1 1 

tion  which  w  b      ght         ^t  f        Ih       hthCwh 

the  right  to  >  nd  th         nt  y  by  T     ty  w  th     f  St  t    th     T      y 

does  not  aff   t  th        ht     nd    1    m     f     d     d    1        1       tb       b       m 
express  stip  It  th       bj    t 

"  Mr.  Si  gd       M     P  py        d  M     R  G      t  f     tb    b  11  — 

'"1.  Aa     m        th  t  th     St  t      f  C  1  mb     w  t         g       d  by 

the  Goveri  m    t     f  th  t  y    t  th     t  m    wh       th     g      m     t  w 

made,  it  ca      t  b    d  p  t  1  th  t        n    ft    w    d        d  b  f       th   h  11 
waa  filed,  it  w  1  m  ly         g       d  by  th     B    t   h  C  m     t      0 

the  18th  of  Ai    1    182'»    th  t         ^    t        t    U  pi  d  f    m    h  t 

time  forwa  1  th    St  te    f  C  1  mb     b      m  d  w  th    11  tl       ^ht 

of  other  ind  p     d     t  S    t  !  h  lb         d       th 

country.     By     D  f  th    S  f  C  1      b      m  1      ft     th  g 

nition  by  th  t  y   th  t  Stat    1  d  d  t    th  m     t  wh    h 

the  subject    f  th     b  11 

"'2.  A    t    tb         ht    f  g    St  t    t  th  t  y 

there  can  1     c    d  nbt  wb  t  th    u         b     b  th  p    t      Th 
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are  many  bills  now  on  the  files  of  this  Court,  in  whicli  the  King  of 
Spain  ia  plaintiff.  In  a  recent  caso  the  King  of  SpaiQ  v.  Mendizabel, 
the  Lord  Chancellor  made  an  order  restraining  the  defendant  from  bring- 
ing an  action  at  law ;  but  it  did  not  occur  to  any  one  that  it  was  posai 
lile  to  prevent  the  plaintiff  f    m  ha    ng  f    n    h      ha  ac         fa 

Sovereign  Prince.     There  isnuhygn  Th  n 

to  be  put  on  what,  or  how  n    ny     h     nd     du      a       wh  d 

the  Government  of  Columbia      AyS  nS        whhkwn 

and  recognized  by  a  general  apf    1      n  m  y  h  and 

appellation.     No  man  can  dnyhah  fha        muh 

State  of  Columbia,  though  no  n     d  by    h        un        wa^    q    x 

ence,  and  therefore  it  was  epb       byb       wfn 
party  to  a  contract.     It  migh    bpbfn  ndyb 

nnable  to  enforce  the  contra      napaaa  ynau       f 

particular  reasons.     Bat  ig  th  g        n    f    h    S        by    h  n    y 

to  affect  the  validity  of  a  con  C        n  y  n  h  g 

nition  is  a  matter  merely  of  political  expediency,  depending  on  reasons 
purely  political.  What  the  Lord  Chancellor  ia  stated  to  have  said,  in 
the  ease  of  Jones  v.  Del  Eio,  must  be  considered  as  spoken  by  his 
Lordship  in  his  character  of  a  statesman  merely ;  and  it  ia  impossible 
not  to  see  that  many  transactions  tending  to  embroil  this  country  with 
a  foreign  Power,  may  be  liable  to  great  objection  in  the  view  of  a 
r*^A7i  statesman,  without  being  at  all  questionable  in  a  *Cou.rt  of  Jus- 
L  -1  tioe.  The  validity  of  a  contract  as  a  contract,  does  not  depend 
on  the  law  of  any  particular  State,  but  on  there  being  parties  capable 
of  contracting.  Where  the  contract  is  valid,  the  contracting  parties 
must  be  able  to  enforce  it  in  a  Court  of  Justici  ~ 
law  of  nations  has  laid  it  down  that  a  sovereig 
competent  to  enter  into  a  valid  contract.  Vattel  d 
the  attributes  of  a  State. (4)  But  this  demurrer  assumes  the  existence 
of  the  Government  of  Columbia  as  described  in  the  bill;  the  objection 
therefore  ought  to  be  by  a  plea, 

« '  3.  Don  M.  J.  Hurtado,  who  joina  as  a  plaintiff  in  this  suit,  states 
himself  to  be  a,  citizen  and  Plenipotentiary  of  the  State  of  Columbia ; 
and  also  describes  himself  as  an  individual  residing  in  a  particular  street 
in  London.  He  is  so  described  also  in  the  agreement,  and  that  descrip- 
tion gives  him,  as  an  individual,  all  the  powers  necessary  to  enable  him 
to  maintain  this  suit  alone.  There  can  be  no  doubt  that  he,  at  least, 
has  full  authority  to  file  this  bill.  The  moneys  in  question  never  found 
their  way  directly  to  the  State  of  Columbia,  but  to  Hurtado  j  and,  on 
the  faith  of  the  agreement,  he  has  paid  large  sums  of  money  to  the 
defendants.  Therefore,  if  the  Court  should  bo  of  opinion  that  the 
Government  of  Columbia,  aa  a  Government,  cannot  sue  in  this  case, 
still  there  is  before  the  Court  a  plaintiff  entitled  to  sue  on  the  rights 
which  he  has  acquired  under  the  contract. 

"  '  4.  As  to  the  objection  that  the  bill,  being  for  an  account,  does  not 
contain  any  offer  to  pay  the  balance  if  found  against  the  plaintiff,  such 

(k)  Lib.  i.  cap.  1,  s.  4. 


Every  writer  on  the 
1  independent  State  is 
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an  offer  is  not  now  considered  necessary.     The  mere  filing  a  bill  for  an 
account  enables  the  Court  to  do  all  justice  between  the  parties.' 

"  (The  Vice-Chaneellor  said  that  the  Court  had  originally  required 
that  a  bill  for  an  account  should  contain  an  ofFer  on  the  part  of  the 
plaintiff  to  pay  the  balance  if  found  against  him  ;  but  that  was  not  now 
considered  necessary.) 

"  Mr.  Hart,  Mr.  Home,  and  Mr.  CoUiason,  appeared  for  other  defen- 
dacta,  but  were  not  called  upon  to  argue  the  case. 

"  The  Vice-Cbanoellor : — 

" '  It .  does  not  appear  to  me  to  be  necessary  to  notice  the  sHvcral 
objections  whiah  have  been  made  to  this  bill.(^ 

"  '  A  foreign  State  is  as  well  entitled  aa  any  individual  to  the  aid  of 
this  Court  in  the  assertion  of  its  rights  j  but  it  must  sue  in  a  form 
which  makes  it  possible  for  this  Court  to  do  justice  to  tl 

■  a  the  names  of  some  public  officers  who  *are  entitled  _ 


to  represent  the  interests  of  the  State,  and  upon  when 


[•648] 


1  on  the  part  of  the  defendants  and  who  can  bo  called  upon 
to  answer  the  orosa-bill  of  the  defendants.  This  general  description  of 
"  The  Columbian  Government,"  precludes  the  defendants  from  these  just 
rights ;  and  no  instance  can  be  stated  in  which  this  Court  has  entertained 
the  suit  of  a  foreign  State  by  such  a  description.' 
"  Demurrer  allowed." 


nULLET    Atin    CO.  {App.)  v.  KING   OP    SPAIN    (i?esp.)()J() 

"  Machado,  as  agent  for  the  King  of  Spain,  receives  from  the  French  Govern- 
ment a  sum  of  money,  wliich  that  Government  had  agroeii  to  pay  to  the  King 
of  Spain,  in  satisfaction  of  the  claims  of  certain  Spanish  subjects  on  France, 
Hachado  brings  the  money  to  this  country,  and  deposits  a  considerahle  portion 
of  it  in  the  hands  of  Hullet  &  Co.  of  London,  The  King  of  Spain  applies  to 
Machado  for  the  money,  and  Machado  refuses  to  deliver  it  on  the  pretense  that 
be  is  boand  to  pay  only  to  sncb  subjects  of  Spain  as  should  be  found  ultimately 
entitled  to  it.  Bill  in  the  name  of  Che  King  of  Spain  agdnst  Machado  (out  of 
the  jarisdiction,)  and  against  Hutlet  4  Co.,  for  discovery  and  payment  of  the 
money  into  Court.  Demarrer  to  tbe  bill  for  want  of  parties,  &o.,  but  chiefly  on 
the  gronnd  that  it  had  never  been  held  tbat  a  foreign.  Sovereign  conld  sue  in 
equity  in  thia  country,  Order  by  the  Court  below,  overruling  the  demurrer, 
affirmed  by  the  Lords. 

"A  foreign  Sovereign  has  a  right  to  sue  in  this  country  in  equity  as  well  as  at 
law.     In  this  case  the  King  of  Spain  is  the  only  party  entitled  to  the  money 

"  The  bill  filed  22nd  December,  1827,  stated  the  Treaties  of  30th 
May,  1814,  20th  November,  1815,  and  25th  April,  1818,  for  the 
adjustment  of  the  claims  upon  Franco  of  the  several  Powers  who  had 
been  engaged  in  the  French  revolutionary  war  ;  and  also  separate  Coq- 

(l)  These  objections  were,  that  the  agreement  was  usurious  ;  and  that  as  no 
relief  was  prayed  against  the  defendant  RothaohUd,  the  demurrer  was,  at  all 

(m)  'l  Dow  &  Clark's  Reports,  ISa-lTT. 
Decembeb,  1855. — 25 
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itated,  that  in  Becember,  1824,  Maobado  deposited 
about  200,000^.  of  this  money  with  HuUet,  Brothers,  &  Co.,  in  the  name 
of  his  secretary,  Achilles  de  Pereira,  who,  as  the  defendants  well  knew, 
had  no  interest  whatever  in  it,  and  whose  name  was  employed  merely  to 
prevent  any  attachment  of  the  money  by  persona  having  claims  on  the 
Spanish  Grovernment;  and  the  bill  charged  tbat  both  Machado  and  Pe- 
reira were  residing  in  the  Netherlands,  out  of  the  juriadiction  of  the 
Court  of  Chancery,  and  that  the  defendants,  Hullct  &  Co.,  after  settling 
accounts  with  Machado,  still  retained  about  100,000/.  of  this  money, 
which  belonged  to  the  plaintiff,  as  head  of  the  Spanish  Government;  and 
the  bill  prayed,  'that  Hullet  &  Co.,  and  the  said  Doa  Justo  Josg  de 
Machado,  when  he  came  within  the  jurisdiction  of  the  said  Court  of  Chan- 
cery, might  answer  the  matters  of  the  said  bill ;  and  that  an  account 
might  bo  taken  by  and  under  the  direction  and  decree  of  the  said  Court 
of  Chancery,  of  all  and  singular  the  suras  of  money  which  had  been  paid 
to  or  deposited  with  Hullet  &  Co.  by  the  said  defendant  Don  Juato  Jose 
de  Machado,  in  the  manner  thereinbefore  in  that  behalf  stated,  and  of 
the  funds  brought  over  by  him  to  this  country,  as  theroinbefore  mention- 
ed ;  and  that  the  amount  thereof  might  be  ascertained,  and  paid  over  by 
Hullet  &  Co.  to  the  plaintiff,  or  his  agents  in  that  behalf  lawfully  au- 
thorised to  receive  the  same ;  or  otherwise,  that  Hullet  &  Co.  might  be 
ordered  forthwith  to  pay  the  same  into  the  Bank  of  England,  with  the 
privity  of  the  Acoountant-G-eneral  of  the  said  Court  of  Chancery,  in  trust 
in  the  said  cause  ;  and  that  the  said  defendant  Don  Justo  Jos6  de  Maeha- 
do  might  in  the  meantime  be  restrained,  by  the  order  and  injunction  of  the 
said  Court  of  Chanoery,  from  commencing  or  prosecuting  any  action  or 
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suit-at-law,  or  tating  auj  steps  whatsoever  against  IluUot  &  Co.,  for  the 
purpose  thereby  of  obtaining  re-pajmont  of  the  moneys  BO  paid  to  or  de- 
posited with  thom,  Hullet  &  Co.,  as  aforesaid ;  and  that  Hullet  &  Co. 
might  alao  in  like  manner  be  restrained  from  paying  over  the  moiaeya  last 
mentioned  to  the  said  Doc  Justo  Jos^  de  Machado,  or  parting  with  the 
same,  without  the  direction  of  the  said  Court  of  Chancery  in  that  behalf  j 
and  that  Hullet  &  Co.  might  set  forth  the  claims  (if  anyj  which  they  had, 
or  ckimed  to  be  entitled  to,  upon  the  said  moneys  so  paid  to  or  deposited 
with  them  as  aforesaid,  or  npon  the  said  funds  so  received  by  the  said 
Don  Justo  Jose  de  Maehado  by  virtue  of  the  said  Convention  of  the  SOth 
day  of  April,  1822,  as  aforesaid,  and  the  particulars  thereof,  and  how  they 
make  ont  the  same,  and  that  the  said  claims  might  be  disposed  of  _^- ,„_ 
*by  the  said  Court  of  Chancery ;'  and  the  bill  prayed  process  <•  J 
against  Hullet  &  Co,,  and  against  Maehado,  when  he  should  oome  within 
the  jarisdiction, 

*'  Maehado  did  not  appear,  but  Hullet  &  Co.  appeared  to  the  said  bill, 
and  on  the  Slst  day  of  January  last  filed  a  demurrer  thereto,  and  they 
thereby  for  cause  of  demurrer  showed  that  tho  respondent  had  not  by  his 
said  bill  made  snch  a  case  as  entitled  him  in  a  Court  of  Kquity  to  any 
relief  against  thorn,  or  either  of  them ;  and  for  further  cause  of  demurrer, 
they  thereby  showed,  that  the  plaintiff  had  not  made  the  said  Achillea 
do  Pereira  a  party  thereto,  nor  prayed  process  against  him ;  neither  had 
the  plaintiff  made  parties  to  the  said  bill,  nor  prayed  process  against  any 
or  all  of  the  persons  who,  according  to  the  statements  in  the  said  bill,  had 
or  were  entitled  to  claim  a  beneficial  interest  in  the  moneys  in  the  said 
bill  mentioned,  or  any  part  thereof. 

"  The  demurrer  came  on  to  be  argued  on  the  22nd  day  of  March, 
1828,  before  the  Lord  Chancellor,  by  whom  it  was  overruled ;  and 
against  this  order  the  defendants,  Hullet  &  Co.,  appealed  to  the  House  of 
Lords : — 

" '  Istj  Because  it  has  never  been  held  that  a  foreign  fcj\(,iLign  cin 
sue  in  courts  of  equity  in  England ;  and  according  to  the  piinciples  of 
such  Courts,  such  a  plaintiff  ought  not  to  be  allowed  to  sue  therein,  inas- 
much as  by  no  possibility  can  process  be  issued  with  effect,  oi  equity  done, 
or  a  decree  enforced  against  him. 

"'2dly,  Because  the  pretended  rights  on  which  the  plaintiff  in  this 
bill  relies  are  rights  which  he  claims  merely  by  virtuS  of  his  prerogative 
as  King  of  Spain ;  and  it  is  not  according  to  the  law  or  constitution  of 
England,  that  an  English  Court  of  Equity  should  be  made  instrumental 
in  enforcing  in  England  the  prerogative  of  a  foreign  Soveieign 

"  '  3dly,  Because  the  pretended  right  of  tho  King  of  &pain  to  the 
moneys  songht  to  be  recovered  by  the  bill  arises  out  of  a  Treity  with 
France,  which  was  inconsistent  with  the  existing  relations  between  each 
of  those  countries  and  His  Majesty  the  King  of  this  country;  and  an 
English  Court  of  Equity,  therefore,  will  not  lend  its  aid  to  enforce  any 
such  pretended  right. 

"  '  4thly,  Because  this  is  a  bill  in  equity,  according  to  the  statement, 
of  which,  not  one  of  the  parties  before  the  Ooavt  has  any  right  to  the 
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beneficial  enjoyment  of  tho  property  which  is  the  Buhjeot  of  the  suit,  and 
no  decree  could  be  made  upon  it  which  would  do  complete  jaatice. 

"'5thly,  Beoauae  the  bill  does  not  bring  before  the  Court  ai!  the  par- 
ties interested  in  the  matters  of  the  anit,  and  in  the  questions  raised  by 
the  statement  in  the  bill,  nor  any  persons  who  represent  those  parties  or 
their  interests  j  and  particularly  because  Achilles  de  Pereira  is  not  made 
a  party  to  the  suit,  though  t!ie  bill  states  that  the  moneys  of  which  the 
plaintiff  seeks  to  obtain  possession,  were  paid  to  or  deposited  with  these 
appellants  in  the  name  of  the  said  Achilles  de  Pereira.' 

»"  The  cause  came  on  for  tearing  on  the  11th  and  18th  Juae, 
[  "^-'-J  1828  ;  Popys  and  Eassel  for  the  appellants,  Wethorell  (Attorney- 
General)  and  Horae  for  the  respondent. 

"Lord  Ljndhurst  (Chancellor): — <The  French  and  Spanish  Govern- 
ments had  matual  claims  on  each  other,  and  they  agreed  to  set  the 
claims  of  the  one  against  those  of  the  other.  What  is  there  fraudulent 
in  that  ?' 

"  Lord  Eedesdale  : — '  The  Fronoh  Government  was  the  only  one  which 
had  any  pretence  to  say  that  the  money  should  bo  paid  only  to  the  persons 
whose  claims  should  be  established.' 

"  Lord  Lyndhurst  (Chancellor) : — '  The  money  was  to  be  paid  to  the 
person  whom  the  king  of  Spain  should  nominate ;  he  nominates  Maohado, 
who,  as  his  nominee  or  agent,  does  receive  it,  and  now  he  says  he  is  not 
accountable  to  the  King  of  Spain.  Neither  the  boards  of  Commissioners 
nor  the  Spanish  subjects  had  anything  to  do  with  it  in  the  first  instance. 
We  cannot  presume  that  the  King  of  Spain  will  not  distribute  the  money 
to  those  who  have  claims ;  we  cannot  enter  into  that  qnestion  at  all.  Ma- 
chado  received  the  money  under  the  authority  of  the  King  of  Spain,  and 
to  him  he  is  accountable.  Suppose  the  King  of  Spain  had  sent  jewels 
here  to  be  set,  and  tho  jeweller  refused  to  restore  them,  would  the  King 
of  Spain  have  no  remedy  at  law  to  recover  them  or  their  value  ?  Why 
should  he  not  have  his  remedy  here  as  well  as  any  other  foreigner  ? 
When  he  sues  hero  aa  a  plaiatiff  tho  Court  has  complete  control  over  him, 
and  may  hold  him  to  all  proper  terms.' 

"  Lord  Redesdale  :— '  When  the  King  of  Scotland  was  Earl  of  Hunting- 
don, could  he  not  maintain  his  action  here  against  hia  steward  for  the 
rents  of  that  earldom  ?  I  am  an  executor  of  the  Duchess  of  Brunswick ; 
can  I  not  maintain  an  action  here  in  her  name  for  what  is  due  to  her  ? 

''  Lord  Lyndhurst  (Chancellor)  :  '  It  was  decided  that  a  foreign  Sover- 
eign might  sue  at  law,  and  why  not  in  equity  ?  At  all  events,  this  was 
a  bill  of  discovery,  in  which  the  Courts  of  Equity  bad  a  concurrent  jurisdio- 
tioB.  Aa  to  parties,  it  must  be  admitted,  because  so  stated  in  hill,  that 
Achilles  de  Pereira  had  no  interest,  and  aeither  tho  members  of  the  boards, 
nor  tho  parties  who  had  claims,  had  anything  to  do  with  the  funds  in  the 
first  instance.' 

"  JUDGMENT. 

"  Lord  Eedesdale : — '  I  do  not  know  wliether  your  Lordships  have  any 
doubt  as  to  this  question,  but  I  have  none.  I  have  no  doubt  but  a  for- 
eign Sovereign  may  sue  in  this  country,  otherwise  there  would  be  a  right 
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without  a  remedy.  He  sues  here  oa  behalf  of  his  subjects,  and  if  foreign 
Sovereigns  were  not  allowed  to  do  that,  the  refusal  might  be  a  eause  of 
war.  This  was  a  transaction  between  the  GoveromentB  of  France  and 
Spain,  and  Machado  was  the  agent  appointed  by  the  King  of  Spain  to  re- 
ceive *the  money;  and  if  any  one  had  a  right  to  object  to  pay  the  |-^j..--. 
money  to  him  in  that  capacity,  or  to  any  one  except  the  parties  •-  -I 
who  might  be  ultimately  entitled,  it  was  the  King  of  France ;  but  the 
French  GoverDment  made  do  objection,  but  paid  him  the  money,  and  he 
receivect  it  as  an  agent  nominated  for  that  puipoae  by  tlie  King  of  Spain. 
He  deposits  the  money  in  the  hands  of  the  defendants,  Messrs.  Hullefc  & 
Co. ;  and  one  reason — a  very  slight  reason  indeed — for  their  refusal  to 
bring  it  into  Court,  according  to  the  prayer  of  the  bill,  was,  that  it  had 
been  deposited  in  the  name  of  Achilles  do  Pereira,  Machado's  clerk,  who 
was  not  made  a  party.  But  the  defendaats  well  knew  that  the  name  of 
Achillea  de  Pereira  waa  employed  for  the  purpose  of  the  deposit  by  Ma- 
chado, and  that  he  had  no  interest  in  the  money,  and  they  even  admitted 
that  he  bad  no  interest  in  it,  and  aoknonledged  that  the  person  to  whom 
they  were  accountable  was  Machado.  And  who  was  this  Machado  ? — the 
agent  of  the  King  of  Spain,  and  the  defendants  knew  that  the  money  was 
that  of  the  King  of  Spain.  The  defendante  had  nothing  at  all  to  do  with 
these  Treaties.  They  had  the  King  of  Spain's  money  deposited  with  thom 
by  his  agent,  and  they  were  bound  to  answer. 

"  'But  supposing  other  parties  had  any  interest  in  it,  the  prayer  of  the 
bill  merely  was,  that  the  money  should  be  paid  into  Court,  and  then 
others  who  thought  they  had  claims  might  come  and  set  them  up;  but 
that  was  no  reason  why  the  dofcBdants  should  not  make  the  requisite  dis- 
covery, and  pay  the  laoney.  There  is  no  ground  for  the  notion  that  a 
foreign  Sovereign  cannot  sue  in  the  Courts  of  this  country.  It  appears 
to  me  clear  that  he  can  sue,  and  it  would  be  monstrous  injustice  if  he 
could  not,  How  otherwise  could  the  King  of  Spain  get  the  money  out 
of  their  hands  ?  What  had  they  to  do  with  the  due  distribution  of  the 
money  ?  That  was  the  business  of  the  Sovereign  to  whom,  in  the  first 
instance,  the  money  belonged,  and  to  the  boards  which  he  had  appointed 
for  the  purpose.  The  defendants  cannot  honestly  keep  this  money  and 
refuse  to  answer,  for  they  do  pretend  that  it  is  their  own  money  ;  and  ia 
it  not  the  best  and  raost  honest  course  of  proceeding  to  pay  it  into  Court  ? 
If  other  persons  have  claims,  it  ia  their  business  to  attend  to  them,  and 
not  that  of  the  defendants.  Yet  I  doubt  very  much  whether  the  Court 
of  Chancery  can  do  more  than  transfer  the  money  to  the  King  of  Spain, 
or  to  the  boards  appointed  by  him.  The  claims  of  the  several  parties  can 
only  be  settled  by  their  own  Sovereign ;  and  although  he  may  be  a  trustee 
for  others,  it  is  not  by  the  Court  of  Chancery  here  that  he  can  be  com- 
pelled to  execute  that  trust.  The  Sovereign  himself  is  the  one  who  has 
to  see  to  that.  It  is  enough  for  the  defendants  that  they  have  the  money 
from  Machado,  and  that  he  held  it  as  the  agent  of  the  King  of  Spain.  It 
is  sufficiectlj  set  forth  in  the  bill,  that  this  Achilles  de  Pereira  has  no 
interest  in  it,  and  so  it  is  admitted  by  the  demurrer.  I  move,  your  Lord- 
Bhips,  that  the  judgment  of  the  Court  below  be  affirmed,' 
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|.^..„^  *'iJjord  Lyndhnirst  (Chaneelloi-) ;— '  I  see  no  reason  to  alter 
L         J  ihe  opinion  which  I  gave  on  this  question  ia  the  Court  below.' 

"Judgment  affirmed. 

"  Sir  G,  Wetheroll  (Attorney-General)  : — '  Ought  not  the  King  of  Spain 
to  have  his  ooats  ?' 

"  Lord  Lyndhurst  {Ohanoellor)  : — '  Wo  will  not  disparage  the  dignity 
of  the  King  of  Spain  by  giving  him  costs.'  " 


THE    KINO   OE   SPAIN  {^PP-)  "-  HtTLI^T  AND  WIDBEB  {Resp.)(n) 

"  A  foreign  Sovereign  Prince,  being  declared  entitled  to  sub  in  the  Court  of  Chan- 
cery here  in  hia  political  capacity,  claims  the  privilege  of  putting  in  an  answer, 
by  hie  agent,  or  without  oath  or  signature,  to  a  cross-bill,  filed  gainst  him  by 
the  defendants  to  his  original  bill.  Held,  that  he  stands  on  the  same  footing 
wilh  ordinary  suitors  as  to  the  rnlea  and  practice  of  the  Oouit,  and  is  bound  like 
them,  to  answer  a  cross-bill  personalty  and  upon  oath. 

"  The  plaittti^  in  the  crosa-biU  liaving  put  in  a  fnll  and  sufficient  answer  to  the 
original  bill,  which  is  subsequently  amended,  obtain  an  order  for  a  month's  time 
to  plead,  answer,  or  demur  to  the  amended  bill,  after  tbe  plaintiff  therein  should 
have  answered  their  cross-bill  j  that  order  is  held  good,  and  is  accordingly 


"  The  material  allegations  and  prayer  of  the  appellant's  original  bill, 
are  stated  in  the  report  of  a  former  appeal  (1  3Dow  and  Clark,  169,) 
brought  by  the  respondents  against  an  order  of  the  then  Lord  Chancellor, 
overruling  their  demurrer  to  that  bill.  The  House  of  Lords  dismissed 
that  appeal,  and  affirmed  the  order  of  tho  Court  below,  on  tho  18th  June, 
1828,  thereby  establishicg  the  appellant's  right  to  sue  in  our  Courts  of 
Equity,  as  a  foreign  Sovereign,  and  in  his  political  capacity.  Tke  re- 
spondents, on  the  3d  of  July  followin  fil  d  th  '  b'll '  the  Court 
of  Chancery  against  the  appellant  ani  D  J  t  1  Ttl  !i  1  who  had 
also  bean  made  defendant  to  the  appell  t  b  11  b  t  m  d  out  of  the 
jarisdiction. 

"  The  cross-bill,  after  reciting  the  m  t  1  p  t  d  th  p  yer  of  the 
original  bill,  stated,  and  charged  in  oir  m  t  t  U  d  t  1  th  t  many  of  tho 
allegations  in  respect  of  which  the  rep  Itw  mip  ties  to  tho 
said  original  bill  were  not  aooording  t  th  t  tb  d  th  t  th  appellant 
had  in  his  power,and  in  the  power  of  h      g  d  ministers, 

various  documents  and  statements,  by  wh  h  f  p  d  Itw  Id  appear 
that  many  of  the  allegations  iu  said  bill  were  not  according  to  the  truth, 
and  by  which  also  tbe  truth  of  many  other  cireumstanees  would  appear, 
whereby  it  would  bo  shown  that  appellant  had  no  title  to  relief  against 
these  respondents  in  respect  of  any  of  the  matters  ia  said  bill  mentioned  : 
That  the  appellant  had  no  right  to  the  fund  provided  by  the  Treaties  in 
the  said  original  bill  mentioned ;  and  that  the  claims  of  Spanish  subjects 
on  that  fund  had  been  adjudicated  in  Paris,  and  openly,  and  with  the 
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knnwleiige  of  the  appellant,  aold,  and  by  such  salea  became  the  property 
of  French  and  Eritiaii  subjects :  That  His  Catholie  Majesty  had  uoduly 
got  possession  of  a  confciderablo  portion  of  the  trust  or  indemnity  fund, 
and  misapplied  it,  and  that  he  intended  to  apply  to  the  *generai  r^KKA-i 
pnrposes  of  his  G-overnmcnt  the  money  alleged  in  hia  bill  to  be  L  J 
deposited  with  the  respondents ;  and  that,  as  evidence  of  such  intention, 
His  Catholic  Majesty  and  the  assembly  of  the  Cortes,  in  the  year  1823, 
enacted  that  the  said  fund  should  be  applied  to  the  exigencies  of  the  Ex- 
ecutive G-ovomment ;  and  the  Spanish  finance  minister  a«oordingly  as- 
signed the  said  fund  to  divers  persona,  by  drawing  bills  of  exchange 
against  it,  whereby  any  right  assumed  by  the  appellant  and  Government 
of  Spain  of  further  dealing  with  it,  was  wholly  extinguished :  That  by 
the  laws  of  Spain,  the  moneys  ia  the  said  original  bill  mentioned  did  not 
belong  to  Hia  Catholic  Majesty,  nor  waa  he  entitled  to  sue  for  the  same ; 
and  that  ao  it  would  appear,  if  His  said  Majesty  would  set  forth  the  law 
of  Spain  by  which  he  claimed  to  have  any  interest  in  the  said  moneys,  or 
y     ght  t  f     th  0  :  That  various  despatches,  communieations, 

d  d  h  d  b  t  n  itted  by  the  orders  and  with  the  privity  of 
H         d  C  th  1     M  1     y  t    the  said  Justo  de  Machado,  in  which  it  was 

dm  tt  d  t  t  d   th  t  II  s  Catholic  Majesty  had  no  right,  or  interest, 

t  tl  D  t  y  m  y  in  possession  of  the  said  Justo  de  Machado; 
a  d  th  t  t  w  11  I  p  if  all  communications  or  despatches  made  or 
t  t  th  d  Ju  t  d  Machado,  by,  or  by  the  orders  of,  or  with  the 
p  fy  f  H  d  C  th  1  Majesty,  or  any  of  his  ministers  or  council, 
w  t  f    th     Th  t  th        d  moneys,  by  certain  agreements  entered  into 

by  H     C  th  1     M  J    ty        with  his  authority,  did,  as  against  him,  and 

Up  1    m  d      him,  belong  esclusiveiy  to  certain  persons 

h  g  1  m  und  a  tain  convention,  concluded  in  May,  1823,  by 
wh   h  H     (j  th  1    M  J    ty  becauie  bound  to  make  full  compensation  to 

11  B  t  h  bj  t  f  I  I  erty  or  vessels  belonging  to  them,  which  had 
b    Q  d  t       d  d  by  'Spanish  vessels  or  Spanish  authorities,  at  any 

t  f  th  4th  f  J  ly,  ISOS,  down  to  the  date  of  the  said  Convention ; 
and,  in  particular,  that  a  great  part  of  the  said  moneys  did  belong  to  re- 
spondents, for  that  the  Spanish  Government  seized,  or  caused  to  be  seized, 
subsequently  to  the  4th  July,  1808,  two  ships,  called  the  Scorpion  and 
the  Vulture,  with  their  cargoes,  which  belonged  to  these  respondents; 
and  that  the  same  were  aold  by  tho  authority  of  the  King  of  Spain ;  and 
that  the  whole  of  the  proceeds  thereof,  amoanting  to  upwards  of  one  mil- 
lion of  Spanish  dollars,  were  paid  into  the  royal  treasury,  and  applied  to 
the  use  of  His  Catholic  Majesty,  and  that  these  respondents  had  a  good 
and  valid  claim  against  him  to  the  amount  of  more  than  200,000^.,  which 

they  wore  prevented  from  enforcing  against  him  merely  by  his  royal  char- 

"  The  cross-bill  further  charged,  that  there  waa  a  special  necessity  that 
the  appellant  should  be  compelled  to  answer  upon  oath,  all  the  matters 
thereinbefore  mentioned,  inasmuch  as  the  same  were  material  to  the  re- 
spondents' defence  in  the  original  suit,  *aad  to  produce  all  writings,  |-^-. ... 
papers,  and  documents  in  any  way  relating  to  any  of  the  matters  L  -I 
therein  mentioned,  which  then  were  in  the  possession  of  him,  or  of  any 
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f  ii       4     t     m      t  ta :  That  Hia  Catholic  Majesty  had 

k     wl  1  mb    n  b  1   f  with  respect  to  all  or  many  of  the  mat- 

t       th         b  f       m  d       d  had  documents  and  writings,  and  other 

m  tfll      dpftkwl  dgo  as  to  tho  same,  within  his  power ; 

dththw      h       Itu  h  means,  in  order  to  give  the  respon- 

d     f    th      f  d  d  7       i  tbat,  without  the  produation  of  the 

d  3      ml,       d  th    d  y   f  all  the  matters  by  the  said  cross-bill 

J       d    f       th  80       p     J  ttld  not  have  justice  in  the  said  ori^- 

n  I    u  t  th  p      liy       His  said  Catholic  Majesty  Intended  to 

ttilh        d      gib  11       d  materially  to  alter  the  case  stated  in  it, 

wh    h  th  p     d     t,       b     tt  d  he  ought  not  to  be  allowed  to  do  till 

h     h     llh       f  !ly       w      dh       said  croas-bill ;  the  dieeoTery  thereby 

pydbe  h       bedb^  essential  to  their  defence  to  the  orig- 

1  b  11  w    H   h  w  th  th  of  the  allegations  which  the  appellant 

telltotl        bym    dm  nt  into  his  said  original  bill. 

Th  b  11  th      p    y  1     mongst  other  things,  that  the  appellant 

might  ho  ordered  to  make  to  those  respondents  the  discovery  tliereby 
Bought,  and  that  His  said  Catholic  Majesty  might  also  be  restrained  from 
proceeding  in  the  said  original  suit,  until  he  should  have  granted  a  full 
discovery  of  all  the  matters  of  which  a  discovery  was  thereby  prayed,  and 
of  all  the  writings,  papers,  and  documents  therein  mentioned. 

"  Tho  respondents,  in  the  same  month  of  July,  1828,  put  in  their  joint 
and  several  answer  to  the  appellant's  original  hill.  And  the  appeDant 
having  amended(o)  his  bill  in  March,  18^0,  an  order  was  made  in  both 
causes  by  the  Vice- Chan  eel  lor,  bearing  date  the  8th  day  of  May,  1830, 
upon  the  application  of  the  respondents,  that  they  should  havo  a  month's 
time  to  plead,  answer  or  demur  to  the  amended  hill,  after  the  appellant 
should  have  answered  tho  bill  of  tho  respondents.  An  application,  made 
on  behalf  of  the  appellant  to  the  then  Lord  Chancellor  to  discharge  that 
order,  was  refused  on  the  6th  day  of  July  following. 

"  The  respondents  were  subsequently  served  with  two  notices  of  motions 
to  be  made  on  behalf  of  the  appellant,  before  the  present  Lord  Chancellor. 
One,  bearing  date  15th  January,  1831,  was  to  the  effect, '  that  Don  Juan 
Esoudero,  residing  in  Wejmouth-street,  in  the  County  of  Middlesex, 
might  be  permittedj  on  behalf  and  in  tho  name  of  the  appellant,  to  put  in 
an  answer  to  tho  hill  of  the  respondents,  the  appellant  thereby  under- 
taking that  the  answer  so  to  be  put  in,  and  all  proceedings  consequent 
upon  it,  should  bo  as  valid  and  effectual  for  the  purposes  of  the  said 
♦causes,  in  such  manner  as  the  Court  should  direct,  as  if  such 
'  answer  had  been  put  in  personally  by  the  appellant  in  the  ordi- 
nary course  j  or  that  the  said  Court  would  be  pleased,  under  the  peculiar 
circumstances  of  the  case,  to  accept  the  answer  of  the  appellant  without 
oath  or  signature.' 

"  An  affidavit  of  Don  Jtian  Escudero,  filed  in  support  of  that  intended 
motion,  stated,  amongst  other  things,  that  he  was  one  of  the  appellant's 
subjects,  and  appointed  by  him  a  commissioner  in  this  country,  for  the 
purpose  of  recovering  from  the  respondents  and  others  the  indemnity 

(o)  1  Rusa.  &  My\.  1. 
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funds  mentioned  in  tLe  pleadings :  That  deponent  had  pefused  and  care- 
fully considered  tho  said  bill  filed  by  the  respondents,  purporting  to  be  a 
cross-bill,  and  bolievod  that  the  appellant  had  personally  little  or  no 
knowledge  of  the  matters  contiuned  therein  :  That,  believing  it  would  be 
impossible  to  procure  an  answer  to  the  said  oross-bUl  from  the  appellant 
personally,  inasmuch  as  deponent  conceived  it  would  be,  and  as  he  was 
instructed  by  authority,  would  be  considered,  both  by  the  appellant  and 
the  Spanish  Govornment,  inoonsistent  with  the  rank  and  dignity  of  the 
appellant,  as  a  Sovereigu  Prince,  to  put  in  an  answer  personally  and 
upon  oath  in  the  said  Court  of  Chancery,  or  in  any  of  the  Courts  or  tribu- 
nals of  this  or  any  other  country,  he,  this  deponent,  upon  advice  of  coun- 
sel, and  after  communication  with  the  appellant,  was  authorized  by  him 
to  put  in,  on  behalf  and  in  representation  of  the  appellant,  an  answer  to 
the  siud  cross-bill,  and  also  to  consent,  on  the  part  of  the  appellant,  that 
such  answer,  and  all  proceedings  in  the  said  causes  consequent  thereupon, 
should  be  as  valid  and  effeotual  for  the  object  and  result  of  both  the  said 
suits  as  if  the  appellant  himself  had  put  in  the  answer  in  the  ordinary 
way  ;  and  that  from  the  knowledge  deponent  possessed  as  to  the  several 
matters  contained  in  the  said  cross-bill,  he  had  no  doubt  whatever  but  that 
he  could  give  a  fuU  answer  and  discoyerj  as  to  all  the  matters  therein  con- 
tained, if  he  were  permitted  so  to  do  by  the  said  Court  of  Chancery,  and 
that  he  was  willing  if  the  said  Court  should  think  fit  so  to  direct,  to  put 
in  a  full  and  complete  answer  to  the  said  cross-bill,  in  the  place  and  ia 
the  name  of  the  appellant. 

"  The  second  notice  of  motioD,  bearing  date  the  10th  September,  1831, 
was  to  the  effect  that  the  aforesaid  order  of  the  Vice-Chanoellor,  of  the 
8th  day  of  May,  1830,  affirmed,  on  appeal,  by  the  Lord  Chancellor,  the 
6th  day  of  July,  1830,  might,  with  the  said  order  of  the  6th  day  of  July, 
be  discharged. 

*'  An  affidavit  of  Mr.  Thomas  Browning,  filed  on  the  15th  day  of  No- 
vember, 1831,  in  aid  of  both  motions,  stated,  amongst  other  things,  that 
deponent  waa  the  solicitor  employed  in  the  said  causes  on  behalf  of  the 
appellant,      d  th  t       th    30th  d  y    f  A        t  1831  d     was  made 

bytheCouit   f  Ch  y  tllp     d    g       wh   h  J     n  Alvarez 

y  Mendizab  1  w  1 1  t       d  th        d  M    1    d     th        spondents, 

the  appella  t    nd      Ih      w       d  f    d     t    wh      by  th  p  n-  i-sKsy-i 

dents  were  d  dtpytthBkfEldtth  dit  L  '""J 
of  that  cau  th  m  t  4  020/  d  t  d  p  t  ta  m  ng  shares, 
part  of  the      1  m    ty  f     d  f  th    p    d        th        f     11      d  in  the  ap- 

pellant's b  11 1    h  m       t    th        pith!       d     the  circum- 

stances the  t  d     Th   d  p        t     ft         t    ^  f   th       his  affidavit 

sereral  comm  t         b  tw        h  m    If      d  th        It        to  the  said 

f        th     I    t-mentioned 
b  1  w     d  d         g     st  Messrs. 

t  m  t        t    d  p        t ;  that,  in 
d       f  th    30th  d  y  of  August 
1    h  t  d  p        t  had  good 
blhdb  dedto  dismiss 
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given  or  promised  to  t  m  bj  tL  [  1  t  f  tii  t  purpose,  or  in  con- 
sequence of  some  frai  d  1  nt  t  mp  n  {,  ccmont  autaisting 
between  the  said  Mend   al   !    niJ  th         p  n  i  nt 

"  The  respondents  x  pt  1  I  th  1  t  ffid  f  mpertinence,  aad 
their  exceptions  being  f  dttliMt  h  tfid  that  the  wiiole 
of  that  affidavit  was  imp    (      nt      Th    M    t  \     t  was  subsequently 

confirmed  bj  two  ord  m  d  by  th  L  I  Ch  n  II  one  bearing  date 
tiie  15th  of  March,  1S3  f  n  b  k  t  th  M  t  r,  to  expunge  the 
said  impertineace  from  (h   af&da   t     th  d  >       ng  date  on  the  14th 

of  May  following,  disallowing  exceptions,  filed  by  the  appellant  against 
the  report. 

II  By  another  order  of  the  aame  14t!i  of  May,  1832,  his  Lordship  having 
previously  heard  the  two  motions,  of  which  the  notices  are  above  stated, 
was  pleased  to  declare  that  he  did  not  thiak  fit  to  make  any  order  upon 
them. 

"  The  King  of  Spain  now,  by  his  appeal  to  this  House,  prayed  for 
the  reversal  of  all  these  orders,  viz.,  the  order  of  the  Yice-Chancellor 
of  the  8th  of  May,  1830,  the  order  of  the  then  Lord  Chancellor  of  the 
6th  of  July,  1830,  affirming  the  same,  and  the  said  three  orders  of  the 
present  Lord  Chancellor  of  the  15th  of  March,  and  14tli  of  May,  1832. 

"  The  Attorney-General  and  Sir  0.  Wetherall,  in  support  of  the  ap- 
peal :  '  This  is  a  case  of  first  impression.  This  is  the  first  time  a  foreign 
potentate  has  been  called  upon  as  a  defendant  to  put  in  an  answer  upon 
oath.  None  of  the  Judges  before  whom  this  case  came,  none  of  the 
Counsel  who  argued  it  on  either  side  in  the  Court  below,  or  who  argued 
it  now  here,  have  been  able  to  find  one  precedent.  The  respondents  have 
already  queationed,  by  their  demurrer,  the  right  of  the  appellant  to  sue 
as  a  foreign  Sovereign  in  our  Court  of  Chancery.  But  your  Lordships 
|.j,5.j.._  decided  against  them,  and  by  that  decision  it  is  now  established, 
L  J  *that  a  foreign  Sovereign  may  sue  on  behalf  of  his  subjects  in  our 
Courts,  and  is  entitled  to  bo  considered  as  a  Sovereign  Prince  to  all  in- 
tents and  purposes ;(^)  the  individual  is  merged  in  the  Sovereign,  and  he 
cannot  be  called  on  to  put  in  an  inswer  upon  oath  as  a  natural  person. 
By  th  t    1  p       th    d  m  it  was  declared  that  the  King  of 

Sp       wa.      t  tl  1  t  w     t    h     bill  from  these  respondents.     The 

p  Itbffld  th  fitm  (euvre,  next  filed  a  cross-bill,  before 
t  th  g  1  bill,  with  the  view  thai,  knowing 
d  t  ce  y  for  the  original  bill  to  ho  amended, 
w  t  th  r  cross-bill  before  they  answered 
Th  d  f  the  Viee-Chanoellor,  that  now  first 
h  t  th  y  t  pated;  that  order  is  wrong.  For,  in 
tn    li    t  pi        th  t  b  11,  according  to  the  definition  of  a 

bil!  g  !!y  1  t  d  ocording  to  the  real  principlo  upon 
wh    h    1  C      t    f  E 1     y   11  w   the  right  to  file  a  cross-bill,  namely, 

th  t  th    d  f    d     1 1  1  b  II  may  have  an  answer  on  oath  to  his 

cross  bill,  in  ordei  to  enable  him  to  make  out  a  complete  defence  to  the 
original  biU.     This  House  decided  that  the  original  bill  was  the  bill  of 

(p)  1  Dow&  Clark,  179. 
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the  King  of  Spain  as  King.  But  the  bill  of  tbe  respondents  is  not 
against  the  King  of  Spain,  but  against  "  a  certain  individual  claiming  the 
appellation  and  title  of  His  Oatholio  Majesty  Ferdinand  VII.  residing  at 
the  palace  of  the  Escurial,  near  Madrid,"  &e.  A  croas-bill  should  be 
filed  against  the  same  plaintiff  who  sued  by  the  original  bill.' 
"Lord  Wynford: — 'Has  he  demurred  to  the  cross-bill?' 
"  Lord  Pliinkett : — '  The  proper  way  to  try  that  question  would  bo  by 
demurrer.' 

"  Counsel  for  the  Appellant : — '  We  feel  a  difficulty  on  that  poiot.  We 
are  now  showing  that  this  is  not  a  cross-bill ;  but  if  your  Lordships  decide 
against  us  on  that  point,  then  our  difficulties  will  be  multiplied.  There 
may  bo  a  good  defence  to  a  cross-bill,  withont  demurring.  If  we  Ae- 
murred,  we  should  thereby  hare  admitted  tho  allegations  of  facts  in  the 
cro3s-bi!!,  which  we  do  not  admit,  and  therefore  we  could  not  demur,  for 
there  is  no  ground  for  the  allegation  therein  made,  that  the  King  of  Spain 
is  miadeilin"  with  the  indemnity  funds.  Tbe  practical  purpose  of  a  ovose- 
b  11  dm  tt  d  by  11  th  uthorities  on  the  subject  to  bo  for  protecting 
dfltf  yjt  claim ;  aad  many  oaaes  may  be  put  in  which 

dtdt  id  tjt  a  complete  answer  to  the  original  bill  essen- 
t    I  t    h      1  f  1  h    had  first  obtained  an  answer  to  the  cross-bill 

fil  d  by  h  m  If  Th  pondents'  bill  is  not  for  that  purpose;  we  call 
tb  1  11      m    k    y    it  charges  that  British  subjects,  and  among 

thmh      dfdthd    laims  on  Spain  for  piratical  attacks  |-:^f:f-q-| 
th    S     p  d  r  It       ships,  in  1808.     This  is  an  imposi-  L  '"^'^J 

t  th     C  oat    f  Ch      ery.     Compensation  has  been  already  mado 

f  hi  by     C  tion  with  Spain.     If  your  Lordships  decide 

th     t     b  b  11  w    must  submit;  but  wo  rely  on  this  part  of  the 

f  th  1  [  11  t  ]  entreat  your  Lordships  to  look  at  the  whole 
f  th  d  b  t       y  me  to  that  decision,  which  may  be  of  danger- 

q  asm     h  as  fraudulent  parties  may  hereafter  take  ad- 

t  g  f  th  f  m  W  tb  respect  to  the  rule  of  practice  in  the  Court 
f  Ch  J  m  ly  th  t  the  identical  plaintiff  in  the  original  bill  must 
h  m    If  t    h  w     to  a  oross-hill,  we  maintain  that  that  is  not 

1  fi     bl   rule.     The  Court  of  Chancery  dispenses  with 

t        th  f  p  rporations,  infants,  lunatics,  married  women, 

1    th      p  th    1  ke  situations,  and  these  cases  furnish  an  an- 

1    y   mp    t     t  t    b     k  pt  in  view  in  the  present  case.     Gtrantiag  the 
t  f  th        I     w      ay  there  is  nothing  in  the  generality  of  the 

practice,  nor  m  the  special  nature  of  this  case,  to  require  the  application 
of  it  here.  Why  is  esceptioa  made  in  case  of  a  peer  ?  It  is  because  he 
is  a  hereditary  legislator,  and  it  is  part  of  our  municipal  policy  to  accept 
his  word  of  honour  instead  of  his  oath.  Will  your  Lordships  require 
of  the  King  of  Spain,  suing  bore  on  behalf  of  hia  subjects,  to  do  that 
which  you  dispense  with  in  a  petty  baron  of  twenty-four  hours'  creation, 
in  a  simple  controyersey  with  one  of  his  fellow  subjects  ?  A  peer  can, 
and  does  take  an  oath  in  some  cases ;  but  the  Court  of  Chancery  dispenses 
with  hia  oath  in  an  answer  to  a  cross-bill.  Why  cannot  this  House  in- 
stitute a  like  rule  in  the  case  of  a  King?  In  cross-bills  against  corpora- 
tions, the  town-clerk  swears  to  the  answer  for  them.' 
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"  The  Lord  Chancellor  : — '  Both  Lord  Eedesdale  and  Lord  Lyndhurst, 
in  their  judgment  on  the  demurrer,  said,  tliat  tlie  King  of  Spain  was  oa 
the  same  footing  here  as  his  adversary,  when  ho  came  to  sue  Jiore,  and 
the  Court  of  Chancery  had  complete  control  over  him.'(2) 

"  The  Counsel  for  the  Appellant : — '  Thoae  learned  Lords  said  nothing 
in  tlie  course  of  the  argumeHt,  or  ia  the  judgment  oa  the  demurrer,  as 
to  the  King  of  Spain  being  ohliged  to  put  in  an  answer  on  oath.  The 
Court  of  Chaccory  did  not  require  an  oath  from  Quakers,  Moravians,  or 
Hindoos.' 

"  Lord  Cbaneenor  : — '  Tes ;  in  their  eases  an  oath  is  required  in  their 
own  form;  and  the  question  always  was,  what  was  the  ceremonial  that 
amounted  to  an  oath  ?  Here  the  King  of  Spain  declines  an  oath,  or  a 
ceremonial  equivalent  to  it.' 

r*'>fim  "  ^°^^^  Wynford  and  Plunlrett : — '  Where  is  it  laid  down  that 
L  J  a  *8ovoreigu  canuottakean  oath?  It  is  another  case  whether  he 
can  he  compelled  to  take  it,' 

"  The  Lord  Chancellor : — '  A  Sovereign  can  take  aa  oath ,  our's  ttk  '< 
his  coronation  oath.' 

"  Counsel  for  the  Appellant : — '  But  he  does  not  take  an  oath  in  cases 
of  controversey  in  our  Courts,  nor  in  mtttcis  external  to  his  kingdom 
It  18  impossible  for  the  appellant  to  do  so  consistently  with  hi!;  ludepen 
dent  sovereign  character,  according  to  the  principles  of  the  hw  of  nations, 
aspi^ctsel  between  all  European  States,  ind  his  admitted  iiUtioa  to 
th  s  c  untry  as  head  of  the  Kingdom  of  Spam  The  appellant  ttndeis 
an  e  juivalent,  as  a  corporation  does. 

An  infant  cannot  put  in  an  answei,  it  is  put  m  for  him  So  with  a 
lunate  who  answers  by  his  committee,  so  with  a  maiiied  womm,  who 
answers  ly  another.  All  these  rules  are  of  the  CTt^tlln  of  the  Couit  of 
C  hancery  which,  even  in  the  case  of  a  per^ion  who  was  not  a  lunatic,  eon 
trolled  its  own  practice,  and  appointed  a  person  to  put  in  an  answer  for 
him.  The  case  of  corporations  is  the  most  analogous  to  the  present  ease, 
which  is  new,  and  in  which  therefore  this  House  can  lay  down  a  rule  of 
practice. 

"  'But  it  is  impossible,  after  examining  the  history  and  ciroumstances 
of  this  case,  and  the  position  in  which  the  respondents  are  placed,  to  con- 
tend that  an  answer  from  the  King  of  Spain,  upon  oath,  to  the  respon- 
dents' bill,  is  in  any  degree  whatsoever  necessary,  in  order  to  give  Ihem 
the  means  and  opportunity  of  defence.' 

"  Lord  Chancellor  : — 'You  are  not  to  assume  that  the  King  of  Spain 
las  no  knowledge  of  the  matters,  of  which  a  discovery  is  sought  by  the 
bill ;  suppose  he  has  something  in  gremio,  which  Do  one  else  can  dis- 

"  Counsel  for  the  Appellant : — '  Our  impression  is,  that  he  cannot  take 
an  oath ;  the  law  of  nations  will  not  allow  the  independence  of  a  Sover- 
eign to  be  lost  by  taking  such  oath.  The  appellant  is  ready  to  comply 
with  all  the  forms  of  an  answer  except  an  oath.  Being  allowed  to  file  a 
bill  as  a  Sovereign  Prince,  and  in  a  public  character,  as  trustee  for  his 

(?)  1  Dow  &  Clark,  Hi. 
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Bubjoots,  lie  ought  not,  and  cannot  now  einfe  the  Sovereign  in  the  individ- 
ual, and  put  in  an  answer  on  oath  to  what  the  respondents  eal!  a  cross-hill. 
There  is  no  instance  of  a  foreign  Sovoroign  being  made  a  defendant  to  a 
crosB-bil!  and  therefore  the  Court  of  Chancery  or  this  House  is  free  to 
lay  down  the  rule  for  the  first  time,  being  quite  unfettered  by  practice, 
by  law,  or  by  Act  of  Parliament,  A  corporation  supplies  an  officer  who 
can  put  in  an  answer  upon  oath ;  appellant  is  ready  to  do  the  same.  He 
tenders  M.  Esoudero,  or  any  other  officer  on  his  behalf  that  the  Court  of 
Chancery  ploases  to  call  for.  The  King  of  Spain  is  a  foreign  corporation, 
and  offers  an  individual  who  is  within  the  jurisdiction,  *who  is  rscfi-ii 
competent  to  give  all  the  requisite  id  formation,  and  who  can  be  '■  J 
dealt  wilh  in  every  way  as  liable  to  all  the  oonaequences.  He  states  by 
his  af&davit  that  he  has  more  knowledge  of  these  matters  than  the  appel- 
lant can  have.' 

"  The  Lord  Chancellor : — '  Have  you  any  case  in  which  a  sole  corpora- 
tion is  allowed  to  put  in  an  answer  to  a  cross-bill  without  an  oath?' 

"Counsel  for  the  Appellant: — 'We  have  not.  The  King  of  Spain 
was  allowed  to  sue  as  a  Sovereign ;  but  now,  if  your  Lordships  say  he 
must  swear  to  an  answer,  you  batter  down  the  right  which  you  raised, 
and  you  nullify  the  judgment  which  yoK  formerly  gaye,  for  he  cannot 
Hwear  to  the  answer  were  the  sum  in  dispute  as  many  millions  aa  it  is 
thousands.  If  the  practical  rule  to  be  laid  down  in  the  Court  of  Chan- 
cery is,  that  an  accountable  agent,  trustee,  or  party  resident  in  England 
shijl  not  bo  compelled  to  answer  until  the  foreign  Sovereign,  who  has 
appointed  him,  has  answered  upon  oath  what  may  be  ordinarily  called  a 
cross-bill  (however  useless  and  unnecessary  for  the  purposes  of  his  de- 
fence,) the  Court  of  Chancery  would  in  efi'ect  be  shut  against  a  foreign 
Prince,  and  the  grossest  frauds  may  be  practised  against  him  with  impu- 
nity by  his  own  or  the  accountable  agents  or  parties  resident  in  this  king- 
dom, and  within  the  jurisdiction  of  this  Court ' 

"  Sir  Edward  Sugden  and  Mr.  James  Eu^'^ell,  foi  the  Ki  gpondeuN  — 
'The  appellant  has  no  right  to  eompkm  that  he  is  kept  to  the  pnctioe 
of  the  Court.  It  was  by  very  sharp  piaetice  he  obtained  the  order  to 
amend  his  bill.  That  order  was  first  dweharged  for  irreguUiity,  but  the 
respondents'  clerk  in  Court  had  incautiously  accepted  the  20s  costs  for 
the  amendment ;  and  the  appellant  discoveiing  that  it  was  then  reoently 
decided  that  such         pt         was  h  1 1     w  f  th     n       1     ty 

moved  the  Vice-Ch        U      wh     f    1       h  m    If  t   d  d  w    1y  th        i 
of  the  Lord  Chaac  11      n  T    1  t         Dy     (  )      t     d  th      d        Th  t 
is  not,  however,  now  th       Ij    t   fd  j   t       Ih    fi   t   f  th       1      h 
appealed  from  is  igtthpt        fthCttCh        y 

which  is,  that  if  a  m      fil        b  11      d    ft  w      m     d     t       I  th   d 

fendant  to  it  files  b  11         h    m        tm     th    [1      tff       b       It 

answer  that  cross-1  libf       h        nmpl  wth       mdd 

bill ;  and  the  liab  Ityt  nw  h  m  Idblldpnd  p  h  n 
swering  the  crcss-biU.  This  order  is  to  that  effect,  and  it  has  been  twice 
confirmed,  first  by  Lord  Lyndhurst,  and  again  by  the  present  Lord  Chan- 
cellor. 

[t)  1  EaeaeU  &  Myliie,  1-7. 
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"  <Bat  it  is  asserteJ  for  the  appellant  ttat  thia  is  not  a  erosa-bill,  be- 
|-^-„n-,  cause  the  appellant  is  described  as  a  certain  individual  claiming 
L  J  *and  using  the  title  of  "  Hia  Catholic  Majesty  Ferdiuand  TIL, 
King  of  Spain,  residing  at  the  Palace  of  the  Escurial."  Why,  the  ap- 
pellant's own  bill  describes  him  so.  All  tliat  is  required  for  the  cross- 
bill is,  that  he  be  described  by  bis  higher  title,  to  entitle  us  to  ask  of 
him  to  do  the  same  justice  to  ua  which  he  asks  for  himself.  The  rule 
of  practice  is  laid  down  in  Calvin's  case.(s)  If  the  appellant  was  not  de- 
scribed by  his  higher  title,  he  might  demur  or  plead.  There  is  no  au- 
thority to  show  that  a  foreign  Sovereign  sues  in  any  other  way  than  as 
an  individual;  only  he  must  have  hia  higher  name.  But  if  thia  be  not 
a  cross-bill,  why  did  thoy  not  demur,  as  one  of  your  Lordships  observed  ? 
We  cannot  now  go  into  the  question,  whether  this  is  or  is  not  a  cross- 
bill ;  or  whether  we  can  support  the  allegations  contained  in  it,  or  have 
good  grounds  of  defence  to  this  suit.  When  the  cause  comes  to  be  heard 
on  the  merits,  our  clients  will  absolve  themselves  before  the  Court. 

" '  The  chief  question  here  is,  whether  the  King  of  Sptin  can  take  an 
oath  ?  What  prevents  him  ?  Because  the  Kmg  of  England  cannot  taka 
an  oath  to  matters  in  our  Courts,  so,  it  is  aigued,  cinnot  the  K  -a^  nf 
Spain.  But  he  is  to  take  an  oalh,  if  he  puts  himself  into  that  state  in 
which  an  oath  is  required.  The  Counsel  for  the  appellant  tays,  that  tho 
law  of  nations  forbids  it,  and  they  offer  a  reprcientitive  tui  His  Majesty, 
to  swear  to  the  answer.  But  oui  Gonrts  loquire  tho  oath  of  the  mdivid 
nal  who  answers.  In  the  case  of  the  Columbian  Government  v  lljlh 
schild,(<)  the  like  difficulty  arose,  the  pUintiffs  there  were  deaciibed  aa 
the  "  Columbian  Government,"  and  their  counsel  being  desired  to  show 
who  they  were,  and  not  being  able  to  do  so,  the  demurrer  to  the  bdl  was 
allowed,  on  the  principle  that  the  plaintiff  must  describe  himstlf  so  th  it 
thedefendantmight  come  against  him  by  a  bill  or  aciois  bill  The  King 
of  Spain  is  bound  by  the  same  rale  that  binds  others;  there  is  no  distinc- 
tion between  suitors.  If  he  came  here  for  justice,  what  is  there  to  en- 
title him  to  an  exemption  from  the  rules  of  justice  f  The  cases  of  infants 
or  married  women  have  nothing  to  do  with  this  ease.  As  to  corporatioiis 
aggregate,  the  officer  who  haa  the  care  of  the  corporation's  documents  is 
to  give  the  information  called  for,  and  the  practice  is  to  make  him  a  party 
to  ihc  bill  with  the  corporation ;  but  the  King  of  Spain  ia  not  within  that 
class  of  cases.  Oue  of  your  Lordships  asked  if  there  was  any  instance 
of  a  corporation  sole  being  exempted  from  the  genera!  rule  of  practice? 
No  answer  was  given,  because  no  instance  of  tho  sort  could  bo  found. 
The  King  of  Spain  tried  to  maintain  a  suit  by  his  agent;  ho  failed;  can 
P^. „„-.  he  defend  a  suit  by  his  agent  ?  He  is  bound  to  defend  *as  other 
L  -I  Buitore  do ;  and  the  law  of  England  recognises  no  difference  of 
rank  amongst  them.  The  law  of  nations  lays  down  a  doctrine  to  the  same 
effect,  where  it  says  that  "  the  promises,  the  conventions,  all  the  private 
contracts  of  the  Sovereign  are  naturally  subject  to  the  same  rules  as  those 
of  private  persons. f^[^  But  the  dignity  of  tho  King  of  Spain,  it  is  said, 
's  him  from  taking  an  oath.     Ho  may  have  such  dignity  and  rank 
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in  Spain,  but  wtea  he  leaves  his  own  kingdom  and  comes  for  justice  into 
this,  his  pre-ominenees  do  not  accompany  him.  There  is  nothing  more 
inoonaisteat  with  roya!  rank  than  to  he  sued  at  all ;  hut  if  a  King  be  sued, 
he  must  act  like  any  other  indiridual.  The  law  is  so  laid  down  in  Cal- 
vin's case,  before  referred  to.  The  Columbian  Groveramcnt  v.  Rothschild 
is  a  decision  quite  in  point,  and  that  decision  was  sanctioned  by  Lords 
Eldon  and  fiedesdale. 

"  '  As  to  the  orders  confirming  the  Master's  report  on  Mr.  Browning's 
affidavit,  although  the  counsel  for  the  appellant  seems  to  haye  abandoned 
that  part  of  the  appeal,  we  confidently  submit  that  theso  orders  also  were 
right ;  and  that  the  affidavit  was  wliolly  impertjueut,  being  obviously  filed 
in  the  hopes  of  exciting  a  prejudice  against  the  respondents,  by  introduc- 
ing, in  the  form  of  a  statement  upon  oath,  the  conjectures  of  the  appel- 
lant's solicitor  sa  to  matters  irrelevant  to  this  cause.  We  submit,  there- 
fore, that  all  the  orders  appealed  from  are  just  in  principle,  and  are  in 
conformity  with  the  established  law  and  ptaotoce  of  the  Court  of  Chan- 
cery.' 

"The  Lord  Chancellor: — 'What  prevents  the  King  of  Spain  from 
transferring  his  interest  in  the  subject- matter  of  the  suit  to  a  person  wUo 
can  put  in  an  answer  on  oath  ?' 

"  Mr.  Russell : — '  Nothing ;  his  assignee  might  then  file  his  bill  against 
the  respondents,  and  make  the  assignor  a  party  defendant,  which  would 
certainly  place  the  respondents  in  some  difficulty.' 

"  The  Attorney-G-eneral,  in  reply  : — '  The  appellant  did  not  assign  his 
rights,  becanse  he  could  not  foresee  that  this  objection  would  be  raised; 
nor  could  he  properly  assign  these  funds,  in  consequence  of  the  conven- 
tion and  arrangements  with  the  G-ovemment  of  France,  to  appoint  com- 
miaaioners  in  Spain  for  the  distribution  of  them.  The  decision  in  the  case 
of  the  Columbian  Grovernment  v.  Rothschild  is  not  in  point;  for  that  was 
given  on  the  ground  that  no  such  GJovernment  was  known  in  this  country 
at  the  time  of  the  contract  there  mentioned ;  and  the  Judge  could  not 
acknowledge  in  our  Courts  a  Goverament  which  was  not  recognised  by 
the  Government  of  our  own  country.' 

"  Mr.  Russell  denied  that  that  was  tho  ground  of  the  decision  of  the 
Vice- Chancellor. 

"Tho  Attorney -Gen  eral : — 'Wc  took  that  view  of  the  case.  r^rc<-\ 
*This  is  the  lime  to  try  whether  this  is  a  cross-bill,  and  not  at  the  L  -I 
hearing  on  the  merits;  can  this  be  a  cross-bill  which  states  as  a  set-off 
to  our  demand  the  capture  of  the  Scorpion  and  Vulture  ?' 

"  Lord  Plunkett : — '  Suppose  the  cross-bill  ever  so  absurd,  is  that  a 
reason  for  not  answering  it  on  oath?' 

"  Attorn ey-Geaeral : — '  It  is  not  a  cross-bill,  and  if  it  is  not,  there  is 
an  end  to  the  argument.  But  if  it  is  a  cross-bill,  then  we  say,  do  not 
compel  as  to  answer  on  oath,  for  that  will  be  mockery,  as  by  our  origi- 
nal bill  we  were  allowed  to  sue  as  Sovereign  Prince ;  and  your  Lordships 
cannot  now  strip  tho  appellant  of  that  character.  This  is  like  the  case 
of  a  bishop  suing  in  right  of  his  see;  and  the  difference  between  a  bishop 
suing  iu  that  tight  and  in  bis  private  right  is  the  same  as  that  between 
the  King  of  Spain  and  Ferdinand  Bourbon  in  this  Court.' 
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"The  Lord  Chaacollor; — 'Is  there  any  instance  to  show  that  ex  com- 
itate  in  any  Court,  in  this  or  any  other  country,  a  party  shall  import  with 
with  him  the  modes  of  proccoding  in  tho  Courts  of  a  foreign  country  ? 
la  the  Court  of  CommoQ  Pleas  a  foreign  Prineo  was  so  far  recognised  a,a 
to  be  discharged  from  arrest  on  giving  oommon  hail,  by  Mr.  Justice 
Heath;  and  Lord  Ellenhorough  afterwards  said  he  thought  that  was 
wrong.  That  went  to  the  very  verge  of  privilege,  hut  yet  not  so  far  as 
the  appellant  asks  us  to  go.  Suppose  a,  euhject  of  Spain  is  suitor  in  our 
Courts,  and  says  he  does  not  like  his  cause  to  be  tried  by  a  jury  upon 
oral  testimony,  &e.,  can  he  claim  the  course  of  trial  of  his  own  country? 
Is  it  not  the  fait  course  to  submit  to  the  laws  of  the  country  where  he 
sues  ?' 

"The  Attorney -General : — 'The  rules  of  the  Court  of  Chancery  are 
of  its  own  creation,  and  the  question  is,  whether  in  this  case  of  novelty 
and  difEculty  it  may  not  dispense  with  an  oath.  It  ia  a  moral  impossi- 
bility that  the  King  of  Spain  can  answer  on  oath  before  a  commissioner 
from  oar  Court  of  Chancery,  in  the  f  of  h'  ubj  t-  •  that  would  be 
stripping  himself  of  hia  sovereignty,  t  w  uH  b  It  wl  dging  a  su- 
perior. It  would  be  also  unreasonall  y  L  d  h  j  albwcd  him 
to  sue  as  a  foreign  Prince.  We  hav  n  t  b  nl  n  1  u  Ijections  to 
any  of  the  orders  appealed  from,  but  w  ubm  t  th  t  th  af&d  vit  of  Mr. 
Browning  waa  material,  and  pertinent  t  th  m  t  n  n  upp  t  of  which 
it  was  made ;  and  that  therefore  the  o  I  up  n  th  t,  s  w  11  a  the  other 
orders,  ought  to  be  reversed,  and  the  appellant  allowed  to  prosecute  his 
suit,  and  the  respondents  compelled  to  put  in  their  answer  to  his  amend- 
ed bill.  We  again  repeat,  on  behalf  of  the  appellant,  tho  offer  made  in 
the  Court  below,  by  which  he  conceives  that  he  submits  to  every  rule  of 
justice  required  by  the  doctrines  and  jurisdiction  of  tho  Court  of  Chancery 

"  Lord  Plnnkett : — '  My  Lords,  it  is  not  ray  intention  to  go  into  the 
|-^K„.,  reasons  upon  which  I  found  my  opiniou  that  the  orders  appealed 
L  J  *from  in  this  case  ought  to  be  affirmed;  that  I  will  leave  to  my 
noble  and  lotrned  friend,  with  whom  I  agree,  and  who  will  state  the 
grounds  of  his  opinion,     I  now  move  that  the  orders  appealed  from  be 


"The  Lord  Chancellor: — 'My  Lords,  I  do  not  see  any  occasion  for 
postponing  ihe  consideration  of  the  judgment  to  which  I  think  your  Lord- 
ships ought  to  come  in  thia  case.  Tho  more  I  aee  of  it,  the  more  I  am 
inclined  to  affirm  the  orders  of  tho  Courts  below.  I  took  occasion,  during 
the  argumoct  at  the  bar,  to  throw  out  my  opinion,  that  though  the  King 
of  Spain  sues  here  as  a  Sovereign  Prince,  and  ia  justly  allowed  so  to  sue, 
yet,  beyond  that,  he  brings  with  him  no  privileges  that  can  displace  the 
practice  as  applying  to  other  suitors  in  our  Courts.  The  practice  of  the 
Court  is  part  of  the  law  of  the  Court ;  if  any  instance  could  be  adduced 
in  which  the  Court  deviated  from  the  general  practice,  or  by  which  tho 
Court  was  divested  of  the  power  of  applying  the  universal  rule,  I  should 
concede  to  that,  and  it  would  assist  me  in  giving  the  plaintiff  relief.  Your 
Lordships'  decision  upon  the  demurrer  did  not  dispose  of  this  point;  but 
it  is  clear  to  my  mind  that  if  the  present  question  had  been  then  mooted 
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before  your  Lordships,  it  would  have  been  disposed  of  in  the  same  way. 
One  of  the  grounds  of  Lord  Lyndhurst's  decision  is,  that  the  appellant 
ehould  be  on  the  same  footing  with  his  adversary,  subject  to  the  control 
of  the  Court,  and  liable  to  tbe  rules  of  practice.  It  was  impossible  to 
read  the  judgment  in  tbe  case  of  tbe  Columbian  Grovernment  v.  Roths- 
child, without  seeing  that  tbe  present  Master  of  the  lloUs  in  giving  that 
judgment  proceeded  on  the  same  view  of  the  matter.  The  noble  and 
learned  lord  who  assisted  yesterday  at  tbe  argument,  aothorized  me  to 
say  that  he  concurred  in  the  decision  of  the  Court  below.  The  reluctance 
which  the  Court  below  had  in  coming  to  that  decision  was,  that  there 
waa  an  appearance  of  an  advantage  being  taken  by  one  party.  But  it 
would  be  improper  to  state  that  in  this  stage  of  the  proceedings.  I  con- 
cur in  the  proposition  of  my  noble  and  loarnod  friend.' 

"  The  question  was  then  put,  and  tbe  orders  of  the  Courts  below  af- 
firmed with  costs." 


ROTESOHILD  V.  QUEEN  OP  P0RTUGAL.(3;) 

"  Tub  bill  was  brought  for  discovery  from  tbe  Queen  of  Portugal  as 
to  the  matters  stated  io  tbe  bill,  and  for  a  commission  to  examine  r*=(.fl-i 
*witne33es  in  Portugal,  and  for  an  injunction  to  restrain  an  action  '-  -I 
oommenoed  against  tbe  plaintiff  by  the  Queen  of  Portugal.  It  appeared 
that  the  Portuguese  Government  had  deposited  with  the  plaintiffs  certain 
Portuguese  bonds,  as  a  security  for  moneys  advanced  by  them  to  the  Gov- 
ernment, and  that  a  contract  had  been  entered  into  by  the  pMntiffs  with 
the  Queea's  agents  in  England,  by  which  it  was  agreed  that,  on  certain 
events,  tbe  plaintiffs  should  sell  the  bonds,  and  place  the  produce  of  the 
sale  to  the  credit  of  their  account  with  tbe  Portuguese  Government.  The 
plaintiffs  sold  the  bonds,  but  claimed  interest  on  their  advances,  and  set 
np  that  claim  in  defence  to  the  action ;  the  Queen's  agents  denying  their 
right  to  such  interest,  on  the  ground  of  delay  in  selling  the  bonds.  The 
plaintiffs  now  sought  by  tbeir  bill  for  discovery  of  certain  correspondence, 
and  other  matters  in  aid  of  tbeir  defence  to  tbe  action. 

"  The  Queen  demurred  to  the  bill  on  two  grounds,  first,  that,  as  a  Sov- 
ereign, the  suit  was  not  maintainable  against  ber  j  and  secondly,  that  the 
plaintiS  bad  made  no  ease  for  discovery. 

"  Tbe  leading  arguments  for  the  demurrer  were,  that  the  defence  was 
purely  a  legal  question  arising  out  of  the  contract  itself,  wbiab  must  be 
proved  in  tbe  action,  or  otherwise  tbe  plaintiff  could  not  recover.  That 
the  discovery,  therefore,  was  immaterial.  Q'hat,  moreover,  the  bill  did 
not  allege,  nor  did  it  appear  that  the  Queen  could  make  any  discovery  which 
might  not  be  bad  aliunde,  or  that  she  had  concealed  or  refused  to  dis- 
cover any  facts  material  to  tbe  plaiutiEE's  case.  Lastly,  that  she  could 
not  be  made  a  defendant  to  this  suit,  the  matter  not  being  of  a  personal 
nature,  and  that  this  ease  differed  from  that  of  the  King  of  Spain  v.  Hul- 
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let{y)  in  that  respect ;  for  there  the  King  haviDg  filed  a  bill  in  Chancery 
to  recover  a  sum  of  money,  a  cross-bill  was  filed  against  him,  eharging 
him  with  personal  fraud. 

"  Alderson  B. — 'In  this  case  I  expressed  at  the  hearing  my  opinion 
on  several  points  ;  but  before  I  gave  ray  opinion  finally  on  the  whole  case, 
I  wished  to  have  an  opportunity  of  reading  the  bill,  in  order  to  ascertain 
whether  any  part  of  the  dlsooverj  prayed  by  the  plaintiff  was  material  to 
the  question  at  issue  in  the  Court  of  Law.  The  question  there  clearly  is, 
whether  the  delay  in  selling  the  Portuguese  bonds  deposited  as  the  col- 
lateral security  for  a  debt,  clearly,  under  ordinary  circumstances,  bearing 
interest,  was  sueh  laches,  on  the  part  of  Messrs.  Rothschild,  as  to  deprive 
them  of  the  right  of  charging  Her  most  Faithful  Majesty  with  such  in- 
terest in  the  account  current  between  them.  Now,  if  the  conduct  of  Her 
M  F  f  M  y  h  ugh  her  lawfully  authoriaed  agents,  was  such 
as       nd        M  U   h  child,  as  reasonable  men,  to  suppose  that  by 

r*')R  -I'l^^  yhywre  *acting  in  conformity  to  Her  Majesty's 
L  Jwh  hyw  d  justly  be  entitled  to  charge  her  with  that  in- 
te  N  w    f    h  charged  in  the  bill  to  have  been  written  by 

he         h      y  w  w       D,  I  think  many  of  them,  at  all  events,  if  not 

th    wh  p  nd  very  proper  to  be  laid  before  a  jury  in  order 

top  ha         Th  n  f  so,  the  bill  whichprays,  amongst  oiherthinga, 

a  y  wh    h       h        etters  were  so  written,  prays  a  discovery  ma- 

te a  lipnffdf  nee  at  law.     It  may  bo  true  that  part  of  the 

^i  y  P    y       g       b  y  nd  the  discovery  to  whieh  the  plaintiffs  are 

by  w  n  d  Bu  h  immaterial  upoQ  the  present  demurrer,  which 
is  a  d  m  h   wh      bill,  and  is  not- confined  to  the  objectionable 

parts  of  it. 

"  '  I  am  therefore  of  opinion  that  Her  Most  Faithful  Majesty,  being  a 
suitor  voluntarily  in  a  Court  of  English  Jaw,  becomes  subject,  as  to  all 
matters  connected  wJlh  that  suit,  to  the  jurisdiction  of  this  Court  of 
Equity.  That  the  discovery  prayed  by  this  bill  is  material  to  the  plain- 
tiffs' defence  at  law  in  that  suit,  and  that  this  demurrer  is  too  large  and 
must  be  overruled,  and  that  it  must  be  with  costs." 

"Demui-rer  overruled." 


No.  5. 

JKlary  Term,,  7  Victorice. 

THE  DOIiE  or  EaUNSWICK  V.  THE  KING  OS 

Argued  le/ore  the  Master  of  tJie  Bolls,  JVovemher  ^Olh,  21st,  22nd.  and 

ZSrd,  and  Jud^Tnenl  given  Januo^  13^,  1844. (s) 

Pleading — Demurrer — Process — J-arisdic  Uon — EguUy — Sovereign — 
Princx — Subject — Yoid  Instrument — State  Transactions. 

"  A  b[ll  was  filed  by  Charles  Frederick,  Duke  of  Brunswick,  agaiuat  tlie  Xing  of 
i.  p.  107. 
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Hanover,  who  was  Sued  as  Ernest  Augustus,  Duke  of  Cumberland  and  TevoiUale, 
iu  Great  Britain,  and  Earl  of  Armagh,  in  Ireland.  The  bill  prayed  a  declaration 
that  a  certain  inatrnmeat,  dated  tlie  6tli  February  and  14tli  March,  1833,  and  the 
appointment  of  the  Dute  of  Cambridge  as  guardian  of  the  fortune  and  property  of 
tbe  plaintiff,  and  of  tbe  personE  appointed  mana^rs  auderbim,  and  the  subsequent 
appointment  of  tbe  defendant  as  such  guardian,  were  absolutely  void;  and  that 
the  defendant  was  liable  to  acconnt  to  the  pl^ntiff  for  the  property  and  effects  of 
tbe  plaintiff  possessed  by  tbe  defendant,  and  (hat  accounts  migbt  accordingly  be 
taken.  It  stated  that  in.  1830  the  plaintiff  was  the  reigning  Dulie  of  Brunswick, 
and  was,  in  his  private  capacity,  possessed  and  entitled  to  real  and  personal  pro- 
perty, of  great  amDunt  in  Branawiek,  England,  HanoTer,  Franca,  and  elsewhere  in 
Europe ;  and  that  the  Duchy  of  Brunswick  bordered  on  the  Kingdom  of  Hanover  ; 
that  in  September,  1830,  King  William  IV,  of  England  was  King  of  Hanover,  and 
the  Duke  of  Cambridge  Viceroy  of  Hanover,  acting  under  the  authority  of  the  for- 
mer i  that  pending  a  revolutionary  movement,  in  1830,  in  Brunswick,  a  decree  of 
the  Germanic  Diet  was  made,  whereby  the  plaintiffs  brother,  Duke  William,  be- 
came Duke  of  Bruaswick;  that  the  plaintiff  was  thereby  dethroned ;  that  by  an 
instrument,  dated  in  the  year  1833,  signed  by  King  William  IV.  and  William  Duke 
of  Brunswick,  the  plaintiff  was  deprived  of  the  maoagemeat  of  his  fortune,  and 
the  Duke  of  Cambiidge  appointed  supreme  guardian,  with  power  to  appoint  ad- 
ministrators of  the  fortune  of  the  plaintiff,  who  were  tt>  account  to  the  Duke  of 
Onmbridge  ;  that  the  guardiaDship  was  to  be  considered  as  legally  established  in 
Brunswick,  where  it  was  to  have  its  locality ;  that  the  last-mentioned  document 
vasapprovedof  and  signed  by  the  Dukesof  Cumberland,  Sussex,  and  Cambridge. 
The  bill  then  charged,  that  tbe  last-mentioned  document  was  void;  butthatnev- 
erthelesB  tbe  Duke  of  Cambridge  possessed  himself  of  tbe  private  property  of  the 
plaintiff,  amounting  to  several  hundred  thousand  pounds;  that  on  the  death  of 
King  William  IV.,  the  defendant  was,  by  some  instrument,  purported  to  be  ap- 
pointed guardian  of  the  plaintiff's  fortune  and  property,  in  the  place  of  the  Duke 
of  Cambridge  ;  that  the  said  appointments  of  guardians  were  invalid,  according 
to  the  laws,  as  mell  of  Brunswick  and  Hanover,  as  of  Great  Britain  ;  that  tbe  re- 
ceipts and  payments  by  the  Dakeof  Cambtidge  and  the  defendant  respectively,  on 
account  of  the  plaintiff,  and  the  management  of  his  property,  constituted  a  mutual 
account,  and  that  the  same  was  still  open  and  running,  and,  being  intricate  in  its 
nature,  could  only  be  taken  in  a  Court  of  Equity;  that  the  plaintiff  was  resident 
and  domiciled  iu  England  ;  and  that  the  plain  US' and  defendant  were  respectively 
subjectsof  the  Crown  of  Great  Britain  and  Ireland  ;  Ihat  the  defendant  was  a  peer 
of  this  realm ;  and  that  his  title,  aa  such,  was  His  Royal  Highness  Ernest  Augustus, 
Duke  of  Camberland  and  Tevoitdale  in  Great  Briton,  and  Earl  of  Armagh  in  Ire- 
laud  ;  and  that  since  his  arrival  in  this  country,  and  during  his  residence  here,  he 
bad  exercised,  and  still  eicercised,  rights  and  privileges  as  such  peer  as  aforesaid, 

"Tbe  defendant,  whilst  temporarily  resident  in  this  country,  was  served  with 
the  process  ofthe  Court  in  this  suit,  upon  which  he  applied  t«  the  Lord  Chancellor 
to  relieve  him  from  such  process ;  bnt  bis  Lordship  refused  the  application.  The 
defendant  then  appeared  to  the  bill,  and  afterwards  filedageneral  demurrer  there- 
to, for  want  of  jurisdiction  and  want  of  Equity; — 

"  Held,  that  the  appearance  of  the  defendant  to  the  bill  was  no  waiver  of  any  de- 
fence he  migbt  have ;  aod  that  the  refusal  of  the  Lord  Chancellor  to  relieve  the 
defendant  from  the  process  of  the  Conrt  which  had  been  served  on  him,  had  not 
the  effect  of  deciding  that  the  defendant  was  liable  to  tbe  jurisdiction  of  the  Court. 

"  Held,  that  tbe  defendant  was  exempt  from  the  jarisdiction  of  the  Courts  in  this 
country,  for  any  acts  done  by  him  as  King  of  Hanover,  or  injhis  character  of  Sov- 
ereign Prince  ;  but  that  being  a  aahjeet  of  Her  Majesty  Queen  Victoria,  ha  was 
liable  to  be  sued  in  the  Courts  of  this  country  in  respectof  any  acta  and  transac- 
tions done  by  him,  or  in  which  be  might  have  been  engaged  as  snch  subject ;  and 
that  inrespect  of  aoyact  done  by  him  oat  of  this  realm,  or  any  act  as  to  which  it 
might  be  doubtful  whether  it  ought  to  be  attributed  to  the  character  of  Sovereign 
Prince  or  to  the  character  of  subject,  the  same  ought  to  be  presumed  to  be  attrib- 
utable rather  to  the  character  of  Sovereign  Prince  than  to  the  character  of  subject. 

"  Held,  also,  that  ia  a  suit  in  this  Court  agMust  a  Sovereign  Prince,  who  is  also  a 
subject,  the  bill  ought,  upon  the  face  of  it,  to  show  that  the  subject-matter  of  it 
constitutes  a  case  in  which  a  Sovereign  Prince  is  liable  to  he  sued  as  a  subject. 

"  Although  with  regard  to  English  icstrumenta  intended  to  operate  according  to 
English  law,  tbe  Court  may  be  able,  even  on  demurrer,  in  a  simple  case,  to  a^u.- 
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dicate  thereon,  upon  a  mere  allegation  that  tbe  instrument  ia  null  and  void  ;  jet 
■witii  regard  to  a  foreign  iiiEtruiaent,  intended  to  operate  aj;cording  to  a  law  not 
known  inEngland,  ac  allegation  that  tho  instrument  is  Toid  is  too  yague. 
'I  Semble.— The  inatrument  complained  of  in  the  present  case  was,  under  the  cir- 
cumstances stated  iQ  the  bill,  oounectod  with  political  and  state  transactions, 
and  was  a  state  document." 

This  case  came  on  to  be  heard  on  a  demurrer  to  the  plaintiff's  bill  for 
want  of  jurisdiotioa  and  want  of  equity, 

.„-,  *"Sir  Charles  Wetherell,  Mr.  Pemborton  Leigh,  and  Mr. 
•-        J  Elmsley,  appeared  in  support  of  the  demurrer. 

"Mr.  Kindersley,  Mr.  G.  Turner,  and  Mr.  Heathfield,  confrA." 

The  statements  in  the  bill  and  the  arguments  at  the  bar  having  been 
embodied  by  the  Master  of  the  Rolls  in  his  judgment,  it  has  not  boon 
deemed  proper  to  repeat  them  hero. ^3) 

[*569]  *"  Judgment. 

"  January  ISth,  1844— The  Master  of  the  Eolla  :— '  The  bill  ia  filed 
by  Hia  Serene  Highness  Charles  Frederick  William  Augustus,  Duke  of 
Brunswiiik,  against  Hit  Majesty  tho  King  of  Hanover,  who  is  sued  as 
Hia  Eoyal  Highnesa  Ernest  Auguatus,  Duke  of  Cumberland  and  Tevoit- 
dale  in  Great  Biitaia   and  Eirl  of  Armigh  in  Ireland 

Tbphmbd  h  m 
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Calvin's  Case,  1  Coke's  Rep.  15,  b.  Nabob  of  the  Carnatic  v.  Bast  India  Com- 
pany, 1  Ves.  jpu.  3tl;  g.  c.  3  Bro.  C.  C,  292.  The  Golnmbian  Qovemment  t. 
EothsGhild,  I  Sim.  94 ;  a.  c.  6  Law  J.  Rep.  Chano.  43.  Gljn  v.  Soares,  1  You.  & 
Col.  644  i  s,  c.  Law  J.  Eep.  (N.  S.)  Bi.  Eq.  49.  Stat.  7.  Ann.  0,  12.  1  Black. 
Com.  253.  Lookwood  t.  Ooyagarne,  3  Bur.  1076.  Viveash  v.  Becker,  3  Man.  & 
Selw.  284.  Fisher  t.  Begrea,  1  Cr.  &  U.  117 ;  s.  0.  B  Law  J.  Rep,  (N.  S.)  Bs.,  13. 
Tattel,  I.  ii.  c.  siv,  s.  213.  lb.  1.  iv.  0.  y.  a.  BB,  p.  463.  Vattel,  c.  vii.  a.  80,  p.  464, 
lb.,  8.  81,  ii).  lb.,  c.  vii.  a.  52,  p.  470.  lb.,  c.  yiii.  a.  110,  p.  488.  lb.,  a.  112,  p. 
490.  lb.,  3.  113,  p.  491.  lb.,  s.  114,  p.  492.  lb.,  3.  115,  p.  493.  The  Corporation 
of  Oarlisle  t.  Wilson,  13  Yea.  216.  Stat.  1  Geo.  I.,  St.  sl!i.  3.  2.  Stat.  13  Will.  III., 
c.  Ti.  s.  10.  De  la  Toire  v.  Bernalea,  maotioned  in  1  How.  Sup.  149.  Cases  of 
John  Baliol,  Xing  of  Scotland,  Bummoned  by  Edward  I.  of  England ;  and  of  Ed- 
ward I.  of  England  anmraoDed  by  Philip  le  bel  of  France,  as  Duke  of  Guienne. 
Melan  t.  the  Dufce  de  Fitzjamea,  1  Boa.  &  Pul.  138.  De  la  Vega  v.  Vianna,  1  B, 
&  Ad.  384 ;  8.  e.  8  Law  J.  Rep.,  K.  B.  388.  Hnllet  v.  the  King  of  Spain,  2.  Bli. 
(N.  S.)  31  ;  3.  C.1  Dow  4  CI.  169.  The  King  of  Spain  t.  HuUet,  1  CI.  &  Fin.  333; 
3.  c.  7  Bli.  359.  Grotiua,  Law  of  Nations,  b.  ii,  0.  siv.  a.  101.  Story  on  the  Con- 
flict of  Lawa  (2nd  Edit.,)  0.  viii.  a.  244,  p.  323.  Earl  of  Derby  v.  Duke  of  Athol, 
1  Ves.  Ben.  292.  Sovello  y.  Toogood,  1  B.  &  C.  554;  a.  c.  1  Law  J.  Eep.,  K.  B., 
"  81.  Co.  Lit.  (Hargrave's  edit.)  s.  180.  Selden's  Table  Talk,  '■  Squlty,"  pp.  83, 
,     Money  T.I        '     '  ^  "'-"'-    -"" 


B,  (a)  note.     Money  T.  Leach,  1  W.  Black.  563. 
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any  person  having  acted  or  purported  to  act  under  any  appoinfmont  as 
administrator  or  manager  under  the  defendant,  since  his  appointment  as 
guardian  *by  "irtue  of  the  instrument  of  the  6tli  of  Fobraary  r;^R7f|-| 
and  the  14th  of  March,  1833,  including  therein  the  personal  estate  •-  J 
and  effects,  rests,  profits,  and  produce  of  the  real  estate  paid  or  aooounted 
for  to  the  defendant  by  the  Duke  of  Camhridgo ;  and  that  such  accounts 
may  be  accordingly  taken — the  plaintiff  offering,  oti  the  taking  of  such 
accounts,  to  make  the  defecdant  all  just  allowances. 

" '  For  this  purpose,  the  bill  states  that  in  the  year  1830  the  plaintiff 
was  the  reigning  Duke  of  the  Duchy  of  Brunswick,  and  was,  in  his 
private  character  or  capacity,  possessed  of  and  entitled  to  real  and  personal 
property  in  Brunswick,  and  in  England,  Ilanover,  France,  and  elsewhere 
in  Europe,  to  a  very  considerable  amount ;  that  the  Duohy  of  Brunswick 
bordered  on  the  Kingdom  of  Hanover;  and  that  in  the  month  of  Sep- 
tember, 1830,  His  late  Majesty  King  William  TV.  was  King  of  Hanover, 
and  His  Royal  Highness  Adolphus  Frederick,  Duke  of  Cambridge,  was 
Viceroy  of  Hanover,  acting  under  the  authority  of  His  late  Majesty  King 
'ffilliara  IV. :  that  pending  a  revolutionary  movement  in  Brunswick,  a 
decree  of  the  Germanio  Diet  of  Confederation  was  made  on  the  2nd  of 
December,  1830,  whereby  the  plaintiff's  brother,  William,  Duko  of 
Brunswick,  was  invited  to  take  on  himself  provisionally  the  government 
of  the  duchy  ;  and  the  Diet  left  it  to  the  legitimate  dynasty  of  the  plain- 
tiff to  provide  for  the  fnture  government  of  the  duchy ;  and  that  in  Feb- 
ruary, 1831,  His  late  Majesty  King  William  IV.  and  William,  Duke  of 
Brunswick,  claiming  to  be  the  legitimate  agnati  of  the  plaintiff,  caused 
to  be  p  br  h  d  a  declaration,  whereby  they  purported  to  dethrone  the 
pi  nt  ff  i  n  th  throne  of  the  duchy,  and  declared  that  the  throne  had 
pa  1  t  I  qL  William ;  and  that  after  this  declaration  was  made,  It 
wa  gn  1  by  th  ir  Eoyal  Highnesses  the  Duke  of  Cumberland  (the 
P  nt  d  f  nd  nt  )  the  Duke  of  Cambridge,  and  the  Duke  of  Sussex; 
and  that  n  pu  u  noe  of  the  declaration,  William,  Duke  of  Brunswick 
to  I  up  n  h  n  If  the  government  of  the  duohy,  and  he  had  ever  since 
ex  1  th      ghl  ,  powers,  and  authorities  of  Sovei-eign  Duke  of  Brucs- 

w    k 

Th  b  II  th  n  proceeds  to  state,  that  early  in  the  year  1833,  an 
instrument  in  writing,  dated  the  6th  of  February  and  the  14ih  of  March 
in  that  year,  signed  by  His  late  Majesty  King  William  IV.,  and  by 
William,  Duke  of  Brunswick,  was  promulgated  by  them,  and  was  to  the 
effect  following,  viz. : — 

"  <  "  We,  William  IV.,  by  the  grace  of  God,  King  of  the  United  King- 
dom  of  Groat  Britain  and  Ireland,  and  of  Hanover,  Duke  of  Brunswick 
and  of  Lunenburgh,  make  known  what  follows :  Moved  by  the  interests 
of  our  house,  whose  well-being  is  confided  to  us,  and  yielding  to  a  pain- 
ful, but  inevitable  necessity,  have  thought  it  necessary  to  consider  what 
measures  the  interests  {rightly  understood)  of  His  Highness  Charles,  Duke 
of  Brunswick  (the  plaintiff,)  the  preservation  of  the  fortune  now  in  his 
hands,  the  dangers  and  *illegality  of  the  enterprises  pursued  by  r#ciTi-i 
the  s^d  Duke,  and  lastly,  the  honour  and  dignity  of  our  house,  <-  J 
may  require :  and  after  having  heard  the  advice  of  a  Commission,  charged 
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by  us  with  the  examination  into  tliia  affiiir,  and  after  having  weighed  and 
exactly  balanced  all  points  of  fact  and  law ;  and  whereas  after  the  disso- 
lution of  the  Germanio  Empire,  the  powers  of  supreme  guardianship  over 
the  Princes  of  the  Empire,  which,  up  to  that  period,  had  appertained  to 
the  Emperor,  devolved  on  the  heads  of  Sovereign  States,  we,  taking  into 
consideration  the  laws  and  customs,  by  virtue  of  the  rights  unto  us  belong- 
ing, in  quality  of  heads  of  the  two  branches  of  our  house,  have  decreed 
as  follows : — 

"  '  "  Article  I, — Certain  facts,  either  notorious,  or  sufficiently  proved, 
have  caused  us  to  arrive  at  the  conviction,  that  His  Highness  Duke 
Oharlea  is  at  this  time  wasting  the  fortune  which  he  possesses  in  enter- 
prises alike  impossible  and  dangerons  both  to  himself  and  other  persons, 
and  is  seeking  to  damage  the  just  claims  which  certain  persons  interested, 
now  or  hereafter,  may  legally  have  upon  his  property,  we  have  consequent- 
ly considered,  that  the  only  method  of  preserving  the  fortune  of  His 
Highness  Duke  Charles  from  total  ruin,  is  to  appoint  a  guardian  over 

"  '  "Article  2 In  consequence  of  this  conviction,  we  decree  that 

Charles,  Hake  of  Brunswick,  shall  be  deprived  of  the  management  and 
administration  of  Bis  fortune;  a  guardian  skall  be  appointed,  whom  we 
shall  choose  by  mutual  consent  from  amongst  the  very  noble  or  noble 
male  scions  of  our  house,  although  the  right  of  choice  belongs  to  the  le- 
gitimate Sovereign  of  the  Duchy  of  Brunswick,  in  virtue  of  his  title  alone. 

"  '  "  Article  3. — Ilis  Eoyal  Highness  the  Duke  of  Cambridge,  Viceroy 
of  Hanover,  having  declared  that  he  will  willingly  accept  such  guardian- 
ship, we  confide  the  same  to  His  Eoya!  Highness  by  the  present  decree, 
which  he  will  ht  pleased  to  consider  as  constituting  his  title  to  such  guar- 
dianship. 

"  '  "Article  4 As  His  Royal  Highness  the  Duke  of  Cambridge 

cannot,  by  reason  of  his  position,  by  himself  alone  exercise  the  functions 
of  guardian,  he  is  authorised  to  limit  himself  to  the  functions  of  supreme 
guardian,  and  to  substitute  for  the  management  and  administration  of  the 
property  one  or  more  persons,  who,  under  oath,  will  proceed  ia  their  own 
name,  and  on  their  p  m  k 

the  same,  and  to  ta      m  dm 

of  the  fortune  placed  g  H     R         H 

supreme  guardian,  w 
to  their  duties. 

*'  <  "Article  5 T  m 

of  their  managemen        H     R        H  m    g 

shall  be  asked  to  tr      m       h       m  m  m 

r*5721  *"  ^^  settled  0  m 

1-         ->  for  in  all  cases  wheiem  the  laws  lequue  the  consent  of  the  ^upreme 

"  1  "  Article  6. — The  guardianship  is  to  bo  considered  as  legally  estab- 
lished in  Brunswick,  where  it  is  to  have  its  locality. 

(I  (  n  Article  7. — The  present  decree  shall  be  published  in  the  bulletin 
of  the  laws  of  the  kingdom,  in  accordance  with  ihe  usual  forms ;  and  all 
whom  the  same  may  oonoern  are  bound  to  render  obedience  thereto." 
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"  '  This  is  dated  at  St.  James's,  the  6th  of  Fehruarj,  and  at  Braus- 
wick  the  14th  of  March,  1833.  It  is  signed  hy  the  King  of  Hanover, 
William  IV.,  King  of  England,  and  hy  William,  the  reigning  Duke  of 
Braaswiok. 

"  I  To  this  inafruraent  was  suljjoiced  a  Note,  wbich  was  signed  by  the 
defendant,  then  Duke  of  Cumbeiland,  and  by  the  Dukes  of  Sussex  and 
Cambridge,  to  the  effeot  following ; — 

■(  (  (( W'e,  the  undersignod,  have  acknowledged  with  gratitude  the  fore- 
going arrangement  adopted  by  His  Majesty,  in  accordance  with  His 
Highness,  the  reigning  Duke  of  Brunswick,  in  tho  interests  well  advised 
of  His  Highness  the  Duke  Charles  of  Brunswick,  for  the  preservation  of 
the  fortuno  remaining  in  his  hsnds,  for  the  raaJntenance  of  the  public 
peace  in  the  Duchy  of  Brunswick  and  in  the  Kingdom  of  Hanover,  and 
for  the  honour  and  dignity  of  the  great  house  of  Brunswick  Luneubnrgh, 
another  proof  of  the  foresight  of  His  Majesty  and  of  His  Highness  for 
the  well-being  of  that  bouse;  we  solemnly  attest  the  deelaration  by 
these  presents,  signed  with  our  hands,  and  to  which  we  have  [)l3ccd  our 

"  '  "London,  6th  February,  1833.     Bunest.  (l.  a.) 
Kensington,  3rd  February,  1833.     Augustus  FaEDERTCK.  (l.  s.) 
Hanover,  13tb  February,  1833.     Adolphus.  (l.  s.)" 

"  '  The  bill  then  states,  that  the  plaintiff  is  advised,  as  the  fact  is,  that 
the  said  instrument  is  absolutely  void  and  of  no  effect ;  but  that  never- 
theless the  Duke  of  Cambridge  accepted  the  appointment  of  supreme 
guardian  of  the  plaintiffs  fortune  and  property,  took  possession  of  the  real 
esta,tea  to  which  he  was  entitled  in  his  private  capacity  at  Brunswick, 
and  took  possession  of  all  such  parts  of  the  plaiatiFs  property  in  Bruns- 
wick and  elsewhere,  of  a  personal  nature,  as  he  could  discover,  to  the 
amount  of  several  hundred  thousand  pounds,  in  the  whole  :  that  ho  sold 
and  converted  several  parts  thereof  into  money,  and  made  certain  pay- 
ments on  account  of  the  plaintiff,  and  of  his  property ;  but  that  after 
allowing  for  such  payments,  there  remained  in  his  hands  a  very  large 
surplus  unaccounted  for ;  that  King  William  IV.  died  on  the  28th  of 
June,  1837,  and  thereupon  the  present  defendant  became  King  of  Han- 
over ;  and  the  Duke  of  Cambridge  having  resigned  his  appointment  of 
guardian  by  some  instrument  *in  writing,  to  which  the  defendant  rucprq-i 
was  a  party,  and  which  was  signed  by  him  and  by  William  Duke  L  J 
of  Brunswick,  the  defendant  was  purported  to  be  appointed  guardian  of 
the  plaintiff,  and  of  his  fortune  and  property,  in  the  place  of  the  Duke 
of  Cambridge,  under  the  instrument  of  the  6th  of  February  and  the  14tli 
of  March,  1833,  and  with  all  the  same  powers  and  authorities  as  were 
thereby  purported  to  be  conferred  on  the  Duke  of  Cambridge  :  that  the 
Duke  of  Cambridge  accounted  for  his  receipts  and  payments  to  the  defen- 
dant, and  paid  hiia  the  balance ;  and  that  the  defendant  took  possession 
of  the  plaintiff's  property,  and  has  received  large  sums  of  money  on  ao- 
eount  thereof,  and  has  thereout  made  some  payments  on  account  of  the 
plaintiff;  and  that  a  very  large  balance  or  surplus,  to  the  amount  of  sev- 
eral huadred  thousand  pounds,  remains  due  from  the  defendant  to  the 
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plaintiff  on  account  thereof;  and  that  the  defeailant  refuses  to  comply 
with  the  plaintiff's  application,  for  an  account  thereof. 

"  '  The  hill  charges,  that  the  instrument  of  the  6th  of  Fehruary  and 
the  14th  of  March,  1833,  and  the  appointment  of  the  Duke  of  Cambridge 
as  guardian,  and  the  appointment  of  the  defendant  as  guardian,  are  wholly 
iDvalid,  according  to  the  laws  as  well  of  Brunswick  and  of  HanoTer,  as 
~  '    '       ■  "         1        th       f  th    D  ke  of  Cambridge 
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C  El     J 

"  '  There  are  also  charges  relating  to  the  administrators  and  managers 
who  were  appointed  by  the  Duko  of  Cambridge,  and  are  alleged  to  have 
accounted  to  the  defendant,  and  a  very  long  statement  of  certain  proceed- 
ings in  France,  in  which  it  is  alleged  that  the  Duke  of  Cambridge  attack- 
ed, but  failed  in  an  attempt  to  establish  a  claim  to  the  plaintiff's  property 
in  that  country ;  a  specification  of  certain  property  alleged  to  have  been 
seized  by  the  Duke  of  Cambridge  and  the  defendant  respectively ;  and 
P^,_.-  the  'statement  of  a  transaction  alleged  to  have  taken  place  at  Oste- 
L         J  rode  in  November  or  December,  1830. 

*'  '  The  plwntiff  having,  in  an  earlier  pact  of  the  bill,  stated,  that  from 
a  time  previous  to  the  Duke  of  Cambridge  resigning  the  appointment  of 
guardian,  until  within  a  few  weeks  past,  the  defendant  had  been  residing 
in  Hanover,  out  of  the  Jurisdiction  of  this  Court ;  and  having  charged 
that  the  plaintiff  was  resident  and  domiciled  in  England,  and  that  the 
plaintiff  and  defendant  were  respectively  subjects  of  the  Crown  of  G-reat 
Britain  and  Ireland,  concludes  the  charging  part  of  the  bill  by  oharging, 
that  the  defendant  is  a  Peer  of  this  realm,  and  that  bis  title  as  such  is 
His  Itoyai  Highness  Ernest  Augustus,  Duke  of  Cumberland  and  Tevoit- 
dale  in  G-reat  Britain,  and  Earl  of  Armagh  in  Ireland;  and  ihat  since 
his  arrival  in  this  country,  and  during  his  residence  here,  he  bad  exer- 
cised, and  still  exercises,  rights  and  privileges  as  such  Peer  as  aforesaid. 

"  '  It  has  been  stated  to  me  as  a  fact  on  both  sides,  that  the  plaintiff 
availed  himself  of  a  temporary  residence  of  the  defendant  in  this  country 
to  serve  him  with  the  process  of  this  Court ;  and  that  the  defendant  before 
he  appeared  to  the  bill,  and  consequently  before  the  demurrer  was  filed, 
applied  to  the  Lord  Chancellor  to  be  relieved  from  the  process ;  that  the 
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Lord  Clianccllor  refused  the  application ;  and  that  thereupon  the  defen- 
dant appeared  to  the  bill  in  the  usual  manner :  and  upon  this  state  of 
things  the  plaintiff  has  founded  an  argument,  which,  if  valid,  would  make 
it  unnecessary  for  me  to  consider  the  principal  question  upon  the  demur- 
rer. The  plaintiff  has  contended,  first,  that  the  appearance  of  the  defen- 
dant  to  to  the  process  ought  to  he  deemed  a  waiver  of  any  claim  to  perso- 
nal exemption  from  liability  to  be  sued ;  and  secondly,  that  the  refusal 
of  the  Lord  Chancellor  to  relieve  the  defendant  from  the  process  ought 
to  he  considered  hy  me  as  a  decision  of  the  Lord  Chancellor,  that  the 
defendant  is  subject  to  the  jurisdiction  of  this  Court  with  reference  to  the 
subject-matter  of  this  bill. 

"  '  As  to  the  first  of  these  points,  it  would  be  singular  if  appearance, 
which  is  the  first  step  towards  making  a  defence,  should  be  deemed  an 
abandonment  or  waiver  of  any  defence  which  the  defendant  may  have. 
An  appearance  may  he  a  waiver  of  any  mere  ivregularity  in  the  service  of 
process  ;  hut  I  am  of  opinion  that  it  is  no  waiver  of  such  a  defence  as  is 
now  made,  and  which  the  defendant  has  clearly  a  right  to  submit  to  the 
consideration  of  the  Court.  He  claims  to  bo  exempt  from  liability  to 
be  sued,  but  be  nevertheless  appears,  in  order  that  he  may,  in  a  regular 
manner,  inform  the  Court  of  the  reasons  upon  which  bis  claim  is  founded. 
As  to  the  other  point,  it  appeared  to  me  very  improbable  that  the  Lord 
Chancellor,  in  refusing  to  stay  the  process  upon  a  bill,  the  contents  of 
which  were  not  regularly  known  to  him,  could  have  "meant  to  |-*citk-i 
decide  that  the  defendant  was,  with  reference  fo  the  contents  of  L  -I 
the  bill,  liable  to  the  jurisdiction  of  the  Court.  Upon  this  part  of  the 
case  I  have,  however,  thought  it  right  to  communicate  with  the  Lord 
Chancellor,  who  has  informed  me,  that  in  declining  to  interfere  with  the 
process,  he  did  nothing  which  could  in  any  way  prevent  the  defendant 
from  making  any  defence  which  was  open  to  him  in  the  usual  course  of 
proceeding;  and  that  he  gave  no  opinion  upon  the  question  of  jurisdic- 
tion in  the  particular  case.  It  is,  therefore,  incumbent  upon  me  to  con- 
sider the  defence  made  to  this  bill  by  the  present  demurrer. 

"  '  In  support  of  the  demurrer  for  want  of  jurisdiction,  the  following 
are  amongst  the  principal  propositions  advanced  on  behalf  of  the  defen- 
dant : — First,  he  is  by  the  bill  admitted  to  he  King  of  Hanover,  a  Sov- 
ereign Prince,  recognised  as  such  by  the  Grown  of  England.  As  a  Sov- 
ereign Prince  bis  person  is  inviolable,  and  he  is  not  liable  to  be  sued  in 
any  Court.  Second,  the  inviolability  of  a  Sovereign  Prince  is  not  con- 
fined to  his  own  dominions,  but  attends  him  everywhere.  Though  a 
King  be  in  a  foreign  kingdom,  yet  he  is  judged  in  law  a  King  there. — 
(7  Coke,  15.)  Third,  his  inviolahiliiy  is  not  affected  by  his  being  tempo- 
rarily resident  in  a  foreign  kingdom,  of  which  ho  is  a  subject.  The  defen- 
dant is  not  the  less  a  Sovereign  Prince,  and  not  the  less  exempt  from 
being  sued  In  any  Court  here,  because  he  is  a  subject  of  the  Queen  and 
a  Peer  of  the  realm.  Fourth,  even  if  the  defendant  should  be  held  liable 
to  be  sued  for  some  things  in  this  country,  he  ought  not  to  be  held  liable 
to  be  sued  in  respect  of  the  particular  subject-matter  of  this  suit,  which 
is  alleged  to  be  matter  of  State,  and  not  matter  of  forensic  jurisdiction. 
Fifth,  and  finally,  even  if  the  defendant  should  be  held  liable  to  be  sued 
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here,  and  if  the  subject-matler  of  the  suit  should  be  held  to  be  matter  of 
forensic  juriadiotion,  yet  that  it  is  not  matter  subject  to  the  jurisdiction 
of  this  Court,  but  is  matter  which  must  bo  deemed  to  be  subject  to  the 
jurisdiction  of  some  Court  of  special  and  peculiar  juriadictioa,  such  as 
ID  this  country  are  proceedings  arising  in  lunaoy,  bankruptcy  and  vari- 
ous othiir  matters,  which,  although  proper  subjecta  of  forensic  jurisdic- 
tion, can  only  be  adjudicated  upon  in  Courts  specially  appointed  for  the 

"  '  On  the  other  hand,  the  following  are  amongst  the  principal  propo- 
sitions advanced  in  support  of  the  bill  on  behalf  of  the  plaintiff: — First, 
this  ought  to  be  considered  as  an  ordinary  suit  between  subject  and  sub- 
ject. The  plaintiff  and  defendant  are  lineal  descendants  of  the  Princess 
Sophia,  Eleotress  and  Duchess  Dowagar  of  Hanover,  and  as  such  (4  Ann 
e.  4,)  are,  to  all 'n    n     and  pu  p  b    d    med  natural-born  subjects 

of  tkia  realm      Th    p         ff     d  m        d  h  The  defendant  was  born 

here,  is  an  B  g    h  P  d  h        k  n    h       th  of  allegiance  (1  Geo.  I. 

atat  2,  0.  13  )     S        d  n     E         h      b  n  withdraw  from  hia  alle- 

r*fi7fiT  ^^^      ^'"^      '*  w         he  'land.     His  becoming  a 

L        -1  8ov       gn  P  n  n    h  y  can  make  no  difference  in 

this  respect  h  n  H  n  E  h  h  and  is  bound  to  obey  the 
laws  of  Eng  and  Ihlh  wfE  nl  affords  no  authority  for 
the  proposi     n     ha    b  n  P   n  ent  here  may  not  be  sued 

in  the  Cour     h  d    h  d  he  contrary ;  as  in  Calvin's 

caso  it  is  said,  that  if  a  King  of  a  foreign  nation  oome  to  England  by  the 
leave  of  the  King  of  this  realm,  (as  it  ought  to  be)  in  this  ease  he  shall 
sue  and  be  sued  by  the  name  of  a  King ;  and  it  is  reported,  that  in  tbe 
case  of  De  la  Torre  v.  Bernales,  Sir  Sohn  Leach  stated  it  to  be  his  opin- 
ion that  foreign  Sovereigns  could  both  sue  and  be  sued  in  this  country. 
In  support  of  this  proposition,  reference  was  made  to  proceedings  in  which. 
John  Bnliol,  King  of  Scotland,  was  summoned  to  answer  charges  made 
against  him  in  the  Court  of  Edward  I.,  King  ot  England ;  and  to  pro- 
ceedings in  which  Edward  I.,  King  of  England,  was  summoned  to  answer 
charges  made  against  him  in  the  Court  of  Philip  le  Bel,  King  of  France, 
at  Paris.  But  these  cases  have  nothing  to  do  with  the  question  :  they 
were  respectively  adopted  in  virtue  of  and  for  tbe  purpose  of  enforcing 
the  superiority  which  Edward  I.  claimed  to  have  ovor  the  Kingdom  of 
Scotland,  and  the  superiority  which  the  King  of  France  had  over  the 
province  of  Guienno.  Fourth,  liability  to  suit  does  not  necessarily  iavolvo 
liability  to  coercion.     The  defendant,  as  an  English  Peer,  is  by  priuile; 


protected  from  personal  coercion;  and  even  if  a 


ign  Prince,  without 


such  peculiar  privilege,  were  a  defendant  here,  this  Court  has  power 
to  modify  its  process  as  at  the  same  time  to  do  justice  to  the  plaintiff, 
and  have  due  regard  to  the  person  and  dignity  of  the  defendant.  Fifth, 
the  law  of  nations,  the  general  law,  and  the  common  interest  of  all  man- 
kind, is,  that  justice  should  be  done  all  over  the  world.  The  right  of  a 
suitor  here  is  not  to  be  impeded  by  the  assertion  of  an  unrecognised  priv- 
ilege in  any  person  against  whom  he  has  a  legal  demand.  Sixth,  the 
Queen  of  England  is  liable  to  be  sued  in  a  proper  form — a  form  not  ap- 
plicable to  a  foreign  Sovereign ;  but  if  a  foreign  Sovereign  were  not  liable 
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to  be  sued  here  at  all,  lie  would  be  placed  in  a  better  situatioo  than  our 
own  Sovereign,  which,  it  is  said,  would  be  absurd, 

"  '  These  propositions  are  all  of  them  moro  or  less  important  to  he  con- 
sidered on  the  present  occasion,  and  I  have  thought  it  convenient  to  enu- 
merate them,  although  I  shall  not  have  occasion  to  observe  upon  them 
all  in  stating  tho  grounds  of  the  opinion  which  I  have  formed  on  this 
demurrer.  The  general  proposition  of  the  defendant  is,  that  by  reason 
of  his  character  of  a  Sovereign  Prince,  he  is  exempt  from  the  jurisdiction 
of  any  tribunal  or  Court  in  this  country.  Hia  limited  or  modified  pro- 
positioQ,  adapted  to  the  specialties  of  this  ease,  is,  that  he  is  exempt  from 
the  jurisdiction  of  any  tribunal  iu  this  country,  in  *respec 
acts  done  in  a  foreign  country,  under  foreign  authority  and  ii 
way  connected  with  his  own  character  of  English  Peer  and  English  Bub- 
joot.  It  has  heeu  fully  established — The  King  of  Spain  v.  Mftchado,(() 
Hullet  V.  the  Kiag  of  Spain,  and  see  Roi  d'Espagne  v.  Pountes,(M)  Buls- 
trode,  322,  Hohart,  78,  113,  Moore,  850,  Barclay  t.  Eussell,{a:)  Bolder 
V.  Lord  Huntingfield(y) — that  a  foreign  Sovereign  may  sue  in  this 
country  both  at  law  and  in  equity ;  and  further,  that  if  he  sues  in  a 
Court  of  Equity,  he  submits  himself  to  the  jurisdiction  of  the  Court.  A 
cross-bill  may  be  filed  against  him,  and  he  must  put  in  his  answer  thereto, 
not  by  any  officer,  agent,  or  substitute,  but  personally,  upon  his  own  oath. 
The  King  of  Spain  v.  Hullet,  Lord  EedeadalefsJ  considered,  that  to  refuse 
&  foreign  Sovereign  the  right  of  suing  in  our  Courts  might  be  a  just 
cause  of  war  an  1  the  1  ab  1  fy  of  a  f o  e  gn  Sovereign  to  be  sued  in  a 
ca.  e  whe  e  he  h  mself  was  su  n^  h  re  was  founded  upon  the  prinoiplo 
that  by  su  ng  her  ho  had  subn  tted  h  m  olf  to  the  jurisdiction  of  the 
Court  n  wh  oh  he  sued  The  dec  on  s  n  accordance  with  the  rules 
of  the  c  v  1 1  w  The  Reconvent  o  «  a  sp  o  es  of  defence,  and  "  Qui  non 
cogitur  n  al  quo  loco  jud  c  um  pat  pso  bi  agit,  eogitur  exeipere  acfci- 
onea  et  1  eunlum  judcen  m  tt  — D  j,ept,  4,  j.,  2,  22,  Corpus  Juris 
C  V  I  s  p  131  In  tl  G  case  of  Glyn  v  Scares,  it  was  supposed  that  a 
person  who  wa  not  party  to  an  ae  on  b  t  whose  agent  was,  on  his  be- 
half, the  plaintjfi',  might  be  made  a  defendant  to  a  bill  in  equity,  for  dis- 
covery in  aid  of  the  defence  to  the  action,  and  on  that  supposition  it  was 
held  that  the  Queen  of  Portugal  was  properly  made  a  defendant  to  the 
bill.  Her  demurrer  was,  however,  allowed  in  the  House  of  Lords,(a) 
where  it  was  held  that  such  bills  of  discovery  could  only  be  sustained 
against  parties  to  the  action.  If  she  had  been  plaintiff  in  the  action,  I 
presume  that  she  would  have  been  held  to  be  a  proper  defendant  to  the 
bill.  The  case  mentioned  by  Seldeu  in  his  Table  Talk  (Law  3,)  was 
probably  of  the  same  sort :  there  were  many  suits  pending  between  the 
King  of  Spain  and  English  merchants;  a  merchant  had  reeovered  costs 
against  him  in  a  suit,  and  eould  not  get  them,  and  process  of  outlawry 
was  tahen  out  against  him  for  not  appearing  ;  but  the  circumstancos  are 
not  stated  with  such  particularity  as  to  make  it  practicable  to  draw  any 

(()  4.  RusB.  660. 

in)  Roll.  Abr.,  tit.  "  Court  de  Admiraltio"  (E)  3 ;  s.  o.  I  Roll.  Rep.  133. 
(a:)  3  Vea.  433.  (y)  11  lb.  283. 

!)  2  Bligh  (H.  S.)  60.        (a)  The  Queen  of  Portugal  v.  Gljn,  7  CI.  &  Pin.  466, 
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con  1  nf  nth  n.  The^cases  which  we  have  upon  this  point 
L  Jgon  tu  th  th  n  this,that  wheroaforejgn  SovereigQ  filesa  bill, 
or  proseeate  n  a  t  n  n  this  country,  he  may  be  made  a  defendant  to 
a  crOB3-bilI  b  11  f  1  v  ry  in  the  nature  of  a  defence  to  the  proceed- 
ing, which  th  f  n  S  eign  has  himself  adopted.  There  is  no  ease 
to  show  that  b  au  h  m  y  be  plaintiff  in  the  Courts  of  this  country 
for  one  matt  h  may  th  "efore  be  made  a  defendant  in  the  Courts 
of  this  count  y  f  an  h  aid  quito  a  distinct  matter;  and  the  question 
to  be  now  d  t  m  n  d  s  ndependent  of  the  fact  stated  at  the  bar,  that 
the  King  of  II  n  ,  o   was,  himself  plaintifE  in  a  suit  for  an  entirety 

distinct  matter  in  th     C      t  (6) 

"  '  There  have  be  n  wh    h  tb      Court,  being  called  upon  to 

dietribute  a  fund  in  wh  h  m  f  n  S  ign  or  State  may  have  had 
an  interest,  it  haa  be  n  th  ugbt  S[  d  nt  and  proper,  in  d  t  du 
distribution  of  the  fin  1   t    mk         hS  gn  or  Stat       j     ty      Th 

effect  has  been,  tomk     ii     upftat    parties,  b  t      t    th     S 
ereiga  or  State  made  a  defendant  in  cases  of  that  kind,  th      ff    t  ha    n  t 
been  to  compel  or  attempt  to  compel,  such  Sovereign  or  fat  te  t       m     Q 
and  submit  to  judgment  In  the  ordinary  course,  but  to  g        h    S  n 

an  opportunity  to  come  in  and  claim  his  right  or  establish  bis  inteiest  in 
the  subject  of  the  suit.  Coming  in  to  make  his  claim,  he  would,  by  doing 
so,  submit  himself  to  the  jurisdiction  of  the  Court  in  that  matter;  refusing 
to  come  in,  he  might,  perhaps,  be  precluded  from  establishing  any  claim 
to  the  same  interest  in  another  form.  So  where  a  defendant  in  this 
country  is  called  upon  to  account  for  some  matter  in  respect  of  which  he 
has  acted  as  agent  for  a  foreign  Sovereign,  the  suit  would  not  be  perfect 
as  to  parties,  unless  the  foreign  Sovereign  were  formally  a  defendant,  and 
by  making  him  a  party,  an  opportunity  is  afforded  him  of  defending 
himself,  instead  of  leaving  the  defence  to  his  agent,  and  he  may  come  in 
if  he  pleases ;  and  in  such  a  case,  if  he  refuses  to  come  in,  be  may  per- 
haps be  held  bound  by  the  decision  against  his  agent. 

"  '  There  may  be  other  oases  in  which  Sovereign  Princes,  for  the  sake 
of  having  a  claim  or  right  determined,  may  have  been  afforded  an  oppor- 
tunity of  appearing,  and  may  have  voluntarily  appeared  as  defendants 
before  the  tribunals  of  this  country ;  but  save  in  the  case  of  a  oroaa-bill 
or  bill  of  discovery,  in  aid  of  a  defence,  and  in  the  case  of  a  Sovereign 
Prince  voluntarily  coming  in  to  make  or  resist  a  claim,  it  does  not  appear 
how  he  can  be  effectually  cited,  or  what  control  the  Court  can  have  over 
fxK-jQ-i  him  or  his  rights,  and  no  case  has  been  produced  in  which  it  *haa 
L  J  been  determined  that  a  foreign  Sovereign,  not  himself  a  plaintiff 
or  claimant,  and  insisting  upon  his  alleged  right  to  be  exempt  from  the 
jurisdiction  of  the  ordinary  Courts,  has  been  held  bound  to  submit  to  it. 
On  the  other  baud,  no  case  baa  been  produced  in  which,  upon  the  ques- 
tion properly  raised,  it  has  been  hold  that  a  Sovereign  Prince,  resident 
within  the  dominions  of  another  Prince,  has  been  held  to  be  exempt  from 
the  jurisdiction  of  the  Courts  of  the  country  in  which  he  is.     In  the  case 

0  Law  J.  Rep.  (N.  S.) 


>v  Google 


APPBSDIX.  405 

of  Glja  V.  Soares,  tbe  (juestiou  was  not  mooted  at  the  bar,  but  Lord  Abin- 
ger  took  it  into  consideration,  and  distinctly  expressed  his  opinion  that, 
as  a  general  proposition,  a  Soyereign  Prinee  could  not  be  made  amenable 
to  any  Court  of  judicature  in  this  country;  and  upon  tbis  ooeasion,  the 
defendant  insists  upon  it  as  a  general  rule,  that,  in  times  of  peace  at  least, 
a  Sovereign  Prince  is,  by  the  law  of  nations,  inviolable  j  that  obvioua 
incoBvonionce,  and  the  greatest  danger  of  war,  would  ariae  from  any 
attempt  to  compel  obedience  to  any  process  or  order  of  any  Court,  by  any 
proceeding  against  either  the  person  or  the  property  of  a  Sovereign 
Prince  J  and,  indeed,  that  any  such  attempt  would  be  a  hostile  aggression, 
not  only  against  the  Sovereign  Prince  himself,  but  also  against  the  State 
and  people  of  which  he  is  the  Sovereign  :  that  it  is  the  policy  of  the  law 
(to  be  everywhere  taken  notice  of,)  that  such  risks  ought  to  be  avoided, 
and  thai  this  view  of  the  subject  ought  of  itsolf  to  induce  the  Court  to 
allow  this  demurrer.  If  a  foreign  Sovereign  could  be  made  personally 
amenable  to  the  Courts  of  a  country  lu  which  he  happened  to  reside,  he 
must  be  subject  to  the  ordinary  process  of  the  Courts,  and  if  not  protect- 
ed by  any  privilege  legally  established  by  the  law  of  England,  he  would 
in  this  country  be  subject  to  the  execution  of  writs  of  attachment  and 
ne  exeat  regno,  and  other  processes  upon  which  he  might  be  arrested,  and 
upon  this  the  counsel  for  the  defendant  cited  the  opinion  of  Vattel,  who 
considered  it  to  be  a  ridiculous  notion  and  an  absurdity  to  think  that  a 
Sovereign  who  enters  a  foreign  country,  even  without  permission  might 
bo  arrested  there,— Vattel  4,  7,  3.  108,  p.  486. 

" '  It  was  attempted  to  meet  tho  force  of  this  argument  by  alleging 
that  this  Court  has  authority  to  modify  the  means  of  executing  its  pro- 
cess and  oompelliag  obedience  to  its  orders,  so  as  to  suit  the  rank  or  dig- 
nity of  particular  defendants  ;  but  this  allegation  was  not  supported  by 
any  authority  or  by  reference  to  any  known  law  or  practice  of  the  Court. 
In  the  case  of  the  King  of  Spain,  it  was  stated  that  his  right  "  in  respect 
of  privilege  in  the  Courts  of  England  was  not  greater  than  that  of  any 
of  his  subjects ;"  and  the  Lord  Chancellor  said,  "  the  King  of  Spain  sues 
here  by  his  title  of  Soveieign,  and  so  he  must  be  sued,  if  at  all;  bud 
beyond  the  mere  name  of  Soveieign,  it  has  no  effect.  He  brings  with 
him  no  privileges  which  exempt  him  from  the  common  *fare  of  rijicon-i 
othei  sttitors  "  I  am  of  opinion  that  the  only  esemptions  from  L  J 
the  ordinary  effects  ot  the  process  of  this  Court  are  privileges  which  have 
a  recognized  legal  origin,  and  that  no  others  can  be  allowed.  To  show 
that  a  Sovereign  Prince  cairies  his  prerogative  with  him  into  the  domin- 
ions of  other  Princes,  reference  was  made  to  the  case  of  Engelramo  de 
Nogent,  staled  m  Flet'i,  hb  2,  ch  lii.  s.  9,  p.  6S,  and  cited  in  Calvin's 
case,  and  also  in  Mooie,  798  Tbs  man  was  an  attendant  upon  Edward 
I.,  King  of  England,  when  in  France;  he  committed  a  theft  there,  and 
was  appiphended  for  it  by  the  French,  but  the  King  of  England  required 
to  have  hira  ledelivered,  being  his  subject,  and  of  his  train,  and  upon 
dispute  in  the  Parliament  of  Paris,  he  was  sent  to  the  King  of  England, 
to  do  his  own  justice  upon  him;  wliereupon  he  was  tried  before  the 
Steward  and  Marshall  of  the  King  of  England's  house,  and  exeoated  in 
France.     At  a  more  recent  period,  Monaldeschi,  an  attendant  upon 
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Christina,  tlie  abdicated  Queen  of  Spain,  was  by  lier  orders  put  to  death 
within  her  roaidence  in  Eranco((;) — a  fact  in  itself  atrocious,  but  which 
was  not  seriously  resented  by  France ;  and  it  is  said  to  have  been  after- 
wards defended  by  great  authority.  Bynkershoek  speaks  of  it  thus  : — 
"Quod  factum  G-alli  quamvis  indignahundi  impune  trans miserunt,  ex 
impotentia  muliebri  dieet  alter,  alter  vero  ex  jure  gentium,  ut  optimum 
maximuraque  eetfld")  but  I  own  that,  with  reference  to  the  present  case, 
I  do  not  attach  much  importance  to  instances  of  this  sort.  The  doctrine 
or  fiction  which  has  been  expounded  by  some  writers  on  the  law  of  nations, 
under  the  name  of  oxtra-territoriality,  (Martens,  46,  Wheatley,  1273,) 
if  it  were  carried  out  to  its  legitimate  consequences,  would,  as  it  appears 
to  me,  render  it  highly  dangerous  for  the  Sovereign  of  any  country  to 
admit  within  his  dominions  any  foreign  Sovereign  or  even  any  ambassa- 
dor of  a  foreign  Sovereign.  It  is  admitted,  that  the  extent  to  which  the 
doctrine  should  be  carried  out  must  be  sabjeci  to  great  modifications,  and 
I  do  not  think  that  it  affords  any  assistance  in  the  practical  consideration 
of  the  question,  which  are  the  exemptions  or  privileges  which  ought,  by 
the  law  of  nations,  to  be  allowed  to  a  foreign  Sovereign  temporarily  resi- 
dent within  the  dominions  of  another  Prince, 

"  '  Another  argument  for  the  defendant  was,  that  a  Sovereign  coming 
from  Ms  own  dominions  into  this  country,  attending  the  Court  of  the 
Qaeen,  and  sitting  in  Parliament,  must  bo  deemed  to  have  come  with  the 
consent  of  the  Queen,  and  to  have  bccQ  entitled  to  a  safe  conduct,  which 
w     Id  h  I     p    h  b 
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service  of  any  ambassador,  shall  have  or  take  any  benefit  by  the  act. 
It  is  argued  that  the  Jaw  of  nations  and  the  law  of  the  land  having  granted 
Buch  immunites  to  ambassadors,  the  mere  envoys  and  agents  of  Sovereign 
Princes,  cannot  have  refused  at  least  equal  immunities  to  the  Sovereigns 


(c)  Le  Bel,  Kelation  de  la  Mott  de  Mary  d 
'{d)  Ejnk.,  Op.,  il.  151. 


Moualdeschi,  &c.,  Aruh,  Cur,,  3  Ser 
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themselves,  on  whose  account  the  immunities  to  ambassadors  were  given. 
If  it  be  right  fas  is  universally  admitted)  that  ambaasadors  should  have 
Buoh  immunities,  it  must  a  fortiori  bo  right  that  Princes  should  have 
them ;  and  thus  it  is  argued,  that  because  ambassadors  are  held  to  be 
inviolable  in  the  countries  where  thej  reside,  Princes  ought  also  to  be  so. 
But  on  the  part  of  the  plaintiff  this  is  denied  and  it  is  said  that  we  must 


t 


gu 

to  g 

1    D     (  m  ffi 

g  g     asm  f 

g 
L       d  ! 

m  w  g  m 

B  T  D  Lg 

) 

S  g     P 


h 


b    d    m 
[         ] 


g  ff  P 

his  ambassador  ?     Shall  we  compel  the  Prince  himself  to  answer  whei 
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envoy  la  free?  The  leimed  writer,  after  iq  vain  searching  for  precedent, 
prooeedu  thus  — "  Nihil  in  hoo  argumeato  proliLies  rebus  similitci  \  gen 
tibus  judicatis,  ilque  ita  soli  superest  ij,tio  quem  consulamus,  et  haa 
oonsulta  ego  non  ausim  plus  juria  tribuere  in  pnncipem  non  subditum 
quam  in  legitum  non  subditum  Quare  ut  exttemum  est  m  lega.to  u6 
]ubeatur  imperio  excedere,  aic  et  in  prineipe  stituerem,  si  jus  hoapitii 
violet  In  cauB§,  sens  aliem  idem  dixenm,  Dim  arresto  detinere  piinci 
pern,  ut  sea  alienam  expnngat,  quamvia  foit^  strieti  juris  latio  permit- 
teret,  non  permittit  tamen  analogia  ejus  juns  qoud  de  legitis  ubique 
gentinm  rei,eptum  eat.  Si  uegis  ubi  de  jure  gentium  agitui  ex  analogii 
dispntaii  posse,  ego  negnvonm  banc  qure'itionem  ex  lure  gentium  expedin 
poise,  oum  exempla  defioiant  quibai  consensus  gentium  probetnr,  nee 
quicijuam  adeo  supersit,  quam  ut  ad  legitoium  exemplum  ip'.oa  reges  et 
rtKOQT  pnneipea,  *et  quidem  magi«i,abarrc3to  dicimus  immuues,  et  in  eo 
1-        J  i  cEeteria  pmatia  difierre  " 

"  '  In  a  caae  where  theie  la  no  precedent,  no  positive  hw,  no  evilence 
of  the  common  ooosent  of  nations,  no  usoge  which  can  be  relied  on,  wbero 
reasona  important  and  plausible  are  arrayed  in  opposition  to  eacli  other, 
and  where  no  clear  and  decided  preponderance  is  to  bo  found,  it  seems 
reasonable  to  endeavour  to  borrow  for  our  guidance  some  light,  however 
feeble  and  uncertain,  ■which  may  be  afforded  by  analogous  cases,  from 
whence  have  been  derived  rules  adopted  with  great,  though  not  perfect 
uniformity,  by  all  nations.  It  is  true  that  a  decision  derived  from  prin- 
ciples supported  by  analogous  oases  alone,  cannot  be  entirely  satisfactory ; 
and  yet  it  may  be  the  best,  the  most 


case  admits  of.     It  will  be  re 


which  the  nature  of  the 
satisfactory  in  proportion  to  the  closeness 
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obedicDoe  ?  If  accidectal  cireumstanecs  should  give  the  power,  and  if, 
for  the  supposecl  purposes  of  justice  an  attempt  were  made  to  compel  the 
obedience  of  a  Sovereign  Prince  to  any  process,  order,  or  judgniont,  he, 
and  the  nation  of  whieh  ho  is  the  head,  and  probably  all  other  Princes, 
and  the  nations  of  which  they  respeotively  are  the  beads,  would  see,  in 
the  attempt,  nothing  but  a  hostile  aggression  upon  the  inviolability  r*EO(-| 
*which  all  claim  as  the  requisite  of  their  Sovereign  and  national  <-  -I 
independeneo.  On  the  other  hand,  if  the  jurisdiction  of  the  Courts 
against  Sovereign  Princes  be  excluded,  we  are  on  the  institution  of  a 
claim,  very  nearly,  though  not  quite,  in  the  state  to  wbieb  we  are  brought 
by  the  process,  order,  or  judgment  on  the  former  supposition.  The  State 
may  have  to  seek  redress  for  the  injured  subject,  and  juBtico  is  to  be  re- 
quested from  a  person  against  whom  jou  have  no  ordinary  power  to 
enforce  it.  It  may  be  refused;  acquiescence  in  the  refusal  is  the  aban- 
donment of  justice,  and  pressure  after  refusal  implies  an  imputation,  and 
gives  rise  to  discussions  and  irritations  which  may  again  prove  incentivea 
to  war.  Justice  nan  be  peaceably  and  effeotually  administered  and  en- 
forced there  only  where  there  is  recognized  authority  and  adequate  power. 
What  is  to  be  done  in  oases  where  the  authority  is  denied,  where  there  is 
no  power  to  enforce  it? 

"  'It  must  beadmitted,  that  the  subject  is  replete  with  difficulties.  The 
difficulties  of  the  subject,  and  the  importance  of  maintaining  the  legal 
inviolability  of  Sovereign  Princes,  can  scarcely  bo  shown  more  strongly 
than  by  adverting  to  the  opinions  which  have  been  expressed  by  eminent 
jurists,  that  offences  committed  by  Sovereign  Prinoes  in  foreign  States 
ought  rather  to  be  treited  is  causes  of  war,  than  as  violations  of  the  law 
of  the  countiy  where  they  are  committed,  and  ought  rather  to  be  checked 
by  vengeance,  and  making  war  on  the  offender,  than  by  any  attempt  to 
obtain  justice  through  lawtul  means  Znuch,  "  Solutio  Qusestionis,"  &c. 
(cap  IV  p  GG,)  sajs,  "Ad  id  quod  aaseritui  malicum  principibus  actum 
iri,  SI  in  coram  teriitoriis,  aliis  principibus  id  eorum  peraiHem  coujurandi 
licentia  sit  permittenda,  respondetui  quod  talis  licentia  neutiqvam  est 
permittenda  Sed  eos  bello  prosequi  jun  gentium  eonsentaneum  est;  et 
si  cum  in  tenitoiia  pnncipis  in  quem  eonjurarunt  deprehensi  sunt,  pr£&- 
senti  vindiota  «ti  melius  videbitut ,  juri  gentium  convenit  disfidare  et 
pro  hostibus  declarare  unde  non  espectato  judioio  cuivis  eos  interfleere  im- 
pune  liceat."  And  Eyckershoek  (Op.  2,  151,)  says,  "  Quid  si  onim, 
more  latronis,  invitam  in  bona  in  pudicitiam  cujusque  irruat,  nee  secus 
atque  hostia  capt&  grassotur  ia  arbe.  Poterit  utique  detiaeri  forte  et 
oceludi  quamvis  per  turbam  malim  quam  constitutio  judicio." 

"  '  When  great  and  eminent  lawyers,  men  of  experience  and  reflection, 
so  express  themselves  as  to  show  their  opinion,  that  less  mischief  would 
ensue  from  the  nnreatrained  and  irregular  vengeance  of  individuals  and 
of  the  multitude,  than  from  attempts  to  bring  Sovereign  Princes  to  judg- 
toent  in  the  ordinary  Courts  of  a  foreign  country  where  they  have  offended, 
however  much  we  may  lament  that  such  should  be  the  condition  of  the 
world,  we  may  be  sure  of  the  sense  which  they  entertain  of  the  difficulty 
of  making,  and  of  the  danger  of  attempting  to  make  forei 

December,  1855. — 27 
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_,-,,-  *amenable  to  the  Courls  of  Justice  of  the  country  in  which  t!iey 
L  '^''^J  happ     to  h 
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without  any       t     t    11     th  t  th    f  1         f  j     t  m    p    t 

ular  cases,  w  Id  b  1  p  j  d  Hh  tt  mpt  t  ht  t  by  1 
ting  imma    t        h     j,lit  yth        dpd  fl  1 

nations,  I  th    k  th  t        th   wh  1      t        ht  t    b  Id  g         i 

rule,  in  ac      1  th  th   1  w   f     t        tl   t     S  P 

dent  in  th     1  m  f        th  mft  f    m  th    jui    d    t         f  h 

Courts  the 

"'Itist  w  d  f     th    pi      t  £f  fh  t  th       mm         t       t 

of  mankind     q  h  t  i     t       h     U         ywh       b     1  1  tl    t  t 

the  attainm     t    f  j  11  p  h     id  b      m      bl    t     th    C 

of  Justice.  Such  i3  the  general  rule ;  but  m  eases  where  either  party 
has  no  superior  by  whom  obedience  can  be  compelled,  where  the  execution 
of  justice  is  not  proyided  for  by  treaty,  and  cannot  be  enforced  by  the 
authority  of  the  judge,  and  where  an  attempt  to  enforce  it  by  the  author- 
ity of  the  State  may  probably  become  a  causa  of  war,  the  same  common 
interest,  whioh  Is  the  foundation  of  the  rule,  requires  that  some  exceptioQ 
should  be  made  to  it,  and  that  exception  is  the  general  rule  with  respect 
to  Sovereign  Princes.  The  question  then  arises,  whether  the  exception 
in  favour  of  Sovereign  Princes,  and  the  exemption  from  suit  thereby 
allowed,  is  to  be  entire  and  universal,  or  subject  to  any  and  what  limita- 
tions. 

"  '  The  Act  of  Parliament  relating  to  ambassadors,  professes  to  be,  and 
has  fl  B.  &  C.  562, J  frequently  been  adjudged  to  be  declaratory,  and  in 
confirmation  of  the  common  law ;  and,  as  Lord  Tenterden  said,  it  must 
be  construed  according  to  the  common  law,  of  which  the  law  of  nations 
most  be  deemed  a  part.  The  statute  does  not  in  words  apply  to  the  case 
in  whieh  the  ambassader  might  bo  a  subject  of  the  Crown  of  England, 
but  there  is  an  exception  to  that  in  the  case  of  bankrupts  in  the  service 
of  ambassadors,  and  cases  have  frequently  occurred  in  whicL,  an  ambassa- 
dor has  himself  been  a  subject  of  the  sovereign  to  whom  he  was  accredit- 
ed; and  notwithstanding  some  differences  of  opinion  on  the  subject,  it 
seems  to  be  considered  that  such  an  ambassador  would  not  enjoy  a  perfect 
immunity  from  legal  process,  but  would  have  an  immunity  extending 
r*'iSfn  ™^'''  ^^  ^^'^^  things  *  s  we  ■  onnect  d  w'th  h's  office  and  ministry, 
L  J  and  not  to  transact  n  nd  n  tt  wh  lly  distinct  and  indepen- 
dent of  his  office  and  its  d  t  By  k  h  k  (Op.  2,  162,)  thus  ex- 
presses his  opinion  ; — "Leg  t  m  il  t  m  n  blitum  ubi  ante  lega- 
tionem  fait,  atqne  adeo  ai  nt  x  t  t  d  1  qu  t  besse  imperio  oujus 
antea  suberat;  his  autem      u    qa  n        tut       aubditos,  quamvis 
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alteriuB  pricipis  legatiocem  accipiant,  subditoa  nostros  esse  nnB  desiaere 
Deque  forum  quo  semper  usi  suat  jure  subtifugere."  And  Vattel  (book 
4,  c,  8,  sec.  112,)  says  : — "  It  may  happon  that  the  minister  of  a  foreign 
Power  is  a  subject  of  the  State  where  he  is  employed,  and  in  this  case, 
as  a  aiibjeot,  he  ia  unquestionably  under  the  jurisdiction  of  the  country 
in  every  thing  whioh  does  not  directly  relate  to  hia  ministry."  And 
after  aome  discusaion  upon  the  question,  how  we  are  to  determine  in  what 
eases  the  two  characters  of  subject  and  foreign  minister  are  united  in  the 
same  person,  Vattel  adda,  "Whatever  inconveniences  may  attend  the 
subjection  of  a  miniater  to  the  Sovereign  with  whom  be  resides,  if  the 
foreign  Prince  chooaea  to  acquieace  in  such  a  state  of  things,  and  is  eon- 
teat  to  have  a  minister  on  that  footing,  it  ia  his  own  concern,"  And 
proauming  from  this  view  of  wbat  is  considered  to  be  the  law  of  nations, 
that  with  respect  to  the  immunity  of  an  ambassador,  who  is  a  subject  ia 
the  aouQtry  of  hia  residence,  it  must  be  distinguished  what  acta  of  his  were 
connected  with  or  required  for  the  discharge  of  the  duties  of  his  ministry, 
and  what  were  not ;  and  that,  with  regard  to  acts  connected  with  hia 
ministry,  the  Courts  (considering  his  character  of  ambassador)  would  hold 
him  to  be  esempt  from  suit;  but  that,  with  regard  to  aota  not  connected 
with  his  ministry,  the  Courts  (considering  his  character  of  subject)  would 
hold  him  liable  to  suit.  The  enquiry  is,  whether  in  like  manner,  a  Sov- 
ereign Prince,  resident  in  the  dominions  of  another  Prince,  whose  subject 
he  is,  may  not  justly  and  reasonably  be  held  free  from  suit  in  all  matters 
connected  with  his  sovereignty,  and  his  rights,  duties,  and  acts  as  Sov- 
ereign, and  yet  be  held  liable  to  suit  in  respect  to  all  matters  unconnected 
with  his  sovereignty,  and  arising  wbolly  in  the  country  to  the  Sovereign 
of  which  he  is  the  subject. 

"  'The  first  and  most  genera]  is,  that  all  persons  should  be  amenable 
to  the  Conrta  of  Justice,  and  should  be  liable  to  be  sued.  A  consideration 
of  the  polioj  of  the  law  ere  t  pt  th  f  Sovereign 

Princes.     May  not  a  further  1  fth    pi   y    fth    law  create 

a  modification   or  limitation    f  th  pt  th  f  Sovereign 

P  n       who  are  subjects  ? 

Th    e  are  in  Europe  oth     '^  P  wh      f      t    ow,  have 

b    n    ub  ects  of  the  country    f  tli  g  1  pt  Up  n  euch  a 

qn        n  as  this,  I  cannot  rgdth  btthymy  have  their 

ap  ,  of  whieh  lamnt  I  t        tret       y,  that  a 

su  jniring  the  charaot       f       S  g    P  tb  r  r*(;o7-i 

e  un  y  nd  being  recognized  as  a  Sovereign  Prince  by  the  Sov-  <-  -I 
e  gn  f  the  country  of  his  origin,  may  not  by  the  act  of  recognition  in 
d  na  y  oases,  and  by  the  laws  of  some  coantriea,  be  altogether  released 
f  m  h  allegiance  and  legal  subjection  which  he  previously  owed;  but 
h  must  depend  on  its  own  oireamstanees,  and  I  am  of  opinion, 

h  not  contrary  to  any  principle,  and  not  unreasonable  to  consider 

til       n   he  contemplation  of  the  Courts  of  this  country,  the  inviolability 
wh    h  b     )ngs  to  His  Majesty  the  King  of  Hanover,  as  a  sovereign  Prince, 
gh         be  and  is  modified  by  his  character  and  duties  as  a  subject  of 
b    Qu    n  of  England. 
"  '  1  roviously  to  his  becoming  King  of  Hanover,  he  always  lived  in 
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allegiance  to  the  Crown  of  England,  and  in  auhjection  to  the  laws  of 
England.  Hia  aocesslon  to  the  Throne  of  Hanovorwas  contemporaneoua 
with  the  accesflion  of  tho  Queen  to  the  Throne  of  this  kingdom,  and  since 
he  hecame  King  of  Hanover  ho  haa  been  so  far  from  renouncing,  or  from 
showing  any  desiro  to  renounce,  his  allegiance  to  the  Crown  or  his  sub- 
jectjon  to  the  laws  of  England, — he  h^  been  so  far  from  admitting  it  to 
be  questionable,  whether  his  sovereignty,  and  the  recognition  of  it  by  the 
Queen,  has  absolved  his  allegiance  or  his  subjection  to  the  laws  of  Eng- 
land— that  he  has  renewed  hia  oath  of  allegiance,  and  taten  his  seat  in 
the  English  Legislature,  and  has  claimed  and  exerciaed  the  political  rights 
of  an  English  subject  and  an  English  Peer. 

"  '  If  he  came  here  iw  King  of  Hanover  only,  the  same  inviolability 
and  privileges  whioh  are  deemed  to  belong  to  all  Sovereign  Princes  would 
have  been  his,  and  save  in  peculiar  eases,  such  as  I  have  before  referred 
to,  he  would  have  been  exempt  from  all  suits  and  legal  process.  But 
coming  here,  not  as  King  of  Hanover  only,  but  as  a  subject,  as  a  Peer 
of  the  lealm,  and  as  a  member  of  the  Privy  Council,  can  it  be  reasonably 
said  that  he  is  exempt  from  all  jurisdiction,  or,  in  other  words,  from  all 
responsibility  for  his  conduct  in  any  of  those  characters  ? 

"  '  The  law  of  England  admits  the  legal  inviolability  of  the  Sovereign, 
requiring,  at  the  same  time,  the  legal  responsibility  of  those  who  advise 
the  Sovereign.  Can  the  law  of  England,  ia  any  individual  case,  admit 
the  strange  anomaly  of  an  inviolable  adviser  of  an  inviolable  Sovereign, 
of  a  legal  subjection  without  any  legal  superiority  ?  Can  any  Peer  or 
Privy  CouncOlor,  whatever  station  he  may  occupy  elaewhere,  bo  permit- 
ted to  give  advice,  for  which  any  other  Peer,  or  any  other  member  of 
the  Privy-Council,  might  be  justly  impeached,  and  yet  hold  himself 
esempt  from  the  juriadiction  of  the  highest  tribunal  in  the  realm?  May 
be  enter  into  a  contract  which  any  other  subject  would  be  compelled  to 
perform,  and  yet  refuse  to  answer  any  claim  whatever,  either  for  specific 
performance  or  damages? 

f*'iSSn  *"  'Ctreat  inconveniences  may  ariso  from  the  esercise  of  any 
t-  J  jurisdiction  in  such  a  case.  They  arise,  perhaps  inevitably,  from 
the  two  characters  which  His  Majesty  the  King  of  Hanover  unites  in  his 
own  person,  and  from  the  claim  which  he  voluntarily  makes  to  enjoy  or 
esercise  concurrently  in  this  country  his  rights  as  a  Sovereign  Prince,  and 
also  hia  rights  as  an  English  subject,  Peer  and  Privy  Councillor.  He  is 
a  Sovereign  Prince,  and,  as  such,  inviolable  in  his  own  dominions,  and, 
I  presume,  also  in  the  dominions  of  evory  other  Prince  to  whom  he  ia 
not  a  subject.  Kemaining  in  hia  own  dominions,  or  in  the  dominions  of 
any  other  Prince  to  whom  he  is  not  a  subject,  he  would  (as  I  presume) 
be  exempt  from  all  forensic  jurisdiction.  But  he  comes  to  this  country, 
where  he  ia  a  aubject,  and  elaima  and  exercises  hia  rights  as  such.  As 
a  subject  he  owes  duties  correlative  to  which,  not  individuals  only,  but 
tho  country  at  large,  may  have  legal  rights,  whioh  are  to  be  respected, 
and  being  legal  rights,  against  a  aubject,  in  respect  of  his  acts  and 
daties  as  a  subject,  it  seems  that  they  ought,  if  necessary  and  practi- 
cable, to  be  vindicated  and  enforced  by  the  law.  Those  legal  rights 
would  be  nugatory  if  bis  inviolability  as  a  Sovereign  Prince  would  admit 
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of  no  exception  or  raodification.  But  anj  contradiction  or  inconsistency 
may  be  obviated  by  distiBgaiehing,  as  in  the  analogous  ease  of  tke  ambas- 
sador, the  acts  whioh  ought  to  be  attributed  to  one  character  or  the  other ; 
and  it  appears  to  me  that,  when  necessary,  it  must  be  the  office  and  duty 
of  the  Courts  to  male  the  distiuction. 

"  <If  the  distinction  can  justly  be  made,  why  should  it  not  ?  And  why 
should  not  the  jurisdiction  be  exercised  so  far  as  the  circumstances  of 
each  ease  will  allow?  Admitting  it  to  be  a  general  rule,  that  Sovereign 
Princes  are  not  liable  to  be  sued,  and  that  all  Sovereign  Princes  may  con- 
sider themselves  interested  to  maintain  the  inviolability  which  each  one 
claims,  and  that  any  aggression  upon  it  might,  in  ordinary  oiro  urn  stances, 
be  a  cause  of  war;  yet,  observing  what  is  slated  to  be  the  law  of  nations 
in  the  case  of  ambassadors,  conceiving  that  to  be  a  rule  applicable  only 
to  the  cases  of  Sovereigns  who  are  subjects,  and  think  fit  actively  to  ex- 
ercise their  rights  as  subjects,  it  cannot  have  any  extensive  application, 
and  is  not  likely  to  excite  any  general  interest  or  any  alarm,  and  having 
regard  to  that  whioh  is  absolutely  required  to  maintain  the  relation  be- 
tween Sovereign  and  subject  in  any  country,  I  am  of  opinion  that  no 
complaint  can  justly,  or  will  probably,  arise  from  any  legal  proceeding, 
the  object  of  which  is  to  compel  /as  far  as  practicably  may  be)  a  Sovereign 
Prince  residing  in  the  territory  of  another  Prince,  whose  subject  he  is, 
to  perform  the  duties  of  a  subject,  in  relation  to  his  own  acts  done  in  the 
character  of  a  subject  only.  And  admitting  that  in  ordinary  cases  it  may 
happen  that  the  execution  of  a  decree  cannot  be  enforced  against  a  Sov- 
ereign Prince,  though  a  Bubjeet  *of  this  realm,  I  do  not  think,  r*(;QQi 
for  that  reason,  that  a  plaintiff  should  be  deprived  of  all  means  '-  J 
of  establishing  his  right  in  a  due  course  of  procedure ;  nor  do  I  think 
that  I  ought  to  presume  that  a  Sovereign  Prince,  who  deems  it  to  be 
consistent  with  his  dignity  and  interest  to  come  here  and  practically  ex- 
ercise the  rights  of  au  English  subject,  will  not  also  deem  it  consistent 
with  his  dignity  and  interest  to  yield  willing  obedience  to  the  law  of  Eng- 
land, when  duly  declared.  And  for  these  reasons  I  am  of  opinion,  that 
His  Majesty  the  King  of  Hanover  is  and  ought  to  be  exempt  from  alt 
liability  of  being  sued  in  the  Courts  of  this  country,  for  any  acts  done 
by  him  as  King  of  Hanover,  or  in  his  character  of  Sovereign  Prince,  but 
that,  being  a  subject  of  the  Queen,  he  is  and  ought  to  be  liable  to  be 
sued  in  the  Courts  of  this  country,  in  respect  of  any  acts  and  transactions 
done  by  him,  or  in  which  he  may  have  been  engaged  as  such  subject. 
And  in  respect  of  any  act  done  out  of  this  realm,  or  any  act  as  to  which 
it  may  be  doubtful  whether  it  ought  to  be  attributed  to  the  character  of 
Sovereign  or  to  the  character  of  subject,  it  appears  to  mo,  that  it  ought 
to  be  presupied  to  be  attributable  rather  to  the  character  of  Sovereign  than 
to  the  character  of  subject.  And  further,  it  appears  to  me,  that  in  a  suit 
in  this  Court  against  a  Sovereign  Prince,  who  is  also  a  subject,  the  bill 
ought,  upon  the  face  of  it,  to  show  that  the  subject-matter  of  it  consti- 
tutes a  case  in  which  a  Sovereign  Prince  is  liable  to  be  sued  as  a  subject. 
I  cannot,  therefore,  consider  the  present  suit  as  an  ordinary  suit  between 
subject  and  subject;  it  is  a  suil  against  a  defendant  who  is  prima  facie 
entitled  to  special  immunities ;  and  it  ought  to  appear  on  the  bill  that 
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the  case  made  by  it  is  a  case  t    wt    h  th     p       1    mm      t  g'  t      t 

to  be  extended.     What  is  &L  tL  t  fh     1  f    d     t  E     1   h 

subject,  and  may  therefore  n  t  1  mj  t  f  m  I 

it  etown  that  this  is  one  of  th  h   h  li    1  f    J    t     1   hi    t 

be  sued  ? 

"  '  The  object  of  the  snit  itht  tfpptyblg 

to  the  plaintiff,  alleged  to  ha     b        p  1  >y  th    d  f     1     t       d 

colour  of  an  instrument  creat    gp  f  Ihpkwt 

the  law  of  England.     Itiantptddtht      y  tw     d 

that  any  one  receipt,  in  respe  tfwhhthac        t         kd  g 

in  this  country.     Every  aot    U  g  d  as     or       d    f      mpl      t  w      d 
abroad  in  Brunswick,  in  Han  1    wh  f  t  N 

act  alleged  as  a  ground  of  complaint  was  done  by  the  defendant  befoie  he 
became  King  of  Hanover ;  and  from  the  rature  of  the  transactions,  and 
the  recitals  in  the  insfrument,  there  are  strong  grounds  to  presume  that 
it  was  only  by  reason  of  his  being  King  of  Hanover  that  the  defendant 
was  appointed  guardian  of  the  plaintiff's  fortune  and  property.  It  is  net 
pretended  that  the  instrument  has  been  impeached,  or  attempted  to  be 
impeached,  in  the  country  where  alone  it  has  its  locality  and  operation, 
pj-n-,-|  although  *it  la  alleged  to  be  illegal  there,  and  no  reason  is  given 
L  J  why  the  plaintiff  has  not  availed  himself  of  that  illegality  to  ob- 
tain relief  from  it.  It  is  alleged  to  be  null  and  void  here ;  and  upon  this 
I  may  observe  that  although  with  reoard  to  English  instruments  intend- 
ed topt  dgtE^lhlwhCutknw  th  t  f 
th  t  m  nt  th  It  b  tw  th  p  t  to  t  1  th  1  w  ppl 
cabl  t  th 
adj  d  t  th 
TO  1    y  t  th  t  w  th 
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n       t    ra     t      t    d  d  t 
gl     d       d  wh    h        f      g 
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g  th      th 
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P    d 

ha      n      t       d      d    b  g  th  t  d  tw  th  t     I    g  th     11      f         t  t!i 

ba     th  t  th         t 

pol  t    al       St  t    t  t         t        Q  th    b  11    t  t  1         h        q 

politn,al  revolution,  whioh  resulted  in  the  deposition  of  a  Sovereign  Piince, 
and  the  appointment  of  a  successor  made  under  the  authority  of  a  decree 
of  the  G-ermanio  Diet  by  the  late  King  of  Hanover  and  the  reigning  Duke 
of  Brunswick;  considering  also  that  the  instrument  stated  in  the  sequel 
of  these  political  proceedings  fwhich  I  mast  consider  to  be  either  wholly 
immaterial,  or  as  introduced  into  the  bill  for  the  purpose  of  showing  the 
character  of  the  transactions  in  question,^  is  stated  to  have  been  executed 
also  by  the  late  King  of  Hanover  and  the  reigning  Duke  of  Brunswick; 
and  considering,  further,  the  objects  for  whieh  the  instrument  is  purported 
to  have  been  executed,  connecting  those  objects  with  the  political  trans- 
actions stated  in  the  bill,  and  the  transactions  alleged  to  have  taken  place 
at  Osierode  in  1830,  I  should,  if  it  were  necessary  for  me  to  decide  the 
question,  be  disposed  to  think  that  the  instrument  complained  of  is  con- 
nected with  political  and  State  transactions,  and  is  itself  what  in  common 
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parlance  ia  said  to  to  a  State  document,  and  ovidonce  of  an  act  of  State. 
But  upon  this  occasion  it  is  cot  necesaavy  for  me  to  give  any  opinion 
upon  tlie  question,  wlietlier  the  act  oomplained  of  is  or  is  not  an  act  of 
State,  or  apon  the  question,  which  seems  to  have  heen  raised  in  France, 
whether  the  Courts  of  a  foreign  country  ought  to  take  notice  of  such  an. 
instrument,  for  the  purpose  of  enahling  the  guardian  under  its  authority 
to  posaesa  the  property  and  effects  of  the  plaintiff  in  sacb,  foreign  country ; 
it  is  not  even  necessary  for  me  to  decide  the  question,  whether,  as  against 
a  subject  only,  this  Court  could  have  any  jurisdietion  to  give  relief  ia 
respect  of  acts  done  abroad,  under  su  h     f       ^     n  t  ument  as  this. 

"  '  The  question  which  I  have  had  t    con    1  whether,  under  the 

circumstances  of  this  case,  and  as  ag    n  t  a  8  gn  Princo,  who  is  a 

subject  of  the  Queen  of  England,  this  C  t  h  th  jurisdiction  r-^cQ-i  -i 
which  is  attributed  to  it  by  this  bill.  A  d  I  am  f  pinion  that  <-  J 
the  alleged  acts  and  transactions  of  th  1  t  nd  t  u  der  colour  or  under 
the  authority  of  the  instrument  in  qu    t    n  n       ts  and  transactions 

in  respeot  of  which  the  defendant  is  1    bl    t    b  In  this  Court,  or  in 

respect  of  which  the  Court  has  any  j       d    f    a  him.     Let  this  de- 

murrer, therofore,  be  allowed.' " 


No,  6. 

"DE  HABEtt  V.  THE  QUEEN  OS  PORTUGAL." 
"  WADSWORTH  V.  THE  QUEEN  OF  SPAIN." 

Argued  he/ore,  and  Judgment  given.  %,  Xiord   CartipbeU,  28(A  May, 
1851. 
"  Prohihition — Foreign  Sovereign — Jmitvanityfrom  Suit — Lord  Mayor's 
Court  of  London — Foreign  Attachment — Time  at  which  Defendant 
or  Garnishee  may  apply  for  Prohibition — Necessity  of  Fleas  to  Juris- 
diction — Application  hy  a  Stranger. 


DB  HABEE  V.  THE  QUBEN  OP  PORTUGAL.  ((?) 


"  No  English  Court  haa  jurisdiction  to  entertain  an  action  against  a  foreign  Sove- 
rlgn  for  anything  done,  or  omitted  to  be  done,  by  bim,  in  his  public  capacity  as 
representatire  of  the  nation  of  which  lie  ia  at  tie  Ijead. 

"  "Where  the  Lord  Major's  Conrt  of  London  has  no  jurisdiction  over  the  person  of 
the  defendant  against  whom  a  plaint  has  been  entered  in  tbat  Conrt,  tha  award- 
ing process  of  foreign  attachment  against  a  person  having  fonds  in  his  hands 
belonging  to  the  defendant,  as  a  means  of  compelling  an  appearance,  is  an  excess 
of  jnriadiotjoc,  for  wliieh  prohibition  will  lie. 

"  Where,  therefora,  a  plaint  was  entered  in  the  Lord  Mayor's  Court  against  the 
Queen  of  Portugal,  'as  reigning  Sovereign  and  supreme  head  of  the  nation  of 
Portngal,'  to  recover  a  debt  alleged  to  be  due  from  the  Portuguese  Government, 
and  a  foreign  attachment  had  issned,  according  to  tbo  cnstflm  of  the  city  of  Lon- 
don, thai,Couct  made  absolute  a  rule  for  a  prohibition  to  restrain  proceedings  in 
the  action  and  in  the  attachment. 

"  The  same  priaciple  was  applied  to  a  case  where  a  plaint  was  entered  in  the  Lord 
Mayor's  Coart  against  the  Queen  of  Spain,  not  oxpreaaly  as  reigning  aovereign, 
and  head  of  the  Spanish  nation,  but  where  it  appeared  by  affidavit  that  the  plaJn- 
tifPs  sole  cause  of  action  arose  upon  a  Spanish  Government  bond,  purporting  to 

{d)  Law  J,  Rep.  (Q.  B.)  voL  is.  488. 
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have  been  iasned  under  a  decree  of  the  Cortes,  aacctionedbytlie  Regent  of  Spain, 

in  the  name  of  the  Qaeen,  then  a  minor. 
"  The  writ  of  pcoLihition  may  in  encli  caaes  be  granted  on  tbe  application  of  tbe 

Quoen  (the  defendant)  before  sho  liaa  appeared' to  the  action  in  the  Lord  Mayor's 

Court ;  or  on  the  application  of  the  garnishee,  either  before  or  after  he  has  plead- 
ed nil  debet, 
"  Where  an  ioferior  Court  has  no  jurisdiction  to  entertain  a  suit,  it  is  not  necessary 

to  entitle  a  party  to  a  prohibition,  that  ho  should,  have  there  pleaded  to  the  jn- 

rifidiction,  and  that  the  plea  should  bare  been  overruled. 
"The  Court  is  bound  to  grant  a  prohibition  whore  a  Court  has  no  jnrisdiotion,  npon 

the  application  of  a  sfrangor  ae  iveU  as  of  a  party  to  the  proceedings. 
"The  process  of  foreign  attachment  can  only  be  resorted  to  where  the  cause  of 

action  against  the  original  defendant  arises  within  the  jurisdiction  of  the  Court 

from  which  the  attachment  issues." 

"  This  was  a  rule  obtained  on  behalf  of  the  Queen  of  Portugal,  calling 
npon  the  Major  and  Aldermen  of  the  City  of  London,  and  the  above 
plaintiff,  to  show  cause  why  a  writ  of  prohibition  should  not  iBsue  to  the 
Lord  Mayor's  Gourt  of  London  to  prohibit  the  said  Court  from  holding 
plea  or  further  proceeding  in  an  action  entered  in  the  said  Court  by  tlie 
said  plaintiff  against '  Her  Most  Faithful  Majesty  Donna  Maria  da  Gloria, 
Queen  of  Portugal,  therein  deacribed  as  reigning  Sovereign  and  supreme 
riiKQn-i  head  of  the  nation  of  Portugal,'  and  from  further  proceeding  with 
L  -I  *two  foreign  attachments  issued  out  of  the  said  Court  ia  the  said 
action,  and  made  in  the  hands  of  Senhor  Xavier  do  Brito  and  others  and 
to  restrain  the  said  plaintiff  De  Haber  from  furtlier  proceeding  with  the 

"It  appeared  by  the  affidayits  upon  which  the  rulo  was  founded,  that, 
on  the  28tli  Marcb  last,  the  said  plaintiff  Do  Haber  entered  an  action  in 
the  said  Mayor's  Court  of  London,  against  'Her  Most  Eaitbful  Majesty 
Donna  Maria  da  Gloria,  Queen  of  Portugal,  as  reigaing  Sovereign  and  aa 
supreme  head  of  the  nation  of  Portugal,'  and  upon  the  same  day  issued 
an  attachment  in  the  said  Mayor's  Court  against  the  moneya,  gooda,  and 
effects  which  then  wore  or  which  thereafter  should  come  into  the  hands 
or  custody  of  Senhor  Xavier  de  Brito,  belonging  to  Her  said  Most  Faith- 
ful Majesty  Donna  Maria  da  Gloria,  as  reigning  Sovereign  and  as  supreme 
head  of  the  nation  of  Portugal,  upon°an  affidavit  of  the  said  M.  de  Haber, 
whiclk  stated  '  That  Her  Most  Faithful  Majesty  Donna  Maria  da  Gloria, 
Queen  of  Portugal,  as  reigning  Sovereign  and  aa  supreme  head  of  the 
nation  of  Portugal,  is  justly  and  truly  indebted  to  him,  this  deponent,  in 
the  sum  of  12,136!.  for  money  had  and  received  by  Her  said  Majesty 
Donna  Maria  da  Gloria,  Queen  of  Portugal,  for  and  on  behalf  of  tbe  said 
nation  of  Portugal,  for  the  use  of  this  deponent,  and  for  money  taten  by 
Her  said  Majesty  Donna  Maria  da  Gloria,  Queen  of  Portugal,  by  and  on 
behalf  of  the  said  nation  of  Portugal,  from  this  deponent's  banker,  with 


"The  defendant  (the  Queen  of  Porlugal)  being  duly  summoned  ac- 
cording the  the  custom  of  the  city  of  London,  did  not  appear  to  the  above 
action. 

"The  notice  of  attachment,  which  was  served  in  the  said  attachment 
upon  the  said  Xavier  de  Brito  by  the  aerjeant-at-mace  stated,  '  That  by 
virtue  of  aa  action  entered  in  the  Lord  IVIayor's  Court,  London,  against 
Her  Most  Faithful  Majesty  Donna  Maria  da  Gloria,  Queen  of  Portugal, 
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as  leigniag  SovtiLign  in!  as  supreme  head  of  the  n'ltioi!  ot  Pmtugil, 
defeadant,  at  the  tiuit  of  M  de  Hiher,  pUintiff,  in  a  pi  a  of  debt  upcn 
demand  of  24,000? ,  I  do  attach  all  such  mnneys,  goods,  ao  1  effects  aa 
jnu  now  have,  or  which  hereafter  shall  come  into  your  hinds  oc  i^ustody, 
of  the  said  di,feiidaiit,  to  answer  the  said  plaintiff  in  the  plea  aforesaid, 
and  that  you  ate  not  to  pait  with  such  monoyOj  goods,  oi  effects,  without 
license  of  the  said  Court ' 

"It  was  furthei  sttted  thit  the  claim  of  the  plaintiff  against  Her  =aid 
Jlost  Faithful  Majesty  (if  any)  was  foi  money  equivalent  to  the  siid  sum 
of  12  130? ,  which  the  said  plaintiff  alleged  thit  he  hid  in  the  hands  of 
one  Francisco  Fetreiia,  of  Lisbon,  banker,  at  the  period  when  Don  Miguel 
WIS  diiven,  out  of  Portugal,  anl  which  was  by  the  said  F  Feireira  paid 
over  to  the  G-overnmeot  of  Portagal  under  the  decree  of  some  (Jouvt  m 
Portugal,  and  such  cause  of  action  (if  any  there  be)  in  the  said  action  and 
attaehment  *aroae  in  the  Kingdom  of  Portagal  aforesaid,  and  not  r^coo-i 
within  the  city  of  London.  L         -I 

"  On  the  same  28th  day  of  March  laat,  the  said  plaintiff,  upon  the 
same  affidavit,  issued  another  attachment  in  the  said  Mayor's  Court  against 
the  moneys,  goods,  and  effects  whieh  then  were  or  which  thereafter  should 
come  into  the  hands  or  oastody  of  WUliam  Christy  and  others,  being  the 
trustees  of  the  London  Joint  Stock  Bank,  belonging  to  Her  said  Most 
Faithful  Majesty  Donna  Maria  da  G-loria,  as  reigning  Sovereign  and  as 
supreme  head  of  the  nation  of  Portugal.  The  notice  of  attachment  which 
was  served  in  the  last-mentioned  attachment  was  in  terms  similar  to  the 
one  served  on  the  other  garnishee.  None  of  the  garnishees  had  pleaded 
to  the  attachment. 

"  It  also  appeared  that  the  plaintiff  had  previously  issued  another  plaint 
in  the  Mayor's  Court  for  the  same  debt  against  '  Her  Most  Faithful  Ma- 
jesty Donna  Maria  da  G-loria,  Queen  of  Portugal,'  and  also  two  attach- 
ments against  the  same  garnishees,  who  had  pleaded  nil  habei,  and  upon 
the  trial  before  the  recorder  those  issues  had  been  found  for  the  gar- 
nishees, on  the  ground  that  the  funds  in  their  hands  belonged  to  the 
Queen  of  Portugal  in  her  sovereign  capacity. 

"  JUDOMSNT. 

"Lord  Campbell,  C.  J. — 'We  are  of  opinion  that  the  rule  for  a  prohi- 
bition in  this  case  ought  to  be  made  absolute.  The  plaintiff  has  com- 
menced an  action  of  debt,  in  the  Court  of  the  Lord  Mayor  of  London, 
against  Her  Majesty  Donna  Maria  da  Gloria,  Queen  of  Portugal,  as  reign- 
ing Sovereign  and  aa  supreme  head  of  the  nation  of  Portugal,  and  by  an 
aflidavit  laid  before  us  it  appears  that  the  plaintiff's  alleged  cause  of 
action  is  in  respeot  of  a  sum  of  Portuguese  money,  equivalent  to  12,136?. 
sterl  ng,  which  he  had  in  the  hands  of  one  Francisco  Forreira,  of  Lisbon, 
bankei,  at  the  period  when  Don  Miguel,  pretending  to  the  Crown  of  Por- 
tugal, was  driven  out  of  that  country,  and  which  was  by  the  said  Fran- 
cisco Ferreira  paid  over  to  the  Portuguese  Government,  now  represented 
by  the  royal  defendant.  The  plaintiff,  having  catered  his  plaint,  pro- 
ceeded, according  to  the  custom  of  foreign  attachment  in  the  city  of  Lon- 
don, as  if  the  defendant  were  subject  to  the  jurisdiction  of  the  Lord  Mayor's 
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Court  and  the  cause  of  action  had  arisen  withia  tliat  juriaJietion,  and  he 
sued  out  a  summons  for  the  dofeudant  "  to  appear  aod  answer  the  plain- 
tiff in  the  plea  aforesaid."  A  return  being  made  bj  the  serjeant-at-maoe 
"  that  the  said  defendant  had  nothing  within  the  said  city  or  liberties 
thereof  whereby  she  caa  be  summoned,  nor  was  to  be  found  within  the 
same,"  tho  plaintiff  swore  an  affidavit,  in  which  he  stated  that  the  defend- 
ant, "  as  reigning  Sovereign  and  as  supreme  head  of  the  nalion  of  Portu- 
gal, is  justly  and  truly  indehted  in  him  ia  the  sum  of  12,136?.,  for  money 
p^(-q ,-.  had  and  received  *by  Her  said  Majesty  Douua  Maria  da  Gloria, 
L  J  Queen  of  Portugal,  for  and  on  behalf  of  the  said  nation  of  Portu- 
gal, for  his  use,  and  for  money  taken  by  Her  said  Majesty  Doana  Maria 
da  0-loria,  Queen  of  Portugal,  by  and  on  behalf  of  the  said  nation  of  Por- 
tugal from  this  deponent's  banker,  with  interest  thereon."  The  defead- 
ant  being  solemnly  called,  and  uot  appearing  before  the  Lord  Mayor,  the 
plaintiff  alleged  by  his  attorney,  "  that  Seahor  Guillieme  Caadida  Xavier 
de  Brito,  of  the  city  of  London,  the  garnishee,  had  money,  goods,  and 
effects  of  the  defendant  in  hia  hands,  and  prayed  process  according  to  the 
said  custom,  to  attach  the  said  defendant  bj  the  said  money,  goods,  and 
effects,  in  the  hands  of  the  garnishee  as  aforesaid,  so  that  the  defendant 
may  appear  in  the  said  Lord  Mayor's  Court  to  answer  the  plaintiff  ia  the 
plea  aforesaid."  Thereupon  the  judge  presiding  in  that  Court  awarded 
an  attachment  against  the  defendant  as  prayed,  directed  to  the  seijeant- 
af^mace,  which  that  officer  immediately  executed,  leaving  with  the  gar- 
nishee a  notice  in  the  terms  following: — "Scnhor  ftuillieme  Candida 
Xavier  de  Brito.  March  28th,  1851.  Take  notice,  that  by  virtue  of  an 
action  entered  in  the  Lord  Mayor's  Court,  London,  against  Her  Most 
Faithful  Majesty  Donna  Maria  da  Gloria,  Queen  of  Portugal,  as  reigning 
Sovereign  and  as  supreme  head  of  the  nation  of  Portugal,  defendant,  at 
the  suit  of  Maurice  de  Haber,  plaintiff,  in  a  plea  of  debt  upon  demand  of 
24,000!.,  I  do  attach  all  snob  moneys,  goods,  and  effect  as  you  now  have, 
or  which  hereafter  shall  come  into  your  hands  or  custody,  of  the  said  de- 
fendant, to  answer  the  said  plaintiff  in  the  plea  aforesaid,  and  that  you 
are  not  to  part  with  such  moneys,  goods,  or  effects  without  license  of  the 
said  Court." 

'"On  the  second  day  of  Easf«r  Term  this  rule  for  a  prohibition  was 
applied  for  and  obtained  on  behalf  of  the  Queen  of  Portugal,  cause  being 
shown  against  this  rule,  and  a  similar  rule  in  a  similar  action  brought 
against  Her  Most  Faithful  Majesty  tho  Queen  of  Spain.  Various  ques- 
tions respecting  foreign  attachments  wore  discussed,  which  wo  do  not  feel 
it  n  >  y  t  d  lermine  as  we  think  that  upon  simple  and  clear  grounds 
th       h     b    n    n    X  f  j       d    t  on  by  the  Court  of  the  Lord  Mayor 

of  L  d  af,  n  t  wl  h  w  ar  b  und  to  grant  a  prohibition  at  the 
pray       f  th   d  f  nd  nt     In  th  fi   t  place  it  is  quite  certain,  upon  geae- 

al  p  a  pi  th  t  p  n  th  th  ity  of  the  case  of  "Tho  Duke  of 
Bran  wk       ThIgfHn  '  recently  decided  in  the  House  of 

L     Ijthtn      tn     nnfcbm    ntained  in  any  English  Court  against 

a  foreign  potentate  for  any  thing  done,  or  omitted  to  be  done,  by  him  in 
his  public  capacity  as  representative  of  the  nation  of  which  he  is  the 

head,  and  that  no  English  Court  has  jurisdiction  to  entertain  any  com- 
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pi      t  t  li  ui       th  f     i      ty      R  a  fit  B       h      Ij     t 

til  1  Ly  th     I  1  t    b       1       f  th  y     h    h  th 

f  p  te  t  t       1  by  th       p         t  t  m      t  ts 

fthlJ       hG  mtT       t        fgpttt  „  _„„ 

p  1  r      t  f  y      mpl      t     g       t  h  m        h     j    bl      i-  '*^'*J 

I      ty  t     y  t    th    1  w    f      t  1  It  wh    h  h 

t  tl  il  t  t 

Th     t  t  t     f  7  A  12  p       a       th  t   f  til   E 

Ab       dtopp  tliC        h        lyl  Itbmly 

dltyfthlwft  gddfdby        m 

P  1 1  w       dtp       d         th  t    II  p  b      by  th    p  f      y 

mbd  fhdmt  myb  td         h  d 

It        d  d    h  11  b     tt    ly     U     d      d        0    th  f 

h       tgwlihg  tthttttLdHltw     p        t 

p     y  U     t     d        th    b  m     t      t    th    fit    t  p    t    b    t  k 

dwthh  t  tp  whhdb  1 

^  th         b       d       w  mm   ted  t     p  h  t  tli  y  m  ght  b 

p  d  by     f    m  t         t   h         t    f  th    Att        yd         1      C      w 

d     bt  th  t        th      p  f  th  t  g      t  J    Ig     th     S  h  m    If 

w     Id  1        b  d      d      t  tl  d  t    th        m     p    t    t  mm       y 

Ip       Ig         tbm       twh       p         tdhm? 

L  t  th      wh  t  h     b        d       1  y  th    L    d  M  y       f  L 

J         OpItbgtdhCtgtD  Md 

Gi  ggfe  fe         Iprahdfth        t         fPt 

gltwhthhdd  f  d  hhlffth  d  t  h  m 
m  dh  t  pp  bf  hm  Ihbg  Iraly  Ud  d 
in  k    g  d  f    It  h     w  th  f  11  k    wl  dg    th  t    h    w  1 

tt    hm  t  h     f      th     a  f    It  t       ini  1  h     t      pp  d 

th  tt  hm  t  11  h  m  y  g  1  d  ff  t  w  th  th  ty  d 
IbtfLd  Idb  dthd  byth 

m]twth         y  ddyth        fd  tb  fitd 

ppl    d  t    th  ft         f  th    pi      t  ff      1  m     d  w  th     t      y  i       f   f 

t    b  ■  g  ■     tl    d  d  h  I    g  t    'd    f  th     tt    hm     t  b    g    '  g 

b  m  w  ff  h 


gal 


S  '*  r         -1 

m  gm  whh  g'--' 

to  the  defendaDt  in  the  capacity  m  which  she  is  sued.    While  this  attach 
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ment  stands,  should  any  money  raised  by  loan,  or  any  munitioDS  of  war 
purchased  for  tie  use  of  the  Portuguese  G-overnment,  be  fouDil  within 
the  city  of  London  or  the  liherties  thereof,  they  are  all  liable  to  be  soiaed 
for  the  benefit  of  the  plaintiff. 

" '  It  may  be  tight  that  we  should  mention  two  authorities  wliio!i  we 
have  met  with  in  oar  researches  upon  this  subject,  although  they  were 
not  referred  to  in  the  argument,  as  they  seem  at  variance  with  the  opinion 
we  have  formed.  Bynkerahoek,  in  his  treatise  "Do  Foro  Legatorum," 
cap,  iv.,  discussing  the  question  whether  the  goods  of  a  Sovereign  Power 
in  a  foreign  State  are  liable  to  be  judicially  arrested  or  attached,  says, 
"  In  causa  civili,  cum  id  inter  privates  obtiueat,  ubioumque  arresta  fre- 
quentantur,  ego  nuUus  animadverto,  cur  non  idem  obtinere  oporteatquod 
ad  bona  extemorum  Principum.  Si  ab  arresto  Principla  temperemua 
ob  sauctitatem  porsonfe,  quia  bona  Principis  in  alieno  Imperlo  aeque 
Baneta  esse  dixerit?  Usu  gentium  invaluit  afc  bona  quio  Prinoeps  la 
alteriua  ditione  sibi  eomparavit,  aive  heeredilalis,  vel  quo  alio  titulo  ac- 
quisivit,  perinde  haheantur,  ac  bona  privatorum,  neo  minua  qnam  hso, 
subjioiantur  oneribus  et  tributis."  But  this  author,  who  is  well  known 
to  have  an  antipathy  to  crowned  heads  and  to  monarchial  government, 
admits  that  other  jurists  differ  from  him,  and  he  goes  on  to  cite  a  deci- 
sion in  his  own  country  which  completely  overturns  his  doctrine.  "  In 
the  year  1668,  oortain  private  creditors  of  the  King  of  Spain  arrested 
three  ships  of  war  of  that  kingdom,  which  had  entered  the  port  of  Flush- 
ing, that  the  pursuers  might  thus  obtain  satisfaction  for  their  debt ;  the 
King  of  Spain  being  cited  to  appear  at  a  certain  day  before  the  judges  of 
the  Court  of  Flushing;  but  upon  the  remonstrance  of  the  Spanish  am- 
bassador, the  States-General,  by  a  decree  of  the  12th  of  December,  1668, 
ordered  the  authorities  in  the  province  of  Zealand  to  liberate  the  Spanish 
ships  of  war,  and  to  allow  them  freely  to  depart,  at  the  same  time  directing 
a  representation  to  be  made  to  the  Spanish  Government  to  do  justice  to 
the  Dutch  citizens,  lest  it  should  be  necessary  to  resort  to  reprisals;" 
and  there  can  be  no  doubt  that,  according  to  the  law  of  nations,  "repri- 
sals" would  be  the  appropriate  remedy,  not  a  judicial  citation  before  a 
municipal  Court,  to  be  enforced  by  seizure  of  national  property. 

"  '  In  Seldec's  "  Table  Talk,"  (Singer's  ed.,  p.  108,)  there  are  the  fol- 
lowing words,  supposed  to  be  spoken  by  that  profound  lawyer  himself: 
« The  King  of  Spain  was  outlawed  in  Westminister  Hall,  I  being  of 
counsel  against  him.  A  merchant  had  recovered  coats  against  him  in  a  suit, 
which,  because  he  could  not  get,  we  advised  to  have  him  outlawed  for  not 
appearing,  and  so  he  was.  As  soon  as  Gondimar  hoard  that,  he  presently 
j-,CQij-i  sent  *the  money,  by  reason  if  his  master  had  been  outlawed  he 
*-  J  could  not  have  the  benefit  of  the  law,  which  would  have  been 
prejudicial,  there  being  then  many  suits  depending  betwixt  the  King  of 
Spain  and  our  English  merchants."  The  fact  here  stated  aeoms  to  have 
been  credited  by  Lord  Chancellor  Thurlow,  who,  in  the  case  of  The  Na- 
bob  of  the  Carnatic  v.  The  Bast  India  Company,(e)  observed,  "  that  the 
King  of  Spain  had  been  once  outlawed  by  Selden's  advice,  to  prevent 

(«)  1  Voa.  Jun.  see. 
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him  from  taking  advantage  of  his  suit,"  but  he  adds,  "  the  outlawry  waa 
bad  enough."  Others  have  douhted  whether  the  King  of  Spain  ever  was 
ontkwed  in  the  manDer  supposed  Leg"e  in  his  "Treatise  on  Outlawry," 
p    12     11  d    g  to    t      J        Th     w  T    t  case,  if  for  costs 

ly         t  I  t       m  w         t  hi    by  I  w 

'^h  ttfm         m  hlcf  Ites  cannot  be  con- 

d      d       y      th     ty  f      th     p     t        th  t     S  gn  Prince  may  bs 

d  h  m         plot        dthtp    pevty  belonging  to 

hm  hphl         ptymyb  dt        mpel  an  appearance. 

Th      t  t  m     t  w  y       th     t     t  d  by ''  Id  n  himself,  and  is 

mlyl  ptfwht  ppith       fallen  from  him  in 

t  It  t  b  t  th        tl      y  is,  first,  supposed 

to  have  been  for  non-payment  of  cobIs;  and,  secondly,  for  not  appearing ; 
and,  according  to  the  usual  practice,  it  could  not  have  been  in  West- 
minstflr-hall.  "We  have  caused  search  to  be  made  for  the  record,  bat  it 
is  not  forthcoming.  There  may,  d&  facto,  be  judgment  of  outlawry 
against  any  Sovereign  Prince  who  does  not  appear  after  being  proclaimed 
the  requisite  num,bev  of  times  at  the  County  Court  or  Court  of  Hustings, 
no  inquiry  being  made  whether  the  defendant  be  an  alien  or  a  native, 
born  Englishman,  an  emperor  or  a  peasant ;  but  this  proceeding  is  clearly 
irregular,  and  all  concerned  in  it  would  be  liable  to  punishment.  Till 
the  statute  of  2  Will.  IV.  c.  39,  there  could  have  been  no  outlawry 
except  upon  a  oapiaa,  which  could  not  lawfully  be  sued  out  agaiast  a 
Peer  or  member  of  the  House  of  Commons,  much  less  against  a  Sovereign 
Prince.  After  outlawry  the  outlawed  is  to  be  seized  whcfever  lie  can  bo 
found,  and  imprisoned  in  salv^  et  arctS  custodia,  all  his  personal  property 
is  forfeited  to  the  Queen  of  England,  and  she  is  entitled  to  the  profits  of 
all  his  lands.  Such  a  proceeding  is  manifestly  inapplicable  to  a  foreign 
Sovereign,  who  must  be  supposed  to  be  in  his  own  dominions,  and  if  he 
were  in  England  could  not  be  so  sued  without  a  breach  of  the  law  of 
nations  and  of  our  municipal  law.  The  suits  alleged  to  have  been 
pending  between  the  King  of  Spain  and  the  English  merchants,  if  there 
were  any,  were  probably  actions  brought  by  him  on  bills  of  e 
or  arising  oul  of  some  of  the  commercial  transactions  *In  which  , 
His  Majesty  was  then  engaged.  Por  such  matters  a  foreign  ^ 
Sovereign  might  and  may  still  sue  in  our  Courts  of  Justice ;  but  no 
authority  can  be  found  for  his  being  sued  here  as  a  Sovereign. 

<"In  the  case  of  "The  Prince  Prederiok,"  before  Lord  Stowell,  as 
Judge  of  the  Admiralty,  the  same  view  of  the  subject  was  taken  by 
that  greatest  of  jurists,  although,  from  a  compromise,  no  formal  judg- 
ment was  pronounced.  There,  a  Dutch  ship  of  war  had  been  saved  from 
shipwreck  by  English  sailors,  who  liholled  her  for  the  salvage.  Objec- 
tion being  made  that  the  Conrt  had  no  jurisdiction,  a  distinction  was 
attempted  that  the  salvors  were  not  suing  the  King  of  the  Netherlands, 
and  that,  being  in  possession  of  and  having  a  lien  upon  a  ship  which 
they  had  saved,  the  proceeding  might  be  considered  in  rem.  But  Lord 
Stowell  saw  such  insuperable  difficulties  in  judicially  assessing  the 
amount  of  salvage,  the  payment  of  which  was  to  be  enforced  by  sale, 
that  he  caused  a  representation  to  be  made  on  the  subject  to  the  Duteh 
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GoTernment,  who  very  honourably  oocsented  to  his  disposing  of  the 
matter  as  an  arhitrator.  Tho  case  of  "  The  Prince  Frederick"  is  not  ia 
priat,  htit  we  have  had  an  aoooant  of  it  from  the  Queen's  Advocate, 

" '  Notwilh  Stan  ding  the  dictum  by  Bynkershoek,  and  the  outlawry  of 
the  King  of  Spain,  supposed  to  be  related  by  Solden,  we  cannot  doubt 
that  the  awarding  of  the  attaohmeat  in  the  present  case  by  the  Lord 
Mayor's  Court  was  an  excess  of  jurisdiction,  on  the  ground  that  the 
defendant  ia  sued  as  a  foreign  potentate.  Therefore,  the  circumstance 
that  the  cause  of  action,  if  there  were  any,  arose  out  of  the  jurisdiction 
of  tte  Lord  Mayor's  Court  need  not  be  relied  upon.  Nevertheless, 
after  the  strong  assertions  at  the  bar  that  this  is  immaterial  where  the 
defendant  does  not  appear,  we  think  it  right  to  say  that,  having  examined 
the  authorities,  we  entertain  no  doubt  that  the  process  of  foreign  attach- 
ment can  only  be  duly  resorted  to  where  the  eause  of  action  arose  within 
the  jurisdiction  of  the  Court  from  which  it  issues.  The  garnishee  is  safe 
by  paying  under  tho  judgment  of  the  Court;  but  the  objection  that  the 
cause  of  action  did  not  arise  within  the  jurisdiction  of  the  Court,  if  pro- 
perly taken,  must  prevail.  No  agreement  of  counsel  to  abstain  from 
making  the  objection  can  alter  the  law  of  the  land,  which  says,  that  an 
inferior  Court  can  only  hold  plea  where  the  cause  of  action  arises  withia 
the  local  limits  to  which  its  jurisdiction  by  character  or  custom  is 
confined. 

"  '  We  have  now  to  consider  whether  we  can  grant  the  prohibition  on 
the  application  of  the  Queen  of  Portugal,  before  she  appears  in  the 
Lord  Mayor's  Court.  The  plaintiff's  counsel  argue  that  before  she  can 
be  heard  she  must  appear  and  put  in  bail  in  the  alternative,  to  pay  or 
to  render.  It  would  be  very  much  to  be  lamented  if,  before  doing 
justice  to  her,  we  were  obliged  to  impose  a  condition  upon  her  which 
r*'iCi<n  ^^^^^  ^°  *  further  indignity,  *and  a  farther  violation  of  the  law 
t-  -l  of  nations.  If  the  rule  were  that  the  application  for  a  prohibi- 
tion can  only  be  by  the  defendant  after  appearance,  we  should  have  had 
little  scruple  in  making  this  an  exception  to  the  rule.  But  we  find  it 
laid  down  in  books  of  the  highest  authority,  that  where  the  Court  to 
which  the  prohibition  ia  to  go  has  no  jurisdiction,  a  prohibition  may  be 
granted  upon  the  request  of  a  stranger  as  well  as  of  the  defendant  him- 
self. (2  Inst.  607,  Com.  Dig.  title  "  Prohibition,"  E.)  The  reason  is, 
that  where  an  inferior  Court  exceeds  its  jurisdiction,  it  ia  chargeable 
with  a  contempt  of  the  Crown  as  well  as  a  grievance  to  the  parly,  (Ede 
T.  Jackson.)  Therefore  this  Court,  invested  with  the  power  of  prevent- 
ing all  inferior  Courts  from  exceeding  their  jurisdiction,  to  the  prejudice 
of  the  Qcteen  or  her  subjects,  ia  bound  to  interfere  when  duly  informed 
of  such  an  excess  of  jurisdiction.  What  has  been  done  in  this  case  by 
Ihe  Lord  Mayor's  Court  must  be  considered  as  peculiarly  in  contempt  of 
the  Grown ;  it  being  an  insult  to  an  independent  Sovereign,  giving  that 
Sovereign  just  cause  of  complaint  to  the  British  Government,  and  having 
a  tendency  to  bring  about  a  misunderstanding  between  our  own  gracious 
Sovereign  and  her  ally,  the  Queen  of  Portugal.  Therefore,  upon  the 
information  and  complaint  of  the  Queen  of  Portugal,  either  as  the  party 
grieved  or  as  a  stranger,  we  think  we  are  bound  to  correct  the  excess  of 
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jurisdiction  brougLt  to  our  notice,  and  to  pruhibit  the  Lord  Mayor's 
Court  from  proceeding  further  in  tbia  suit.'  "  Rule  absolute." 


No.  7. 

"WADSWORTH  V.    THE   QUEEN    OF    SI'AIN."(/) 

"  In  this  case  a  similar  rule  (to  that  obtained  in  '  He  Haber  v.  the 
Queen  of  Portugal')  for  a  prohibition  had  been  obtained  on  behalf  of 
the  garnishees.  The  following  were  the  material  facts  : — The  plaintiff 
Wadsworth,  on  the  30th  December,  1850,  filed  an  affidavit  in  the  Lord 
Major's  Court  to  the  effect  that  the  Queen  of  Spain  was  justly  and 
truly  indebted  to  him  in  10  000/  for  interest  upon  certain  bonds  or 
t  fi  te  1  t  d  tl  10th  f  D  cemb  1834  1  m  d  d  entered 
t   ty  b  h  If    f  H     M  J    tj  th    Q         R       t   f  Spain,  ia 

th        m      f  h      d     ght      D         Ibis         d      Q  f  Spain,  by 

t        f  th    1  w  d         1  by  th    C  i         t       d  by  Her  said 

M  J    ty  th     Q      n  E  g     t         th        m     f  h  d  d     gliter,  and  of 

th  T  ty  b  tw  th  M  t  &  t  y  f  St  t  f  th  Finance 
Dptmtffep  dMAlnbk         fP  d  f^i^r.^-, 

whhdttwd  dpjbl  tdythnL         J 

past      Th    plai  t  ff      t      d  h     pi      t       th    L    d  M  y        0  urt,  alleg- 
g  th  t  th     Q  f  Sp  t  th    p       h    f   &  1  within  the 

J        \  f  th  t  C      t      g      d  t     I  y  t    th    pi      t  ff  2000;.     Pro- 

dgw        th        ptk  dgtthpt        f  that  Court, 

and  notices  of  foreign  attachment  were  setved  upon  Ivaquia  Schcidnagel, 
and  Messrs.  Martin,  Stone  &  Co.,  bankers,  as  garnishoea,'' attaching  cer- 
tain moneys  of  the  defendant  in  their  hands.  The  garnishees,  thereupon, 
pleaded  nil  Jiabet  to  the  said  attachments,  upon  which  issue  had  been 
joined.  The  Qneen  of  Spain  had  never  appeared  in  the  Major's  Court. 
The  bonds,  which  were  issued  and  signed  by  Messrs.  Bicardo,  as  agents 
to  the  Qneen  of  Spain  within  the  city  of  London,  were  in  the  following 
form: — 

"  '  Public  debt  of  Spain. — The  bearer  of  this  certificate  is  entitled  to 
an  annuity  of  10  hard  dollars,  equivalent  to  54  francs,  at  21.  2s.  Qd. 
sterling,  representing  a  capital  of  200  hard  dollara,  1,080  francs,  or 
42?.  10s,,  sterling,  by  virtue  of  the  law  decreed  by  the  Cortes,  and  sanc- 
tioned by  Her  Blajesty  the  Queen  Regent  of  Spain,  in  the  name  of  her 
august  daughter  Dofia  Isabel  II.,  the  16th  of  November,  1834,  and  of 
the  Treaty  concluded  between  the  Minister  Secretary  of  State  for  the 
Finance  Department  and  M.  Ardouin,  banker,  of  Paris,  tlie  6th  Decem- 
ber, of  the  same  year.  The  said  annuity  will  be  payable  in  Madrid, 
Paris,  or  London,  at  the  option  of  the  bearer,  half  yearly,  on  the  Ist  of 
May  and  the  1st  of  N'ovomber  in  each  year,  on  presentation  of  the 
dividend  warrant  then  due ;  in  Paris  at  the  rate  of  5  francs  40  cents 
per  hard  dollar,  and  in  London  at  4s.  ^d.  sterling,  also  per  hard  dollar. 
The  bearer  has  the  option  of  causing  this  certificate  to  be  definitely  eon- 

(/)  Law  Jour.  Rep.,  vol.  ss.  p.  491. 
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verted  into  in  exfraot  of  inscription  payable  it  Madrid      To  this  certi- 


[     ] 
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"  Lord  Campbell,  0.  J '  This  case  nearly  resembles  that  fDe  Haber 

V.  the  Queen  of  Portugal)  in  which  we  have  just  given  judgment,  bnt 
differa  from  it  in  two  particulars.  First,  here  the  plaintiff's  affidavit 
does  not  expressly  state  that  the  action  is  brought  against  the  defendant, 
as  Teigoing  Sovereign,  end  supreme  head  of  the  Spanish  nation ;  and, 
secondly,  the  party  applying  is  the  garnistiee,  after  pleading  nil  habet. 

"  '  The  effect  of  the  first  difference  is  entirely  done  away  with  by  the 
disclosure  the  plaintifp  makes  in  the  affidavit  of  his  supposed  cause  of 
action,  nhich  is  on  a  written  iDStrument,  commonly  called  a  Spanish 
Government  bond,  in  the  form  of  a  debeDture,  entitled  "Public  debt  of 
Spain,"  signed  by  an  ofBeer  of  the  G-overnment  of  Spain,  as  oontraotor, 
and  purporticg  to  have  been  issned  under  a  decree  of  the  Cortes  sanc- 
tioned by  the  Begent  of  Spain  in  tho  name  of  her  daughter,  the  present 

(il)   Law  Jour.  Rep.,  vol.  ss.  p.  499. 
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Queen,  then  a  minor.  It  is  quite  clear  that  no  one  could  pretend,  upon 
Bucb  an  instruraoBt,  to  bring  an  action  against  the  Quoea  of  Spain,  as  a 
private  individual,  snppoeing  that  she  could  be  a  d  'a  th  L  d  Mayor's 
Court  for  a  debt  contracted  by  her  in  London  in  h     p  p  city,  she 

having,  by  the  oonatitational  laws  of  Spain,  p  P    P     y  which 

wonld  be  answerable  for  such  a  debt.  There  is  h  h  f  an  equal 
want  of  jurisdiction  in  the  Lord  Mayor's  Court         n  n    h    suit  or 

to  summon  the  defendant.  Nevertheless,  the  L  1  M  y  Id  ntertain 
the  suit,  summoned  the  defendant,  and,  u 


f  action. 


of  juris- 


[•602] 

bee  after 


pBaring  before  him,  with  full  knowledga  of  the    H  g  d 
awarded  an  attachment  against  her,  under  whi  h        n  y  d 
her  public  eapaeity  of  Sovereign  of  Spain,  was  1    bl         b 

"  '  There  is  in  this  case,  therefore,  the  same  p  Ip  bl 
diction  pointed  out  in  the  case  of  the  Queen  of  P       g  1 

*"  <  We  have  only  to  consider  whether  the  1   f       u 

proper  party  to  pray  for  a  prohibition.     The  Q  f  Sp 

s  not  make  the  complaint,  and  it  is  only  mad  by  h  g  t 
lUhahet, 
'  The  plaintiff's  counsel  argue  that  the  garnishee  could  only  plead 
nil  hahet;  that  if  the  Queen  of  Spain  has  any  privilege  against  being  sued 
in  the  Courts  of  this  country,  she  only  can  take  advantage  of  it ;  that  she 
ought  to  have  appeared  and  pleaded  to  the  jurisdiction  ;  that  by  her 
non-appearance  she  must  be  considered  as  having  waived  her  privilege; 
that  there  has  been  no  excess  of  jurisdiction,  at  any  rate  as  far  a 
garnishee  is  concerned ;  that  it  must  be  presumed  that  the  Lord  ]^' 
Court  will  do  its  duty,  and  that  if  it  decide  improperly,  the  remedy  is  a 
writ  of  error,  by  which  the  record  may  finally  be  brought  into  this  Court. 
But  we  are  clearly  of  opinion,  that  in  a  case  of  this  sort,  if  the  garnishee 
comes  in  time,  he  may  be  heard  in  this  Court,  and  a  prohibition  may  be 
granted  at  bis  instance.  Here  there  neither  was  nor, could  be  any  per- 
sona! summons ;  the  defendant  could  not  be  required  to  appear  without 
a  breach  of  the  law  of  nations.  The  plea  to  the  jurisdiction  could  only 
have  been  pleaded  by  her  in  her  proper  person.  The  garnishee  has  an 
interest  in  setting  aside  an  attachment  improperly  exeouted,  if  he  has 
funds  of  the  defendant  in  his  hands,  for,  although  he  would  be  discharged 
according  to  the  law  of  this  country,  by  payment  under  the  judgment  of 
the  Lord  Mayor's  Court,  the  law  of  Spain  may  not  recognise  such  a  pay- 
ment; he  is  prevented  from  applying  the  funds  in  payment  of  a  debt 
which  may  afterwards  become  due  to  himself  from  the  Spanish  Govern- 
ment ;  and  at  all  events  he  is  "  a  stranger,"  on  whose  information  and 
complaint  of  the  excess  of  jurisdiction  in  contempt  of  the  Crown,  we 
should  be  bound  to  correct  it  by  a  prohibition.  If  the  record  fully  dis- 
closes the  error  into  whioh  the  inferior  Court  has  fallen  after  there  has 
been  an  eseesa  of  jurisdiction,  a  prohibition,  and  not  a  writ  of  error,  is 
the  appropriate  remedy. 

"  '  Has  the  garnishee,  then,  by  pleading  ml  habet,  disqualified  him- 
self from  coming  before  us  to  pray  for  the  prohibition  ?  We  think  not. 
He  was  bound  to  put  in  a  plea  that  he  might  avoid  judgment;  and  before 
the  trial  of  the  issue  upon  that  plea,  and  within  a  reasonable  time  after 

Decembsr,  1855. — 28 
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pi     1    g    {   L      ppl       f         p    h  b       n  t    p  t  f    th      p 

t    n  wh   h       ght  t     h       b  m  d      Hoc  statu,  a 

t      g     m  gilt  f  lly     pply  f        p    b  b  t  d    u  ely  so  may 

thg        b  Thwthtpbbt  Idtb     pplied  for  till 

tb     bj    t  Id       w       p     fi    lly  H)  d  b       f         Court  and 

1  d  tb     pi      t  ff  1  m      ly      1   d     i        th     two  cases  of 

H  m        L    d  C  md  d  Cb    t    t  T    1         I    tb    former  ease, 

tw     hJdlylhHu       fl     d  fmywtiitli      dviee  of  all 

r  hf)^!  tt     J    1        tb  t  wb  th      tb     m       t    p    t  t         by  an  inferior 
L  '^"^^J  C  u  t    f      t  tut     th  1      t   n    f  wb   h  lesaed  to  be 

wthtjdt        b  df        phbt  bot  rather  a 

intt       fppln        h  phbt        wll       tl      unless  it  be 

m  d    t      pp        t    tb        p  C      t  th  t  tb     p    ty    pplying  for  the 

phbf        I  th       t  C      tllgdthg        dta  contrary 

p    t  t         f  tb     t  t  t     n  wh    b  h      ppl      f     tb    p    h  bition,  and 
thttb       f         C      tbp         ddatwhtdg       b    Uegation. 

" '  But  the  opinion  of  the  judges,  delivered  by  Lord  Chief  Justice 
Eyre,  on  which  the  House  acted,  was  founded  entirely  upon  the  reason 
that  the  inferior  Court  (the  Commisaioners  of  Priaea)  had  committed  no 
exoesa  of  jurisdiction,  and,  therefore,  that  a  misconstruction  of  the  Act 
of  Parliament  was  rather  the  subject  of  an  appeal  than  of  a  prohibition. 
He  says  "  the  complaint  made  to  the  Temporal  Court  is  not  that  the 
sentence  is  wrong,  which  indeed  the  Temporal  Court  had  no  jurisdiction 
to  correct  if  it  were  wrong,  nor  is  the  complaint  that  the  sentence  was  aa 
excess  of  jurisdiction,  or  in  any  other  respect  a  ground  for  prohibiting 
the  Prize  Court  to  carry  it  into  execution. 

"  'In  Chesterton  v.  Farlar,  a  party  who  bad  appealed  from  the  Arches 
Court  to  the  Queen  in  Council,  the  appeal  being  referred  by  her  to  the 
Judicial  Committee,  whiie  the  appeal  was  pending,  and  before  any  pro- 
ceeding had  been  taken  in  that  Court,  moved  the  Court  of  Queen's  Bench 
for  a  prohibition,  on  the  ground  that  a  church-rate,  on  which  the  suit 
had  been  commenced  in  the  Consistory  Court,  was  bad,  as  appeared  by 
the  pleadings  there.  The  Court  of  Queen's  Bench  (I  think  very  proper- 
lyj  held  that  a  prohibition  could  not  be  granted  on  this  groand,  the  cause 
being  before  a  Court  the  jurisdiction  of  which  was  not  denied,  no  erro- 
neous proceeding  having  been  taken  there,  and  thia  Court  refusing  to  pre- 
sume that  the  Judiota!  Committee  would  act  incorrectly.  Lord  Denman 
having  pointed  out  that  the  Court  before  which  the  cause  then  was  had 
jurisdiction  over  it,  and  had  not  fallen  into  any  mistake,  adds,  "  if  in  the 
progress  of  the  cause,  the  Court  should  commit  any  error,  if  they  do  any- 
thing against  common  law  or  Acis  of  Parliament,  we  may  then  interfere." 
But  in  the  ease  at  bar,  the  inferior  Court  had  no  jurisdiction  to  entertain 
the  cause;  and  before  the  prohibition  was  applied  for,  the  inferior  Court 
had  committed  a  manifest  error,  and  btd  clearly  esteeded  its  jurisdiction 
by  summoning  the  Queen  of  Spam,  and  isauing  an  attachment  against 

"'Judicial  procedure  in  Enghod  would  have  been  liable  to  great  re 
proach  bad  it  not  afforded  a  prompt  and  effectual  remedy  at  once  tj  put 
an  end  to  actions  brought  m  peiversion  of  the  ancient  ami  laudable  cus 
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torn  of  lni;,ign  attaobment  ia  the  city  of  London,  and  in  violation  of  the 
universal  Uv/  by  wbich  all  civilized  nations  are  boned.  It  gives  us  great 
satisfaction,  therefore,  to  be  able,  consistently  with  the  deeisiocs  of  our 
predecessors,  and  the  *priuciples  by  which  they  have  been  guided,  p^gQ^-i 
to  grant  f  ho  relief  which  is  prayed.  If  we  had  entertained  any  L  J 
grave  doubt  upon  the  subject,  we  should  have  directed  the  applicant  to 
declare  in  prohibition;  but  being  cleariy  of  opinion  that  there  is  an  ex- 
cess  of  jurisdiction  in  the  Court  below,  of  which  he  is  entitled  to  complain 
before  us,  it  ia  our  duty  simply  to  make  the  rule  absolute.' 
"  Rulo  a 


No.  8. 

DECISIONS  IN  THE  FRENCH  COOBTB. 

Tribunal  Dit  E&vre. 

(Correspondeace  Partiouliico.) 

Audiences  des  10,  23,  et  25  Mai 


AFFAIRE    DE  Me  BLAKOHET,  AVOCAT,  CONTRE   LE  PBEl-IDBNT  DE   LA  KE- 
PUBLIQUE  d'hAIII.(A) 

"  A  l' AUDIENCE  du  10,  M^  Blanehet  a  r^plique.  Apr6a  de  nouveaux 
details  sor  I'importance  et  I'etendue  de  ses  travaui,  il  continue  ainsi : — 

"  '  Voas  avez  ^t6  paye,  m'a-t-on  dit !  II  est  vrai  que  la  commission 
instituee  par  le  president  Boyer  a  fait  un  savant  calonl  d'economie  politi- 
que, pour  ^tablir  que  j'avaia  trop  rcgu,  puisque  la  somme  qui  lui  avait  6te 
payee  avait  6te  snpdrieuro  an  traiteraent  des  membrea  du  corps  Iggislatif ; 
mais  cette  d  npep  pd       By  idicule.' 

"  Dans  la      n  u  n  d    M   I    m  n  a  ua  antre  argument, 

Voyez  i'inju        dMBnb  n         pdnt  d'etre  ingrat, 

de  ne  pas  i      mp  n  uk  q        a  d  m  nd     ;  et  il  a  donne 

10,000  fran     pu  undhnd       unans  qu'aucune  de- 

mande  lui  a  d  M    B    d  h  p  nd      mo  liberalis  nisi 

Uberatus.     1  m  m    ux  q  ">     q       je  n'ai  pas  ete 

paye;  ilea  n  n      {If     I    mb  un  g  ste  negatif.)     M^ 

Blanehet  lit  ua  p       g    d  u  d  du  10  Decemhre, 

1826,  ou  il  est  dit  qu  il  s  luterposorj  pour  que  M  BUnchet  soit  traits 
honorable ment.  Done  a  cette  epoque  M^  Isambert  pensait  que  M^  Blan- 
ehet n'aviut  pas  €to  con ven able ment  retribue.  II  est  vrai  qu'il  pout  avoir 
deux  consciences,  I'une  comme  homme  prive,  I'autre  comme  juriscon- 
EUlte  at  homme  public. 

"M^  Isambert  se  l^vo  et  demande  que  M"  Blanehet  soit  tenu  de  lire 
la  lettre  toute  entiSre,  aiin  qu'il  e'en  altfere  pas  les  dispositions  i-^Dnc-i 
"comme  il  I'a  fait  pour  lea  documens  lus  &,  I'audience  du  3  Mai,  L  -f 
qu'il  a  positivemeat  refuse  de  communiquer. 

(A)  GftKBtte  des  Tribucaui,  May  27,  1827.    Hum&o  554. 
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"M'  Blancliet  lit  la  lettre  ainsi  oongue  : — 

" '  Mob cher  confrere, — Jo  ne  puis  vous  oommaniquer  los  pifices que  vous 
me  deuiandeK  par  votre  billet  d'heir ;  elles  out  et«  destiofies  au  president 
seu!  et  au  ministre  des  affaires  etrangferes,  oii  I'ou  poarsuit  1' affaire  diplo- 
matiquement.  Ellcs  no  m'appartiannGnt  pas,  et  ne  doivent  pas  voir  le 
jour.     Si  le  conflit  est  eleve,  voub  aurea  toua  vos  moyena  de  defense. 

" '  Je  Toas  dirai  seulement  qu'on  a  eti  prodigieuseraent  6toiin6  que 
vous  ayez  appelc  le  sieur  Jean-Pierre  Bojer  devant  les  Tribunaus,  tant 
eoEQiQe  particulier  que  comrae  president  d'ua  4tat  souverain,  pour  un 
travail  confldentjel  quo  I'on  dit  tous  avoir  ete  cooSe  sur  les  lienx,  et  que 
vous  ayez  obtenu  d'un  juge  du  Havre  ia  permission  do  saisir  des  propri- 
etes  d'un  gouvernoment  sur  un  simple  expose. 

"  <  Je  crains  tellement  le  debat  public  pour  la  cause  quo  nous  defen- 
dons  touH,  qu'en  trouvant  mal  fondee,  en  la  forme,  la  demande  dont  voua 
avez  saisi  le  Tribunal  du  H&vre,  j'ai  desirfi  un  arbitrage. 

" '  Le  president  parait  fort  piqu^  contre  voub  ;  vous  I'etes  contre  lui. 
Un  dfibat  de  cette  nature  ne  peut  qu'etre  affligeant,  eomme  vous  le  disait 
M.  le  general  Roobe,  dans  mon  cabinet. 

"  'Mon  vif  d^ir  est  que  voua  sojez  traite  honorabiement  de  voa  tra- 
vaux.     J'ai  pari*;,  il  y  a  long-tempa,  de  ma  maniere  de  voir  a  ce  sujet,  k 

M.  D ,  notre  ami  commun.     J'accueillerai  avec  le  plus  grand  plaisir, 

et  je  m'empresserai  d'appuyer  de  toutes  raes  forces  les  demandes,  qui  au- 
ront  pour  but  d'arriver  4  une  conclusion  agreable  aux  deux  parties.' 

"  M"  Blanchet  arrive  a  la  question  de  competence.  II  reproduit  et  d6- 
veloppe  ses  argumens  pour  prouvor  qu'il  est  n6  et  qu'il  est  reste  ErangaJs, 
H  serait  Franjais  quand  memo  il  serait  ne  sur  lo  territoire  d'Hai'ti,  depuis 
la  reconnaissance  d'in  depend  an  ee,  et  quoiqne  son  p6re  ait  et&  I'ua  des 
auteurs  de  la  constitution,  et  I'un  dea  fondateurs  de  cette  independance. 
La  preuve  que  la  Prance  I'a  consid^re  commo  tel,  c'est  qu'ello  I'a  fait 
6Iever  a  ses  frais,  bien  que  Haiti  ae  fflt  separ^  de  la  mfere-patrie. 

"  M^  Blanohet  ae  trouvait  exclu  comme  blancde  lanalnralit6  Haitienne ; 
mais,  a-t-on  dit,  n'etes-vous  pas  nn  bomme  de  couleur?(i) 

'<  Quoiqu'il  soit  fividcut  qu'il  n'est  pas  homme  de  couleur,  M*  Blanobet 
ue  s'en  defendrait  pas  s'il  l'6tait;  il  a  oorabattu  lui-meme  ce  pr^jugfi;  il 
r*ftflfn  "^''^  ""^  ^''"'**  ^^  citojens  reoomniendablea  qui  *sont  de  sang 
f-  J  mel6 ;  M.  le  g^ngral  Boche,  M.  le  doctear  Fournier.  II  en  cite 
d'autres,  auxquels  il  reoonnait  un  vrai  talent;  mais  a  I'egard  de  ceux  qui 
sont  en  Ha'ili,  il  s'abstiendra  de  dire  leura  nonis,  parce  que  ce  serait  les 
exposer  a  1' animadversion  dn  prSaident  Boyer. 

"  Au  reste,  quand  une  goutte  imperceptible  ou  apparente  do  sang  Af- 
ricain  coulerait  daua  lea  veines  du  demaadeur,  il  u'en  serait  pas  moins 
Frangais,  et  en  droit  d'aetioaner  le  president.  Mais  il  repousaa  la  quali- 
fication d'homme  de  oouleur,  pare  que  son  acto  de  naissanee,  du  21  piu- 


(i)  "  Qiielques  contestation 9  se  sont  filev^es  snr  la  r^alit^  de  cette  interruption, 
rapportfe  par  la  Gazelle  dea  Tribunavsc:  rnnia  tons  les  doutes  ont  dli  cesser  depuis 
quo  M°  Isambert  a  pabliquement  dlclarS  que  c'^tait  lai  qni  Tavait  adreasSe  i  M' 
Biancliet.     Ainsi  la  GazetW  des  Tribunaus  a  etii,  scion  son  usage,  parfaitement 
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viose  an  VI.,  n'eo  fait  pas  mentloD,  comme  le  prescmaiect  les  rSglemens 
coloniaas. 

I'  I  On  a/  ajoate  M^  Blanciiet,  '  dans  la  consuHation  et  h,  I'audieiice, 
iosiste  sur  ce  que  j'aurais  re9u  2,500  gourdes  (12,500  fr.)  sur  mes  travaux. 
Je  n'en  ai  regu  que  500.  Lgh  2,000  gourdes  de  snrplus  auront  peut-etre 
€t6poTt6ea  dans  les  comptea  d'Ha'ui,  et  gardiSes  par  le  pr&ident  Boyer 
pour  se  les  approprier.' 

"  M.  le  president  observe  que  dans  la  consultation  de  M^  Isambert,  il 
est  dit  que  cette  somme  a  6t&  paySe  anv  la  eaasette  du  president. 

"  '  Dans  ec  caa,'  repond  M^  Blanobet, '  U  ne  peut  se  dispenser  d'en  pro- 
duira  la  quittance.' 

"  M^  Isambert  demande  &  rfipondre  sur  lea  insinuations  que  M*  Elan- 
chct  s'est  pcrinises  centre  lui  a  I'audience.  Cette  r^ponse  est  n^cessaire, 
parce  que  M^  Blaochet  ne  lit  pas  esactement  les  documeas  dont  il  fait 
usage. 

"  M.  le  president, — '  Le  Tribunal  verrait  aveo  regret  que  deus  hommos 
honorablcs  se  livrassent  a  I'audience  il  dea  personnalitSa ;  peut-Stre  M" 
Blancbet,  plaidant  dans  sa  propre  cause,  a  pu  se  servir  de  quelques  ex- 
pressions qu'il  efit  pu  adoucir;  maia  le  Tribunal  n'a,  rien  enteudu  qui 
B^eessitat  une  rfiponse.' 

"  M"  Isambett 'Si  telle  est  1' opinion  du  Tribunal,  n'etant  ici  que 

conseil,  je  ne  prendrai  pas  la  parole.  J'attendrai  que  M*  Blanebet  ait 
publi6  textuellement  leplaidojer  d'aujourd'hui;  alors  je  pourrai  rSpondre 
h.  oe  qui  parajtra  i'cxiger,  ea  regrettant  que  oes  explications  ne  soient  plus 
da  nature  h.  se  passer  ontro  noa  amis  communa.' 

"A  I'audience  du  23,  M.  Lizot,  prooureur  du  Roi,  a  port^  la  parole. 

"  Ce  niagistrat,  aprfes  avoir  retract  en  peu  de  mots  les  faites  do  la  cause, 
se  bate  d'aborder  les  hautes  et  importantes  questions  qu'elle  pr^sente  h 
r&oudre.  II  rappeilo  que  la  r^publique  d'HaJiti  oppose  &,  la  demande  de 
M=  Blanciiet,  1°  I'in competence  dea  Tribunaux  Frangais;  2"  I'insaisissa- 
bilite  des  marchandiaes  arret6ea,  et  que  de  plus  elle  rfclamo  la  suppression 
des  6;rits  du  proc6s  oomme  irr^v&reDS,  injurious,  diffamatoires,  soit  envers 
elle,  soit  en  vera  son  prSaident. 

"  II  pense  que  par  cette  dernifere  pretention  la  r^publique  ne  s'est  point 
rendue  irrecevable  h,  proposer  I'incoinpetenee,  parce  *que  les  deux  j-^rqitt 
demandes  sent  d'une  niture  enti&rement  diff6rente ;  qu'elies  peu-  ^  J 
ven  b  t  n  mbl  p  ce  que  I'effet  de  I'une  n'a  aucua  rapport  aveo 
I'eff  t  q  1  t  d  t  p  d  ire;  que  d'aillcars  1' abandon  de  ses  moyeua 
ne      p^    m    p 

A  t  b,  la  q      t    n  d'incompStonce,  il  fitablit  que  M'  Blanobet 

estnt      IFn  tjun  cette  quality  il  peut  se  prfivaloir  dea  dispo- 

ait  d  1  t  14d  Cd  Civil;  i!  convient  que  le  demandeur  ne  peut 
se  dire  Frangais,  par  cela  seul  qu'il  eat  c6  Franjaia  h,  Saint-Domingue, 
avant  I'&nanoipation ;  car  il  resulterait  de  ce  ajatfime  que  toua  les 
habitana  de  Saint-Do  mi  ngue,  n^  avant  I'ordonnaaee  royale,  aeraient 
encore  Frangaia.  11  convient  encore  que  1' in d^pen dance  a  le  meme 
effet  que  la  conquete  ;  que,  comme  elle,  elle  soumet  au  Bouvel  etat  les 
eujeta  de  I'ancien. 

" '  Mais,'  ajoute  M.  le  procureur  du  Roi,  '  la  m^tropole,  dont  le 
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nouvel  Stat  ae  dStache,  ne  perd  que  oe  quo  la  puiasaDce  nouvelle  a  voulu 
acquerir  ou  a  rSellement  acquis,  Ce  qu'elle  rejette  ae  'ubit  ni  change 
ment  ni  incorporation.  Qu'a  done  acquis  Hoi'ti,  colonie  rrangiiae, 
depuis  des  sifeeles?  Lors  d  i  '  I  f  n  ^e  1791,  lea  noirs  ne  s  irre 
tferent  dans  leur  fureur  que  1     q     1  t  plus  de  maitre'i  a  massacrer 

ou  k  prosorire,     Ceux  qui  ecli  ppf      t  t  en  France,  ou  cherchfirenE 

un  asile  snr  d'antrea  terrea  h    i  t  1  6  C  a  Europeens,  qui  ne  pouTa- 

ient  restcr  sans  danger  Bur  1  t  1  b  t  D  mingue,  dej^  teint  du  sang 
de  leurs  frferea,  dans  des  temp  p!u  Im  f  rent  encore  declares  mcapa 
bles  de  toute  fonction  publ  [  H  t  1  a  toujoars  rejetes  de  son 
sein;  ik  n'ont  pas  etfi  un  aeul  instant  soumis  &,  la  domination  etiiagere 
Frangais  quand  il  s'agissait  de  les  prosorire,  ila  sont  em,ore  1  rangais 
qnand  il  s'agit  de  lea  dSfendre. 

"'M^  Blanehet  revint  en  France,  en  1800,  aveo  aonpeie,  il  a  fait  sea 
etudes  i  Paris,  ou  il  a  ^te  insorit  sur  le  tableau  des  avocita  II  eat  done 
Prangais  comme  tous  lea  anciens  colons  espuls6s.  En  vam  dirait  on, 
tardivemont  d'ailleura,  qu'il  est  d'origine  Afrioaine ,  oetfe  pretention 
invraisemblable  devrait  etre  prouvfe  autrement  que  par  dea  asaortions 

"  '  Frangais  k  son  arrivee  en  Haiti,  M^  Blanobet  n  apomt  perdu  ta, 
quality  par  la  naturalisation  acquise  en  pays  etranger.  La  naturalisation 
est  nn  fait,  qui  ne  se  peut  operer  que  d'aprfia  les  lois  du  pays  dont  on 
doit  deveflir  sujet.  Or,  M"  Blancliet  n'a  rempli  ni  pu  remplir  les  con 
ditions  impos^ea  par  la  eoualitation  Ha'itieune ;  il  n'a  ni  la  tuuleui  ui  la 
residence  voulue  ;  il  est  done  encore  Frangais. 

" '  Mais  il  a  aooepte  dea  fonctlons  h,  I'etranger  I  Sans  doute ,  mais 
sont-elles  du  nombre  de  celles  qui  font  perdre  la  qualite  de  Iringii'-? 
S'est-il  expose  k  eontrarier  lea  int&eta  de  son  pays  ?  Ces  fonotiona  aont- 
elles  ineompatiblea  aveo  les  devoirs  de  fidelity  envers  la  patrie?  II  fut 
defenaeur  public,  ce  qui  ^quivaut  k  la  quality  d'avocat  en  France ;  mais 
r*RnST  ^^^^^  ^'^^  representee  ne  dit  que  *pour  etre  avocat  k  Haiti  il  faille 
L  J  etre  Haitien.  Le  ministSre  public  pense  que  pour  appliquer  le 
2"  §  de  I'art.  17  du  Code  il  faut  que  le  Frangsis  ait  rempli  une  sorte  de 
magistrature,  que  oet  article  a  un  but  politique,  et  il  tire  argument  d'un 
avis  du  coaseil  d'etat,  du  21  Janvier,  1812. 

"  '  On  dit  encore  :  "  II  a  fise  un  Stablissem     t  p    t  1       t 

Mais,  s'il  en  eflt  ete  aiasi,  a'il  eQt  voulu  fi  t  H    t 

n'aurait-il  pas  ace  pt6  Ihutfnt'nlf  1     ^        '■       *■ 

offartes?    Paraajen  a     1  na    1    G      ^         ai      d       1  6 

brillante  qui  lui^t        u  Snfp  Iptlt  I 

voulait  revenir  en  Fran         ula         laSd        m       d 
bonorables,  oilonlnlSnenrj  t  1 

tableau  des  avooats  IP        d  n  F    n     q      1       t  t  nt 

aveo  envie  et  ne    j        n    1    '^     g     j        1  F      g  b     d  an 

jamais  pour  patrie; 

" '  La  questioa  la  plus  delicate  de  oe  pro  t  1  t6 

public,  '  eat  cdle  de  savoir  si  la  r^publique  H  t    1        1     p6 

justiciable  des  Tribunaux  de  la  France.     H  b  t  mm    F      g 

respecter  lea  aotes  de  la  voloat^  royale   comm     m  g   t    t       It 
respecter,  voiis  n'attendez  paa  de  nous,  Mesa  q  { 
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ua  aeul  instant  en  doute  I'ind^peudance  du  gouvernemeat  d'Ha'iti. 
Nous  examinerons,  en  droit  rigoureux,  si  un  etit  etranger  peut,  dans 
certains  oaa,  subir  la  jnridiction  de  nos  Tnbunaax  '  Le  magiatrat  etablit 
une  distiaction  lumineose  entre  le  gouveroement  qui  aglt  oorame  depo- 
Bitaire  de  la  puissance  publique  et  dans  I'exercioe  de  cette  puiaaanoe,  et 
le  gouvernement  agissant  dans  I'exercioe  de  Boa  interet  prive,  comme 
corporation,  comme  personne  morale. 

" '  Dans  I'esercice  dc  son  droit  public  extSricur  aveo  d'autres  nations, 
de  son  droit  public  interieur  avec  ses  sujets,  vouloir  tracer  des  regies  h 
ua  etat  qui  use  de  aes  droita,  serait  rorapre  I'^galit^,  violer  son  indepen- 
danoe ;  maia  loraqu'il  forme  des  obligations  oiviles,  loraqu'il  ae  lie  lors- 
qu'il  s'engBgG  comme  les  particuliers  dans  an  interet  purement  prive, 
o'eat  alors  qu'il  devient  individu  aoumis  aux  memos  loia.  Or,  I'art  14 
du  Code  Civil  est  poaitif;  s'jl  est'vrai  de  dire  que  les  gouvernemens 
peuvent  etre,  dans  certains  oas  consldMs  comme  personne  morale,  il  doit 
etve  applique,  dana  toufe  sa  rigaeur,  sans  examiner  si  la  disposition 
legislative  regie  ou  non  le  droit  des  gens  on  le  droit  civil.  En  France, 
I'lStat  eat  sourais  k  la  juridiction  dea  Tribunaux  quand  il  s'agit  da  rfigler 
aes  intereta  priv^s;  il  est  assimilS  alors  au  simple  particulier.  Aussi 
a-t-il  fallu  une  loi  speoiale  pour  le  dispenser  de  la  caution  esigee  dana 
I'art.  2185  da  Code  Civil. 

" '  En  vain,  loraqu'il  s'agit  d'interets  privfis,  on  objecterait  lea  droita 
de  soaverainete,  d' in d^pen dance  des  nations,  parce  que  ees  droits  ne  sont 
point  oompromis ;  ils  n'exjstcnt  pour  les  gouvernemens  qu'en  tant  qu'ila 
agiaaent  dans  I'exercice  de  leur  puissance  'publique,  qui  aeule  ne  r^^coq-i 
peut  ae  aoumettre  &,  des  maitres;  raaJa  ce  prinoipe  eat  sans  con-  L  ^ 
sfiquence  dana  I'obligation  privee  de  A        Kl  b     d     1  q 

c'est  comme  iiation   que   lea   gouver     m  h        1    J       1         n  d 

Tribunaux,  parce  qu'alors  ils  rentrca    did 

" '  Lorsque  la  r^publique  d'Hai  d       d      E  d  1 

Tribunaux,  sana  contredit  on  peut       g     d    11     1  I      ti 

solvi  (art.   16.,   Code  civil,)  uniqu  m        p  q  ni  g 

a'entend  de  tout  demandeur  qui  n'ea   p      F      9  d  11 

atteinte  ne  serait  portoe  ni  i  sa  di  "l  P    li  P 

qu'alors  elle  n'agirait  poinfdans  I'ex  d        p  oe  p  bl  1 

"  '  L' objection  tir6e  de  oe  que,  Idld  dCdn 

retranoba  un  article  relatif  aux  amb       d  f      fi    1    d  q 

droit  dominer  cctta  importante  mat  q      1       b       d  p  6- 

sentant  sa  nation  dans  I'exercice  dp  P  ^^l  1  P 

sans  violation  du  principo  de  i'egali  !     1     d  p    d  m 

k  la  jnridiction  privfe. 

"AprSa  avoir  posS  cette    base   id.  !     d  d  1 

miniature  public  examine  les  diverse      1  p      1        p  bl  j 

objections  dont  i!  trouve  la  solutioa  p  d  1  6a  m  n 

ses  principos  avec  force  et  concision    11  nd 

question  en  faveur  de  W  Blancbet. 

"  Une  dernifire  question  se  pr^sente,  c'est  cello  de  savoir  si  M"  Elancbot 
a  pu  saisir-arreter  les  marcbandises  de  la  repubUque  d'Haiti, 
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"  he  miflistSre  public  se  dcmande  qui  lea  avait  empreintes  du  eceaa 
de  I'lnsaisiasabilit^  f  Ce  n'est  point  I'ordonnanee  d' Emancipation;  il 
n'esisle  et  on  n'invoqKo  aucun  traits  qui  les  exoepte  du  droit  commun; 
ellea  sont  alors,  eorame  propriety  ordinaire,  regies,  quant  d  la  saisissa- 
bilit4,  par  les  art.  657,  568,  du  Code  de  procedure.  II  se  peut  que  dans 
I'intention  de  la  republique  elles  eussent  une  dostination  certaine.  Maia 
ou  en  est  la  preuve  legale  pour  les  tiers  qui  ne  voient  et  ce  peuvent 
yoir  quo  le  piopinStaire  actuellement  saisi?  Cette  volontE,  d'ailleura, 
peut  changer,  et  on  ue  peat  dire  que  de  plain  droit  toutea  lea  propriet6s 
Haitiennes,  sur  le  sol  Tran^a  s,  soient  dLfltmeea  au  paiement  de  la  dette 
des  I'JO  millions 

"<Les  fonds  publici  Fian^aia  sont  efceptSs  des  regies  ordinaires,  il 
est  Till,  maia  lea  exceptions  sont  de  dioU  etroit;  il  a  meme  fallu  uue 
loi  speciale  poui  deroger  au  droit  commun,  et  il  n'esiste,  en  Prance, 
aucune  loi  qui  d  clare  in^itiBiaaables  les  marcbandises  d'Ha'iii.' 

'  Quant  a,  la  question  de  suppression  d  eerits,  qui  a  6l€  convertio  en 
line  demaade  en  reserve,  le  minislSro  public  pense  qu'il  faut  surseoir  h, 
Btatuer  jusqu  a  la  discussion  du  fond,  parce  qn'alors,  seulement,  on 
pourra  juger  du  meiite  des  futs  allegues  dans  la  demande. 
r*Rifn  *"Apre3  oes  oonolusiona,  le  d^ttnaeur  do  la  rfipublique  a  pro- 
L  J  duit  la  petition  de  M*  Blanchet  poui  etio  nominS  defenaeur 
public  &  Haiti,  petition  dans  laquello  il  reconnait  ^^^  '^  revunt  dans  son 

"  M*  Blanchet  rSponl  que  oetfe  petition  ne  change  rien  aux  principes 
du  droit  que  la  ioi  TranQiise  lui  contcre,  qu  el!o  n  est  d' aucune  impor- 
tance, et  c|ue  les  adyer  aires  la  connai^aent  dcpuis  long  temps 

"A  i'audience  du  25,  le  Tribunal  a  prononco  son  jugement  par  lequel 
il  considere  M^  Bfacohet  comme  Transais  d'origiae,  ayant  oonser?6  cette 
quaiite ;  maia  declare  les  Tribunaux  Frangais  incompfitena,  parce  que 
I'art.  14  du  Code  ne  regit  que  les  rapports  des  particuliers  entre  eus,  et 
SOUS  ee  point  de  vue  meme  contient  une  exception  au  droit  oommuu, 
exception  qui  doit  etre  restreinto  dans  les  lermes  rigonceux  de  la  loi. 

"  Belativement  aux  r&erves,  le  Tribunal  ayant  egard  h,  la  position  oii 
se  trouvait  M^  Blanchet  et  aux  injures  a  lui  prodigu^ea  dans  les  jour- 
Daux  et  meme  dans  lea  journaux  d'Haiti,  a  dSboute  le  president  de  la 
lepublique  de  sa  demande ;  mtiis  i!  a  condamnE  M^  Blanohet  aux  d^pens. 
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APPENDIX. 

(From  the  Gazette  Aea  Tribunals,  Maj  3,  1838.    NumSro  855.) 

Tribunal  De  Ire  Instance  {J™  Chamhre.) 

{PnSsidence  de  M.  Moreau.) 

Audience  dti  2  Mai. 


AMAIRE  BE   LA   MAISON    BALGUBRIB,   DB   BOHDEAUX,    OOSTIIE  LE  OOU- 
VERNEMENT    ESPAaN0L,(7c) 

AFFAIRE   DE   MM.  TEBMAUX,    GANDOLPHE  ET  COMPAGNIE,   CONTRE 
LA    EEPUBLIQUE   D'HArri,(^ 

M.  LB  PRESIDENT  Moreau  a  prononc^  le  jugement  suivaat  daos 
1' affaire  Balguerie : — 

<"  Attendu  que  le  droit  de  juridiction  est  nne  emanation  de  la  souve- 
rainete ; 

("Attendu  que  I'art.  14  du  Code  civil  ne  peat  etre  applique  h.  un 
Bouverain  dtrangor,  d'abord  parce  qu'il  ne  dispose  que  pour  les 
obligations  eontraolSes  envers  nn  Fraugais  par  un  individu  etranger,  et 
enoore  paree  qu'on  ne  pourrait  I'fitendre  aux  souverains  *eti'anger3  |-^o-| ,-. 
Sana  porter  attcinte  au  droit  qu'a  tout  gouvernement  indepeu-  L  J 
dant  d'etre  senl  juge  de  aes  actes; 

1'  p[     't'      f    m'e  par  la  maison  Balgueria 

p  I    x^eution  d'un  traits  paas6 

tt    m       n  p        I'affrfitement  d'un  certain 

P    te    1      troupea  du  gouvernement 

t       dm        t    n  acte  d'adminiatration  pub- 
pp    t      t      consider^  comme  contrat 

q      1      d  1    q     1    1    pp      t 

p  bl       d    t  p     m     t  d    1      p      t 

p  t    t  t  1     m      b 

d        J,  m  nt 

yimttup  pee\  F  Ifldn 

gouvernement  etranger,  sera  lip        p  ddtd 

nations,  et  s'esposer  ainai  &,  d         p        11     f 

"'Att«ndu,  enfin,  que  le    j       m        d      T  b  T      g         t     t 

aans  autoritfi  bora  da  royaum     1^  mtpgl       p  tps 

etre  force  de  s'j  soumettre,    t  p  fq       t  d  1        1  d  te 

du  paiement  qui  serait  fait  p     Ag     d 

"'D'ou  il  suit  que  leTrib       it         mp  t     t 
'"Fait  main  levee  de  1' op  position,'  etc." 

(k)  Gazette  dea  Tribuiiaux,  19th  and  26th  April.  [l)  lb.,  36th  April. 
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PHILLIMORE    ON   INTERNATIONAL   LA 

Tribunal  Civil  de  la  Seine  {^I"  Ohamhre.'^ 

(PrtsidencB  de  M.  de  Bellajme.) 

Audietice  dv.  16  Avril. 


8.  A.  MEHEMET-ALI,  VIOE-KOI   D'EGYPTB,  BT   M.  SOLON,   AVOCAT. FON- 

DATION   D'ONE  EOOLE   D' AD  MINISTRATION    PDBLIQUB   EN    EGYPTE.— 
DEMANDB  EN  100,000  FRANCS  DK  DOMMAGES-INTEEETS.(ni) 

"  Cbttb  affaire,  qui  promettaifc  dea  revelations  sur  le  gouvernement 
dtt  vice-roi  et  sur  les  relations  de  la  France  aveo  I'Egypte,  avait  attire  k 

«  8.  A.  M^hemet-Ali,  vice-roi  d'Egypte,  6tait  reprfeent^e  par  M.  Odi- 
lon  Barrot,  qui,  comms  on  sait,  a  fait  r&emment  un  voyage  en  Orient, 
et  qui  mious  quo  peraonne,  en  aa  qnalitfi  de  fr&re  de  notre  consul-gSu^ral 
en  Bgjpte,  pouvait  donner  au  Tribunal  dea  explicatioaa  sur  le  veritable 
^tat  dcs  oliosea  en  Egypte. 

r*fi121  "  ^°''^'  ^^^^  quollea  circonfitaneea  le  vico-roi  d'Egypte  avait  h, 
L  J  se  *d^fendre  devant  le  Tribunal  de  la  Seine  oontre  une  demande 
en  100,000  franca  de  domraagea-int^retB  ; — 

"  M.  Solon,  dont  le  nom  etait  d'nn  bourenx  augure  pour  donner  k 
I'Egypte  des  le§ona  d'adminiatration  et  do  civilisation,  avait  et^  choiai 
par  rinterm^iaire  de  M.  Macarol,  conseiller  d'Elal,  et  d'Artim-Boy, 
Beer(staire  de  S.  A.  le  paoba  d'Egypte,  pour  aller  fonder  au  Caire  une 
^eole  d'adminiatration  publique.  II  ^tait  dit  que  M.  Soloa  resterait  pen- 
dant buit  ans  au  service  du  vice-roi.  II  devait  recevoir  15,000  franca 
de  traitetnent  par  au  et  un  logement  digne  de  aa  mission  et  dana  le  voisi- 
nago  de  I'&ole.  Au  mois  d'aoiit,  1845,  M.  Solon,  a  la  suite  de  quolqaea 
difficultSa  aveo  le  vice-roi,  quitta  I'Egypte  et  revint  on  Eranoe.  II  a 
pr^tendu  que  le  vice-roi  lui  avait  signiii6  un  cong6  aana  motif,  et  qu'il 
avait  du  cSdar  a  la  touto-puiasance  du  pacba.  J)s  retour  en  Erance,  M. 
Solon  a  fait  pratiquer  des  Baiaiea-arrets  entre  lea  mains  de  deux  mSgo- 
ciana  de  Maraeille,  sur  lea  valeurs  et  march  an  diaea  qu'ila  pouvaient  avoir 
pour  le  compte  du  gouvernement  Egyptien.  Depuia,  ees  saisies-arreta 
out  dtd  diSnone^es  au  gouvernemeut  Egyptien  en  la  personne  d'Artim- 
Bey,  repr^ntant  et  mandataire  du  pacba.  Do  plus,  M.  Solon  a  fait 
sasigner  le  gouvernement  Egyptien  devant  le  Tribunal  civil  de  la  Seine, 
pour  le  faire  coadamner  h,  lui  payer  100,000  franca  de  dommages-int^- 
rgffi,  taut  pour  six  ann&s  de  traitement  que  pour  fraia  de  voyage  en 
Egypte  et  de  retour  en  Erance.  Un  jugement  par  d6faut  dont  noua  avona 
rendu  oompte,  I'au  dernier,  a  accueilli  la  demande  de  M.  Solon. 

"  S.  A.  le  vice-roi  a  form6  opposition  au  jugement  rendu  contve  lui 
par  le  Tribunal  de  la  Seine.  Aujourd'bui,  ii  prStendait  que  le  Tribunal 
de  la  Seine  €tait  incompetent. 

"  M.  Odilon  Barrot,  avocat  do  8.  A.  Meb^met-Ali,  vice-roi  d'Egypte, 

"  C'est  un  gouvernement  stranger  qui  eat  assign^  devant  vous,  et  qui 

(m)   Gazette  des  Tribuaaus,  Maj  3,  1823.     fJumfiro  855. 
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Test  pour  uTio  action  personnelle,  h,  raiaon  d'un  act«  essentiellement  gou- 
verneniental.  Poser  ainsi  la  question,  o'est  assez  yous  dive  que  le  dfibat  est 
hors  du  droit  civil  ordinaire,  et  qu'il  a  son  siSge  dana  ie  droit  des  gens.  II 
s'agit,  en  effet,  de  savoir  si  on  pent  tradnire  un  gouyernement  stranger  de- 
vant  les  Tribunaus  Fran§ais  pour  un  acta  de  sa  soaveraiaetg.  L'indSpend- 
ance  des  Etats,  lea  conditions  de  la  souverainet^,  les  principea  incontestfis 
du  droit  des  geng,  ue  pcrraottent  pas  qu'on  sontienne  d'aussi  ^tranges 
principea.  Aucune  disoasaion  n'est  possible  &  cet  figard.  Toua  les 
autGurs  qui  se  sont  oeoup^a  du  droit  dea  geaa,  Monteaquiau,  Vatel,  Puf- 
fondorf,  tous  out  conaacriS  le  principe  de  I'ind^peadance  doa  gouverue- 
mena,  et  soutenu  que  la  juridiclion  d'un  ^tat  ne  pouvait  apprScier  lea 
notes  d'ua  gouvernement  (Stranger.  La  juridiotion  dfiooulo  de  la  aouve- 
rainet^.  Pour  que  lea  Ti'ibunaux  Frangais  fusseut  oomp^tens,  il  faudrait 
admotfro  que  la  juridiotion  osiste  in dfipen damme nt  de  la  aouverainet4 
A  cet  i5gard,  les  principea  sont  si  ^videns  que  le  yioe-roi  ne  pourrait 
^accepter  pour  jaga  un  Tribunal  de  France  saus  abdiquer  sa  sou-  r*giQ-i 
TOraioeto.  '■         -• 

"  '  Je  vaia  youa  expoaer  rapidement  les  faits  qui  out  donne  naiasance 
an  proems  actuel. 

"'M.  Solon,  avocat,  ancicn  eonseiller  de  prefecture  a  Montauban,  a 
accepts  la  mission  d'aller  au  Cairo,  ea  Egjpte,  en  quality  de  professeur 
d'administration  publique ;  M.  Solon  est  entr^  au  service  du  gouverne- 
ment  Bgyptien  avec  de  grands  ayaatages  mat^riela.  II  devait  receyoic 
15,000  fr.  par  an.  De  plus,  M.  Solon  avaitau  Caire  uae  yaste  maison  a 
sa  disposition,  et  in  depend  am  men  t  de  toua  !es  ayantages  que  la  munificence 
fclair^e  du  paclia  sait  si  bien  prodiguor,  M.  Solon  avait  a  remplir  en 
Egypt«  une  mission  gloricuse  et  digne  do  tenter  la  plus  noble  ambition, 
d'exoiler  les  sentimena  lea  plus  61ey6s  d'un  grand  occur,  les  pensfee  loa 
plus  yastes  d'un  esprit  Eminent.  Si  le  yice-roi  a  arraobfi  I'Egypto  par 
la  force  de  sa  yoloato  et  I'^nergie  de  son  gouvernemeDt  a  I'anarchie  mili- 
taire,  s'll  a  pu  asseoir  dans  ce  pajs  une  soeurit^  telle  qu'uae  ferame  pent 
traverser  le  desert  et  faire  sans  danger  le  voyage  de  la  Palestine,  s'il  a 
reussi  au  milieu  des  conflits  Europ&ns  a  assurer  sa  puissance  et  £1.  fonder 
une  dynastie,  il  y  ayait  une  chose  qui  n'fitait  au  pouyoir  ni  de  sa  force 
ni  de  son  genio, — c'^tait  d'improviser  et  de  ereer  des  hommea  Sclalr^a  et 
capables  par  lears  lumiferea  de  conduire  I'Egypte  en  la  souteoant  dans 
les  voies  de  !a  civilisation  ou  il  la  faisait  entrer.  Voila  pourquoi  Mfibe- 
met-Ali  s'est  adress^  h,  la  France,  ^  laquelle  appartiennont  toutea  aea 
sympathies,  et  ou  il  envoie  des  ^16vea  destines  un  jour  a  eoncourir  aussi  h 
I'oBuvre  glorieuse  qu'il  se  propose. 

«  'M.  Maoarel,  que  le  Tribunal  eonnait  et  que  nous  honorons  tons, 
ayait  6t6  charg6  par  Artim-Bej,  le  aecrStairo  du  vice-roi,  de  chercher  un 
homme  digne  de  cette  mission.  M.  Macarol  choisit  M.  Solon.  M.  Solon 
ne  pouyait  ambiiionncr  uq  plus  noble  r61e  que  eelui  qui  lui  fitait  offert. 
Preparer  par  I'enseignement  un  peuple  entier  a  la  ciyilisation,  transporter 
dans  rOrient,  en  instruisaut  les  jeunea  Egyptiens  qui  devaionfc  plus  tard 
r^gir  les  dcstineos  de  leur  pays,  les  idSea  do  la  France,  la  civilisation  da 
I'Occident,  e'etait  la  plus  belle  et  la  plus  sainte  mission. 

" '  Quaud  on  sait  pour  quels  motifs  futilea,  pour  quelies  causes  Bubal- 
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temes  M.  Solon  a  reuons^  i  oe  sacerdoco,  on  le  regrette  pour  lui,  pour 
sa  destiD^e,  pour  m  gloire.  M.  Suloa  a  abandonn^  I'Egypte  et  reaoQc6 
d  sa  missioD,  paree  que  le  vice-roi  I'a  pri6  da  quitter  le  palitis  qu'll  habi- 
tait  pour  le  c^der  au  ch^rif  de  la  Mecque,  au  chef  de  la  religion  muaul- 
mane,  que  le  sultan  traite  d'ogal  A  cgal.  Le  vioe-roi  a  offart  k  M.  Soloa 
de  venir  habiter  le  palais  qu'oocupait  le  ministre  dea  affaires  ^trangerea. 
Ce  n'^tait  pas  assur^ment  une  demeure  iudigue  de  M.  Solon.  CependanC 
jl  a  rfeistiS  a  tout, — sommations  dea  ministrea,  invitations  du  vioe-roi, 
r*fil4n  Settlement  MSb^met-Ali  a  dft  alors  lui  kisser  eette  alternative,  ou 
L  J  *de  quitter  le  palais  ou  de  quitter  I'Egypte.  M.  Solon  a  prS- 
{6r^  quitter  I'Egjpte. 

"  '  M.  Solon  a  insinu^  qu'il  avait  616  renvoyS  da  Caire  paroe  qu'il  y 
professait  en  plein  Orient  des  doctrines  qui  6taient  plus  ou  moina  en  har- 
monie  aveo  lea  regies  qui  dominent  le  gouvernement  Egyptien.  Alors 
meme  que  I'loainuation  do  M.  Solon  Berait  ezacte,  le  Tribunal  Erangaia 
aurait-il  de  droit  d'apprSeier  cet  acte  du  gouveraement  do  M6h6met-Ali. 
II  serait  assez  strange  de  voire  faire  une  enquete  ordonn^e  par  un  Tribu- 
nal Fran§ais  pour  savoir  de  quelle  fagon  on  enseigne  an  Caire  et  en 
Egypte  radministration  publiquo.  II  suffit  de  poser  cette  liypothfeso  pour 
faire  reasortir  eombien  il  est  exorbitant  de  faire  juger  par  un  Tribunal 
Erangais  le  service  d'un  fonotioanaire  qui  s'est  soumis  il  un  gouverne- 
ment stranger. 

"  '  En  r^aum^,  je  voua  ai  diSmontr^  que  le  Tribunal  ^tait  incompetent 
sous  deux  rapports,  la  quality  de  la  partie  aasignfie  et  la  nature  de  I'acte 
soumis  a  votre  apprfeiation.  Quelle  eat  laqnalit^  de  !a  partie  assigngc? 
C'eat  un  gouveraement  fitranger  qui  est  aasign^  devant  voua  directement 
pour  un  acte  adminiatratif,.pour  avoir  destitu^  un  fonotionnairo,  un  agent 
de  son  autorit^, 

"  '  Quelle  est  la  nature  de  i'acte  i6Ur6  A  votte  justice  ?  C'est  un  acte 
d'un  gouverueraont  Stranger, 

"  '  En  vertu  do  quelle  loi,  M.  Solon  pent-il  fonder  son  action  oontro  le 
gouvernement  Egyptien  ?  En  vertu  de  I'artiole  14  du  Code  civil  ?  Mais 
jl  s'agit  dans  cet  article  d'toangers  r&idens,  il  ne  s'agit  pas  d'un  gou- 
vernement stranger. 

" '  Sous  le  double  rapport  de  la  quality  de  la  partie  assignee  et  de  la 
nature  de  I'acte,  I'in competence  du  Tribunal  eat,  je  crois,  domontrfe.' 
"  M.  Solon  pr&ento  sa  defense  en  eea  termes : — 
" '  La  prince  de  men  contradioteur  me  place  dans  un  singulier  cmbar- 
ras.  Comment  pourrai-je  m'expliquer  Bur  sa  plaidoirie  on  presence  de  rap- 
ports si  bionveillana  et  si  confidentiols  qui  m'ont  attache  &  M,  le  consul- 
g^n^ral  de  France  (M.  Adolpho  Barrot  ?)  Oh  I  oui,  sans  doute,  on  a  eu 
raison  de  le  dire,  la  cause  est  grave,  car  si  elie  int&ease  I'Egypte  et  les  gou- 
vernemens  Strangers,  elle  interesse  bien  davantage  encore  I'independance 
dupaysct  I'int&et  d'un  grand  nombfedenoscompatriotes  Qu  le  T  bn 
nal  veuille  done  songer  aussi  a  la  cauae  de  cea  Fran^ais  1  d  f  nd  e 
contre  un  d^ni  de  justice  aussi  caracterise  que  celui  qu'on      u    lu  f     e 


' '  Je  suis  parti  ea  1844  pour  I'Egypte,  ajoutant  foi  a  la  ^p 
estraotdinairement  usurpee  du  pacha.      J'acceptai  la  n         n 
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nalioiiflle  et  pliilanthropiquc  qui  in'elait  offerte.  Je  ne  fig  aueune  diffi- 
culte  sur  Igs  conditions,  et  je  partis  aprea  avoir  obtenu  une  ordonaaDce 
royale  qui  ra'autoriaait  &.  es6auter  le  eontrat  que  je  venais  de  former  avec 
M6h^met-AH.  Arrive  en  Bgypte,  je  fas  surpria  du  aiugulier  accuoil  qui 
me  fut  fait :  on  parla  hautement  de  mystification,  et  il  n'y  eut  paB  une 
aoule  Toix  'qui  voulut  prendre  au  aSrieax  le  eontrat  qui  m'amenait  r-:(;f>ie-i 
en  Egypto.  Moi  qui,  de  bonne  foi,  venais  pour  former  dea  hom-  L  ■' 
jsies  i  la  connaiaaanoe  du  droit  administratif,  je  propoaai  de  me  charger 
de  qnelquea  jeunes  gena  qui  seraioat  plus  tard  plac^  dana  lea  ministeres. 
Tout  me  fut  acoord<5.  II  en  eoQtait  peu,  et  d'ailleurs  des  reserves  ^talent 
faites  pour  I'avenir,  reserves  qui  devaient  empeoher  le  anccfes  de  mea 
soina.  Bientot  erriva  I'fipoque  ou  les  Aleves  qu'on  m'avait  eoofife  de- 
vaient Stre  examines,  et  o'est  alora  que  le  pacha  ne  sut  plus  d^aiaer  sa 
pensfe;  mes  ^6vca  furont  admirablea.  L'examen  fut  brillant,  trop 
brillant,  et  les  aujets  payferent  cher  les  (ilogea  qui  leur  furent  prodigucs. 
Quant  fi  moi,  je  fus  vivement  interpellfi  par  le  secretaire  du  pacha,  qui 
me  dit  que  la  pacha  n'entendait  pas  ainsi  1' administration  publique  que 
j'fitais  cbarg6  d'enseigner,  et  que  j'aurais  du  me  bomer  a  donner  h  mes 
elfivea  quelquea  notiona  aur  lea  successions. 

"  '  Lea    u  n      gn  d  D    a  I  rfipondis-je  au  aeet^taire  du  pacha, 

maia  elle  nt  ^  1^  p  1  Coran,  et  tout  infid^e  qui  se  permet 
d'espliqu      1       a  nt  tu       d    I'lslamisme  m^rite  la  mort.     "  Ah ! 

c'est  jnate  n  d  t  m  n  t  1  teur.  Telle  fut  la  seule  r^ponae  qui 
me  fut  fat  J  m  t  mp  0  me  fit  une  rSponse  plus  oategorique. 
Mes  joun     g  n    f     ut  fi  On  leur  refusa  toute  esp&e  de  grades, 

et  ik  durent  dfiplorei  avec  moi  les  triates  consequences  de  mes  enaeigne- 
mens. 

"  '  I)6s  ee  moment  s'accomplissait  oette  prSdiction  qu'on  trouve  con- 
sigti^e  dans  un  ouvrage  public  recemment  par  M,  Schcelcher,  sous  le 
titre  de  L'Eyypte  en  1845. 

"  '  On  lit  dana  eet  ouvrage,  page  61,  ohapitre 

"'"liyatrois  on   quatre  ana  a  pe 

France  on  jurisoonsulte,  M.  Solon,  pour  ^tablir  a 
droit  administratif.  C'est  encore  une  de  ces  jonglei 
comte  pour  tromper  I'Europe.  A  quoi  aervirait  un  coura  de  droit 
administratif  dana  oe  paya  oii  rSgne  le  bon  plaisir,  et  auquel  on  ne  vent 
paa  donner  d'admiaiatration  parce  qu'on  veut  conservcr  Tarbitraire.  Le 
viee-roi  a  confix  cinq  616vea  (I  M.  Solon,  et  au  bout  do  la  premiere  onnSe 
il  a  voulu  lui  enlever  le  meilleur,  pour  en  fairo,  quo!  1 — le  otef  d'une 
bud  MSlnp       thmacp        n  d       l^nla 

g  and        m£d      Pyptn        II  apbblmtlgntn 

d  fin  t        1        n       1  1    n         i5  t      mm 

1     p     1  d       1  y     1      d  q     1       i    t   nb  ant 

p  u         1  m6d    q      n  1  t        fi^ 

II  m     f  t    mp       bl      d  t  M  &  1  1         p  n        It 
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reuse,  impossible;  jo  dq  pouvais  m'j  soumettre,  et  je  via  partir  toua  mcs 
r*ci(n  Doayeaux  6I6ves,  qui  *furent  ehereher  leur  grade  ailleura. 
L  J  CependaDt,  ma  rfisignation  fatiguait  le  paoha,  et  il  me  fit  encore 
doDQcr  sis.  ^I&ves  qui  me  faisaient  aussi  des  conditions,  Je  ne  pouvais 
plua  y  tenir,  et  pour  faire  cesser  cet  ^tat  de  chosea  r&lloment  insupport- 
able, je  fis  un  rapport  qui  ^tait  d'ailleura  obligatoire  k  Mehemet-Ali.  Je 
lui  demandai,  avec  toua  lea  egarda  possibles,  1' organisation  do  son  6oole. 
Je  paasai  aous  silence  tous  mes  justes  griefs.  Je  oocsentis  a  ne  paa 
parler  de  faita  de  la  plus  haute  gravity ;  je  voulais  rendre  impossible  tout 


" '  Je  coanaisaaia  bien  mal  les  bommea  auxquels  j'avaia  affaire.  Mes 
egarda  furent  pria  pour  de  la  faiblcsso.  Oh  repoussa  toute  demande 
d' organisation.  On  se  mit  h  me  tourraenter  pour  moa  logement,  qu'on 
yonlut  me  fairo  quitter  malgr^  les  promesses  formelles  qui  m'avaieut  ^tg 
faites.  J'&rivis  que  j^taia  prSt  &  quitter  ce  logement ;  je  me  bornai  a 
demaader  quelques  joura.  Je  regus  alors  une  lettve  d'Artim-Bcy  qui 
contenait  la  phrase  la  plus  inoonvenante.  Enfiu,  apr^s  une  oorrespon- 
dance  que  je  regrette  de  ne  pouvoir  faire  oounaitre  aujourd'hui  au 
Tribunal,  je  regus  un  ordre  de  depart.  J'^taia  remerci^.  Je  fuB  ohez 
le  eonsul-g^nfiral  de  France,  M.  Barrot,  frere  de  mou  honoi-able  adver- 
saire;  je  lui  demandai  aon  appui  pour  faire  exfouter  moo  oontrat :  tout 
fttt  inutile  J'avais  affaire  a  un  prince  et  h  dea  conseillers  qui  ne  compren- 
uent  pas  la  juatioe.  Je  ne  pua  meme  obteair  que  dea  arbitres  fuasent 
charges  de  prononcer  aur  ma  reclamation. 

"  '  C'eat  alors  que  je  fis  donner  assignation  il  Meh^mefc-Ali  derant  M. 
le  consul-g6nSral  do  France  pour  assister  au  depot  de  mon  oontrat,  et  je 
partis  pour  la  France.  Arrive  a  Majseille,  et  porteur  de  mon  oontrat 
revetu  de  la  formule  ex^cutoire,  je  fis  saiair  lea  marchaudises  du  pacha 
dana  1' entrepot  de  Marseille.  J'ai  demandd  plus  tard  au  Tribunal  de  la 
Seine  la  validite  de  la  saiaie.  Le  Tribunal,  jugeant  par  defaut,  il  est 
vrai,  a  aecueilli  ma  demande,  et  c'est  sur  1' opposition  du  pacha  d'Egypte 
que  le  Tribunal  est  appelc  a  statuer.' 

"  M.  Solon  s'attache  a  repousser  rincompetence  soutenue  au  nom  du 
pacha  d'Egjpte.  'Je  conviens,'  dit-il,  'qu'on  ne  peut  pas  faire  une 
saisio  dans  le  domicile  d'un  ambasaadeur,  ni  aur  un  prince  en  passage 
aur  le  territoire  national.  Maia  si  un  prince  fait  dea  affairea  en  France, 
e'il  a  sur  notre  territoire  des  marchaudises,  des  meubles,  etc,  teus  oes 
objeta  sent  swsissables.'  M.  Solon  cite  Martens,  Vatel,  Kliiber, 
Weathon,  etc, 

"  '  De  quo!  s'agit-il  ?  D'une  saisie  fait  au  prejudice  de  Mehemet-Ali, 
k  Marseille ;  au  prejudice  du  pacha  faisant  le  commerce,  ajant  sea  cour- 
tiers, sea  consignatairea,  et  etant  aans  nul  doute  aoumis  h.  co  titro  aux 
lois  de  douanes.  Pourquoi  done,'  dit  M.  Solon,  '  ne  pourrais-je  paa  de 
mfeme  esercer  des  pourauites  sut  lea  denrees,  sur  les  march  an  disea  qu'ii 
a  en  Franco,  k  raison  de  aon  negoce,  car  il  est  inconteatable  que  Mohemet- 
Ali,  tout  en  etaut  paoha  en  Bgypte,  eat  en  memo  lempa  negoeiant. 
J.  „j_-.  *" '  Maintenant,  Messieurs,  permettez-moi  d'arreter  votre 
1-  -I  attention  sur  un  point  aasez  delicat  de  cette  affaire.  Vous  savez 
que  Mehemet-Ali  n'est  plua  un  souverain  comme  il  I'a  ete.     Le  traite 
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de  1840  I'a  soumis  S  la  Porte,  I'a  forco  de  reeonnattre  la  aouverainet^  du 
Bultan.  S'il  eat  souvoraia  encore,  ce  n'ost  qu'ua  souverain  sous-ordre  ; 
o'est  pourquoi  il  s'appelle  le  vieo-roi.  II  n'a  pas,  il  ne  peut  avoir  le 
privilege  de  la  souverainet^  j  il  oherche  bieo  i  I'avoir  tout:  entifere,  mais 
ce  n'est  li,  qu'uno  pretention.  On  se  rappelle  la  oourtoisie  dont  Ibrahim- 
Pacha,  !e  fils  de  M^h^met-Ali,  vioe-roi  d'Egypte,  a  6t6  I'objct  dans  son 
recent  voyage  en  France  et  son  s^jonr  a  Paris.  Quand  Ibrahim  fut  regu 
aus  Tuilc   es    1  y  fut  presents  par  I'ambassadeur  Ottoman. 

"' Je  rappellera  en  ore  pe  le  droit  des  gens  et  le  droit  international 
qui  rfiglcnt  ka  relat  ona  entre  les  puiaaancea  chr6tiennes,  eat  tout  S  fait 
different  de  celui  q  ii  r  g  t  lea  rapports  de  I'Europe  avec  les  peubles 
d' Orient. 

<"  Le  d  oit  international  a  6le  fondc  par  lea  puissancaa  chr^tiannes  it 
r^poque  dea  croisLideset  contie  les  Musulmans.  Quant  Ei  ceux-ci  ils 
out  des  principes  tellement  muompatibles  avec  ceus  de  I'Europe,  que 
tons  tes  ante  lis  sont  d  accord  pour  reconuaitre  ces  difFereaces  osaen  tie  lies 
qui  ne  ponaettont  paa  aux  ohvetiena  de  se  laisaer  juger  par  lea  magistrata 
Muaulmana.  On  reoonnaTt  bien  que  I'enipire  Ottflmam  oherohe  k  rentrer 
dans  notre  droit  international,  mais  jusqu'ioi  oe  rapprochement  eat  loin 
d'etre  com  pie  t.' 

"  M.  Solon  cite  Weatbon,  Hiatoire  du  Droit  des  G-ena,  et  Sohmala, 
Du  Droit  des  Gons,  ainai  que  lea  traitfe  de  1542  el  1740,  qui  ne  permet- 
tent  pas  aux  magistrata  Musulmaaa  de  juger  un  ohr^tieu  s'il  n'est  assistti 
d'un  repr^sentant  du  oonaulafc. 

" '  Je  le  demande,'  dit  M.  Solon,  '  quel  aorait  done  lo  jugo  que  me 
donnerait  mon  honorable  contradicteur  ?  Dea  juges  Musulmans,  le  gou- 
verncment  du  pacha,  ja  n'en  veux  paa,  car  ila  ne  coDnaiaaeot  d'autros 
principes  que  colui-ci ;  h  goitvernement,  toujours  U  gouvei-nemeait,  tout 
Tient  de  lui  et  toute  revient  ft  lul ! 

"  '  Sachez-le  done,  Messieurs,  le  gouvernemont  de  Mehemet-Ali  ne  doit 
Jamais  ricn  ^erdre.  C'eat  en  vertu  de  oe  droit  odieux  qu'au  retoar  de 
I'armfe  de  Sjrie  on  faiaalt  payer  aux  aoldats  qui  avaient  ^t^  blesses  et 
fails  prisonniers  les  armes  que  I'ennemi  leur  avait  enlev^es.  C'est  ainsi 
qu'on  oaait  faire  payer  fi  un  pharmaoien  les  ongaena  et  compresses 
employees  pour  panser  les  blessea,  paree  qu'il  n'avait  pas  retiri5  de  quit- 
tances; c'est  ainsi  qu'on  faiaait  prayer  au  frfire  les  impositions  du  frfere 
absent;  o'eat  ainai  qu'un  de  nos  compatriotes,  M.  GriSgoiro,  ayant  ^tS 
indigaement  b&tonn4,  le  ministre  ooupable,  qui  s'^tait  permia  cette 
infamie,  fut  r6oompens6  au  lieu  d'etre  puni :  le  coupable  fut  pronrn 
a,  des  fonetions  importanfes  dans  le  minist%re  dea  financea.  C'eat  ce 
meme  fait  qui  a  d^termiuS  le  depart  de  M.  de  Lavalette,  notre  conaul- 
gfinfiral,  ot,  par  suite,  la  nomination  de  M.  Adolphe  Earrot. 

"'Oh!  qu'il  eat  a  dgplorer  que  mon  contradicteur  n'ait  r-^R.c-i 
connu  I'Egypte  qu'au  milieu  dea  fetes  pr6par6es  sur  son  passage ;  L  -J 
eombien  il  eat  d  regretter  qu'on  Id  ait  laissS  ignorer  les  malheurs  dea 
pauvres  habitana  de  I'Egypte,  il  aaurait  pourquoi  je  n'ai  pas  voulu  me 
soumettre  'a,  cette  justice  &,  la  Turque.  Non  jamais,  je  n'aocepterai  lea 
jugea  d'Egypte,  et  si  la  justice  du  pays  me  manquaitje  n'bumilierais  paa 
iarobe  d'avocatquojeporte  jusqu'a  me  soumettre  au  jugement  du  pacha. 
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"  M".  Odilon  Barrot  rfiplique  dans  I'interct  du  pacha  d'Egjpte,  com- 
mence ainei : — 

"  '  Mon  adversaire  a  abus^  de  la  reserve  qui  m'etait  oommandSe  dans 
oette  affiiire  en  venant  apporter  a  votre  barre  certains  fails,  cortajnes 
inductioDscontrelesqaels  jedois  protester  aveo  le  dementi  le  plus  form  el. 
Ma  position  personnelle  dans  oe  dSbat,  m'interdit  d'entrer  dans  des 
esplications  sur  les  fails  dont  voua  a  parI6  M.  Solon.  Je  n'ai  pas  a 
dfifendre  aujourd'hui  le  gouverneraent  Egyptien  que  mon  adversaire 
vient  d'attaquer.  II  a  prfitondu  que  le  gouvernement  de  M6h6met-Ali 
n'^tait  pas  une  souverainetS,  parce  que  le  vice-roi  paie  un  tribut  ii  ]a 
Porle.  Cela  est  Trai,  mais  ce  n'est  pas  Ik  la  question  qui  a'agite  entre 
nous  eo  ce  moment.' 

"M^.  Odiloa  Barrot  soutient  que  M,  Solon  a  traite  aveo  M^b^met-Ali, 
comme  aveo  un  souverain  stranger,  puisqu'il  a  demande  efc  obtenu 
I'autorisation  du  gouvernement  Frangais  pour  entrer  au  service  du  gou- 
vernement Egyptien.  '  Mon  adversaire/  dit-il,  '  a  si  Men  compris  que 
le  diSbat  6tait  entre  lui  et  le  gouvernement  Egyptien  qu'il  a  assigmJ  en 
la  personne  du  ministre  des  affaires  ^tr     g        d 

"  M«.  Odilon  Barrot,  aprfis  avoir  resum        p    m        d 
question  de  competence,  tormina  ainsi : — 

" '  Oette  question  est  d'une  grave  imp  m       p 

vous,  Monsieur  fl'oratenr  s'adresse  a  &  )  m  p 

les  Frangais  qui  a'honorent  eux  mem  h  F 

consacrant  leur  intelligence  au  d^veloppement  de  n  a    ssainte 

de  I'Orient.     Maia  qit'on  y  songe,  si  le  vioe-r  n  b  tte  aux 

attaques  des  Frangais  qu'il  prend  it  son  service,  it  pour 

des  actes  de  son  pouvoir  devant  des  Tribunaux  F  poussera 

loin  de  lui  les  repr^entans  de  notre  pays.' 

"  M.  I'avocat  du  Eoi  Mongis  a  pris  la  parole    n  m      — 

"  '  On  vous  I'a  dit.  Messieurs,  la  question  est  grande,  mais  la  simpli- 
city est  presque  toujours  I'attribut  de  la  grandeur,  A  ce  titre,  nous 
cvoyoBS  le  d^bat  facile  h  prSciser,  et  nos  conclusions  ne  se  feront  pas 
attendre. 

" '  Le  Tribunal  est-il  competent  pour  statuer  entre  M.  Solon  et  S.  A. 
M6b.Smet-Ali  ? 

"  '  Et  d'abord,  sur  quel  point  s'agite  la  question  de  competence  ?  II 
|.,gg-|      mil      •     ■  i     r         dpi-  MI  d»     d 
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par  le  dufenseur  do  Mehfiraet-AIi,  avec  I'autoritf  do  eette  voix  grave  et 
B^vero  qui  se  prete  si  bien  aus  grandes  considerations  d'ordre  public. 
Nous  aous  en  rSf^rona  Bur  ee  point  a  q  6i6  d  t,  ne  voulant  pas 
I'affaiblir  en  le  r^p^tant.     Nous  ajouto  1  m        J      1^-  Solon  a  rendu 

I'argumeutation  plus  puiasaute  centre  I  ssant  qu'il  avait 

traits  avec  !e  vice-roi  d'Egypte  en  m  m  t  mp  ]  vec  Mi51igmel-Ali, 
avec  le  prince  eouyerain,  inseparable,  lid  mple  particulier,  et 
pour  tout  dire  ea  un  mot,  la  nature  de  1 1  1  q  regissent  I'Orient 
rendait  cette  confusion  inevitable,  car  It  1  p  oirs  reposent  dans 
nne  senle  main,  et  c'ost  IJi  qu'il  est  e  p    m  princes  de  dive  : 

L'Etat,  c'est  moi. 

"  '  La  nature  dn  contrat  ne  r^siste  pas  moins  a  la  competence,  car  M. 
Solon  n' a  pas  fait  une  march^  11  a  aooepte  una  foaction  publii^ue;  il 
s'est  mis  an  service  d'uno  puissance :  il  ne  relive  que  d'elle  seule,  quant 
^  la  remuniSi-atioQ  qu'elle  a  pu  lui  accorder, 

" '  Et  vojez,  Messieurs,  oonibien  oeci  est  frappant  !  Suppoaez  un 
Fran§aia  acceptant  dea  fonctions  du  prince  en  France,  la  oil  vous  avez, 
comme  on  dit,  pMnitudo  de  juridiction,  est-ce  A  vous  que  ce  foaotion- 
naice  viend    -drndlfelmtd  h  bl       1'?     Non, 

uneautre  ju    d  d  I'    1  1  fonction 

relive  d'un  p  p  difficwltS 

grandit  de  d         q  d    d  nai,  c'eat 

ft  votre  bai      q  n  g  ai    o  verainetfi 

^trangfere  ? 

"  '  Si  M.  Solon  pretendait  qu'il  a  fait  un  marcb^  et  non  pas  accept^  udc 

fonction,  nous  lui  r^pondrions  avec  una  lettre  adreasfe  par  lui  k  M.  le 

garde-des-sceaux  de  France,  lettre  par  laqaelle  "an  moment,"  dit-il  "  d'ao- 

p  a  1  g      1       d  m     1    1  g 

m  ulfiud         ppd  qldFj 

Lq  p^eM  JP^ 

1  PP  P^'^g  d&ld  mpl 

d       u  II  1     e  d  jag 

mn        Ita  bl  (sddmd  Clffir  fiom 

1  d         11  p    d       i    n  p  C^20] 

b  pdlfi  dl  p!         qpld  p 

PP  m  dl  dppq 

dfd  Cqlib  ffdld  q  dg 

&  I     P  P  I       p  1 

Ml  duKf  q  pdmi 

Imlqnd  8A  n  d 

pendant,  on  n'a  fait  tout  au  plus  que  reeuler  la  difficult6.  En  efiet,  en  sup- 
posaut  que  le  vice-roi  relev^t  de  k  Porte,  pour  la  ratification  du  eoatrat 
dont  il  e'agit,  cette  ratification  a  eu  lieu  taoitement,  et,  en  tons  cas,  le 
proces  engag^  contra  le  Porte  ellememe  n'en  eerait  peut-etre  que  plus 
difficile. 

"  'Messieurs,'  dit  en  terminant  M.  I'avooat  du  Roi,  'pnisque  I'on  a 
beauooup  devo  ee  debat,  puisque  I'on  a  oru  devoir  de  parti  et  d'antre 
appr&ier  d'une  matii^re  bien  difierente  I'attitude  et  lea  droits  de  I'E^ypte 

Decembee-  1855. — 29 
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e  It  Fill  'P  '^P     Tester  tout 

k  {   t  6t      ^  pp         t  II      t  d  ^       d    1     migistrature 

F      y        d         d     h  mm  p  i     vi    t    pp       I     en  France 

Ji  g  1     li  mm         III       1     vi     t  d  m     d         1    France  de 

c  mbl     1    b  m    q       ^p  10       t  d    1 0     d     t  1    1  arbarie  de 

la        It        1    d    p  t  1    1    1  b    t6  1     b  t  d    1    I^galit^.     Et 

V  d       p      M  I  P  q  ^  ^  i''''^  ^h'm 

dl        t        piu  1       p         qU  'glp        ^"^^^f  puisse 

c         q     1       1 1    mp      t  1  1  p    t    1 1  1  b    tS  dos  iudi- 

Td  pi         t  lllpl  d         t  tl       uverainet^ 

d     p 

LTbl         fmmti  1  dl    jugemont 

d     t  1    t    t    — 

Atdq         lip        pldtd  1     Tribunaux 

r  tpjat  Ig  m  t^s,  b,  moina 

q     !  g        d  t  1  d         mm     lip       li^  par  eux 

e    F  mm     p    t      b  j        mp    t      tt   b  t        t    ritoriale  et 

Attlq  mt  ddlt  Ijgdt  t  tout  con- 

s  1      It  d  1    d  m  d 

Att    d     q  1     t  d     =1  1  t  t    n  pe  nelle  qu'il 

m  t  p    t  d  g         t  d     t  I  rapt       1  t  caua6  un 

P   J  d 

Atljttl  [  dldmdl      donnent  le 

e       t6     p  It        1    t  J     U      t  d    gee      tig    vernemeat 

1l  jp  t  t  p    t     1 

A  t     1    q      p         pp  e  tt    d        d      1       f    d  ait  pas  ex- 

a  p  Ijtp  ^tp^;  maia  an 

a  t     dm       ttftg  mtlte  t  g  uvernement 

ct  un  toiictionnaire,  auquel  il  a  et6  confere  nn  emploi  et  une  misaion  dont 

„  --.  le  demandeur  a  dfl  peser  les  oon8&[ueneea  *qu'il  serait  en  outre 
L  J  nfioessaire  de  rechercher  lea  causes  de  la  rupture  qui  motive 
I'aetion ;  que  de  pareillea  appreciations  ne  sauraient  appartenir  b,  la  juri- 
dictiou  Frangaise. 

"  '  Attendu  que  la  demande  ne  tend  pas  aeulement  h,  faire  validcr  des 
saiaieB-arreta  pratiqufiea  aur  des  mercbandiaes  appartenant  soit  au  gouyerne- 
ment  Egyptien,  aoit  i  M^h^met-Ali  peraonnellemcat,  mala  d'abord  et 
avaut  tout,  pr^judiciellement,  k  obtenir  centre  oe  gouvernement  la  somme 
de  100,000  franoa  de  dommagea-interets. 

"  '  Begoit  S.  A.  MSh6met-Ali  oppoaant  au  jugement  rendu  par  dfefaut, 
le  25  Aout  1846,  et  faiaant  droit,  declare  ledit  jugement  non  avenu; 

" '  Se  declare  incompetent  anr  la  demande  introduile  par  M.  Solon,  et 
le  oondamne  aux  d^pena.'  " 
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No.  1. 
Instrument  of  8uhrogatwn.{n\ 

"  X.  Les  miuistres  des  puissances  qui  oat  le  droit  d'ambassade,  peuvent- 
ils  le  mettre  ea  exercice  ? 

"  lis  ne  le  peavent  pas  d'enx-mSmes ;  inais  quelqnofoia  leurs  raaitreB 
lenr  en  conf^rent  le  droit,  et  alors  ils  en  uaent  oomme  del^ga^a. 

"  G u stave- Ad olphe,  JBoi  de  Su6de,  ayant  et4  tu6  ii  la  bataille  de  Lud- 
zen,  le  16  Novembrej  1632,  le  senat  de  Stockholm  charges  dn  gouverne- 
meat  de  toutes  les  affiiires  le  chaneelier  Oxenstiern.  Celui-ei  Doroma  ca 
cons6juenoe  Hugues  de  Groot  (G-rotius)  fi  I'ambassado  de  Fraaoe,  et  lui 
fit  expMier  des  lettres  de  er^ance  en  aon  nom,  Le  Cardinal  de  Richelieu, 
qui  T^gnait  alora  sous  le  nom  de  Louis  XIIL,  fit  beauooup  do  difficult^ 
de  I'admettre :  il  ptfitendait  que  le  pouvoir  general  du  cbancelier  ne 
s'Stendait  pas*jusqu'a,donnerd  un  autre  lecaractererepr^sentatif,  r^f-on-i 
et  que  le  senat  de  Su^de  pouvait  seal  confeer  oe  caraotfere  i  Groot.  L  J 
Ces  raisons  triomphSrent  d'abord ;  mais  le  ohanoelier  de  Suede,  passant 
en  France,  roprdsenta  an  cardinal  que  le  roi  ne  pouvait  pas  rejetor  son 
ambasaadeur,  sans  porter  atteinte  aux  traitfia  qu'il  avait  faita  avec  le  roi 
Ini-meme,  et  pour  lesquels  on  n'avait  paa  eontest6  la  auffisance  de  sea 
pouvoira.  Cette  consideration  fli5chit  le  ministro  Gioot  fat  agr6S,  et  on 
le  traita,  dit  Wioquefort  (liv.  i.,  sect.  3  ) '  comme  ambasaadeui  du  Sufede, 
et  non  du  cbaacelier  qui  lui  avait  donne  sa  commission,  en  vertu  de  la 
procuration  qu'il  tenait  dn  a&at.' 

"  Quelquc  temps  aprSs,  le  Oomte  de  Pegnarande,  ambaa'adi-ur  d'Es- 
pagne,  nomma  des  ministres  pour  le'  negociations  de  Munster;  voiei 
les  termes  de  la  commission  qu'il  leur  fit  expedier :  '  d'autant  qu'il  a  plu 
au  Roi  d'Espagne,  mon  seigneur,  nous  doaner  poavoir  et  aatoritfi,  par 
ees  lettres  du  25  Ffivrier,  1645,  de  trailer  pais  ou  trfeve  avec  les  hauta 
et  puissans  seigneurs,  iStats  des  Provinoes-Unies,  iesqueiies  lettres  com- 
mencement ainsi  .  .  .  . ;  c'est  pourquoi,  en  vertu  du  pouvoir  et  autotit^ 
quo  Sa  Majeste  nous  a  donn^,  par  lequel  je  puis  me  faire  assister  d'nne 
et  de  plusieura  peraonnes,  et  par  lequel  il  m'est  permis  de  me  les  substi- 
tuer,  subroger  et  de  les  nommer,  je  nomme  et  constitue  par  ces  pr^entes 
frfere  Joseph  de  Bergagne,  arehevfeque  de  Malines,  Diego  de  Soavadra  et 
Antoine  Lebrun  .  .  .  ,  toua  et  chacun  d'eux,  pleaipotentaires  h,  la  paix 
universelle  de  Munster,  auxquels  j'aifait  passer  et  fais  passer  la  meme 
autorite  et  le  meme  pouvoir  'a,  moi  attribufis  par  Sa  Majesty,  et  les  sub- 
Btitue  h  moi;  afin  qii'au  nom  et  de  la  part  de  sadite  Majesty,  ils  puis- 
sent  nfigocior  et  coQoIure  toua  traits  do  paix  ou  de  tr6ve,  oa  toua,  on 
bien  chacun  d'eux  en  partioulier,  tant  en  mon  absence  qu'en  ma  pr&ence.' 

"  Wioquefort  ^ibid.)  remarque  que  oes  ministres  furent  regus  et  trait^s, 

(n)  Merlin,  li^pertoire  de  Juriaprudence,  tit,  Ministre  Public,  vol.  x.  s.  10,  p.  256. 
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non  eomme  am  bas  sad  ears  du  Oomto  de  PegnaraDiie,  maia  oomme  pUni- 
polenliaires  du  Roi  d'Espagne. 

"  II  en  serait  de  m§me  aujoard'hui  en  Franco,  si  un  regent  d^putait 
dea  ministres  dans  nne  cour  gtrang^re.  Oes  ministres  ne  seraient  pas 
cousidSr^3  comrae  envoyfia  par  le  rggeut,  maia  par  le  roi  lui-memoj  et  oe 
serait  Sa  Majesty  qui  parlerait  dans  leurs  lettres  de  crfianeo. 

"C'est  ainsi  que,  pendant  la  r^genoe  du  Duo  d'OrlSans,  lo  Cardinal 
Dubois  no  nfigociait  Ji  La  Haye  la  triple  alliance  de  1717,  qu'en  vertu 
de  lellres  de  orSance,  de  pleins  pouvoirs  et  meme  d' instruction  a  offieielloa 

"  II  eat  vrai  (comme  I'atteete  Wicquefort  k  I'endroit  eit^)  que,  pendant 
la  detention  dea  roia  Jean  et  Erangoia  I  ,  le  Dauphin  Charles  et  la 
Duchesae  d'Angouleme  s'attribu[uent,  ea  vertu  de  la  rSgenoe  qui  leur 
avait  6t6  di5cerii^e,  le  droit  d'eovoyer  en  Icur  nom  dea  ambaasadeura  aus 
p,„„„-.  cours  iStrangSres.  Mais  c'est  qu'alors  *le8  rSgeos  gouvernaient 
L  -•  dana  uae  forme  diffdronte  de  cells  qui  a  6te  etablie  depuis,  V. 
1' article  Regence, 

"  Dana  le  temps  que  I'Bapagne  avait  k  Naples  un  vioe-roi,  a  Milan  un 
gouverneur,  et  Ji  Brnxelles  un  gouyerneur-general,  elle  laissait  h  ces 
officiers  le  droit  de  trailer  en  leur  nom,  par  ambaasadeura,  avec  les  autres 
puissances. 

"Le  premier  Avril,  1524,  il  fut  conclu  entre  le  pape,  la  ville  de 
Florence  et  TEmpereur  Cbarles-QuiBt,  un  traiti5  dana  leqnel  celuici 
n'etaiC  reprSaente  que  par  Gattinara,  pl6aipotenliaire  du  Comte  de  Lan- 
EOy,  vice-roi  de  Naples. 

"  Dana  le  memo  sifiolo,  le  Due  d'Albe,  successeur  du  Comte  de  Lan- 
noy,  d6puta  il  Rome  le  Marquia  Trevico. 

"  Eq  1562,  Don  Pi5dro  \  Ar  „on  vice  roi  de  Naples,  fit  complimenter 
Charles  IX.  snr  son  exaltation  par  un  mm  stre  que  le  nouveau  pape 
aeoueillit  trSa-bien. 

.  "En  1577,  Don  Juan  d  \utnche  gowerneur  dea  Pays-Bas,  envoya 
des  arabassades  solecnelles  1  empereur  aus  pr  ncea  d'Allemague  et  au 
Jtoi  d'Angleterre, 

"En  1588,  il  se  tint  en  Flandre  un  oongrSs  de  ministres  ospagnola  et 
anglaia;  et,  quoique  lea  lettres  de  cr6ance  des  premiers  en  fuaaent  signSea 
que  du  Due  de  Parme,  gouverneur-general  des  Pays-Baa,  cela  n'arreta 
pas  les  conferences. 

"  Dix  ana  apr&s,  le  Cardinal  Albert  d'Antriche,  succeaaeur  du  Dae  de 
Parmo,  envoya  une  deputation  aus  villes  anseatiquea. 

"  Pour  lo  gouvemeur  de  Milan,  il  etait  telle  meat  re  ape  ct6  dit  Wicque- 
fort, '  que,  des  qu'll  arrivait  dans  son  gouvernement,  tous  lea  prinoes 
voisina  le  faiaaient  complimenter  par  leurs  ambaasadeurs,  et  il  rSpondait 
h.  leur  oivilite  en  leur  cnvoyant  les  siens.' 

"  Cependant,  en  16i6,  Caumartin,  ambassadeur  de  France  auprfes  dea 
Cantons  Suiases,  se  trouvant  avec  Casati,  ambasaadenr  du  gouverneur  de 
Milan,  lui  conteata  la  quality  qu'il  s'attribuait ;  il  pretendit  que,  n'ajant 
point  de  lettrea  de  crdance  du  Roi  d'Espagne,  on  ne  pouyait  pas  lo  coq- 
aid&er  comme  ministre  de  ce  prince;  et  qu'en  consequence,  les  cantons 
ne  devaient  pas  lai  donner  audience  dans  leur  assemblee   generale. 
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Casati  rfielama  vainemont  la  posseaaion  du  gouverneur  de  Milan,  de 
trailer  par  ambaasadeurs  avec  toutcs  les  coura  voisioes,  et  le  traitemeat 
que  soa  pSre  et  sea  clem  frferes  avaient  eux-raemaa  re§u  en  eette  qualitS, 
quoique  ieurs  lettrea  de  creanee  ne  fuasenfc  signeea  que  de  lui ;  lea  raiaona 
de  Caumartin  I'emporterent,  et  I'asaembl^e  g6nerale  no  voulut  pas  donner 
audience  h,  Casati,  quoiqu'on  la  lui  eflt  promise. 

"De  nos  jours  encore,  aoua  avoaa  vu.  le  besoin  et  I'usage  placer  quel- 
quefois  un  corpa  diplomatique  auprfis  de  oes  officiera  principaux  h  qui, 
dans  I'^loignemeat,  le  soaverain  donnait  differens  litres.  Ainsi,  avant  la 
conquete  de  la  Belgique,  Bruxellea  avait  eacore  dee  Ministres  strangers, 
rfiaidant  prfes  du  gouverneur-g^n^ral  des  Paya-Baa  autrjelijens. 

"Lea  meines  motifa  autoriaent  les  gouyeraeura  Europiiena  en  r^ooil 
*AB]erique  h  envoyer  dea  ambaaaadeura  prSa  des  nations  sauvages,  <-  -• 
k  en  recevoir  d'elles,  et  Jl  ae  d^puter  respeotivemeat  dos  offioiers  avec  ce 
caraet^re  public. 

"Wos  grandea  oompagnies  de  commerce  en  Aaie  et  en  Afrique,  envoy- 
aient  et  reccTaieiit  pareilleroent  des  deputSa,  qui,  pour  en  jmposer  davan- 
tage,  ne  maaquaient  pas  de  prendre  le  titro  d'ambassadeura ;  oa  a  donn^ 
ee  titre  h  des  iieutenana  d'iafanterie,  h  des  faetoura  de  comptoir,  ^  ua 
capucin. 

"  Maia  on  aent  bien  qne,  poor  agir  ainai,  il  fallait  que  ees  eompagaies 
en  euEsent  re§u  du  gouvernement  I'autorisation  espresse  e 


No.  2. 
An  Act  for  preserving  ike  Privileges  of  A'rtihassadors,  and  other  publick 
Ministers  of  foreign,  Princes  and  Slates.fo^ 
Whereas  several  lurhilent  and  disorderly/  persons  having  in  a  tnost 
outrageous  manner  insulted  the  person  of  Sis  Excellency  Andrew 
Artenaonowita  Matlneof,  Amhassc^or  Extraordinary  of  His  Czarish 
Majesty,  Emperor  of  Great  Russia,  Her  Majesty's  good  friend  omd  ally, 
by  arresting  him,  and  talcing  him  by  violence  out  of  his  coach  in  die 
publicic  street,  and  detaining  him  in  custody  for  several  hours,  in  coti,- 
tempt  of  the  protection  granted  by  Eer  Majesty,  contrary  to  the  law  of 
nations,  and  in  pr^udice  of  the  rights  and  privileges  which  ambassadors 
and  other  publick  ministers,  authorized  and  received  as  such,  have  at  all 
times  been  thereby  possessed  of,  and  ought  to  he  hept  sacred  and  inviola- 
ble; be  it  tberefore  declared  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  Parliament  assembled,  and  by  tbe  authority  of  the  aame.  That 
all  actions  and  auita,  writs,  and  processes  commenced,  sued,  or  prosecuted 
against  the  said  ambassador,  by  any  pereon  or  persons  whatsoever,  and 
all  bail  bonds  given  by  tbe  said  ambassador,  or  any  other  person  or  per- 
sona on  hia  behalf,  and  all  recogniaanoea  of  bail  given  or  acknowledged 
iu  any  auch  action  or  suit,  and  all  proceedings  upon  or  by  pretest  or 
colour  of  any  such  aotion  or  suit,  writ  or  process,  and  all  judgments  had 

(o)  7  Anjie,  cap.  12. 
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iheroupon,  are  utterly  null  and  void,  and  shall  bo  deeniod  and  adjudged 
to  bo  utterly  null  and  void,  to  all  intenta,  constructions,  and  purposes 
whatsoever. 

II.  And  be  it  enacted  by  the  anthority  aforesaid,  that  all  entries,  pro- 
ceedings, and  records  against  the  said  ambassador,  or  his  bail,  shall  bo 
vacated  and  cancelled. 

*III.  And  to  prevent  the  like  insolencies  for  the  future,  be  it 


[■^6"n 
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whtp       Ipll  dllhffblff        dth       fS  d 

m      t  f  J     t  d        th  f         f  I  h      by 

qdtoh  dtthAt         thyll  h  tyt 

th      p     1 
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*No.  3.  ['626] 

Memoir  of  the  French  Minister  (1772)  on  the  Privileges  of  Amhasaadora 


«  Miinoire  que  le  minidre  de  France  fit  remetfre  aux  ambassadeurs  el 
ministres  itrangers  residant  &  Paris,  ert  Fdvrier,  1772. (^) 

" '  L'iMMUNITB  des  ambassadeara  et  autres  ministres  publics,  est 
fottd^e  sur  deux  prinoipes  ;  (1)  sur  la  dignity  du  earadire  reprisentatif 
avjjuel  ils  partictpent  plus  <m  moim;  (2)  $\ir  la  convention  tacite  qui 
results  de  ce  qu'en  admettant  un,  ministTe  itranger,  on  reconnait  les 
droits  qve  Fusage  ou,  ei  Von  veut,  le  droit  des  ffens  lui  acoorde. 

Lo  drot  de  repr^sentatioii  les  autonse  ^  jouir,  dans  ane  meeure 
d  term  n6e  des  prerogatives  de  leurs  mattrea.  En  vertu  de  la  convon- 
t  on  tj;,ite  ou  ce  qui  est  la  meme  chnse,  en  vertu  du  droit  des  gens,  ils 
peuvont  OS  g  r  qu'on  ne  fasse  rieu  qui  les  trouble  dans  leurs  fonctiona 
publ  ques 

L  exe  nption  de  la  jundiction  ordinaire,  qa'on  appelle  proprement 
imnvwaite,  dficoule  uaturelloment  de  ce  double  priceipe.  Mais  I'immu- 
nlte  n'est  point  illimitee ;  elle  no  peut  s'Stendre  qu'en  proportion  des 
motifs  qui  lui  servent  de  base. 

"  '  II  resulte  de  li  (1)  qu'un  ministre  puMic  ne  peut  enjouir  gu'aittani 
gue  son  mailre  enjouirait  lui-metne  ; 

"'  (2)  Qt^il  ne  peut  en  Jouir  dans  le  cae  oil  la  convention  tacile  entre 

"  I  Pon   ecla  max  m     pa   d       x   npl     analogues  ^  I'objet  de 

cea  obaervat    a     on     ma  qu    a 

" '  (1)  Q  I  t  n  tant  qu  un  m  n  t  p  d  n  immunitfi,  et  ae 
rend  aujet  laju  1  t  n  1  al  1  ^u.  1  h  i  des  manoouvres  qui 
peuvent  et  e      ga  d  n  m  I  F    t     tf\a  troublcnt  la  s&u- 

rite  publi  [u       L   x  mpl    du  P   a     d    0  11  m  natate  ces  maximes 

a,  oet  egar  1 

"  '  (2)  L  mmnn  t^  n     p  ut  d    ut       ff  t  que  d'Scavter  tout  ce 

qui  pourr    t    mp    h     1    m  n    t     publ     1        ^u     't,  ses  fonctions. 

" '  De  1  1  ^  ul  qu  1  p  nn  ul  1  m  niatre  jouit  de  I'im- 
mnnite,  et  qu  b         put  t  j  na  interrompre  sea 

fonctions,  a  usqunmnt  p  Sddnl  pays  oH  il  est  accrS- 
dit^,  sont  s  um  1  pu  as  n  t  i  1  t  at  par  une  r-*Q07-| 
suite  de  ce  p   n    p     qu  un    m       n    u  un  t    qu  un  miniatre  L         -I 

Stranger  p     ed    a  t    n  F  an  nt      i  tf       us  memes  lois  que  lea 

autres  h6r  t  ges 

"'(3)  L  n  nt  n  t  t  u  1  j  11  i  mmunit^  ae  fonde,  eesae 
lorsque  le  m      t  m    f    m  li  m  nt  M    ut     t6  locale,  en  contrac- 

tant  par-d      nt  ua  n  t  t     d        n    a     qa  Qt  I'autorlti^  civile  du 

paja  qu'il  babite. 

" '  Wicquefort  qui,  de  tons  les  auteura,  ost  le  plua  z61e  pour  la  defense 

(p)  De  Martens,  Causes  C£16bres,  t.  ii.  p.  112. 
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du  droit  des  ministrea  publics,  et  qui  s'y  livrail  avee  d'autant  plus  do 
chaleur  qu'il  dSfendait  aa  propre  cause,  convieni;  de  ce  principe  et  avoue  : 

" '  Que  lee  ambassadeurs  petwent  etre  forces  de  remplir  les  contrats 
gu'i'fo  ont  passes  par-devant  notairef  et  qn'on  pent  saisir  leurs  meubles 
pour  prix  de  layer  des  maisom,  dont  les  haux  awraieat  iti  passes  de  cette 
maniere.    {T.  I.  p.  416.) 

"  '  (4)  L'immuniti5  ^tant  fondee  sur  une  conyention,  et  tonte  oonven- 
tion  ^tant  rfioiproque,  le  miaistre  public  perd  son  prifilfege,  lorsqu'il  en 
abuse  contra  les  intentions  conatantcs  de  deux  souveraius. 

"'C'est  par  oette  raiaonqu'un  ministre  public  ne  peut  pas  ae  pvcvaJoir 
de  son  privilege  pour  se  dispenser  de  pajer  les  dettes  qu'il  peut  avoir 
contraetfes  dans  lea  pays  oil  il  reside : 

"'(1)  Farce  que  i'intention  de  sou  maitre  ne  peut  point  etre  qu'il 
viole  la  premiere  loi  de  la  justice  naturelle,  qui  est  anl^rieure  aux  privi- 
leges du  droit  dca  gens; 

"'(2)  Parce  qu'auoun  souverain  ne  veut,  m  ce  peut  vouloir  que  ces 
prerogatives  tournent  au  dfitriraent  de  sos  sujots,  et  que  le  caracf  ere  public 
devienne  pour  eus  un  pifege  et  an  sujet  de  ruine  : 

"  '  (3)  On  pourrait  saisir  les  biens  mobiliera  du  prinoe  mema  que  le 
miniatre  reprSsente,  s'il  en  possedait  sous  notre  juridiction  ;  de  quel  droit 
lea  biens  du  ministre  seraient-ils  doac  eiceptfia  do  cette  rSgle  ? 

"'{4)  L'immumt6  du  miaistre  public  conslste  easentiellement  k  la 
faire  considfirer  conime  a'il  oontinuait  h.  r&ider  dans  lea  Etats  de  son 
mattre. 

" '  Bien  n'empecbe  done  d' employer  vis-ii-vis  de  lui  les  moyons  de 
droit  dont  on  uaerait  s'il  se  trouvait  dans  le  lieu  de  son  domicile  ordinaire. 

"'(5)  II  en  reaulte  qu'on  peut  le  sommer  d'une  mani^ro  ISgale,  de 
satisfaire  h  ses  engagemena  et  de  payer  aes  dettes,  et  Bynkershoek  decide 
formollement,  p,  186,  que  ce  n'est  pas  pev,  respecter  la  maison,  d'un  am- 
hassadeur  que  Wy  envoyerdes  offioiers  de  justice,  pov/r  signifier  ce  dont  il 
est  besoin  de  donner  connaissance  A  I'amhaisadeur. 

"  '  (6)  Lo  privilege  des  ambassadeurs  ne  regarde  que  lea  biens  qa'ils 
possMcnt  comme  ambassadeurs,  et  sans  iesquela  lis  ne  ponrraient  exercer 
les  fonctions  de  !eur  omploi. 

'"Bynlferstioek,  p.  168,  et  172,  et  Earbeyrao,  p.  173,  sont  de  cot 
r*R9Sl  *^™f  ^*  '^  ™'"'  ^^  Hollande  a  adopte  cette  base  dans  I'ajourne- 
L  J  ment  qu'elle  fit  signifier  en  1721  il  Teavoye  de  Holstein,  apr^s 
avoir  accordi  saisie  de  tons  ses  hiems  et  effets,  autres  qtie  meubles  et  4qui- 
pages,  et  autres  eJioses  appartenantes  a  son  caractere  de  minislre. — Oe 
sent  les  termes  de  la  cour  de  Hollande  du  21  Fevrier,  1721. 

"'Ces  e on sid Orations  jastifient  soffisamment  la  r6gle  qui  est  reguo 
dana  toutea  les  cours,  qu'un  miniatre  public  ne  doit  point  partir  d'un 
pays  sans  avoir  satisfait  aea  orSanoiers. 

'"Lorsqu'un  minislre  manque  il  ee  devoir,  quelle  est  la  conduite  ^ 
tenir?  e'eat  la  seule  question  essentielle  que  la  matiferepuiase faire  naitre. 
EUe  doit  se  decider  par  un  usage  conforme  aux  difierentes  maximes  qu'on 
a  gtablios  ci-dessus. 

'I'Onne  parlera  point  de  i'Angleterre,  oil  I'esprit  de  la  legislation, 
bornS  Jt  la  lettre  de  la  loi,  n'admet  point  de  convention  taeite,  ni  de  prC- 
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cato,  ajiisqu 
tres  publics, 

"  '  Bans  toutes  les  autrea 


langor  d'une  loi  positivo  dans  une  oiatifere  ausai  d^li- 
peche  de  Eser  l^alement  lea  prerogatives  des  minis- 


j,  la  jurisprudence paruit  h,  peu  prfis  ^galc, 


"  '  A  Vimne,  le  mar&halat  de  1' empire  s'arroge,  sur  tout  ce  qui  ne 
tient  pas  h  la  personne  de  I'ambaasadenr  et  h,  ses  fonctiona,  une  juridic- 
tion  proprement  dite,  dans  one  ^tendne  qu'on  a  quelquefois  eavisagiSe 
difficile  h,  ooneilier  aveo  lea  maximea  gen Srale meat  reguea.  Ce  tribunal 
veille  d'une  manifere  particuli§re  sur  le  paiemont  des  detles  contraoteea 
par  lea  ambaasadeura,  surtout  au  moment  de  leur  depart. 

" '  On  en  a  vu  I'ezample,  en  1764,  dans  la  pevsonue  de  M.  le  Comto 
de  Gzernicheff,  arabasaadeur  de  Eussie,  dent  les  effets  fureut  arrStSs  jus- 
qu'fi  oe  que  le  Prince  de  Liechtonstein  se  fut  rendu  aa  caution. 

" '  En  Sussie  un  miniatre  public  est  aasujetti  &  annoncer  son  depart 
par  irola  publications.  Ou  y  arieta  lea  enfana,  les  papiers  et  les  effets  de 
M.  de  Bausset,  ambasaadeur  de  France,  jusqu'^  ce  que  le  roi  eut  fait  sou 
affaire  des  dettes  que  ce  miniatre  avait  contraoteos. 

"'A  la  Saye,  le  conseil  de  Holknde  a'artoge  une  juridiotion  propre- 
ment dite  dans  Eea  Flats  ch  les  iut^Srets  dea  sujets  ae  trouveat  compromis. 


<Bb1 


peraonne,  qui  t 
jug^rent  qu'elli 
ploit  qu'auz  ge 

" '  A  Berlin, 
et  gardS,  parce  qu  1 
mens  r^it^^s  du  m  ^  t 

"'A  2^n«,  le 
regno  d'EMANTJEL      L 
violence ;  maia  por 
avaient  6t6  faitea  i 
dettes. 

" '  Ces  exemple  p 
ministre  Stranger  p  t 
mSme  1' extension  q 

"  '  On  a  soutenu  q 
pour  justifier,  en  caa  de 


pl    t  f  t 
t    d      pl 


1    mb       d 
1  23  1    B 


ambassadeur  d'l 
(By  1  crshoek,  p.  188 ;)  W  Etats 
J     1  n'aurait  fallu  reraetlre  I'ex- 

I  ministre  de  Su^de,  fut  arrStfi 

V  sellier,  i 


d'Espagne  fut  arrete  sous  le 
disculpa  fi  la  v^rit^  de  cette 


•1  1    ml  a^sadeur  fi  payer 

t      fE      p        etablir  en  principe  qu'un 

t       t  i  p  J  r  aes  dettes.     lis  constatent 

q    Iq    f      d        e  au  droit  de  coaction. 

fS     t  d         t     i    miniatre  de  payer  ses  dettes 

I  judiciaires  et  meme  la  saiaie  des 


" '  Grotius,  liv.  ii.  ohap.  18,  dit ;  que  si  un  ambassadeur  a  contracld 
des  dettes  et  ^u'il  n'ait  point  d'immeuhles  dam  le  pays,  il  favt  lui  dire 
Ttormetement  de  payer ;  s'H  le  refu&ait,  on,  s'adresserait  a  son  matlre, 
apres  jwot  on  en  viendraiC  aux  votes  que  I'&ti  prend  centre  les  ddbiteurs 
qui  sont  d'une  autre  Juridietion 

'<  Or  ce  nt  1     f      ^         1  g  1     I'^i  tombent  sur  les  biena  de 

I'ambassad  '       <1  q  t    mm^liatement  n&essaires  a 

I'exercice  d  f  *3         ^     "^^ji*  observe. 

" '  L'op  1     p]      m  dfi  t  q     1     onvient  dans  tons  les  cas  de 

s'absteuir  t  nt  q  1  t  p  bl  d  d  cr  atteinte  £  la  dfcence  qui 
doit  euvii  1  t^     ^    bl       m      1    souverain  eat  autoris^  &  em- 
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ployer  I'espece  do  coaction  qui  n'emporte  auoun  trouble  dans  ses  fonotions, 
et  qui  eonsiste  h.  intevdire  a  I'ambassadeur  la  aortie  du  pajs,  avanl  qu'il 
ait  satisfait  h,  ses  engagemens. 

" '  C'est  dans  oe  sens  que  Bynkershoek  conseille  d' employer  coBlre 
les  ambagsadeurs  des  actions  qui  emport«nt  plus  une  dfifeuse  qu'une 
ordre  de  farre  telle  ou  telle  cbose.  Co  n'est  alors  qu'une  simple  defense, 
et  personne  n'oserait  aoutenir  qu'il  aoit  illioite  de  so  d^fendre  ooutre  un 
ambasaadeur,  qui  ne  doit  pas  troubler  les  iiabitans  ea  usaut  de  violence 
et  emportant  ce  qui  appartient  a  autrui. 

«  '  Cette  maxime  est  encore  plus  de  saison,  lorsque  dos  oirconstances 
partiouliferes  et  aggravantes  chargont  lo  miniatre  d  p  h  d  mauvaise 
foi  et  de  manosuvres  reprShensiblea. 

"  'Lorsqa'il  viole  lui-mcme  ainai  la  aaintet  d  n  a  t  re  et  la 
security  publique,  ilne  peut  point  exigcr  que  d    ut       le       [     tent, 

" '  Pour  appliquer  ces  maximes  au  cas  part  ul  d  M  le  Baroa  de 
■Wrecli,  ministre  plfinipotentiaire  du  Landgrave  d  H  Ca  1  il  auffit 
de  rappelor  sa  conduito  dopuis  son  arrivee  Ji  Pa  ,  t  q  t  ut  d  puis  buit 
mois. 

" '  Les  voies  indScentes  qu'il  avait  adoptfies  pour  se  procurer  de  1' argent, 
ayant  6t6  aupprim^eaj  il  a' est  liyro  a  toates  sortes  de  manoauTres,  que 
les  m^nagemens  qu'on  a  pour  son  oaraotfere  empeoheat  de  caraet^riser. 

"  '  On  se  contentera  de  remarquer,  que  tout  conduit  a  penser  que  ce 
ministre  a  formiS  le  desaein  de  frustrer  aas  cr^anciors  en  aortaot  du  roy- 
r*ft^m  ^"^^  r  ^^  eatte  circonstanoe  suffit  pour  autoriser  *h,  prendre 
1-  J  contre  lui  les  memea  mesurea  qu'on  prendraii,  s'il  ^tait  effeotive- 
ment  sorti  du  royaume,  apr&a  avoir  d^poaS  son  caraet^re  par  la  remiae  de 
ses  lettres  de  rappel. 

"  '  Le  niinistSre  des  affaires  6trang6res  l*a  fait  eshorter  par  le  magis- 
trat  charge  de  la  police,  et  I'a  exhort^  lui-memo,  a  fairo  honneur  fi  ses 
engagemeos. 

"  '  Dfes-lors  les'poursuites  qu'on  pouvait  faii'e  contre  lui  devenaient  legi- 
times, pourvu  qu'elles  ne  paasaasent  pas  les  bornes  indiqu^ea  plus  haut. 

"  '  Le  Marquis  de  Bezona  ae  trouvait  meaie  dana  un  oaa  plua  particu- 
lier;  le  Baron  de  Wreoh  avait  contraoto  avee  hi  par  wjrit;  il  avait  pro- 
mis  de  fourcir  caution  bourgeoise  pour  1' execution  du  bail  de  la  maison. 
Le  Baron  de  Wrech  avait  done  contracts  Tengagcment  d'assujettir  iadi- 
rectement  cette  ex&iution  a  la  juridiction  territoriale  dans  la  personne  de 
sa  caution.  II  est  vrai  qu'il  n'a  pas  jug6  k  propoa  de  remplir  cette  obli- 
gation; mais  oomme  il  est  assur^ment  le  garant  de  aon  propre  fait,  le 
Marquia  de  Bezona  pouvait,  selon  lea  r&gles  de  I'equitS  et  du  bon  seas, 
s'en  prendre  h,  lui-memc ;  et  il  ne  peut  §tre  admia  h,  se  faire  un  titre  de 
la  mauvaise  foi  meme  qui  caract^rise  le  refua  d'exocuter  cette  clause  do 

" '  C'est  d'aprfia  ces  consideration  a  que,  sur  les  plaiutes  multipli^es  des 
crSanciera  da  Baron  de  Wrech,  Is  ministre  des  affaires  ^trangferos  crut 
devoir  suspendre  I'exp^dition  du  passeport  que  ce  ministre  demanda  pour 
sortit  du  royaume,  en  all^guaat  des  ordrea  du  Landgrave  son  maltre,  jus- 
qu'fi  oe  que  les  intentions  de  oe  prince  fussent  oonnues  par  le  canal  du 
ministre  qui  reside  de  la  part  du  roi  aupr^s  de  lui. 


>v  Google 


APPENDIX.  451 

"  '  II  permit  en  memc  temps  au  Marquis  de  Bazons  do  faire  valoir  ses 
droits  par  les  voies  Mgalas,  et  jl  en  pr^vict  le  Baron  de  Wrecli. 

«  '  Oe  ministrc  s'fitant  n^anmoia  plaint  qu'on  s'etait  pr^valu  de  cette 
permission  pour  forcer  sa  porte,  pour  lui  signifier  1' exploit  do  la  vente  de 
ses  moables,  et  tout  aote  de  violence  devant  etre  banni  des  precedes  en 
pareil  oas,  on  n'a  pu  s'empeeher  do  blamer  eet  exo^,  et  on  a  cru  devoir 
Buspandre  toute  poursuite  ult&isure.  Mais,  afin  de  concilier  la  protec- 
tion que  lo  roi  doit  a  ses  sujeta,  avec  lea  Sgarda  dus  aa  caraetoro  pabUo, 
et  afin  de  remplir  touB  les  proeed^s  que  les  regies  du  droit  dea  gena  peu- 
vent  dioter,  le  miaistfire  dea  affaires  etraugores  vient  de  d^Krer  au  Land- 
grave lui-meme  la  conduits  de  son  ministre. 

"  '  Co  prince  pouvra  d'aatant  moins  trouver  &  redire  h,  la  oonduite  qui 
a  ^t^  tenue  avec  son  ministre,  qu'an  fait  r&ent  a  mia  en  Evidence  le  sen- 
timent qu'il  avait  lui-meme  aur  I'imniunit^.  II  fit  en  effet  emprisonner, 
11  y  ii  quatre  ou  cinq  ans,  le  Comte  de  Wartensleben,  ministre  de  Hol- 
lande,  pour  le  forcer  de  rendre  compta  d'uno  foodation  dont  11  ^tait  I'ex^- 
euteur.  L'entreprise  aur  la  personne  d'une  ministre  public  fut  h  la  v6rit6 
oondamnSe ;  maia  lea  Etata  g6neranx  ne  contestSrent  pas  la  juridiotiou 
du  *Landgrave ;  et,  dans  le  cas  oil  ae  troave  lo  Baron  de  Wrech,  r^pgo-i-i 
les  prinoipes  que  ce  prince  a  soutenus,  ne  lui  permettront  pas  de  L  -1 
soaatraire  son  rainiatre  aux  mesures  capables  d'aaaurer  les  droits  doa 
Bujets  du  roi,  ni  de  les  priver  du  seul  gage  qu'ils  aient  de  I'ex&iution  do 
leura  conventions  avec  iui.' 

"  ha, '  Gazette  de  France'  ayant  publie  ce  m^moire  dans  une  de  ses 
feuilles,  le  Baron  de  Wreeh  ea  porta  plainte  au  Due  d'Aiguilloo  ;  qui 
toutefois  se  contenta  de  lui  faire  la  reponae  suivante. 

NO.  IV. 

"  Lettre  da  Due  d' Aiguilhn  au  Baron  de  Wreeh  •ministre  do  Sesie-  Cassel 

a  la  cow  de  France;  du  23  Janvier,  1772. 

« I  Jb  ne  perda  paa  un  moment,  Monsieur,  pour  r^pondre  h,  la  lettre 
que  vous  m'avez  fait  I'hoaneur  de  m'^orire  lo  22  de  ce  mois. 

" '  C'est  avec  une  peine  bion  vivo  que  j'apprenda  que  I'on  a  iDs6r6 
dans  la  gawtte,  ife  .  .  .  un  gorit  relatif  ii  votre  position  ot  qui  vous 
soib  iDJurieux.  Je  m'emprease,  Monsieur,  de  voua  dtScIarer  que  je 
d&avoue  tout  ce  qu'on  pent  avoir  public  sur  cette  affaire,  qui  par  sa 
nature  et  par  lea  mesures  que  le  roi  a  jug^  h,  propoa  de  preudre  doit  Stre 
tenue  secrete.  Je  ne  puis  done  qa'applaudir  au  parti  que  vous  avez  pris 
de  demander  justice  contro  la  pubiicite  donnee  fi  cette  affaire  et  voua  prie 
d'agr^er  I'aaauranee  de  ma  haute  conaid Ovation. 

"  '  VeraaiUea,  le  23  P^vrier,  1772. 

"<Lb  Doc  d'Aiquillon.' 

I'  Ce  ne  fut  que  lorsque  la  Landgrave  de  Hesse-Cassel  eut  fait  son 
affaire  doa  engagomens  pris  par  le  Baron  de  Wrech,  quo  celui-ei  obtint 
ses  passoporta,  et  put  quitter  Paris." 
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Amhassador. —  Oivil  Jurisdiction,  &c. 

TAYLOR  V.   BEST,    DEOUET   AND   SPEaLIsa.{2} 

Ambassador — Secretary    of    Legation — Privilege — Iix&nipiion,    from 
Suit — Attorning  to  Jurisdiction — Stay  of  Proceedings. 

"  An  action  having  been  brought  aghast  a  forBign  rainiater  and  other  co-contrac- 

till  issae  joined,  and  got  a  rule  for  a  special  jury.  He  then  applied  to  the 
Court  to  stay  all  proceedings  against  him,  on  the  ground  that  he  was  exempt 
&om  Buit  in  this  conntry ;  but  the  Court  refused  to  do  ao  (aa  he  bad  not  been 
interfered  with  in  his  person  or  his  goods,)  on  the  ground  that  he  had  attorned 
to  the  jurisdiction  by  his  voluntary  appearance. 

"  A  eecretary  and  councillor  of  legation  of  a  foreign  Sovereign,  appointed  by  him, 
and  having  charge  of  the  executive  of  the  legation,  anji  acting  in  the  abaence 
of  the  ambassador  as  diarge  d'Affairei,  ia  a  public  minister  to  whom  the  privi- 
leges of  ambassadors  apply. 

"A  foreign  ambaasador  does  not  lose  his  privilege  of  esemptlon  from  suit,  by 
tradiog  in  this  country  although  his  domestic  servants  do,  under  the  limitation 
in  the  7  Anne,  c,  13,  s.  5. 

"  ^rwe.— Whether  an  ambaaaador  can  be  brought  unwillingly  into  the  Courts  of 
this  country  by  process  not  affecting  eithec  his  person  or  his  goods." 

"This  action  was  brougbt  a     ntth     Ifolnt  d       tors  of  a 

P  „„„,  aooietj  formed  in  Uel  um  and  T  n  1  n  f  w  I  the  Bojal 
L  '^^•^J  »Nasaau  Sulphate  of  B    jt     M  n      t  d  p     t    paid  by 

the  plaintiff  on  shares  in  th         d  j      B  f       th    w    t    ssued  in 

June,  1853,  M.  Drouct,  who  w  'i  t  y  f  L  t  n  f  th  King  of 
the  Belgians,  instructed  hia  tt  n  y  t  w  t  h  att  n  y  for  the 
plaintiff,  to  ask  if  a  writ  wa  t  h  u  d  nd  f  t  wa  t  d  rect  that 
it  should  be  sent  to  him ;  and  aft      th     w   t  w  u  d  M.  Drouet 

directed  hia  attorcey  to  onte  an  pp  n  wh  h  h  d  d  a  ordiagly. 
M.  Drouet  was  abroad  from  Jun  t  li  th  b  nn  g  t  D  luber  on  the 
duties  of  bis  office,  and  in  th  m  an  t  ni  th  tap  ded.  M. 
Drouet  pleaded  the  general  ue  by  h  tt  n  y  N  t  f  trial  was 
given  for  the  20th  of  December,  and  a  sp  c  Iju  y  w  bf  d  on  the 
application  of  M.  Drouet.  Oa  M.  Drouet's  return  to  England  in 
December,  hia  attorney  took  out  a  summons  to  stay  all  proceedings,  or 
to  strike  out  his  name  from  the  proceedings  in  the  action,  on  the  ground 
of  hia  privilege  as  a  public  minister.  The  summons  was  heard  before 
Talfourd,  J.,  who  ordered  proeeedinga  to  be  stayed  till  the  5tli  day  of 
the  next  term. 

"  Willes  (Jan.  12)  moved  for  a  rule  nisi,  on  behalf  of  M.  Drouet, 
upon  affidavits  of  the  foregoing  facta,  calling  on  the  plaintiff  and  the 
other  defendants  to  show  cause  why  all  the  proceedings  should  not  be 
set  aside,  or  further  proceedings  stayed,  or  M.  Drouet's  name  struck 
out;  or  if  the  rule  should  not  be  made  abaolu'te,  why  M.  Drouet  should 

(5)  Law  Journal,  vol.  xxiii.  p.  89.     (Common  Pleas.) 
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from  being  sued  m  the  Courta  of  this  country.  There  la  no  authority 
in  the  books  for  this  course  of  proceeding  ;  and  the  proposition  contended 
for  oa  the  other  side,  that  an  ambassador  or  minister  cannot  be  sued  on 
any  occasion,  ia  not  maintainable.  Oa  the  contrary,  it  may  be  affirmed, 
on  the  strength  of  numeroua  authoiities,  that  an  ambi'isador  has  not  in 
all  oases  the  prLvilegi"  to  be  exempt  from  thejtinsdiotion  of  the  criminal 
or  eiTil  Couita  of  the  cnuntiy  to  which  he  it  sent  Vattel,  in  hia 
'  Law  of  Nations,'  b  -1,  o  7,  gives  several  ln!^tanee9  in  whioh  ambas 
sadora  may  bo  dealt  with  tor  criminal  acta ;  and  ao  m  Bie  <  Abr '  tit 
<  AmbaaBadors,'  cases  are  cited  where  it  was  held  in  Engknd  that  ambas 
sadora  had  lost  their  privilege  and  were  subject  to  punishment  The 
Bishop  of  Kosae'a  case,  lemp  13  Blia ,  and  the  case  of  Don  Pdntaleon 
Sa(?)  It  being  clear,  theretore,  thit  m  certain  caaea  ambassadors  are 
amenable  to  the  criminal  jurisdiction,  the  nest  question  is,  whethpi  they 
are  ever  amenable  to  the  civil  jurisdiotinn  of  the  eountry  in  whii-h  they 

(0  B  HoTfeU's  St.  Tr.  460. 
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arc  resident  Now  Vattol,  b.  4,  c.  8,  says  that  ^n  imbassidir  miy, 
with  the  [.onscnt  ff  his  SoveroigD,  volurtarilj  "fubtuit  ti  tin,  uvil  luiis 
diction,  and  moieover  (sco  114,)  that  'should  a  mimstGi  (as  it  has  often 
been  the  cise)  embiik  in  any  branch  of  commaiee,  all  tho  effects,  gooda, 
monej,  and  debts,  active  and  passive,  which  are  connected  witk  hia 
mercantile  concerns,  and  hhewise.  all  contests  and  lawsuits  to  which  they 
may  give  » ue,  fall  under  the  jurisdiction  of  the  ooantry,'  This  passage 
supports  the  authority  of  Lord  Coke,  4  Inst.  153,  wliich,  it  is  said  on  the 
Other  side,  more  recent  authors  have  called  in  question.  Lord  Coke 
says.  'But  if  a  foreign  ambassador,  being  pro-rex,  committeth  here  any 
orime  which  is  contra  jus  gentium,  as  treason,  felony,  adultery,  or  any 
other  crime  which  is  against  the  Law  of  Nations,  he  losoth  the  privilege 
and  dignity  of  an  ambassador,  as  unworthy  of  bo  high  a  place,  and  may 
bo  punished  here  as  any  other  private  alien,  and  not  to  bo  remanded 
to  iis  Sovoraigne  but  of  curtesie.  And  so  of  contracts  that  be  good 
jure  gentium  he  m.itst  answer  here.'  Molloy,  '  De  Jure  Maritimo,'  b.  i.  o. 
_,„„.-.  10,  s.  16,  *citing  Grotius,  'De  Jure  Belli  et  Paois,'  lib.  ii.  o. 
L  -I  18,  B.  9,  notices  this  passage  of  Lord  Coke's,  and  states  in  the 
margin  that  '  An  ejectment  hath  been  brought  and  left  at  the  house  of 
an  ambassador,  and  it  was  allowed  good,  and  conceived  no  breach  of  their 
privilege,  in  the  ease  of  M.  Colbert,  for  York  House,  Mich  28  Car.  2, 
in  Banco  Beg.' 

"  [Maule  J. — '  There  is  nothing  there  to  show  that  there  was  any 
intention  to  disturb  Colbert  in  his  possesaion.'J 

"  Wicquefort,  in  the  27th  and  the  28th  chapters  of  his  work  on  '  Tho 
Ambassador  and  his  Functions,'  which  treat  of  the  inviolability  of 
ambassadors,  nowhere  states  that  they  cannot  be  sued.  Yet  Bynkershoek, 
'  Be  Poro  Legatorum'  (o.  16,)  seems  to  think  that  Wicquefort  has  gone 
too  far  in  the  assertion  of  the  privileges  of  ambassadors,  and  says, 
'  Scilicet  in  regionibns  ubi  ob  bona  convenimur,  et  ex  eornm  arresto 
fomm  Bortimur,  nullus  dubito,  quin  el  legatorum  bona  arreUo  detineri, 
etper  hoc  ipsi  in  Jus  wcari  posdni.  Bona,  dico,  sive  immobiiia,  sive 
mobilia,  duramodo  neque  ad  personam  ejus  pertineant,  neque  tanquam 
legatis  possideat,  nno  verbo,  sine  quibns  legationem  reote  obire  potest.' 
In  Burlamaqui's  'Principles  of  Politic  Law,'  part  4,  c.  15,  s.  12,  s.  8, 
it  is  said,  that  if  a  foreign  minister  has  contracted  debts,  and  his 
master,  on  application,  refuses  to  do  justice,  then  the  creditor  may  seize 
ihe  effects  of  the  ambassador.  By  the  laws  of  Holland  and  other 
countries  where  the  Civil  Law  prevails,  land  of  an  ambassador  has  been 
taken  ad  fundandain  jurisdiclionein.  The  privilege  of  an  ambassador 
cannot  be  greater  than  that  of  the  Sovereign  whom  he  represents ;  and 
foreign  Sovereigns  have  been  held  to  be  subject  to  the  jurisdiotion  of 
the  civil  tribunals  of  this  kingdom.  For  instance,  in  the  case  of  The 
Emperor  of  Bradl  v.  Robinson|(«)  tho  Court  of  King's  Bench  compelled 
a  foreign  potentate,  plaintiff,  to  find  security  for  costs  in  a  cause  arising 
out  of  commercial  transactions,  on  the  ground  of  his  being  resident 
abroad — see  also  Bothschild  v.  the  Queen  of  Portugal. (()     Such  being 

(s)  B  DowL  P.  C.  823.  (()  1  W.  Black.  471. 
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the   stat      f  th  1  1  w    th          t  q      t                       th      t  t  tp  7 

Anne,  c.  12     wh  h           1 1!  d    A    A  t  f      p              g  th     1       I  ges 

of  Amb       d  d     th      p  bl      M       t          1  f      g      P               nd 

States.'    Th  t  A  t  w     p       1  f         p    t     1                        d  d       not 

apply  to    11  It          t             th  t   t  w      m  d    t    pi         th    Czir 

Peter,  as  th     C  t    f  Iv          B      h       t     d       th               f  T    i     t  v 

Bath.{K)     Th     p  b!           t        tl  t             1 1    >  1     t      d  d       d  riy 

persons  h  d  m    t      t              m                 It  d  th   p           f  the 

Amhaasad      tt  1       yfHC        hMjty    Emi 


*ofareatE,  H     M  j    ty    g    dt       d      1    Uj         d  th 


[f 


the  1st        t  t    th  t      II      t  d       t     w   t        d  p         fea 

commen    d         1         p  t  d    g       t  th         d        b       d        h  11  bo 

null  and  d  \,  Th  th  I  t  p  1  th  t  11  p  ses 
whereby  thp  gifmt         hdmt  t  may 

be  arrest  d  1    1   11  b        d     Th    5  h       t        h        th  t  the 

legislature  had  an  esceptioo  in  their  mmd  which  would  apjly  to  mmiatera 
who  entered  into  trade;  for  It  provides  that  no  person,  subject  as  a 
trader  to  the  Bankrupt  Laws,  who  should  put  himself  into  the  service  of 
any  foreign  minister,  should  have  the  benefit  of  the  Act.  The  Act  waa 
held  to  apply  only  to  domestic  servants  whose  employment  required 
attendance  at  the  house  of  an  ambassador. — Wigmore  y.  Alvarez(a:J  and 
Evans  v.  Higgs.{^)  In  Novello  v.  Toogood,(s)  where  an  ambassador's 
servant  lived  in  a  house  away  from  the  ambassador's,  and  let  part  of  it 
in  lodgings,  it  was  held  that  his  goods  in  that  house,  not  being  necessary 
for  the  convenienoo  of  tho  ambassador,  were  liable  to  be  distrained  for 
poor-rates. 

"  [Maule  J. — '  This  gentleman  is  not  a  servant  of  the  ambassador, 
but  a  minister  appointed  by  his  Sovereign.'] 

"He  had  not  the  character  or  functions  of  a  minister,  except  in  the 
absence  of  tho  ambassador.  He  ought,  at  all  events,  to  have  negatived 
ia  his  affidavit  that  he  was  a  trader,  as  was  done  in  the  ease  of  Hopkins 
V.  Dobeek(a)  and  Malachi  Carolino's  case, (6) 

"[Willes,  for  the  defendant  Drouet,  intimated  that  he  did  not  claim 
protection  as  a  servant  of  the  ambassador,  but  as  a  public  minister.] 

"  It  is  clear  that  the  defendant  as  a  director  of  this  company  was  a 
trader,  both  within  tho  meaning  of  the  Bankrupt  Law  (Deacon  and  Be 
Gex's  Bankruptcy,  vol.  i.  p.  40,)  and  under  tho  Winding-up  Act.  In 
Ee  the  Madrid  and  Valencia  Railway  Company,  exparte  James,(c)  a 
company  formed  for  the  purpose  of  making  a  railway  in  Spain,  with  a 
board  of  directors  both  in  Madrid  and  London,  the  affairs  of  which  were 
to  be  regulated  by  the  commercial  law  of  Spain,  and  two-thirds  of  the 
capital  waa  to  be  subscribed  by  English  shareholders,  was  held  to  be 
within  the  scope  of  the  Winding-up  Act  as  to  the  English  shareholders. 
Again,  even  though  the  Court  should  be  of  opinion  that  this  action  will 

(«)  3  You.  &  C.  594. 

(i)  Fitzg.  200.  (j/>  2  Str.  79J. 

(i)  1  B.  &  C.  554  i  s.  c.  1  Law  J.  Eep.  K.  B.  181. 

(a)  3  Term  Rep.  91.  (6)  1  Wils.  78. 

(c)  19  Law  J.  Eep.  (n.  a.)  Chano.  260. 
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r*fi*!Rl  ^^^  ^^^  against  the  defendant  Drouet,  that  is  no  reason  for  sstting 
L  -t  *aside  the  proceedings.  There  is  no  pretence  for  saying  that 
M.  Drouet's  person  or  property  is  in  danger.  In  Pilkington  v.  Stan- 
hope(rf)  tbe  Court  of  Chancery  ordered  a  bill  against  an  ambassador  to 
be  stayed  only  for  a  year  and  a  day,  -unless  (lie  defendant  should  return 
sooner.  Even  where  it  clearly  appears,  on  affidavit  in  an  action  of  debt, 
that  there  is  no  debt,  tbe  Court  will  not  stay  proceedings.  Smith  v. 
OnrtJB.feJ  Lastly,  the  defendant  Drouet,  by  entering  an  appearance, 
has  submitted  to  the  jurisdiction  of  the  Court. 

"Byles,  Serj.,  appeared  for  the  defendant  Best,  and  objected  to  the 
Btrikicg  out  of  Drouet's  name. 

"  Hannen  showed  cause  for  tbe  defendant  Sperling.  '  M.  Drouet  ia 
not  entitled  to  have  bia  name  struck  out  in  this  action.  He  is  clearly 
liable  to  the  jurisdiction  of  this  Court  with  respect  to  matters  of  trade 
in  which  he  has  chosen  to  engage.  Martens,  in  his  'Precis  du  Droit  de 
Gens,'  lib.  7,  c.  5,  s.  217,  expressly  confines  the  privUege  of  an  ambas- 
sador's goods  to  those  which  belong  to  him  in  his  capacity  of  ambassador, 
and  eKcepts  those  which  belong  to  him  in  any  other  quality,  Wheaton, 
in  the  '  Elements  of  International  Law,'  p.  3,  c.  1,  s.  16,  says  that  the 
"  exemption  from  the  jurisdiction  of  the  local  tribunals  and  authorities 
does  not  apply  to  the  contentious  jurisdiction  which  may  be  conferred  on 
those  tribunals  by  the  minister  Toluntarily  making  himself  a  party  to  a 
suit  at  law.'  So,  also,  in  Kliiber,  '  Droit  des  Gens,'  p.  2,  tit.  2,  s.  1, 
c.  3,  s.  210, — where  the  exception  of  goods  held  otherwise  than  in  the 
capacity  of  ambassador  ia  also  recognized.  The  privilege  of  the  minister 
cannot  be  greater  than  that  of  the  Soveroigu  whom  he  represents.  Now, 
in  Calvin's  ease,(/)  it  was  said  that  the  king  of  a  foreign  nation  who 
shall  have  come  into  England  shall  sue  and  be  sued  by  the  name  of 
king ;  and  the  case  of  The  Duke  of  Brunswick  v.  the  King  of  Hano- 
Ter,((7)  shows  that  a  foreign  Sovereign  may  be  sued  in  our  Courts. 
When  the  last-mentioned  case  was  carried,  by  appeal,  to  the  House  of 
Lords,  tha*  question  was  not  determined,  but  Lord  Brougham  and  Lord 
Camphel!  seem  to  have  been  clearly  of  opinion  that  a  foreign  Sovereign 
may  be  amenable  to  the  tribunals  of  this  country  with  respect  to  matters 
of  a  pHvate  character.  The  case  of  Wadsworth  v.  tho  Queen  of  Spain(A) 
was  decided  in  favour  of  the  immunity  of  the  Queen,  ou  the  ground 
that  the  debt  which  was  the  subject  of  the  proceedings  was  incurred  in 
|.^„„„  her  public  and  not  in  her  private  capacity.  The  statute  of  Anno 
L  -I  *was  only  a  declarator!/  Act,  declaring  the  Law  of  Nations,  and 
therefore  the  commentaries  of  the  foreign  jurists  are  authorities  upon 
the  question  in  this  country.  In  the  ease  of  the  privilege  of  peers, 
which  is  in  some  respects  analogous,  it  did  not  extend  to  exempt  them 
from  proceedings  by  original  writ.  If  there  was  anything  in  this  case 
to  affect  the  validity  of  the  summons,  it  has   been  cured  by  pleading 


(d)  2  Vern.  317. 

(e)  2  Dowl.  P.  C.  223. 

(g)  8  Beav.  1 ;  s.  c.  13  Law  J.  Rep.  (n.  s 
(A)  20  Law  J.  Rop.  (n.  s,)  Q.  B.  488. 
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"  Willes,  in  support  of  t!ie  vule. — '  There  ia  no  analogy  between  the 
proceedinga  of  foreign  Courts  ad  fundandam  Jurisdicfionem  and  the 
prooeedinga  in  this  country.  The  difference  is  pointed  out  in  Story's 
'Conflict  of  Laws/  a.  546.  Vattel  doea  not  in  reality  support  what 
Lord  Coke  says  in  the  4th  Institute.  He  discusses  the  question,  and 
says  that  the  exception  does  not  apply  to  debts  contracted  during  the 
continuance  of  the  embassy.  M.  Drouet,  as  Secretary  of  Legation, 
appointed  by  his  Sovereign,  Las  the  same  privilege  aa  an  ambassador.' 
(Vattel.) 

"[Jervis,  0.  J. — 'We  are  bound  by  the  Law  of  Nations  ou  that 
point  to  consider  him  as  a  privileged  person.'] 

"  As  to  Calvin's  case,  Lord  Coke  is  only  speaking  of  titles  of  foreign 
nobles,  who  are  only  esquires  here,  but  he  adds  that  Baiiol,  King  of 
Scotland,  was  a  king  in  England.  The  ease  of  The  Duke  of  Bruns- 
wick V.  the  King  of  Haaoyer  was  a  case  of  a  family  compact;  and  the 
peculiarity  of  it  was  that  the  defendant  waa  both  a  foreign  Sovereign 
and  a  subject  of  this  country,  The  principle  which  governed  that  ease 
is  not  applicable  here.  Nor  is  Wadsworth  v.  the  Queen  of  Spain  appli- 
cable. 

"  [Jervis,  C.  J, — '  Tho  foundation  of  an  ambassador's  privilege  seems 
to  be  that  he  is  to  be  deemed  to  be  sfill  abroad  But  m  the  present  ease, 
M.  Drouet  has  -ittoined  to  the  jurisi  ttion  ] 

"  [Maule,  J —  Suppose  a  foreign  Sovcieij,n  in  this  country  were 
desirous  to  bate  "ome  question  deulod  by  the  Courts  of  thia  kingdom, 
could  ho  not  do  s      ] 

"  The  jurists  lay  it  lown  that  ^s  the  privilege  of  the  ambaaaalor  is 
the  privilege  of  his  Sovereign  he  cannot  waive  it  So  it  waa  ai  d  alao 
in  Barbuit'a  ca^e  M  where  it  was  also  sail  that  an  ambassador  djes  not 
lose  his  privilege  by  trading  though  his  servant  WJuld  do  so 

"  [Maule,  J.™' That  mean's  that  if  an  ambissadoi  shoull  btoome  a 
tallow-chandler,  he  ahill  not  iheieby  lose  the  privileges  of  an  ambas 
sador ;  but  it  does  n  t  decide  that  he  cannot  appear  ] 

"  Triquet  V.  Bath  '.hows  that  entenng  an  a].pearanee  is  no  wa\er 
The  principle  is  that  a  public  minister  is  not  to  Ve  molesti'd  Now, 
iaauing  a  writ  h'js  been  hold  to  be  jf  itself  i  molestation  <t  bbons  v 
Vouillon.(i(!)  '  Cur  idv  vult 

*"  Judgment  was  now  delivered  as  follows ; —  r*fi^81 

"  Jervis,  C.  J. — '  I  am  of  opinion  that  the  rule  in  thia  case  L  J 
ought  to  be  discharged.  There  is  no  doubt  that  the  defendant  M. 
Drouet  fills  the  office  of  a  public  minister,  such  as  the  privilege  con- 
tended for  will  attach  to;  and  I  think  it  equally  clear  that  if  the  privi- 
lege do  attach,  as  it  undoubtedly  doea  attach  to  the  character  of  minister, 
it  is  not,  in  the  case  of  a  minister,  interfered  with  or  abandoned  by  the 
circumstance  of  trading,  as  it  would  be  if  the  claim  were  set  up  in 
respect  of  the  privileges  of  a  servant  of  the  ambassador,  under  the 
statute  of  Anne.     If  an  ambassador  or  minister  violate  the  character  in 

(i)  Cae,  terap.  Talbot,  281. 

(i)  S  Com.  B.  Rep.  483  ;  a.  c.  19  Law  J.  Rop.  (n,  sJ  0,  P,  T4. 

December,  1855. — 80 


>v  Google 


458  PIIILLIMORE    ON    INTERNATIONAL    LAW. 

which  he  is  delegated  to  this  country,  by  entering  into  oommereial  trans- 
actions, that  raises  a  question  between  the  country  to  which  he  is  sent 
and  the  oountry  from  which  he  is  sent ;  but  ho  does  not  thereby  lose  any 
privilege  to  which  he  may  be  entitled,  the  privilege  being  a  general 
privilege,  and  the  limitation  attached  to  the  privilege,  by  reason  of 
trading,  being  confined  by  the  statute  of  Anne  to  the  case  of  servants  of 
the  ombaBaador, — who  may  lose  the  privilege.  I  am  reminded  that  the 
case  referred  to,  Barbuit's  case,  in  the  time  of  Lord  Chancellor  Talbot, 
is  an  authority  on  that  subject.  Admitting,  therefore,  that  the  applicant 
in  this  case  is  a  person  entitled  to  the  general  privilege,  which  he  has 
not  lost  by  any  trading  transactions  into  which  he  may  have  entered, — 
if  such  be  established  to  the  satisfaction  of  the  Court, — the  question  is, 
whether  be  is  entitled,  under  all  the  eireumstanees  of  the  case,  to  the 
privilege  which  he  now  claims.  Now,  although  it  is  admitted  that  no 
process  against  person  or  goods  can  be  available  against  the  person  or 
goods  of  ar  '.mbassador  or  minister,  no  case  has  been  cited  to  show  that 
an  application  like  this,  to  stay  all  the  proceedings  in  an  action  against 
such  a  person,  is  available  in  the  Courts  of  this  country.  On  the  con- 
trary, it  appears  on  examination,  that  in  the  case  of  servants, — and  the 
same  principle  must  apply  with  reference  to  Jiinisters, — the  practice  has 
been,  not  to  stay  all  proceedings,  but  to  relieve  the  person  of  the  servant 
from  the  vexation  of  service  of  process,  or  of  bail ;  and  the  applications 
have  hitherto  been, — as  far  as  1  can  understand  them, — where  the  party 
has  been  arrested,  to  discharge  him  from  the  arrest  on  entering  a  com- 
mon appearance.  The  case  of  Crosse  v.  Talbot(/J  recognizes  the  old  prin- 
ciple. That  was  a  motion,  on  behalf  of  the  defendant,  to  sot  aside  a 
bail-bond  given  upon  his  arrest,  and  that  common  hail  might  be  accepted 
for  him ;  and  he  obtained  a  rule  to  show  cause  ;  and  the  rule  was  after- 
wards discharged,  on  the  ground  that  he  did  not  bring  himself  strictly 
within  the  privilege  as  the  servant  of  an  ambassador.  The  Court  held, 
r*flWT  ^'^"'^  *"  ^^  privileged  be  ought  to  be  a  domestic  *8ervant,  and 
L  -I  really  to  exercise  the  duties  of  his  office,  and  that  his  being  a 
mere  nominal  servant  was  not  sufBcient.  The  reporter  adds,  "A  great 
many  oases  have  since  been  determined  upon  the  same  principle;  but  it 
was  in  those  cases  held  that  the  idea  of  a  domestic  servant  was  not  con- 
fined to  his  living  in  a  foreign  minister's  house  provided  he  was  a  real 
servant,  and  actually  performed  the  service."  Therefore,  the  reporter 
states,  as  far  as  bis  knowledge  went,  a  great  many  cases  had  been  deter- 
mined on  that  kind  of  application,  which  was  not  to  stay  all  proceedings, 
but  to  discharge  a  bail-bond  on  entering  a  common  appearance,  so  as  to 
let  the  proceedings  go  on.  I  mention  this,  not  with  referenoe  to  the 
genera!  principle  of  the  case,  but  with  respect  to  the  form  of  application. 
No  case  has  been  produced  to  the  Court  of  an  application  where  the 
personal  liberty  of  tho  defendant  has  not  been  interfered  with ;  and, 
further,  I  am  not  aware  of  any  ease  in  which,  an  action  having  been 
brought  against  several  defendants — after  the  case  has  advanced,  aa  this 
baa  done,  up  to  the  time  of  trial — it  has  been  allowed,  upon  the  appli- 

(;)  8  Mod.  28S. 
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cation  of  one  defendant,  to  stay  all  proceedings.  If  that  were  permitted, 
it  would  follow  that  all  the  otber  defendants  having  heen  put  to  eonsi- 
derahle  expense,  proceedings  would  have  to  be  begun  dt  novo,  and  what 
had  heen  espend3d  in  the  progress  of  the  suit  would  become  utterly 
useless.  It  ia  sufficient  to  say  that  I  am  not  aware  of  any  such  applica- 
tion having  been  made.  But,  apart  from  the  form  of  this  motion,  it 
seems  to  me  that  this  rule  should  he  discharged  upon  the  merits  of  the 
case.  It  is  an  action  against  four  defendants;  the  writ  was  sued  out 
against  M,  Drouet,  as  one  of  four  joint  contractors.  There  is  no  doubt 
that  the  plaintiff  was  bound  in  the  first  instance  to  sue  them  all,  or  he 
would  have  been  subject  to  a  plea  in  abatement,  and  the  other  defendants 
would  have  contested  the  point  of  jurisdietion,  without  minding  whether 
Drouet  was  the  subject  of  the  suit  or  not.  The  writ  being  issued, 
nothing  is  done  to  interfere  with  the  free  exercise  of  the  minister's  func- 
tions, or  with  his  comfort  or  dignity  in  this  country ;  but  knowing  or 
apprehending  that  a  writ  ia  to  he  issued,  he  gives  instruetiona  to  an 
attorney  in  whom  he  has  eonfidence  to  write  to  the  attorney  for  the 
plaintiff,  to  ask  if  a  writ  ia  to  bo  i.^sucd,  and  if  it  is,  then  to  beg  that  it 
may  be  sent  to  him.  He,  therefore,  solicits  the  action  against  him;  and 
voluntarily  onleriog  an  appearanee,  he  voluntarily  submits  to  the  juris- 
diction of  the  Court.  Now,  it  seems  to  me  that,  under  these  cireura- 
stanees,  the  defendant  (DrouetJ  cannot  now  be  allowed  to  complain  that 
a  suit  has  heen  instituted  against  him. 

"<It  is  contended,  and  perhaps  it  is  undoubted,  that  an  ambassador 
or  minister  has  a  privilege  from  suit,  or,  at  all  events,  from  such  suits  as 
ultimately  result  in  the  taking  of  his  person,  or  of  his  goods  necessary 
for  his  state  or  comfort;  and  that  he  cannot  *be  compelled,  in  r^ijin-i 
inviiwm,  or  involuntarily,  to  enter  into  litigation  iu  a  country  in  l-  J 
which  he  is  resident ;  but  it  is  admitted  by  all  the  foreign  jurists,  that 
where  suits  can  be  founded  without  attacking  the  personal  liberty  or 
comfort,  or  interfering  with  the  personal  privileges  of  the  individual, 
they  may  proceed.  Various  passages  have  been  cited  to  show  that  in 
countries  where  the  Civil  Law  prevails,  and  where  jurisdietion  can  be 
founded  by  a  proceeding  in  rem  in  the  first  instance,  the  action  may  pro- 
ceed where  there  are  houses  or  land,  that  are  immovable,  and  may  be 
taken  to  found  the  jurisdiction.  All  movable  goods,  too,  which  are  un- 
connected with  the  comfort  or  dignity  of  the  minister  may  be  taken  for 
that  purpose.  When  we  consider  the  effect  of  such  proceeding,  and  what 
may  be  done  in  such  ci'e  by  a  minister  if  he  pleases  there  seems  to  be 
little  dist  b  se 
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whether  liy  such  a  process  lie  can  be  brought,  unwillingly,  into  the 
Courts  of  thia  oonntry,  and  have  his  rights  determined  on,  perhaps  even 
so  as  to  interfere  with  his  comfort.  A  man  could  not  stand  by  and  with- 
out care  allow  a  suit  to  be  dotermined  on  whioh  the  decision  would  be 
binding  upon  him ;  and,  therefore,  it  may  well  be  questioned  whether  the 
privilege  of  the  ambaaaador  is  not  as  extensive  as  the  text  of  Blackatone 
alleges  it  to  be.  But  it  is  aot  necessary  (o  decide  that  point  ia  the  pre- 
sent case,  because,  whatever  the  extent  of  the  privilege  may  be,  I  think 
where  a  person  voluntarily  appears  in  an  action,  and  allows  it  to  go  on 
without  interposing,  to  an  advanced  stage,  and  where  there  haa  been  no 
interference  with  bis  person  or  property,  and  where  the  action  may  be 
carried  out  with  full  effect,  without  interfering  at  all  with  such  person, 
— to  such  a  case  as  that,  I  think  we  should  do  wrong  to  extend  the  pri- 
vilege of  ambassadors.  I  therefore,  agree  with  my  Lord  Chief  Justice, 
that  this  rale  should  be  discharged,' 


"  Cresswell,  J. — '  I  agree  with  the  opinion  of  my  Brother 
Maule,  and  for  the  : 


"  Williams,  J.  concurred.  "  Rule  discharged." 


THE  EMPBROK  OF  BRAZIL  V.  ROBINSON  AND  OTHERS. (m) 

"  Maetin  showed  cause  against  the  rule  nisi  obtained  by  W.  H. 
Watson,  for  compeUing  the  plaintiff  to  find  security  for  costa,  on  the 
ground  of  his  being  resident  abroad.  He  cited  The  Duke  de  Mondelano 
V.  Christin.  That  was  an  application  to  compel  the  plaintiff  to  give 
security  for  oosta.  Hewasthe  Ambassador  from  the  Court  of  Spain.  There 
Lord  Bllenborough  said — '  Considering  that  an  ambassador  is  the  imme- 
diate representative  of  the  crowned  head  whose  servant  he  is,  it  would 
hardly  be  respectful  in  the  first  instance  to  exact  such  a  security,  unless 
there  were  pregnant  reasons  for  believing  it  to  be  necessary.'  The  ground 
therefore  on  which  the  opinion  of  the  Court  in  that  case  proceeded  was, 
that  the  ambassador  was  the  representative  of  a  crowned  head.  The 
Court  would  not  compel  that  representative  to  find  security  for  costs,  and 
therefore,  &  fortiori,  would  not  the  Court  compel  the  crowned  head  itself 
to  find  security  for  costs.     The  present  rule  must  therefore  de  discharged, 

"  W.  H.  Watson,  in  support  of  the  rule,  contended  that  the  case  cited 
on  the  other  side  was  perfectly  distinguishable  from  the  present.  There 
the  Spanish  Ambassador  was  resident  within  the  juriadiotion  of  the  Court, 
and  there  was  no  suggestion  in  the  affidavits,  on  which  the  application 
was  founded,  that  the  plaintiff  was  about  to  remove  from  the  jurisdiction. 
Hero,  however,  the  plaintiff  was  entirely  out  of  the  jarisdietion,  and  there- 
fore no  reason  existed  for  placing  him  in  a  better  situation  than  any  other 
plaintiff  who  was  resident  abroad. 

"  Williams,  J. — '  If  the  ambassador  could  not  bo  compelled  to  find 
security  for  costs,  I  do  not  see  how  I  can  compel  his  Sovereign  to  find 

(m)  TliB  Emperor  of  Brazil  v.Eobinaon,  5  Dow.  533. 
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suoli  security.  I  do  not,  therefore,  think  lam  authorised  to  interfere  by 
compelling  the  plaintiff  to  find  security  for  eosta.  The  present  rule  must 
therefore  be  diaoharged.  If  it  ia  desired,  the  application  may  be  renewed 
in  the  full  Court.'  "  Ku!e  discharged." 

r*fi4Sl  *"  ^'  ^^'  ^"'^""i  afterwards  renewed  his  application  ia  the  fall 
L  -J  Court,  and  stated  that  it  appeared  from  the  affidavits  on  which 
he  moved,  that  the  action  was  on  a,  charter-party,  for  not  duly  delivering 
certain  wood  shipped  by  the  Emperor  from  Brazil  to  this  country.  His 
Imperial  Majesty,  therefore,  having  engaged  in  commerce,  must  be  sub- 
jected to  the  same  liabilities  as  any  other  commercial  person.  If  the  pro- 
ceeding had  been  in  respect  of  any  matter  conneoted  with  hia  political 
rank,  the  case  might  have  been  different. 

"  Martin  showed  cause  in  the  first  instance,  and  again  cited  the  Duke 
de  Moflteliauo  v.  ChristiD. 

"Lord  Denman,  C.  J. — 'I  think  that  the  case  cited  in  opposition  to 
this  application  ia  clearly  distinguishable  from  the  present.  There,  the 
ambassador  was  in  this  country  merely  in  his  political  capacity,  and 
there  was  no  reason  to  suppose  that  he  was  desirous  of  leaving  the  coun- 
try, or  going  out  of  the  jurisdiction.  Here,  however,  the  Emperor  appears 
to  have  engaged  in  a  commercial  transaction,  and  to  be  resident  out  of 
the  jurisdiction.  I  see  no  reason,  therefore,  for  exempting  him  from  the 
necessity  of  finding  security  for  coats,  to  which  any  other  person  bring- 
ing such  an  action  would  be  subjected.  The  present  rule  must  conse- 
quently be  made  absolute.' 

"Littledale,  J.,PatteEonj  J.,  and  Coleridge,  J,,  concurred. 

"  Rule  absolute." 


LAW  01'  UNITED  STATES  Off  NOKTH  AMERICA. (m) 

"  I  1525.  Under  the  confederation,  an  e.iclusive  power  was  given  to 
Congress  of  '  sending  and  receiving  ambassadors.'  The  term  '  ambassa- 
dor,' strictly  construed,  fas  would  seem  to  ho  required  by  the  second 
article  of  that  instrument,^  comprehends  the  highest  grade  only  of  public 
ministers  ;  acd  excludes  those  grades  which  the  United  Slates  would  be 
most  likely  to  prefer  whenever  foreign  embassies  may  be  necessary.  But 
under  no  la 
hend  cons  a  "i. 
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and  constitutional  doubts  ;  and  the  provision  in  the  constitution,  extend- 
ing tlie  appointment  to  other  public  ministers  and  consuls,  as  well  as  to 
ambaseadors,  is  a  decided  improTement  upon  the  confederation. 

"  §  1560.  The  nest  section  of  the  second  article  is  :  <  He  (the  presi- 
dentj  ahatl  from  time  to  time  give  to  the  Congress  information  of  the 
state  of  the  Union,  and  recommend  to  their  consideration  such  measures 
as  he  shall  judge  necessary  and  expedient.  He  may,  on  extraordinary 
occasions,  convene  both  houses,  or  either  of  tbem ;  and,  in  ease  of  a  dis- 
agreement between  them,  with  respect  to  the  time  of  ajournment,  he  may 
adjourn  them  to  such  time  as  he  shall  think  proper.  Ho  shall  receive 
mbassadors  and  other  public  ministers.     He  shall  take  care  that  the 
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his  coantrj  and  to  his  own  conaoience.  Hia  decision  in  relation  to 
these  powers  is  subject  to  no  control,  and  his  discretion,  when  escrcised, 
is  eonolnHive.  But  he  has  no  authority  to  control  other  officers  of  tho 
Government  in  relation  to  the  duties  imposed  upon  them  by  law,  in 
cases  not  touching  his  political  powers. 

"§  1658.  The  nextciauseextendstliejadioialpower'to  all  oases  affect- 
ing ambaasadors  other  public  miaislera  ind  consuls  '     The  propriety  of 

d 
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[        ] 


"§  1659.  It  is  most  fit,  that  this  judicature  should,  in  the  first  instance, 
have  original  jarisdiction  of  such  oases,  so  that,  if  it  should  not  bo  exclu- 
sive, it  might  at  least  be  directly  resorted  to,  when  the  delays  of  a  pro- 
crastinated controversy  in  inferior  tribunals  might  endanger  the  repose, 
or  the  inte  f    h    G      rnment.     It  is  well  known,  that  an  arrest  of 

the  Bussian  A  b  d  n  a  civil  suit  in  England,  in  the  reign  of  Queen 
Anne,  was  w  11  gh  b  ging  the  two  countries  into  open  hostilities ; 
and  was  a  d  f  nly  1  y  measures  wliioli  have  been  deemed,  by  her 
own  writer     hum  1  On  that  occasion,  an  act  of  Parliament  was 

passed,  wh  h  m  d  h  hly  penal  to  arrest  any  ambassador,  or  bis  do- 
mestic ser  or  distrain  his  goods ;  and  this  act  elegantly 
engrossed  d  11  m  d  afioompanied  by  a  letter  from  the  Queen,  was 
sent  by  an     mb       d          traordinaxy,  to  propitiate  the  offecded  Caar. 
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And  1  stitute  to  the  like  efieot  exiata  in  the  cnmiQil  code  estsbli&liLiI  by 
the  first  Cony  ess,  undet  the  Constitution  of  the  United  States 

"§  16G0  Consuls,  indeed,  have  not  in  strictness  a  diplomatic  char- 
acter They  ate  deemed  aa  mero  eommeioial  agents,  and  thoiefore  pai- 
taki,  ot  tit  ordinary  cbanoter  of  such  agents,  and  aie  subject  to  the 
muniojp  i\  Idwa  of  the  countries  where  thej  reside  Yet,  as  they  aie  the 
public  agents  of  the  nation  to  which  thej  belong,  and  aie  often  eutiuated 
with  the  petfoimance  of  veiy  delieite  fanotions  of  State,  and  aa  they 
might  be  greatly  embarrassed  by  being  subject  to  the  ordinary  lunalio 
tion  of  inferior  tribunals,  state  and  national,  it  wis  thoaght  highly  expe 
dient  to  estend  the  original  jurisdiction  of  the  Supieme  Court  to  them 
also  Ihe  propriety  of  vesting  juiisdiction,  m  such  cases,  in  some  of 
the  national  Couits  oeems  hardly  to  have  been  questioned  by  the  most 
zealous  opponents  of  the  Constitution  And  in  casca  ojMmt  ambassa 
dora,  and  other  foreign  ministers,  and  consuls,  the  jurisdiction  his  been 
deemed  exclusive 

"§  1661  It  hie  been  made  i  question  whethoi  this  cKnse,  extending 
junsdictim  to  all  Cdsea  aQeUiA  j  ambassadors,  ministers,  and  consuls,  in- 
cludes cases  of  indictments  found  a5,aiast  persons  foi  offeiing  violence  to 
them,  conliaiy  to  the  statute  of  tbe  United  &late^  punishing  auch  offence 
And  It  h  IS  been  held  (hit  it  does  not  Such  indictments  are  mere  public 
prosecutions,  to  which  the  United  States  and  the  offendei  only  are  p'irtie' , 
and  which  are  conducted  by  the  United  States  for  the  purpose  of  via- 
dicating  their  own  laws  and  the  Law  of  Nations.  They  are  r^oiy-i 
*strictly,  therefore,  cases  affecting  the  United  States  j  and  the  L  -• 
minister  himself,  who  has  been  injured  by  the  offence,  hs 
the  event  of  the  prosecution,  or  tlie  costs  attending  it.  1 
dif&cult  to  conceive  how  there  can  be  a  case  affecting  an 
the  sense  of  the  Oonatitution,  unless,  he  is  a  party  to  the  suit  on  record, 
or  is  directly  affected  and  bound  by  the  judgment. 

"  §  1662.  The  language  of  the  Constitution  is,  perhaps,  broad  enough 
to  cover  cases  where  he  is  not  a  party,  but  may  yet  be  affected  in  interest. 
This  peculiarity  in  the  language  has  been  taken  notice  of  in  a  recent 
case,  by  a  Supreme  Court.  'If  a  suit  be  brought  agaiast  a  foreign  minis- 
ter,' (said  Mr.  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
Court,)  '  the  Supreme  Court  alone  has  original  jurisdiction  ;  and  this  is 
shown  on  the  record.  But,  suppose  a  suit  to  be  brought  which  affects 
the  interest  of  a  foreign  minister,  or  by  which  the  person  of  his  secretary 
or  of  his  servant,  is  arrested.  The  minister  does  not,  by  the  mere  arrest 
of  his  secretary,  or  his  servant,  beeome  a  party  to  this  suit ;  but  the 
actual  defendant  pleads  to  the  juriadictiou  of  the  Court,  and  asserts  his 
privilege.  If  the  suit  affects  a  foreign  minister,  it  must  be  dismissed  j 
not  because  he  is  a  party  to  it,  but  because  it  affects  him.  The  language 
of  the  Couatiiution  in  the  two  cases  is  different.  This  Court  can  taks 
oognizaaoe  of  ail  cases  '  affecting'  foreign  ministers ;  and,  therefore,  juris- 
diction docs  not  depend  on  the  party  named  in  the  record.  But  this 
language  changes,  when  the  enumeration  proceeds  to  States.  Why  this 
change  7  The  answer  is  obvious.  In  the  case  of  foreign  miuialers,  it 
was  intended,  for  reasons  which  all  comprehend,  to  give  the  uatioual 
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Courts  jarisdietion  over  all  easea  by  which  they  were  in  any  manner 
aff  t  d  In  the  case  of  States,  whose  immediate  or  remote  interests 
w  m  X  d  ap  w  th  a  maUitude  of  cases,  and  who  might  be  affected  in 
an  Im  t  afin  t  ariety  of  ways,  it  waa  intended  to  give  jurisdiction  in 
th  s  only  to  which  they  were  actual  parties.'" 


[*6i8]  'No.  7. 

DECISIONS   IN   TQE  PRENOH    OOURTS. 

ChnBtd,  when  Diphmalie  Agent. 

Tribunal  Civil  de  la  Seine  (/     Chambre.'J 

(Pi^sidenee  de  M.  Barbou.) 

Audience  du  1  Ddcembre. 

DROIT  INTEaWAIIONAL. — CONSUL   ETRANGER. — INVIOLABILITE   DES 
AGEK3  DIPLOMATIQUEB.(<') 

Les  relations  intemationales  ne  peuvent  elre  enlrav4es  dans  un  intirSt 
privi. 

Le  Mcret  dv,  13  ventose  an  II,,  gut  consacre  I'inviolahiliti  des  agens  dip- 
lom,afiques,  s'appligne  d  tons  fes  agens  diplomaSigues  sans  distinction, 
alors  meme  qu'il  ^agit  d'un  agent  diplomatique  non  accredit^  en 
France,  et  qui  traverse  le  territoire  pour  se  rendre  a  son  paste. 

"  Un  d&jret  da  13  ventose  an  II,  garantit  en  prinoipe  I'inviolahilit^ 
des  agens  diplomatiques  sans  diatinctioti.  Oependant  M.  Bcgley,  consul 
des  Etata-Unia  prSs  le  gouvernemcnt  Sarde,  &  la  r&sidence  de  Genes,  a 
€t&  arrets  derni^vement  a  Paris  aa  moment  oii,  traversaat  oette  ville,  il 
se  rendait  h  son  poate,  et  0  a  €t€  incarcfir^  dans  la  maiaon  pour  dettes  en 
yertn  d'une  ordonnance  rendue  sur  la  requete  de  M.  Piedana,  cr^ancier'de 
M.  Begiey.  Aus  tcrmea  d'un  jugement  emportant  contrainte  par  corps, 
et  rendu  par  un  tribunal  des  Etata-Unis,  M.  Begiey  demand  ait  aujourd'- 
hui  sa  miae  en  liberty  en  se  prfivalant  de  sa  quality  d' agent  diplomatique. 

"  M'  Dubrena,  avocat  de  M.  Begky,  a  prfitendu,  en  invoquant  la  loi 
du  13  ventose  an  II.,  que  la  quality  d'agent  diplomatique  qui  appartient 
h,  M.  Begiey  aarait  dil  le  mettre  4  I'abri  d'une  arrestation,  car  oette 
quality,  inseparable  do  la  peraonne,  la  suit  dans  tous  les  lieux  oii  elle 
rfeide,  et  memo  dans  le  pays  oii  I'agent  n'est  pas  accredits  et  oii  il  n'ex- 
eroe  paa  ses  foneljons.  L'avooat  6tablissait  la  quality  d'agent  diploma- 
tique de  M.  Begiey  en  lisant  une  lettre  de  M.  le  micistre  des  affaires 
^trangSres  adresseo  !>,  M.  le  proeureur  du  Roi,  et  dans  laquelle,  protestant 
contre  I'arrestation  et  1' incarceration  de  M.  Begiey,  il  reconnait  k  M. 
Begiey  la  qualitd  de  consul  des  Etats-Unis  fi  Qeces. 
r*fi4n"l  "  ^^  Baroche,  au  nom  de  M.  Piedana,  cr^aneier  inearcerateur, 
I-  -I  *a  soutenu  que  lo  decret  du  13  niyoae  an  II.  ne  pouvait  s'appli- 
qner  qn'anx  agens  diplomatiques  aeoreditSa  en  France,  et  non  aus  agens 

(o)  Gazette  des  Trlbunaus,  December  2, 1B40.    Num^ro  il55. 
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Bans  oaract^re  o£BoieI  qui  peuvent  traverser  le  territoire.  II  a  aoutenu, 
en  second  lieu,  qu'un  consul,  comme  M.  Begley  pretend  I'Stre  no  saurait 
etre  oonsid&S  comme  un  agent  diplomalique  inviolablQ  aux  termos  du 
d&ret  de  nivose  an  II.  II  ajoutait  que  le  passeport  delivr^  a  M.  Begley 
ne  lui  aceordait  d'autre  litre  quo  celui  de  citoyen  des  Etata-Unis. 

"  Le  Tribunal,  sur  les  conclusions  conformes  de  M.  I'avooat  du  Roi, 
Gouin,  a  prononcii  en  cea  termes  : — 

"  '  Attendu  que  les  relations  internationales  ne  sauraient  etre  eatravSea 
dans  uu  intcret  privcj 

"  '  Attendu  que  sous  la  denomination  g^nfirale  d'agens  diplomatiques 
Be  trouvent  compria  t«us  les  agena  ayant  caraetfire  offioiel  ^man^  d'un 
souverftin  Stranger  pour  servir  d'intermSdiaire  dans  les  relations  de  nation 
a  nation ; 

" '  Attendu  que  Begley,  en  reproduiaant  une  lettre  du  miaistSre  dea 
affaires  ^tvangeres  de  France,  qui  lui  reconnait  la  quality  de  consul  des 
Etata-TTnis  k  Genes  et  de  porteur  de  dSpeohes  diplomatiques,  justifie 
auffisamment  de  sa  quality  d'agent  diplomatique ; 

"  '  En  ce  qui  touohe  la  demand  aflu  d  ut  on  proviaoire  du  pr&ient 
jugement ; 

"  '  AUondu  qne  I'exeoution  p  d    t    t  e  fondee  par  un  titre ; 

"  'Attendu  que  Begley,  en  ju  t  li  at  1  j  alit^  d'agent  diplomati- 

que qui  seule  doit  faire  ordonne  an  n  1  b  tc,  justifie  dn  seul  titre 
qui  puisse  etre  esigS  on  pareillo  m  t  ^ 

" '  Ordonne  la  mise  en  liberty  de  begley,  et  I  esScution  proviaoire  du 
jugement  sur  minute  et  avant  I'enregiatrement.'  " 


W'fe  of  Ambassador. 

Cour  Eoi/ale  de  Paris  (lll'^e  Chamhre.) 

(Pr^sidence  de  M.  Simonneau.) 

Audience  dv,  21  AoAi. 

AMBA8SADKICE.. — IMMUNITE8    BE     L'AMBASSADEUa. — ACTION    : 
MELLE. — IKOOMPETENOE  DES  TRIBDNAUX  PaAN9AIS.(j)) 

1°  La  femme  d'un  ambassadeuT  Jouit-elle  des  imntunii^s  atlachees  a  la 

penonne  de  V a/mhatsadeur  et  el  I'Mtel  de  I'ambassade  ?     (Oui.) 
2°  Lespersonnes  qui  jouiasent  de  ces  immunitis  peuvent-elles  y 

et  pevi-on  exeiper  contre  elles  d'actes  qui  impUqueraient  eette  r 

ation.     fflon.J 

*"  Que  la  femme  d'un  ambasaadeur  jouisse  des  immuoites  , 
attacbfes  Ei  la  personne  de  son  mari,  c'est  ce  qui  ne  peut  etre  L 
douteux,  car  lee  immunity  couvrant  toutes  les  personnea  de  la  suite  i 
rambassadeur  et  qui  habitent  I'botel  de  I'ambassade,  h,  plus  forte  raiac 
doiveni-elles  prot^ger  la  femme  et  los  eiifans  do  celui-ci.  Mais  co  qi 
faisait  difficult^  dans  I'espSce,  o'dtait,   d'une  part,  que  la  Baronne  < 

{p)  Gazette  des  Tribunaus,  August  22,  1841.    NumSro  4932, 
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Pappenheim  n'habiterait  paa  Thotel  do  I'ambassade,  cireonstanoe  que  la 
Tribunal  de  commerce  avait  consid6rce  comme  ctablie  et  qu'il  avait  yis^e 
dans  son  jugemeat;  et,  d'autre  part,  que  la  Earonne  de  Pappenheim 
avait  forra^  opposition  an  jugement  qui  I'avait  oondamnfe  an  paiement 
des  traitfis  et  avait  elle-meme  oit^  son  adversaire  devant  le  Tribunal, 
d'o&  I'on  tirait  centre  elle  la  oons^quence  qn'elle  en  avait  reconuu  la 
oomp&enoe. 

"Maia  sur  le  premier  point,  le  fait  de  I'habitation  a6par<5e  de  la 
Baronne  de  Pappenheim  ffit-il  justifii5,  ne  la  privait  pas  du  droit  da 
tirer  lea  cona&[Qenoe8  resultant  de  son  domicile  de  droit  h,  I'hStel  de 
I'ambassade,  la  femme  ne  ponvant  avoir  d'autre  domicile  que  eelui  de 

"  Sur  !e  second  point,  !a  citation  par  elle  donnSe  devant  le  Tribunal 
de  Commerce  pour  voir  statuer  sur  I'oppoaition  par  elle  formfe  au  juge- 
ment au  fond,  etait,  d'autant  moins  une  reoonnaisaanoe  de  la  competence 
du  Tribunal,  qu'en  memo  temps  appel  ^tait  interjet6  par  elle  du  juge- 
ment sur  la  competence. 

«  La  Cour  a  prononcS  en  cos  termes. 

" '  La  Cour, 

"  '  Considerant  que  le  Baron  de  Pappenheim  eat  ministre  du  Grand 
Duo  de  Hease-Darmatadt,  r<jaidant  en  Franco;  qu'a  ce  titro  il  jouit  dea 
immunity  accordees  par  le  droit  international  aux  ministres  des  puis- 
aanees  Strang&rs;  que  la  Baronne  de  Pappenteim,  sa  femme,  jouit  des 
memes  immuniteaj  que  ees  immunites  sont  d'ordre  public;  que  ceuK 
qui  en  jouisaent  comme  repreaentant  leur  gouvernement  ne  peuvent  y 
renonoer,  et  qu'on  ne  pent  oxciper  centre  eux  d'aucun  acte  par  icquel  ils 
aurment  consenti  &  a' en  depouiller ; 

" '  Qu'ainai  le  Tribunal  de  Oomraei-ce  ^tait  incompetent  pour  connaitro 
d'une  action  personnelle  dirigee  contre  la  Baronne  de  Pappenheim  ;  que 
oette  incomp6lence  6tant  d'ordre  public,  elle  peut  etre  proposes  en  tout 
6tat  de  cause,  ot  ce  aaurait  etre  couverte  parle  conaentement  que  I'appe- 
lante  aurwt  donnfe  a  plaider  devant  Je  Tribunal ; 

"  'Annnlle  le  jngemect  comme  ineomp6temment  rendu,' 

"  (Plaidans :  Mes  Devesvres,  pour  la  Baronne  de  Pappenheim,  appe- 
lante,  et  Maud'heux  pour  Tiroin,  int. — Conclnsions  conformes  de  M. 
Berville,  premier  avocat-general.") 
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CONSULS. 

No,  1. 

Treaty  respecting  Consuls,  hetween  the  Uniied  States  of  North  America 
and  France  [I4ih  November,  1788,) 

Oonvmtion  entre  le  Roi  Tris-Okritien  el  les  Etati-Unis  de  V Amirigue, 
A  Veffet  de  ddlerminer  et fixer  les/onctions  et prerogatives  des  (hrmth 
et  Vioe-Consuls  respecti/s,  signie  d  YersaUles  le  14  Novembre,  1788. fj} 

Sa  Majesty  le  Eoi  Trfis-ChrStieo,  et  lea  Etats-Unia  de  I'AmSrique, 
s'dtant  accordfis  iiiutue!leinent  par  I'article  XXIX.  du  traits  d'amitiS  et 
e  concla  entr'eux,  la  liberte  do  tenir  dans  leurs  Etats  et  ports 
:8  Consuls  et  Vtce-Consuls,  agenBetoommissaires,  et  vouiant 
ea  cons^-peDoe  determiner  et  fixer,  d'uoe  manifere  reciproque  et  per- 
manente,  lesfoncfions  et  prerogatives  des  Consuls  et  Tice- Consuls  qii'iis 
Oct  juge  convenables  d'^tablir  do  preference,  8a  Majeste  Trfea -Chretien no 
a  nommfi  le  Sienr  Comte  de  Montmoria  de  St.  Herent,  Mareohal  de  sea 
camps  et  armfes,  otevaUer  de  sea  ordrea  et  de  la  toison  d'or,  sou  con- 
seiller  en  toua  aes  oonseils,  miniatre  et  seorfitaire  d'Etafc  et  de  sea  oom- 
mandemens  et  finances,  ayant  le  d^partement  des  afiaires  ^trangSres;  et 
les  Etata-Unis  oot  nomine  le  Sieur  Thomas  Jefferson,  oitojea  dea  Etats- 
TJnis  de  I'Arafirique,  et  leur  ministre  plfinipoteotiarie  anprfe  du  Koi, 
lesquela,  aprfes  s'etre  communique  leurs  pleiupouvoira  reapeetifs,  aont 
convena  de  ee  qui  suit ; — 

Article  I. 

"  Les  Consuls  et  Vice-Consuk  nommes  par  le  Koi Tr6s- Chretien  et  les 
Etats-Unia  seront  teuns  de  pv&enter  leurs  provisions  selon  la  forme  qui 
se  trottvera  6tahlie  respective ment  par  le  Boi  Trga-Chretien  dans  ses 
Etata,  et  par  le  Congrfea  dans  lea  Etata-Unis.  On  leur  delivrera  sans 
aucuns  fraix  Vexequatur  n^oeaaaire  a  I'exeroice  de  Isura  fonctions,  et  sur 
I'exhibition  qu'ila  seront  dudit exequatur;  lea  gouverneurs,  commandans, 
chefs  de  just'  e  lea  oorpa  tribuniux  on  autrcs  ofEciors  ayant  autorite 
dana  lea  p  ta  et  1  u  d  1  u  a  n  ul  t  les  y  feront  jouir  ausaitSt  et 
sans  difficult^  d  p  m  n  n  aut  te  t  privileges  accordfis  recipro- 
quement,  qu  1    pu       nt  ^s        d     *dit3  Consuls  et  Vice-  r.oeon 

Consuls  a     un  d     t  u    p  ^te  f    quelconque.  "-         -l 

A  t  1  II 
"Les  GoQaula  et  Vice-Conauls  et  lea  peraonnes  attaches  k  leurs  foac- 
tiona,  savoir,  ieura  chanceliers  et  seorStaires,  jouiront  d'une  pleine  et 
entifire  immuntte  pour  leur  chancellerie  et  lea  papiers  qui  y  seront 
renfermfes.  Ila  seront  exemts  de  tout  service  personnel,  logement  dea 
gens  de  guerre,  milice,  guet,  garde,  tutelle,  curatelle,  ainsi  qua  de  tous 

(3)  Mimas,  vol.  ii.  pp.  330-7 
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droits,  taxes,  impositiona  et  charges  quelconquea,  S,  I'eseeptioQ  aeulement 
des  biens  meubles  et  immeubles  doat  ils  aeraient  propri^tairea  ou  poases- 
Beu!;s,  lesquek  seront  assujettis  aux  taxes  imposees  sur  ceux  do  tous 
autres  particuliera,  et  &  tons  %arda  ils  demeureront  sujets  aux  loix  da 
pays  eomme  lea  nalionaux.  Ceux  de  dita  Consuls  et  Vico-Consuls  qui 
feront  le  commerce  seront  reapeotivement  asaujettis,  k  toutea  lea  taxes, 
charges  et  impositions  etablies  sur  les  autres  negocians.  lis  plaoeronfc 
sur  la  porte  exterioure  do  leura  maisons  les  armes  de  lour  souverain,  aana 
que  cette  marque  distinctive  puisse  donner  aux  dites  maisons  le  droit 
d'asile,  soit  pour  dea  personnes,  aoit  pour  dea  effeta  quelconquea. 

Article  III. 
"  Lea  Consula  et  Vice-Consuis  reapectifs  pourront  etablir  dea  ag&is 
dans  lea  differens  porta  et  lieuK  de  lenra  departemena  oil  le  besoia 
I'exigera;  cea  agena  ponrront  etre  choisis  parmi  les  ni5gocians  nationanx 
ou  Strangers,  et  munis  de  la  commission  de  I'un  des  dita  Oonsula.  Ils 
ae  renfermeront  reapectivement  k  rendre  aux  commevgans,  navigateurs 
et  batimens  respectifs  toua  les  services  poaaibles,  et  k  informer  le  Consul 
le  plus  proche  dea  beaoina  des  dits  commerganaj  navigateurs  et  bMmens, 
aans  que  les  dits  agena  puissent  autrement  participev  aux  immunitea, 
droits  et  privileges  attribu^s  aux  ConsuJs  et  Vice-Consuls,  et  saua  pouvoir, 
sous  aucun  preteste  que  ce  soit,  esiger  auoun  droit  ou  emolument  quel- 
conque  dea  dita  commerpans. 


L     C  C  / 

„Tced  h  iiddb&m 
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aveo  I'asaiitance  de  deux  sSgociana  de  lour  dite  nation,  011  &  leur  d^faat, 
de  tout  autre  h,  leur  choix,  et  feroat  dSpoaer  dans  leur  ehaucellerie  lea 
cffets  et  ptipiera  des  dites  anccessions,  sans  qu'aaouns  ofBoiers  militaires, 
de  juatioe,  ou  de  police  du  pays,  puissent  lea  y  troubler,  ni  y  iBtervenii; 
de  queique  manifere  que  ce  soit;  mais  lea  dits  Consula  et  Vice-Consula 
ne  pourront  faire  la  delivrance  dea  auooeasions  et  de  leur  produit  aux 
l''f       rg'fiu  '1         m     dt"         l'p&  'ft       1  'tt 

t     1     d  tt     q      1     del     t  t  p  t      te     d       1    p  J 

Ifftdil  rs         tdtd  IditfFtl 

1        m         dmmqd         Udttt        dyidjlq 

t         p  1  t     J    q         p  y         t  d  £     1  Kg 

mmdCtlqld  ui  6  fipjgmtp 

pbUtdtS      gt  Ipymti 

f         d  q  f  t  p     1  t  ffi      t      t 

d  m     1      d         d     1         mm         d  *P9        P        plt^tt 

f  1     1    11  t  p     d     t   ]  in  t  d    m     t  dt5  h    g^ 

p  6  t         d     p  t  d  t         d  1 

dmd  l^h  pttfm  t  dl  1 

Lt  1  p         ttEfid  pf  itmt 

ttd  ht         1        fftdlftlC        ItVL        1 

ft  mtd         ilq  dgattj  pllt 

d        Itddl  Ittql       tdtid        fFt 

1  m  pdti  m        p         ^id  ttldmd 

p         t        t       t   I  t  p  1  1     d    di51 

ht        1       6dtdm  tddmii  ttdfm 

Article  VI. 
"  Lea  Consuls  et  Vioe-Consuls  respootifs  reeerront  les  declarations,  pro- 
testations et  rapports  de  toua  capitaines  et  patrons  de  leur  nation  respec- 
tive pour  raison  d'avaries  easuy^es  a  la  mer,  et  lea  capitaines  et  patrons 
remettront  dans  la  ohancellerie  dea  dits  Conaula  et  Vice-CouBula  lea  aetea 
qa'ilaauront  fmtdana  d'autres  *porta  pour  acoidens  qui  leur  serout  r-»ocin 
arrives  pendant  leur  voyage.  Si  un  aujet  du  Roi  Tres-Chretien  et  L  J 
un  habitant  dea  Etata-Unis,  ou  un  etraBgor,  aont  intercas^s  dana  la  dite 
cargaiaon,  I'avarie  sera  reglee  par  lea  tribunaux  du  pays,  et  non  par  lea 
Consula  et  Vice-Conauls,  maia  lorsqu'il  n'y  aura  d'intSresses  que  les 
sujets  ou  citojens  de  leur  propre  nation,  les  Oonauis  ou  les  Vice-Consuts 
respeotifa  nommeront  dea  experts  pour  r^gler  les  dommages  et  avaries. 

Article  VII. 
"Dana  h  eaa  ou,  par  tempete  ou  autres  aeeidens,  des  vaisaeaus  ou 
batimens  Frangais  i5choueront  sur  les  cotes  dea  Etats-Unis,  et  des  vaia- 
seaux  et  batimens,  des  Etats-Unis  deboueront  sur  lea  cotes  des  Etata  de  Sa 
Majesty  Trfes-Cbr^tieime,  le  Consul  oa  Jo  Vico^Oonaul,  !e  plus  proohe  du 
lieu  du  naufrage,  pourra  faire  tout  ce  qu'il  jugera  coQvenable,  tant  pour 
sauver  le  dit  vaisaean  ou  batiment,  son  chargement  et  appartenanees,  que 
pour  ie  magazinago  et  la  sHrete  des  effets  sauv6a  et  marehacdises.  II 
pourra  en  faire  I'inventaire,  sans  qu'aucuns  ofiiciera  militaires,  des  douanes, 
de  justice  ou  de  police  du  pays,  puissent  s'y  immiscer  autrement  que  pour 
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faciliter  aux  Consuls  et  Vice-Consols,  capitaine  et  Equipage  du  vaisseaa 
naufrag6  ou  ecliouC,  tous  lea  seeours  ot  faveurs  qu'ils  leur  demanderont, 
6oit  pour  la  o^l^rit^  et  la  sftret^  d«  sanvgtage  et  des  effets  sauv^a,  soit 
pour  ^viter  tous  d^gordres.  Pour  prSvenir  meme  toute  espfeoe  de  oonflit 
et  de  discuBsioD  daua  les  dits  oas  de  naufrage,  il  a  ^t^  oonvenu  que  lors- 
qu'il  ne  se  trouvera  pas  de  Conaul  oa  Vioe-Oonsul  pour  faire  travailler  an 
aauvStage,  ou  qua  la  rfisidence  du  dit  Consul  ou  Vice-Consul,  qui  ne  se 
troayera  pas  sur  le  lieu  du  naufrage,  aora  plus  fitoign^e  du  dit  lieu  que 
oelle  du  jcige  territorial  oompfitent,  ee  dernier  fera  proo^der  sur  le  champ 
avec  touts  la  eel^ritS,  la  sfiret^  et  les  precautions  preacritos  par  lea  loix 
reapeetivea,  sauf  an  dit  juge  territorial  k  ae  retirer,  le  Conaul  ou  Vioe- 
Consul  lui  fera  rembourser  ica  fraix,  ainai  quo  ceux  du  sauvdtage.  Lea 
marchandiaos  et  effota  sauvSs  devront  etre  dSpoa^a  a  la  douaoe  ou  autre 
lieu  de  surety  les  plus  proohain  aveo  I'inventaire  qui  en  aura  &t&  dreas^ 
par  le  Conaul  ou  Vice-Conaul,  on  en  leur  absence  par  le  juge  qui  en  aura 
connu  pour  lea  dits  effets  et  marcliandiaes  etre  enauite  d^livrSa  aprSa  la 
prfilfevement  dea  fraix,  et  sans  forme  de  procSa,  aox  proprietaires,  qui, 
munis  de  la  mainlcYee  du  Consul  ou  Viee-Conaul  le  plus  proehe,  lea  t6- 
clameront  par  eus-mames,  ou  par  leura  mandataires  soit  pour  r^exporter 
lea  marohandises,  et  dans  ce  cas  celles  ne  payeront  aucune  espdoe  de 
droits  de  sortie,  aoit  pour  les  rendre  dans  le  paja,  ai  elles  n'y  sont  pas  prohi- 
bSea;  et  dans  ce  dernier  eas  les  ditea  marchaudiaes  se  trouvant  avarifes, 
on  leur  aocordera  une  moderation  sur  les  droits  d'entrle,  proportionu6e 
au  dommage  souffert,  lequel  sera  constats  par  le  prooSs  verbal  dresaS  lora 
du  naufrage  ou  I'Schouement, 
[*655]  ^Article  VIII. 

"  Lea  Consuls  ou  Vice  Consuls  eserceront  la  police  sur  toua  lea  baii- 
raeua  de  leurs  nations  respectives,  et  auront  k  bord  des  dits  batjmens  tout 
pouToir  et  juridiction  en  mitiere  civile  dans  toutes  lea  diaoussioos  qui 
pourront  y  survenir ,  lis  auront  uno  enti^re  inspection  sur  les  dits  biti- 
roens,  leurs  equipages  et  lea  changemens  et  renipl  icemens  i  y  faire,  pour 
quel  effet  ils  pourront  ae  tiansportei  a  bord  des  dite  b'itimens  toutes  les 
foia  qu'ils  le  jugeront  neceaaaire  ,  bien  entendu  que  lea  tonotious  ci  des 
sua  enoncSes  aeront  concentrei.a  dans  1  intSrieui  des  bdtimens,  et  qu  ellea 
ne  pourront  avoir  lieu  dans  aucun  cas  qui  aura  quelque  rapport  aveo  la 
police  des  ports  ou  les  dits  bj,timens  ae  trouveront 

Aiticle  IX 

"Les  Consuls  et  "V  ice-Consuls  pourront  faire  ariettr  les  oapitaines, 

ffi  m  in  tel  t       t  t  nte<i  autres  personnes  tdisint  paitie 

d        IPS     ^      ba  ra        (i     1  urs  nations  respectives  qui  auraient 

(?^     ;i  1     d  t    l  t  ro         p        1     renvoyer  et  taire  tranapoiter  hoia  du 

py       Aqlfftl      dtC        Iset  Vice  Consuls  s'adressevunt  aux 

tb  jg       tfli  pteset  leur  feront,  par  ^ciit,  la  demande 

dltl&  jfipl  exhibition  dea  rfgitres  du  )  atiment 

1     d    q    p  g     q  h  mmes  faisiient  partie  des  ausdits  Squi 

p  g         Et  t     d  n      1  SI  justifiee,  sauf  toutefois  U  pieuve 

nt  1      t    d  t       n    p  tre  refusSe,  et  il  aera  donnv  toute  aide 
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et  ^seistanoe  aux  dits  Consuls  et  Vice-Consuls  pour  la  rocherohe,  aaiaio 
et  arrestation  das  ausdita  d^aerteurs,  lesquela  serout  meme  detenus  et 
gardes  dans  les  prisons  da  pays,  h,  leur  requisition  et  i  leurs  frais,  jus- 
qu'i  ee  qu'ils  aient  trouvg  occasion  de  lea  renvoyer.  Mais  a'ila  n'^taient 
renvoj^es  dans  le  dSlai  de  trois  moia,  h  compter  du  jour  de  leur  arret, 
ils  soront  elargia,  et  ne  pourront  plus  etre  arretfis  pour  la  memo  cause. 
Article  X. 
"  Dans  le  oas  oii  les  sujota  ou  eitoyens  respeotifs  auront  oommis  quel. 
que  crime  on  infraction,  de  la  tranqnillite  pvhligue,  ila  seront  justioiables 
dea  juges  du  pays. 

Article  XI. 
"liorsque^es  diUcoupahles^x^Kfa^parli&del'iquipage  de  I'un  des  bS.ti- 
mens  de  leur  nation,  et  se  seront  retires  a  hord  des  dits  navires,  ila  pour- 
ront y  etre  saisis  et  arretfis  par  I'ordre  des  juges  territoriaux :  ceux-ci  en 
previendront  le  Consul  ou  Vice-Conaul,  lequol  pourra  se  readre  h  bord 
s'il  le  jugo  i  propos  :  maia  oette  provenance  oe  pourra  en  auoun  cas  re- 
tarder  I'ex&jution  de  I'ordre  doat  il  est  question.  Les  personnea  arret^ea 
ne  pourront  ensuite  etre  mises  en  liberty  qu'aprfes  que  le  Consul  r^j-c/j-i 
on  Vice-Consul  en  *auEa  ^t^  pr6venn,  et  elles  lui  seroat  remises,  •-  -1 
s'il  le  requiert,  pour  etre  reconduites  aur  les  bfttimens  oil  elles  auront  etS 
arrSt^Bs  ou  aatres  de  leurs  nation,  etetre  renvoyfea  hors  du  pays. 
Article  XII. 
"  Toua  diffirens  et  proces  entre  le  sujets  du  Roi  Tre^  Chretien  dans 
lea  Btata-Unia,  ou  entre  les  eitoyens  des  Btata-UaiB  dans  les  Etata 
du  Itoi  TiSs-Chv€tien,  el  notamraent  toutes  lea  diaausaioas  lelatives  aux 
salaires  et  conditions  des  engagemena  des  equipages  dea  bT.tiraons  re- 
speetifs,  et  toua  differens  de  quelquo  nature  qu'ils  soieot,  qui  pouiraient 
B'elever  eutre  les  hommes  des  dita  Equipages,  ou  entre  quelques  uns  d'eux 
et  leurs  capitaines,  on  entre  les  capitaiues  de  divers  bj,t[meaa  natioaaut, 
seront  terminds  par  les  Consuls  et  Yice-Consuls  respectifs,  soit  par  un 
renvoi  par  devant  dea  arbitres,  soit  par  un  jugement  sommaire,  et  sans 
fraix.  Auoun  o£Ecier  territorial,  civil  ou  militaire,  ne  pouria  y  inteivenir, 
ou  prendre  une  part  quelconque  k  I'affaire,  et  les  appels  de  dits  jugemens 
consulaires  seront  port^a  dovaut  les  tribunaux  de  Frani,B  ou  dea  Etats- 
Unis  qui  doivent  en  connaitre. 

Article  XIII. 
"  Ii'utilitfi  gOnfirale  du  commerce  ayant  fait  ^tablir  dans  les  Etata  du 
Roi  TrfeB-Chr6tien  des  tribunaux  et  des  formes  particulieres  pour  accSl&-er 
la  dSciaion  des  aflaires  de  commerce,  les  nSgocians  des  Etata-Unia  jouiront 
du  bfiaOfice  de  oca  ^tablissemens  et  le  Crongres  des  Etats-Unis  pourvoira 
de  la  maniSre  la  plus  conforme  &.  aes  loix,  h,  I'fitabliasement  des  advan- 
tages fiquivalens  ea  faveur  dea  n^gocians  Fran^ais  pour  la  pronipte  expe- 
dition et  decision  des  affaires  de  la  meme  nature. 
Article  XIV. 
"Les  sujets  du  Roi  TrSs-Cliretioa  et  les  eitoyens  des  Etata-Uaia,  qui 
December,  1855. — 31 
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justifieront  autheotiquement;  etre  du  corps  de  la  nation  respective,  joui- 
tont  en  oonsequence  de  Vexemtion  de  tout  service  personnel  dana  le  lieu 
de  leur  tobHssement. 

Article  XV. 
"  Si  quelqu' autre  nation  acquiert,  en  verta  d'une  convention  queloon- 
que,  un  traitement plus  favorable  relativement  anx  pr^raieucea,  pouvoirs, 
antoritSs  et  privil^es  oonsulaires,  lea  Consuls  et  Vioe-CoBsals  du  Eoj 
TrSs-ChrStJen  ou  des  Etata-Unia  r^dproquement  y  piwticipeTont,  aux 
termes  stipules  par  lea  articlea  II.,  III.  et  IV.  du  traits  d'amiti^  et  de 
commerce  eoncin  entre  le  Koi  Tt^-Chr6tien  et  lea  Btata-TJnis. 

Article  XVI. 
"  La  pr^ente  convention  aura  ion  plcin  effet  pendint  Vetpare  dedouze 
_„__..  ojis,  &,  compter  du  lour  de  I'^ohange  dea  ratifications,  *lesque!IeB 
L         -1  geront  donneea  en  bonne  forme  et  ^chaog^es  de  pari  et  d'lutte 
dans  I'espaoe  d'un  an,  ou  plus  tot  ai  faire  ae  peut 

"  En  foi  de  quoi,  nous  Ministres  Plenipotentjaires    avons  Eigne  la 
prfiaente  convention,  et  y  ivon'j  fait  apposer  le  cachet  de  nos  aimes 
"  Fait  '3,  Versailles,  le  14  Novembre,  mil  sept  cent  quatre-vmgt-huit. 
"  {L.  S.)    Le  Comte  de  Montmorin  de  St.  HErcnt. 
"(L.  S.)    Th.  .'  "■ 


Spain. —  Ordonnancc  respecting  Foreign   CotisvIs. 

Ordownatice  de  S.  M.  Caiholigue  relative  aux  Consuls  et  Vice-Consuls 
ilrangers  en  Espagne,  puhlide  a  Madrid  le  8  Mai,  1827. (r) 

"  Art.  I.  Aucun  consul  ou  vice-consul  Stranger  ne  pourra  exercer  dans 
le  portd'Espagne  de  sa  residence,  aucun  note  de  juridiotion,  attendu  que 
oe  droit  appartient  aux  autoritSs  locales,  desquelles  iia  reclameront  au 
besoin  la  protection  qn'on  doit  !enr  accorder  d'aprfes  la  loi, 

"  Alt.  II.  Ancun  consul  ou  Tioe-eonsul  Stranger  ne  aera  empeob^  par 
les  autoritds  locales  de  reoevoir  et  l^galiaer  dea  protestationa  d'avarie  et 
autres  documena  extra-judiciaires  qui  appartiennent  h,  son  emploi,  lors- 
qu'Us  Smaneront  des  sujets  de  sa  nation. 

"  Art.  III.  Dans  lea  afiaires  eontentieuses  et  dans  toutes  les  autres 
ou  ila  auront  h  soUioiter  le  pouvoir  eoercitif  des  autoritfis  locales,  ou  il 
faudra  employer  quelques  formalitSs  judioiairea,  la  representation  des 
consuls  et  vice-consuls  Strangers  se  bornera  uniquement  ii  ceile  de  simples 
agensdes  sujets  de  leurs  nations  respectives. 

"Art.  IV.  Les  autorit^s  locales  abrSgeront,  antant  que  oela  aera  com- 
patible avee  la  droite  administration  de  la  justice,  le  cours  judiciaire  et 
la  conclusion  des  proems  et  dea  contestations  qui  s'StSveront  parroi  les 
sujets  des  autres  nations,  aSn  de  leui  Sviter  les  prejudices,  que  lea  lenteura 
pourroient  apporter. 

(r)  Mirasfl,  vol.  ii.,  Appendix,  app.  3G0-1. 
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"  Art.  V.  Les  autorit^s  oliserveront  trfig-exactemout  lea  traitoa  et  lea 
oonventioua  en  vigueur  entre  I'Espagne  et  les  autres  nations,  , 
*relativement  aux  demandes  et   droits  d^duits  par   les   sujeta  •■ 
strangers. 

"Art,  VI.  Lajuridictionpavticulifere  que  les  autorJtSs  locales  exeroeront 
dans  ces  oas  sera  exaetetnent  regies  sur  la  loi  6,  du  titre  II, ,  iivre  6,  de 
la  MovisBima  Keco 

"Art.  Til.  Le  g 

dn  oaraotfireetde  ai 

"Art,  VIII.  B        rr  m6e  m  R 

par  leur  omissiott  g 

duiae  le  moindre 

latitude  qu'ils  n'  or 

d^pouillant  les  Ti 
du  pouYoir  suprem  E 

daigii6  leur  d^l^gu 

"  Madrid  le  8  Mwi,  1827. 

"Signfi:  Louis-Lopez 


'[♦f 


u  Espagne 
1  mSme  loi. 
torites  qui, 
u'on  intro- 
e-conaula  la 
03,  soit  en 
u  prejudice 
ion  qu'il  a 


No.  3. 
Prussian  Hesoript,   relating   to   the  Authority   of  English   Consuls  in 

matters  of  Sea  Protests  of  English  Saijects. 
"K.  Preusa.  Rescript  vom  28  August,  1834,  betreffend  die  Be- 

fugnias    der   Bngliseben   Consuln  zur  Aufnahme  von 

8ee-Protesten.(s) 

" '  DeM  Kiinigliohen  Kommerz-  und  Admiralitats-Kollegiam  wird 
in  Beaug  auf  die  in  dessen  Bericht  vom  27  Mai  d.  J.  begutachtete 
Frage : 

"In  wiefem  den  Englisohen  Konsuln  in  Fallen,  wo  es  nur 

auf  daa  InteresBe  Engliselier  Untertlianen  ankommt, 

dieAufnahme  von  Seeproteeten  zu  gestatten  iat  ? 
von  dem  Justizminister,   im   EinYerstaudnisae  mJt  den  Konigliohen 
Miniaterien  fiir  die  GosetareTiaion,  ao  wie  der  Finanzen  und  der  auawar- 
tigen  Angelegenbeiten  Naohstehendea  hierduroh  eriJlEnet. 

"  '  Ba  aaterliegt  keinem  Bedonlien,  dasa  nach  don  Grrundeatzen  dea 
Tolkerrechta  diejenigen  Reolite,  welche  den  in  England  angestellteu 
Preusaischon  Oonsulu  diesseits  verlielien  und  ihnen  von  dor  Englisohen 
Regierung  Bugeatanden  worden  aind,  auoh  den  in  Pre 
Engliachen  Oonsuln  von  Preussisoher  *Seite  bewilligt  werden  ^ 
muaaeu.  Von  diesem  UesicLtapiiiilcte  auagegaogen  kommt  e 
lediglicli  auf  die  Untersuoliuag  der  Frage  an  :  "  Welche  T 
Betreff  der  Seeproteate  den  Preusaiaohen  Oonsuln  naoh  den 
fiir  sie  gegebenen  speciellen  Verordnungen  zuatehon?" 

"'Das  Consulata-Reglomont  vom  18  September,  1796,  hat  in  dieseir 
Beaiehuug  auadriicklioh  Folgendes  featgeaetzt : 

(<}  MiruSB,  TOl.  ii.,  Appendii,  pp.  380-6. 
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"'flj  Bei  Hav^rie  oJer  kleiuen  Seeachileii  snl!  dor  rnn^al  die 
am  Sehiffe  vorgefalknen  Schalen  und  die  zum  BLSton  dci  Eeiae,  dea 
Shiffa  SDd  der  LaduHg  veiweodetea  Kosten  Terihciren  Inslesondeie 
aoli  er  hierzu  bei  klcmen  oder  ordenthchen  und  bei  particularen 
Havarien  verpflichtet  seio,  iDsofern  bei  diesen  der  Sahiden  nitht  in'a 
Grosse  geht. 

"  '  (2)  Was  aber  grosse  gemeinsobaftlicbe  oder  ausaerordenthuhe 
Havarien  betrifft,  so  gilt  far  diese,  so  wie  fiir  Strandungen,  bei  welchen  ein 
Sohiff  verungliiakt,  dasjenige,  was  bereits  in  der  AsBeouranz-Ordnuog  vom 
18  Februar,  1766,  dabin  featgesetzt  iat ;  «  daas  die  von  Sebiffen  erlittenen 
Scbaden  am  Orte,  wo  das  Ungliick  aich  zugetragen,  yon  kunsterfabrenen 
lazatoreti  oder  in  dereu  Ertnaugelung  von  glaubbafteu  Man  a  era 
gewiirdigt  werden,  dieae  aber  ihre  Tase  avor  der  Ortaobrigkeit  oder  vor 
Notar  und  Zcugen  oder  auch  vor  dem  Conaul  beschwijren,  dasa 
geborgene  Waaren  ebenmassig  von  einer  der  namlicben  Behorden  taxirt 
wevden,  und  daas  die  Sohiffer  nach  einem  unterwega  in  oinem  Nothfalle 
zur  Eettung  des  Schiffes  gethanen  Seewurf  dem  Oonaul  den  Sobaden 
und  den  Betrag  der  geworfenen  Giiter  nebst  der  gauzen  Bewandniaa  dea 
H"otbfallea  genau  und  umstandlich  angebeu  sollec." 

"  '  Nach  diesen  Bestimraungen  eraolieint  ea  nioht  zweifelhaft,  daaa 
den  Preusaisehen  Oonsuin  daa  Eecht  zusteht,  Seeproteate  und 
damit  vcrkniipfte  Taxen  aufzunehmen,  nnd  zwar  obne  Eijcksioht  darauf, 
ob  an  iliren  Eeaidenzorten  SeegericLte  vorhaoden  siad  oder  niobt. 

"  1  Allein  in  Anschung  des  Strandungsfalles  wird  im  §  3,  sub.  A  dea 
Consulats-Reglements  noch  besonders  diaponirt : 

"  Deraelbe  (der  Consul)  hat    auch  dafiir    zu    aorgen,  dasa  von  der 
dortigon    Obrigkcit,   oder,    Fallaaicbd'  lb        twa    dam't 

uieht    befaaaen  a  elite,  von  ibm  aolb      n    h     11    n  d  m  8  bilT 
und  dem  SobifFsvolk  eine  solenne  Evklarun      d     D  p         n      n    11  n 
und  jeden    Umatanden    des  Ungliicksfallea     b    n  mn  n    unl       IB 
gebiihrond  protokollirt,  sondern  ancli  iiber  All      w     ^  5     g  n  n 

genau  ricbtigea  Inventarium  aufgenommen  w     1 

"  »  Aus  den  Worten  :  vonderObrigk        ,     l,Fall  h 

dieselbe  damit  nicbt  befaeaen  aoilte,  von  ibm  aelbst, 
konnte  man  die  Folgerung  ziehen,  daaa  die  Befugnisa  der  Consuln  zur 
Aufoabme  von  Seeprotcaten  und  den  damil  zuaammonhangeaden  Akten 
nur  dann  eintrete,  w  nn  S  g  'I  niobt  vorlianden  *aind,  und 
L  J  dasa  daher  die  alleg  t  n  V  b  ften  dea  A.  L.  B.  so  wie  des 
Conaulats-Beglomcnta  iiberb  pt  1  S  g  richte  ala  die  zur  Aufnabme 
der  in  Kede  stebenden  Verb  n Hung  n  j,  ntlich  auasoliUeaaliQli 
coinpetente  Bebiirde  con  t  tu  t  n  nd  die  Conauln  nur  eventualiter 
an  deren  Slelle  aetaten. 

"  I  Allein  abgeseben  da  n  d  aa  d  Auslegung  dem  deutlioben 
Wortsinn  jener  Allegate  nicbt  t  p  h  u  wurde,  so  ist  auob  au  erwagen, 
dass  daa  Conaulats  Ecglem  nt  n  ht  w  bl  die  Befugniase,  als  die 
Verpflichtungen  der  Consuln  h  t  f    t    t        wollen. 

"  '  Ka  folgt  dahei  aus  den  Worten  : 
Der  Conaul  soil  dafur  sorgcn,  dasa  von  der  Orta-Obrigkeit  oder, 
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Falls  diasolbo  ?ii,li  meht  dimiU  au  befaasen  pflegto,  voHiUmselbBt, 
eino  solenuQ  Deposition  der  fecbiffilfute  aufgenommen  werde, 

" '  Nichts  welter,  als  dasa  der  Consul  nioSit  abaolut,  sondern  nur  in 
ErmangeliiDg  von  Seegerichten  verpfliobtet  sey,  eiae  Erklaruug 
der  Scbiffsmaniiscbaft  ubei  den  Sti  andungsfali  aufzuuebmen.  Eine 
Bolcbe  bedingte  Verpflichtung  der  Conauln  zur  Aufnabtne  der  in 
Eede  staJionden  Akte  schliesst  nioKt  aus,  daaa  dioEefugniss  hierzu 
unbedingt  sey ;  aie  moditicirt  diese  Befugnisa  nur  insofern,  ala 
demznfolge  der  Oonsul  die  Sohiffer,  welche  aich  an  die  Seegericbte 
wenden  woUen,  nicht  nothigen  kann,  die  Erklarung  Tiber  die  Umstande 
der  StraDdung  vor  ih  m  abzugeben, 

" '  Hieriiii  komrat  nun  noGh,  daas  das  A.  L.  R.  binaichtlioh  der 
Assecuranz-  und  Havarie-Geaetze  fast  ganalioh  der  Havarie-Ordnung 
vom  18  Pebruar,  1766,  gefolgt.  ist,  wie  sieii  dies  theik  aus  dem  Bntwurf 
Bum  A.  L.  E.  Th.  I.  Abth.  II.  Tit.  III.  Abachn.  9,  8.  208,  ergiebt, 
tbeila  auch  sobon  daraus  hervorgeht,  daas  sehr  viele  {insbe  send  ere  aber 
die  hier  einscblagenden)  Bestimmungen  der  Havarie-Ordoung  fast 
wortlioh  in  das  A,  L.  R.  iibergegangen  sind  {ef.  §g  197,  231,  folg. 
Havar.-Ordn.)  Daas  aber  anoh  daa  Consnlats-ilBgleiiient  in  Anaebung 
der  Havarien  von  den  Dispositionen  der  Havarie-Ordnung  nicbt  hat 
ahweichcn  wollen,  ist  um  deawillen  unzweifelbaft,  weil  dasaelbo  auadruck- 
lich  sagt,  das  in  Betteff  der  groasen  gemeinaehaftlicben  oder  ansserord- 
entlichen  Hayarie  die  Vorscliriften  der  Havarie-Ordnung 
gelten  aollten.  Die  letzteren  stimraen  nun  mit  den  Dispodtionen  dea 
A.  Ij.  E.  wie  erwahnt,  yoUkommen  iibereio,  und  besehranken  inabe- 
Bondere  die  Befugnisa  des  Consuls  aur  Aufnahme  von  Seeprotesten  nicbt 
anf  den  Eall,  daas  keine  Seegericbte  zugaogliob  seyn  sollten. 

"  '  Weun  aber  hiernach  anzunelimen  iat,  daaa  den  Preussiseben 
Consuln  im  Auslande  und  also  aucb  in  England  ein  unbedingtea 
Eecbt  znatebt,  Seoprotfiste  Preuasiscber  Schiffer  aufaunebmen,  so  kann 
aueh  cacb  dem  oben  aufgestellen  (Jrundaabze  des  Volkerrecbta  r-*(.^i-| 
*den  Engliachea  Consuln  in  Preussen  eine  gleiche  Befugnias  in  L  -» 
Anschung  Enghaober  St-hitfer  nicbt  yei  sagt  werlen 

" '  In  (jema^sheit  vorsteliender  Entwickelung  jst  von  dem  Herrn 
Ministei  dor  auswartigon  Angelegeniieitea  unteim  2o  d  M  eint.  Note 
an  den  Komgl  Giossbiitinniaobcn  besandten  bierielb'ft  eilassen,  und 
darm  namenlli&b  ani  die  Eoigerungen  naher  bingewiesen  woideii,  wekbe 
Bioh  daiaus  ergeben,  diss  dis  t{n  Keoht  der  Bnglieoben  Con'*uln  aur 
Aufnabme  gultiger  faeeproteate,  wie  sobon  in  der  obigen  Frage  selbst 
angedeutet  ist,  auf  diejemgen  Falle  beacbrankt  blciben  maia,  in  wclehea 
der  Seepiotest  von  dem  Capitain  eines  Enghsoben  Schiffea  tiu^clegt  wild 
und  nm  Enghsbclie  Uatertbanen  dabei  betbeiligt  aiod 
"VergI    y    Kamptz  Jdhrbueher   fur  die    PrcussiSLbe    tsefsgebung, 

lleohtswibsecachaft  und  Recbtaveiwaltunp      Band  44,  8    76 
«Allgemi,ines  Landret,htfnr  die  PreuBSis^^ben  btaaten, 

Tbeilll.,  Tit.  8,  §1848." 
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C         —C        la     P  jl  t 

Eakon  Db  Maktbn  f    pnnthttl     jd      IfotD      ffh 

Consul  are  very  cl  a  ly     t  f    th    n   h    E  gul  t    n     f  th    K    gd  m    f 
Greece.  (() 

"Les  navires  &  Dt  ^  1  c  un  p  rt  ^t  ang  n  p  u  at  ten 
d^finimeDt  eonsido  i       mm   i   «x  ft  t  la  p    te  t   n  qu  1  t 

aeoordee  ne  saurait  d  la  lu  d  t   n  t      t      1    p  u    t  ut        ^u 

touohe  I'jotSrSt  de  1  Et  t  dan    1     p    t   d  qu  I  la       t    u    nt 

"  Admis  dans  un  port  Stranger,  ces  navires  sent  dme  soum  s  aux  1  s 
de  police  qui  rfigissent  le  lieu  ou  ils  sont  re^ua ;  el  lea  gena  de  leura  equi- 
pages soat  ^alement  justiciables  dea  tribunaux  du  paja  pour  les  d^lita 
qu'ils  y  eoramettraient,  meme  t  bord,  enven  des  personnes  4trangeres  a 
Viguipage,  ainai  que  pour  los  oonveutions  civiles  qu'ila  pourrMent  con- 
tracter  enyera  ellea. 

"  Cepecdant  jl  est  de  droit  oommun,  independamment  dea  traitea  par- 
tiouliers  et  sana  qu'ils  aoieat  necessairea,  quo  toutes  lea  discuaaioBS  relar 
tives  aus  salairea  et  conditions  d'engagement  dea  gens  de  mev  et  toutes 
r*6fi2n  ^^^  contestations  entre  lea  gens  de  I'^quipage,  *ou  entre  eui  et 
L  -I  leura  capitaines,  on  entre  les  capitaines  de  divers  batiments  nation 
aux,  soient  terminus  par  lea  consuls. 

"II  eat  iSgalement  reoonnu  que  la  juridiction  territorialen'eatpaa  com 
p6tente  h  I'figard  dea  delita  qui  se  commettent  a  hard  entre  ho  rtinei,  le 
Viquipage  ;  et  que  dana  ce  cas,  comme  il  s'agit  de  la  diacipline  lutfirieuro 
du  navire,  I'autoritfi  locale  ne  doit  pas  s'ing^rer,  toutea  les  foia  que  son 
socoura  n'est  pas  r&!amS,  ou  que  la  tranquillity  du  port  n'est  pas  eompro 
mise  (oe  principe  est  ^galement  reoonnu  en  France  par  une  d  ci'^ion  lu 
eonseil  d'Etat,  approuv^e  le  20  Novembre,  1806,  et  par  uno  oidonnanca 
du  29  Octobre,  1833.) 

"  Les  consuls  connaiaaent  done  de  toua  los  diffSrends  survonu'  dans  le 
ressort  de  leur  departement,  entre  lea  capitaines,  matelots  et  autres  indi 
vidus  embarqu6s  aur  les  navirea  de  commerce  de  lears  pays,  sauf  aux 
consuls  Et  permettre  aux  plaignanta  do  recourir  &,  qui  il  appiitiendra, 
suivant  les  circonstanoes,  dans  le  cas  oil  ils  ne  pourraient  rendie  justice 
par  eux-memes. 

"Les  consuls  ne  peuvent  juger  definitivement  en  matifire  criminello 
que  ies  affaires  ou  il  n'y  a  pas  liou  dc  prononoer  dea  peines  affliUnt!, 

"Les  peines  de  simple  correotioD  seront  proQono^es  par  eux  conforme 
ment  aux  lois  aur  la  police  de  la  navigation.  Mais  s'il  a'agiasait  d  un 
crime  ou  dSlit  commis  par  quelques  gena  de  mor,  ou  il  peut  ei,hoii  des 
peines  qui,  auivant  les  lois  de  la  police  sur  la  navigation,  sont  oensfiea 
afflictives,  les  inculpfe  seraient  arrets  et  reuToy&s  en  GrSce  pai  le  pre 
mier  batiment  Grec,  etc.  L'inculp^,  dana  ee  cas,  serait  aecompagnc 
d'une  expedition  des  pi&jea  de  la  proo^iure,  adressi5e  i  I'autorit  Giecque 
du  lieu  de  la  destination. 

{i)  De  Marteas,  Gaide  Diplomatique,  t.  i.  pp.  345-6,  q. 
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"  Si  le  prevenu  e'est  enfui  du  navire,  son  arrestation  definitive  et  sa 
detention  aont  dea  actes  de  pouvoic  qui  ne  peuvent  etre  ex&ut^s  e[iie  par 
les  agents  de  I'autorit^  locale.  Dans  cette  eirconstance  !e  conaal  trans- 
met  ga  demande  par  Scrit  aux  officiera  competants,  qui,  apr^a  avoir  pr^ 
venu  la  justice,  lui  doiineront  aide  pour  faire  les  rcoherehes  n^ceasuirea 
et  op^rer  I'arrestation  de  I'inoulpd  d'aprfea  les  formea  fitabliea  dans  le  lieK 
on  preseritea  par  loa  traits. 

"  Les  consuls  eseroenl  amiabhmenl  la  juridiotion  sur  lea  nfigocianfs  et 
entro  nation  aux. 

"  La  juridiction  commerciale  des  consuls,  pour  eausea  ^trangferes  fi  la 
oriminalitij  aera  r6gl6B  d'aprfia  le  code  de  oommerce  Frangais,  admis  en 


*No.  5.  [*663] 

DE0I8IOMS  IN  THE  TKENOH  OOURTe, 

Trihwaal  Oiml  de  la  Seine  (/F""  Ckambre.) 
(Pr^sidence  de  M.  Perrot  de  OhSzelles.) 
Audience  du  4  Aaul. 

CONSUL    ETRANGEB. — AERBSTATION    PROVISOIRE SAISIE     CONBERVA- 

TOIBB.(mJ 

"  M,  LB  CoMTB  d'Aeaunza,  Marquis  de  Fuente  Hermosa,  Consul  do 
I'Uraguaj,  habite,  depuia  pluaieura  annCea,  !a  France  en  cette  quality, 
et  s'y  est  mari6. 

"  II  est  poursuiTi  par  M.  Abrasaart,  marohand  de  meublea,  pour  une 
crSance  s'61evaut  a  plus  de  5,000  fr. 

"  M.  Abrassart,  se  fondant  sur  les  dispositions  de  la  loi  de  1832,  rela- 
tive h,  la  contrainte  par  corps  h,  regard  des  strangers,  a  obtenu  de  M.  le 
pr^ident  du  Tribunal  une  ordonnaaee,  en  vertue  de  kquelle  il  a  fait 
arr6ter  et  inoarcerer  son  debiteur, 

"  M.  d'Abaunza  a  formS  une  domande  en  main-levfie  de  I'^orou,  et  la 
4*  Ohambre  avait  k  statuer  aur  le  merite  de  cette  demande. 

"  M*  Juloa  Favre  a' est  presents  pour  la  soutenir  dans  I'interet  de  M. 
d'Abaunza, 

"  II  a  d^velopp^  a  cet  effet  plusieurs  moyens  : — 

"  1°  M.  d'Abaunza,  oomme  consul,  est  inviolable,  ot  ne  pent  etre  sou- 
mis  h,  la  contrainte  par  oorps. 

"  2'  II  est  etranger  sans  doute,  mais,  depuis  plusieurs  anneea  il  a  6tabli 
sou  domicile  en  France,  et  o'est  aeulement  it  1' etranger  uou  domicilie  que 
b' applique  la  loi  de  1832. 

«3°  On  ne  peut  I'asaimller  5.  un  debiteur  forain,  et  dfea-lora,  kuq  aaiaia 
conservatoire  ne  pouvait  etre  pratiqu^e  h  aoa  prejudice. 

"  M^  Bocbct,  avocat  de  M.  Abrassart,  a  oombattu  cea  divera  moyens. 

(w)  Gazette  des  Tribunaus,  August  €,  1842.     Numto  4563. 
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"  II  a  Bouterm,  en  premier  lieu,  qu'il  fallait,  quant  &,  I'lDviolabilit^  de 
la  personne,  distinguer  entre  les  ambassadeurs  et  lea  oonauls ;  lea  premiers 
aeula  aont  inviolables  quaad  ils  out  ^t^  regua  et  accr^ditea,  lea  aeconda  ne 
le  sent  pas. 

"  En  second  lieu,  pour  etre  affranehi  de  la  contrainte  par  corps  1' stran- 
ger doit  ayoir  obteuu  du  gouvornoment  I'autorisation  d'^tablir  aon  domi- 
cile en  France. 

r*6fi41  *"^'o  troisifime  lieu,  le  debiteur  (Stranger,  qui  pent  d'une 
f-  -■  momeat  &,  I'autre  quitter  b  sol  qu'il  habite  pour  transporter  sa 
residence  ailleurs,  est  un  viSritable  d6biteur  forain,  et  oomme  tel  soumis 
anx  dispositions  de  I'article  822,  dn  Code  de  procedure  civile. 

"  M.  le  aubstitut  Mejnard  de  Frank,  reproduit  et  disoute  aveo  m^tliode 
et  clart^  lea  divers  argumcns  des  parties. 

"  8'appujant  de  Taiitotite  de  Merlin  et  de  celle  de  la  jurisprudence, 
il  a  fait  reasortir  la  difference  de  position  qui  eziate  entre  les  ambasaa- 
deura,  ministrea,  envoy^s,  r&idens,  charges  d'affaires,  et  les  consula. 

" '  Lea  consula  des  nations  ^trangferea,'  a  dit  ce  magistral,  '  sent  on 
France  ce  qu'ils  sent  dana  toua  les  Btats  de  I'Eurepe,  dea  protecteurs, 
quelqnefois  juges  de  marchanda  de  leur  nation,  d' ordinaire  meme  des 
marchands  que  I'on  envoie  non  pour  reprfeenter  leur  prince  auprfes  d'une 
autre  Puissance  souveraine,  mais  pour  prot4ger  leurs  compatriotea  en  ce 
qui  regarde  le  n^goce,  souvent  aussi  pour  connattre  et  decider  dea  diffe- 
rends  qui  peuvent  s' Clever  entre  eux  au  sujot  deces  sottes  d'affaires. 

"  'II  n'y  a  pas  de  consuls,  meme  pavmi  ceux  a,  qui  des  trait^s  esprfia 
attribuent  la  quality  de  jugea,  qui  aient,  b,  I'instar  dea  ambaaaadeura,  le 
caractfere  reprlaentatif,  d'oii  d^coule  esaentiellement  rind^pendaneo  de 
I'autorite  locale. 

"  'Aussi,  quoiqu'il  soit  de  rfegle  conatante  qu'un  ambasaadeur  ne  peut 
etre  traduit  devant  lea  Tribunaux  du  pays  oil  il  r^aide  com  me  tel  pour 
raiaon  des  dettea  qu'il  a  centractSes  envera  lea  habitans  de  ce  pays,  il  eat 
certain  qa'il  en  est  autrement  des  consuls,  qui  tous  les  jours  aont  eit^a 
dans  nos  Tribunaax  h,  la  requete  dea  Fran^aia  envers  lesquela  ils  se  sent 
obliges.'  (Aix,  14  Aofit,  1829.— Paris,  26  Mara,  1840.--28  Avril, 
1841.) 

"  M.  I'avocat  du  Roi  s'esplique  ensuite  sur  la  seconde  question  rela- 
tive a  la  manifere  dont  1' Stranger  doit  avoir  aon  domicile  6tabli  en  France 
pour  fiehapper  h,  la  contrainte  par  corps. 

"  Analysant  et  combinant  d'une  part  lea  dispositions  des  lois  de  1807 
et  de  1832  sur  la  contrainte  par  corps,  de  1' autre  les  diversea  dScisiona  des 
Cours  aur  I'application  de  oea  loia,  le  miniature  public  en  conclut  que 
I'autorisation  du  gouvernement  n'est  pas  rigoureusement  n&essaire,  et 
quil'  appartient  aus  Tribunaux  d'apprecier  lea  cireonstances  d'aprfes  les- 
qnelles  1' stranger  doit  etre  considere  comme  ayant,  ou  non,  son  domicile 

en  France.     (Cassation,  20  Aoflt,  1811.— 6  FSvrier,  1826 15  Mars. 

1831.) 

"  M.  I'avooat  du  Roi  estime  que,  dans  I'eapfece,  M.  d'Abaunza  qui 
reside  en  France  depuis  1833,  qui  s'y  est  maris,  qui  y  est  attache  comme 
consul  de  I'Uraguay,  juatifle  suffisamment  qu'il  y  a  aon  domicile,  et  que 
sous  ce  rapport,  il  doit  etre  affranohi  de  contrainte  par  corps. 
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"  II  ne  saurait,  par  ]a  meme  raison,  etre  consider^  comme  un  debiteur 
forain,  et  dfe-lora  la  saiaie  conservatoire  praliqu^  sur  lui  est  nulle, 

*"  Apr&a  en  avoir  deliber^,  le  Tribunal : —  r^fiR'il 

"'Atlendu  qae  si  les  ageaa  diplotnaliqwes  jouissent  de  cer-  L  J 
tainea  immunity,  c'est  parce  qu'ils  repr^sentent  leur  gouvernement  via- 
Ji-via  d'un  autre  gouvernement,  mais  que  les  simples  consuls  ne  peuvent, 
sous  ce  rapport,  pretendre  a  aucune  assimilation,  puisqu'ils  ne  sont  que 
dea  fonotionnaires  dfl^guSa  pour  protSgor  et  rcgler  les  int^rets  privfis  de 
leurs  nationaus ; 

" '  Qu'aiaai  la  quality  d'agent  oonaulaire,  que  r&lame  Carlier 
d'Abaunaa,  ce  saurait  I'affraDchir  de  rexereioe  des  poursuites  dirig&s 
centre  lui  par  Abrasaart ; 

"  '  Attendu  qtie  la  r&idence  prolongSe  d'un  Stranger  et  meme  son 
mariage  eu  Brance  ne  aauraient  lui  faire  obtenir  les  droits  resultant  de 
I'^tablissement  du  domicile,  qui  De  pent  avoir  lieu  que  dans  les  tevmes 
pri5vus  par  I'article  13,   du    Code  civil,  c'est-a-dire  aveo  I'autorisation 

"'Que,  auivant  les  termea  de  I'article  16,  de  la  loi  du  17  Avril, 
1832,  un  Stftbliaaement  du  commerce  oa  la  propri6tg  d'immeublea  sur  le 
territoire  Frao^ais,  qui  supposent  dans  aes  deux  cas  une  longue  residence, 
n'ont  pour  effet  que  de  mettre  I'^tranger  a,  I'abri  d'une  arrestation  pro- 
visoire,  mais  ne  rafiranchiaaent  pas  de  la  contrainte  par  corps  exerc^e 
dans  les  termes  de  I'article  14,  de  la  memo  loi,  et  qui  est  la  consequence 
de  la  quality  d'etracger. 

"  <  DSboote  Oarlier  d'Abaucza  de  sa  demande  afin  de  miaa  en  liberte 
et  de  nullity  d'&rou,  etc,'" 


Cour  Royale  ds  Paris  {ILD"^  C!iamhre.\ 

(Prfsidence  de  M.  Simonneau.) 

Audience  du  28  AwU. 

LIQ0IDATEUK  CHARGE  DE  GEREE. — AOTES  DE  GESTIOK. — ACTION  PER- 
80N>BLLE, — QUALITE  DK   CONSUL. — CONTaAISTE   PAR  C0IIP5.(3;) 

1°  Le  liguidateur  d'une  sociiie,  charyi  en  ovdre  de  gerer  et  adTmnisirer 
r4tablissement  iocial  sous  sa  re^HmsdbiUld  jiersmmeUe,  esf-H persotiel- 
lement  tenu  etpar  coiys  des  engagemens pa/r  lui  souterits?     (Oui.) 

2°  La  qii,alU4  de  consul  d'une  Paisgance  dirangere  dout  ce  liquidateur 
seraii  revitu,  le  souelrairait-eUe  a  la  contrainte  par  corps  f    (Nod.) 

"  AiNSi  jugS  par  I'arigt  Buivant  :— 

"  '  La  Cour,  en  ce  qui  touehe  I'appel  principal, 

^"'Gonsiderant  qu'Hermann  Belong  n'a  pass  ^te  seulement  |-^o„„-, 
nomm^  liquidateur,  mais  qu'ila  et^cbarg^de  g^rer  et  administrer  <-  J 
I'^tablissement  soua  sa  re spons ability  personnelio;  qu'il  a  accepts  cetto 
double  mission  et  a  iait  dea  aotes  de  gestion, 

{x)  Gazette  des  Tribunaux,  Maj  9,  1841.     Kumero  4390. 
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"  <  En  oe  qui  tonche  I'appel  incident  de  BouII^  et  Filon. 

"  'Consid^rant  que,  quand  Belong  justifierait  de  sa  quality  de  consul, 
oette  quality  ne  lui  douneraifc  pas  le  earact&rc  d'agent  diplomatique,  et 
qu'il  ne  jouirait  pas  dea  immunit^s  aeoord^es  a  ee  litre ;  que  par  conse- 
quent. Belong  peat  etro  souinis  b,  !a  contrainte  pat  corps. 

" '  Confirme  sur  I'appel  principal,  infirme  sur  I'appel  incident.' 

"  (Plaidans  :  M^  Poulain  pour  Her  mann  Belong  appelant,  ct  M^ 
Baraud-St-Amand  pour  Boullfi  et  Filon,  int.) 


Appeal  in  the  Case  of  D' Ahuanza. 

Cour  Ro^aU  de  Paris  (Jiine  Chamhre.) 

(Prfeidence  de  M.  Alper.) 

Audience  du  25  Ao'kt. 

CONSUL. OONTRAIHTE   PAR   CORPS. — DOMICILE   DE    L'ETEANaER    DEBI- 

TEUR   ¥0RA1N.(^) 

1°  Les  conmls  iVromgen,  sans  mission  diplomatique,  ne  pariicipent 
point  aux  imtnunitds  dont  jout&sent  leg  amhassadburs  ei  envoyis  des 
Fkisaances  dtrangeres;  en  tows  cos,  lis  ne  peuvent  exciper  de  leur 
qaaliti  devant  les  Tribunavx  gu'autant  gu'tls  ont  repi*  ^exequatur  du 
gouvememetit  Fran^ais. 

2°  Une  risidence  prolongee  en  France,  vm  dtahUssement  par  'mariage, 
ne  mffisent  pas  pour  constitwer  en  favewr  de  VOfOmrjer  un  domicile 
I4gal  de  nature  a  I'affranchir  de  la  contrainte  par  corps  ;  le  domicile 
exigi  par  Varticle  14,  dela  loi  du  17  Avrit,  1832,  nepeul  4tre  acquis 
qu'atix  conditions  imposSespar  Varticle  13,  du  Gode  civil. 

8°  Iiitranger  ncm,  domidUd  en  France,  et  qui  iCyposside  ni  immeable, 
ni  dtahliesement,  pent  4tre  considdre  comme  debitev/r  forain  dans  le 
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conservatoire. 
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"  Sur  la  demancle  en  cocdamnauon  et  eu  validity  da  la  saiaie  formfie 
par  le  erfeinoier,  M.  d'Abaunza  a  form(j  reoonventionnellement  une 
demande  en  nullity  de  I'ecrou  et  de  la  saisie  conservaloiro,  se  fondant  1° 
Bur  la  quality  de  consul-general  d  I'll  g  y  t  1''  iol'  bilit^  qu'elle 
doit  assurer  ii  sa  personne;  2°  sit  fed         |    1  F  t 

le  domicile  de  fait  et  d'intention  j     1        t     t  y  q  :i        fi 

sur  I'exag^ration  du prix  des  four    t  tl    1     m  1  t       1  mpt 

pay^s. 

"Sar  cea  contestations,  dont  d  i        d       mpt    1       la 

Gazette    des    Tribunaux,   lorsqu    11  t    (  t  p    m  ^ 

instance,  est  iotervenu  le  jugame  t  t  — 

" '  Attendu  que  si  les    agens    Iplmtq         j  d  t 

immuaitfis,  e'est  paroe  qu'ils  rap  ^      t     t  1        g  m    t 

d'uQ  autre  gouvernemeut,  mws  q      1        mpl  1         p  t 

aucun  rapport,  prStendre  a  aue  m  1  t        p  isq     1  t  q 

des  fonotionn  aires  delegues  pour  pt^g       t^Il        tetj      6d 
leurs  nationaux ; 

"  '  Qu'ainsi  la  qualite  d'agent  consulaire  que  reclame  Garlior  d'Abaunza 
ne  saurait  raffranchir  de  I'exeroioe  des  poursuites  dirig^es  eontre  lui  par 
Abraasart; 

" '  Attendu  que  la  residence  prolongee  d'un  etranger,  raSme  son 
mariaga  en  France,  ne  sauraiant  lui  fajre  obtenir  daa  droits  resultant  de 
retablisseraent  du  domicile,  qui  ne  peut  avoir  lieu  que  dans  lea  termes 
p  up  1  t  13  du  0  d  vil,  c'ast-fi-dire  aveo  I'aatorisation  royale ; 
Q  u  nt  1  t  m  s  la  I'art.  16,  de  la  loi  du  17  Avril,  1832, 
un  t  bi  m  nt  1  mm  ou  la  propriety  d'immeublea  sur  lo  terri- 
t  r  ng  qu  upp  nt  lans  cea  deus  oas  una  longue  residence, 
nntpu  fftqu  d  mt  I'^tranger  &,  I'abri  d'une  arrestation  pro- 
V  a  m  n  1  aff  an  h  nt  pas  de  la  oontrainte  par  corps  exerc6e 
d  n  1  s  ta  D  d  I  t  14  le  la  m§me  loi,  et  qui  est  la  consequence 
d    la  |u  1 1^  d    t    ng 

En  j      t      h     la       sie  conservatoire  formfe  aur  le  mobiliar 

d  Abaun  a , 

"'\tt     1    q  i    ItSdet      g       t     t      11      1  Ab  assart 

*avait  1    d     t  d    f    m  t  1    m  b  I       rscfiQ-] 

de  BO     1  b  t        q     d    t     t  d  mm     1  b  ta      f  L  ""°-l 

"'L    T   b       I  db     t    C    1       dAb  d        dm     d         nuUitg 

d'ecr        1         dmp  P^PJ  ^b  tlrad    2,700 

franc        1   i    11     1    Tnb       1      1    t  1     m     t     t  1     f         t         faitas ; 
deck     la  t        1  t      1  bl       t 

"  App  1 

"  M    J  I     F  p        M  C    1       d  \b  t         1  le  aoit 

comm  1       t     mm     t     g     d  nu  1     1  0    1      lAbaunza 

gtait    ffhdl  ttp  pp  pllduJ7 

Avril   18  J  2 

" '  L    p  1       g       d  pi  m  t  q  d  t  1     dtf  ,    '  est 

inviol  bl        C     t         p      1         q  It    d    1  ra  me,  et 

de  1     t     (^  q     1  t        f   e    p     1         1  tt       d       6  Lea 

pubb     tl  tp       rand      tt  Ibltinp        it  leur 
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imputer  dea  crimes  s'ils  ponvaient  etre  punia  ponr  dea  Crimea ;  qu'on 
pourrait  leur  aupposer  das  dettea  s'ils  pouvaient  etre  arrSMs  pour  dettes. 
II  faut  doDC  euivre  vis-d-vis  des  ambassadeurs  les  regies  tiroes  du  droit 
des  gens,  et  non  eelles  qui  dCriveiit  du  droit  politique.'  (V.  "Wicque- 
fort;  M.  Pardessus,  1448  j  et  un  d&ret  de  k  Convention  du  13  ventose 
an  11.) 

"  Ce  prinoipe  pos^,  le  d^fensour  s'efforce  de  prouver  que  le  litre  de 
consul-g^n^ral,  dont  est  reyetu  aon  client,  euffit  pour  assurer  1' inviolability 
de  sa  personne,  ind^pendammentdel'e^eguafw  qu'il  avoue  n'avoir  point 
encore  6ti&  obtenu  par  M.  Carlier  d'Abaunza. 

"  En  second  lieu,  M'' Jules  Favre  s'appnie  sur  I'autorit^  de  Merlin  pour 
Bontenir  que  Ics  Tribunaux  oat  plein  pouvoir  pour  decider  d'aprfes  les 
circon  stance  a,  si  !a  rfeidence  prolongfie  d'un  stranger  en  France  n'^qni- 
vaut  pas  au  domicile  oiigiS  par  les  lois  de  1807  et  de  1832  pour  affrauohir 
retranger  de  la  contraiate  par  corps.  II  cite  par  induetioa  dens  arrets 
de  la  Cour  de  Cassation  des  20  Aofit,  1811,  et  6  E^vrier,  1826,  un  arret 
de  k  Cour  do  Paris  du  15  Mars,  1831. 

"  '  Eofln,'  dit  le  dSfenseur,  '  si  I'iiabitation  continue  de  I'^tranger  suffit 
pour  lui  confi5rer  un  domicile  suffisant  au  point  de  vue  de  la  cnatrainte 
par  corps,  on  ne  peut,  sans  torturer  le  sens  de  la  loi,  consid^rer  1' stranger 
dans  le  lieu  meme  do  sa  rfoidence  comme  un  d^biteur  forain.' 

"M^  Bocliet,  pout  M.  Abrassart,  a  reproduit  les  argumens  de  la 
sentence. 

"  '  M.  Carlier  d'Abaunza,'  a  dit  le  d^fenseur,  '  se  prevaitt  d'immunitfia 
ausqiielles  il  n'a  aucun  droit.  S'il  a  le  titre  de  consul  de  I'Uraguay,  il 
n'en  a  jamais  exercS  l^galement  les  fonctions,  en  supposant  qu'jl  les  ait 
r«fi(i*n  jamais  exercdes,  par  la  raisoa  que  le  gouveruement  *Fran§ais  lui 
"-  J  a  refuse  Vexequatiir.  En  effet,  M.  le  ministre  des  affaires 
^trangerea  a  oevtifi^  co  fait  dans  une  lettre  adrossSe,  a  I'occasion  du 
proems,  il  M.  le  procureur  du  Boi,  et  a  ajoutS  que  M.  d'Abauuza  n'avait 
aucTin  droit  aux  privil^es  dont  jouisseut  les  agens  diplomaliqnes.  Sou- 
tenir  que  le  refua  ^'exequatur  est  cbose  indiff^rente,  et  que  lea  seules 
lettres  de  crdanco,  dont  M.  Carlier  peut  etre  porteur,  suffiaent  pour  lui 
assurer  les  immunit^a  dea  envoy^s  des  Puissances  etrang&res,  c'est  dire 
qn'nn  gouvernement  stranger  aurait  le  droit  d'instaUer  Chez  nous,  et 
malgrS  nous,  un  de  ses  nationaux,  et  de  Vaffranotir  des  lois  qui  r^ssent 
tons  les  Strangers  en  France. 

"  ' D'ailleurs,'  ajouto  le  ddfenseur,  'un  consul  n'est  pas  un  agent  dip- 
lomatique. (V.  Vattel,  Droit  des  Geus,  liv.  i,  cb.  5  :  ordonnance  do 
1681;  cassation,  13  vendSmiaire  an  IS;  Ais,  14  Aout,  1829;  Paris, 
28  Avril,  1841.') 

"  Sur  Is  second  moyen,  le  defeuaeur  invoque  I'autoritfi  de  tons  les 
auteurs,  Merlin  except^  et  deux  arrets  de  la  Cour  de  Paris,  des  16  Aout, 
1811,  et  2-  Mai,  1834,  pour  ^tablir  qu'en  matifere  de  contrainte  par  corps 
le  seul  domicile  dont  puiase  exciper  1' Stranger  en  France,  eat  eelui  qu'il 
acquiert  conformement  &  1' article  13,  du  Code  civil,  e'eat-a  dire  aveo 
I'autovisation  du  roi.  II  aoutient,  par  lea  memos  motifs,  que  I'etranger 
qui  n'a  pas  de  domicile  Idgal  en  France,  et  qui  n'j  poss^de  ni  imraeubles 
ni  ^tablissemcnt  de  commerce,  doit  @tre  assimilC  au  dobiteur  forain. 


„Google 


APPENDIX.  485 

"  La  Cour,  sur  Ics  conolusious  conformos  de  M.  I'avocat-g^Qeral  BoucI  j, 
a  atatu6  en  cea  termes  : — 

"  '  CoiiBid<5rant  que  ai  Carlier  d'Abaunaa  a  repu  de  la  rfipubllque  de 
I'tlraguay  una  commiaBion  de  coaaul-gSneral  b.  Paris,  il  est  certdn  qu'il 
n'a  pas  obtenu  Vexequatur  du  gouvernement  du  roi ;  que  d&s-lors  U  n'eat 
paa  fonde  ft  pretendre  aux  pri5rogativea  et  immunites  qui  peuveot  appar- 
teoir  aux  cooanla; 

"'Considerant  que  !' appelant  ne  juatifie  pa3  qu'il  soit  domicilie  en 
France ; 

"  '  En  ee  qui  touche  !a  saisie  foraine : 

"  'Adoptant  lea  motifs  des  premiers  jugea, 

" '  Confirme.' " 


*APP]b!NDIX  VII.     Page  438.  [*670] 


No.  1. 

Memoir  of  D' Affuesseaw  wpon  the  Royal  Jurisdiction  over  a  Cardinal 

who  is  a  French  Suhject.[z^ 

Fr4cis  du,  Memoire  swr  la  Juridicfion  Royale, 

"  Si  la  nature  n'a  point  fait  caltre  ub  cardinal  indCpem^ant  de  I'au- 
tovitfi  du  roi,  la  religion  ne  le  souatrait  paa  davantage  a  la  puiaaanoe  de 
Bon  prince. 

"De  quelque  privilege  que  la  Cour  de  Rome  aitvoulu  flatter  Joa  ecol^- 
siaatiquea  pour  se  lea  aasujettir  entiSrement,  lo  droit  est  certainement  du 
oot6  dea  p  t  q      1  dfi     q      1  1        t  q  t 

paa  d'etre  h  mm       t      t  j  d  t        1        t  q  t  1      1 

examine  1        t        1    1     p  i    \         q  t    mp    f   te        11 

n'^toit  pa  Up         pp    t      1    fi    p       1  q    11      11       t  ^t  bl 

et  qui  ne        uffi     t  p     pi       m    t  ^    11    m  m         1  (  11    t  q      11    f  6 
obligee  ddmdlptd       d  itfi  tp 

"  Si  le  1     t       t      1     t  p       1      p  1     y     q       1    d     t  d 

qui  ait  pu  y  d      g  t       d     t  d  p     t       t  }      1       1 

cienne  on  d       i  II    I 

"Or,       1  1      tr  d  t  t       te        1  d 

prinoes  si  1        t  q       d       1      m  1 6       temp     11 

"Au        t  1  tl      t     1         fi  t  11  It 

la  doctri        t  1       mpl     d     T         Ch     t  I  d    t    d      Ap  1 

masimes  qlst  g6  lb  d  [  Itp 

tation  de    (.^       d    1  Lgl       ltd         1    jl      t  t !    pi 

la  Boumi  dplgd^j        dpt        bdPpmm 

Boat  autaat  de  prouvea  eclatantes  qui  font  voir  que  !e  droit  des  princes  a 
plutot  ^te  augment^  que  diminue  par  les  priacipea  du  Christianiame,  et 

(s)  CEuvres  de  D'Aguesaeau  (ed,  Paris,  1788,)  t.  t.  p.  337. 
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qne  ce  qui  n'ctoit  auparavant  qu'un  droit  humain  et  nature!,  est  devenu, 
depuis  r^tablisseraent  de  la  religion,  uu  droit  divin,  et  un  precepte  poaitif 
de  la  loi  nouvelle. 

"  De  ees  priccipes,  il  est  aise  de  coDclure  que  si  I'Eglise  a  quelque 
r*fi7n  P''^'i'®g^  *'!  <'^^*®  matifere,  elle  le  tient  tout  eatier  de  la  grace 
L  J  *ct  de  la  protection  des  souverains,  qu'ils  peuvent  I'accordar  ou 
ne  pas  i'accorder,  I'etondre  ou  le  limiter  h,  leur  grc,  le  revoquer,  le  bus- 
pendre,  le  temp^rer  oomme  il  lenr  plait. 

"  AiDsi  Ton  fait  sentir  les  empereurs  Komaina,  auteura  de  ee  privilege, 
Boit  par  les  termea  dans  lesqueie  ils  I'ont  accords,  soit  par  les  exceptions 
ou  les  restrictions  qu'ils  y  ont  ajoutees,  et  surtout,  par  la  cSlfibre  distinc- 
tion dn  crime  eccl&iastique  et  du  crime  commun  ou  puremont  politique. 

"  L'Eglise  a  applaadi  aus  bis  de  ses  empsreurs,  et  surtout  h,  eelles 
de  JustJniea,  qu'elle  a  canonisiies,  pour  aiusi  dire,  en  les  inserant  dana 
les  ooUeetions  de  sea  decreta. 

"  Ces  loix  ont  Burvdou  a  la  destin^e  de  I'Empire  RomaiQ ;  la  France, 
surtout,  les  a  regues  et  observes  sous  la  premiere  race  de  noa  rois,  comme 
I'Bglise  I'a  reoonnu  elle-meme  dans  un  concile  tena  en  ee  terns,  et  comme 
des  hiatoriens  dent  le  tSmoignago  n'est  pas  suspect,  puisqu'ils  Anient 
eveques,  I'attestent  ^galement.  Si  dana  la  suite,  et  prinoipalement  vera 
la  seoonde  raoe  de  nos  roia,  la  piStS  des  princes,  I'int^rot  du  clerg^  I'auto- 
rit6  dea  ^veques  qui  a'attribuoient  jusqu'au  droit  de  d^poaer  les  empereurs ; 
le  niauvaia  usage,  si  on  I'oae  dire,  que  noa  roia  avoient  introduit  de  se 
rendre  eax-meniea  aeeuaateurs  des  ^veques  eoupables  de  Lfeze-Majestg  (ce 
qai  rSpandoit  nne  suspicion  general  sur  tons  lea  Tribunaux  sfeuliora,^ 
ont  paru  ebranler  les  anoiennes  maximes,  ot  donner  lieu  aux  defenseurs 
de  la  juridietion  eccISsiaatique  d'ea  avanoev  de  nouvelles,  que  lea  pre- 
miers sifeclea  de  I'Eglise  avoient  ignores ;  si  les  fausaes  d6or6talea  qu'une 
imposture  trop  heureuse  fit  paroitre  en  ee  tems-Jd,  appuyferent  et  eonsa- 
orferent  en  quelque  manifere  oette  nouvelle  doctrine  ;  si  la  t^m^rit^  dea 
oompilateura  des  loix  eccl&iastiques  et  politiquea,  alia  jusqu'Si  alt^cer  et 
a  tronquer  las  loix  des  emperoura,  en  les  oitant  d'une  maaiSro  infldMe; 
on  a  bientSt  reconnu  et  la  faussetfi  des  principes,  et  le  danger  dea  cona6- 
quences  de  ce  privilfigo  abuaif ;  on  a  aenti  qu'il  tendoit  d'un  c6t6  a  faire 
jouir  les  clercs  d'une  impunity  pemicieuse  h,  la  sooiete,  ot  de  I'autre  fi 
les  rendre  aujets  du  Papo  qui  prStendoit  s'^riger  par  \k,  une  monarehie, 
merae  temporeUe,  sur  lea  ecoteaiastiques  repandua  dans  tous  lea  Etata 
dea  princes  Chr^tiena. 

"  Oa  s'apergut  done  du  pi^ge  qu'on  avoit  tendu  k  la  pi6t6  des  princes 
eoua  le  voile  de  la  religion.  On  revint  h  la  aagesae  et  h  la  simplioite  de 
I'ancien  droit.  Ce  retour  fut  marquS  par  plnsieurs  traita  ^olatana,  et 
entr'autres  par  des  lettres  d'abolition  qu'un  Aroh^veque  de  Boarges  fut 
obligfi  d'obtenir  du  roi,  pour  avoir  avano6  dana  des  statuts  aynodaux,  que 
les  olerca  ne  pouvoient  etre  ni  pourauivis,  ni  punis  civilement  ou  estro- 
ordinairement,  par  un  juge  acoalier. 

"  Ainsi  on  r^tablit  pleinement  la  distinction  que  les  empereurs  Eomaina 
,  avoient  faite  entre  le  crime  eccldaiastiquo  et  le  crime  politique. 
1  Les  Papes  memea  fureut  oblige  de  donner  lieu  aa  *r^tabliaae- 
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ment  de  cette  distiootion,  en  reeonnoissant  qw'il  y  avoit  eertalas  eas  ^nor- 
mea  qui  faisoient  perdre  aux  ooupablea  le  privilege  clerical. 

"  C'cst  surtout  an  crime  de  LSze-Majest^  qii'on  peut  appliquer  cetta 
rfigle,  quoique  la  moderation  de  nos  rois  lea  ait  aouvent  port^s  h  attendre 
le  jugement  du  Tribunal  EoolSsiastique,  avant  qne  de  faire  oondamaer, 
dans  leg  Tribunaux  aSeulierB,  !es  olerea  accua6a  de  ce  crime. 

"Les  Sveques  n'ont  rieu  qui  les  distingue  en  oette  mati^re  des  minia- 
tres  d'un  ordre  inKrienr. 

"  C'est  une  T^rit^  reconnue  par  ceux  laemes  qui  eont  le  plus  opposes 
en  ce  point  fi  I'autoritfi  dos  rois,  paiaquo  lea  principea  g^n^raux  qu'ils 
etablissent,  corapreuaent  les  moindras  elercs,  comme  eeux  du  premier 
ordre,  et  que  c'eat  pour  oette  raison,  qu'on  a  donn6  au  privilege  dont  il 
s'agit  le  nom  de  privilege  clerical. 

"  Aussi  ies  princea  ae  sont  toujours  maintenua  dans  la  posseasion  de 
connoitre  des  erimes  eommis  par  lea  ^veqaes,  oomme  de  ceux  qui  avoient 
6te  oommis  par  d'autres  ecclesiastiques. 

"  On  peat  rapporter  lea  preures  de  cette  posaeasioa  h,  qnatre  terns  prin- 

"Lo  premier,  depuis  la  venue  de  J&us- Christ,  Jusqu'au  tfegna  des 
enfans  de  Constantin. 

"  Le  second,  depuis  ce  regae  jusqu'au  commencement  de  de  la  seoonde 

"  Le  troiai6me,  depuis  la  aeconde  race,  jusques  vera  le  commencement 
de  la  troisi^me. 

"Et  le  dernier,  depuis  la  troisifeme  race  jusques  a  present. 

"  De  cea  quatre  terns,  le  troiaifeme  aeul  est  douteus,  a,  cause  des  mau- 
vaises  m  'm  q  '  eo  nm  ncerent  fi  a'introduire  alors,  sur  Tautotite  des 
prince  11    du  P  p 

"On  t  d        1     t  tres  des  preuves  certainea  du  droit  des 

prinoe       PI  mjl      1  Sveques,  de  patriarohes,  de  Papea  memos, 

jug^s  pi  p  ilTb  eiltblt 

les  ex     pi     m  m     d     1      m  I^      t  j  d  d 

public    d  &         pm        tml  fimtp]  tq 

c'est  p     1     t     t   d     p  J     1  J  t6    ^tabl    j  g 

"S       pldtot       q  tp6  1        mp        rsRm 

etsoullriii&  d  t  p&dvit 

exempi      d        j  6    d        d      T   b  1  p 

6vequ  dm  Ip  Ig  16tmq  j  t 

pas  m         I  lit  le    t  m     1    1    P  q     1  dm 

<'  S  1  y     pi  p      6        m     1       mm      6         t      1     6  ^        j 

n'aye  tp  d       j       mtdfitfl       Ig       dj  1 

conjo  t  dtmlptt  dPp  p  ppt  jg 
meas  q       q  td       tljfcm  Irap  r  f.     -, 

qu'ils  d  tlpd  ttlppl  L"J 

qu'on       p  t  I  1    d     t  t    t  bl 

"&    1        p  lip  d      e     I  11     d  d 
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le  privilege  des  derniers  ne  paroltra  pas  mleux  etabli  que  celui  dea 


fr[       t    1  p        nt  de  droit 

q  t  d       I    m  me  A€st6  de 


t  b        1      d   t    gu      d        I'ordre  de 
pi  t  &,         puiasanoe 

d  t  t     d      ^  1     t     t   t  mp     11   d  et  quelqu' 

£1         ql  tp  t-lptd  pi      dp   vil6ge  que  le 

Ppmm,q      tt^l        p  Iqlttdp       e  temporel 

h  celle  de  ctef  de  I'Eglbe,  a  61^  soumis  d  la  puissaaoe  dea  empereura. 

"  Si  on  les  oonsidfire  dans  lenr  4tat  politique  eomme  ministres  d'nn 
prince  etranger,  I'engagement  qu'ils  contraotent  aveo  lui  n'etant  qoe 
d'un  droit  purement  civil  et  positif,  ne  pent  rompre  les  nceuda  naturela 
et  indissolubles  qui  attacbent  uu  sujet  k  son  souverain;  touts  aatre 
obligation  doit  ceder  &.  ee  premier  devoir;  souvent  et  presque  toujonrs, 
ce  que  lea  cardinauz  doivent  au  roi  n'eat  point  incompatible  avee  ee 
qa'ila  doivent  an  Papo  ;  mais  si  cea  deux  engagemena  se  trouvent  con- 
trairea,  eelui  que  Dieu  mSme  k  form^,  doit  I'omporter  Buv  celui  qui  cat 
I'ouvrage  de  I'bomme. 

"Ainei  le  suppoaSrent  autrefois  noa  p&res,  loraqu'ila  faisoient  jurer 
anx  cardinaux  de  revenir  de  Borne,  anasi-lot  que  le  roi  les  rappelleroit 
auprfea  de  lui. 

"  Ainai  le  Parlement  i'a-t-il  enoore  dcclarS  de  nos  joura,  lorsqu'Jl 
regut  le  Proeureur  G€n^al,  appellant  d'une  bulle  d'Innocent  X.,  qui 
defendoit  aux  cardinaux  de  sortir  de  I'etat  eccl&iastique,  sana  la  permis- 
sion du  Papa. 

"  Ainsi  I'ont  eonvent  reconnu  les  Papea  memes,  loraqu'ila  ont  suppose 
qn'un  cardinal  pouvoit  commettre  un  crime  de  Lcze-Majeaf^,  centre  son 
prince  naturel,  et  par  consequent  qu'il  ne  ceasoit  point  d'etre  sujet  pour 
devenir  celui  du  Papej  car  il  n'y  a  qu'un  sujet  qui  puisse  commettre  un 
crime  de  Leze-MajeatS. 

"11  ne  faut  done  pas  s'etonncr  aprSs  cola,  si  depuis  meme  que  cardi- 
naux aont  parvenus  au  point  de  grandeurs  ou  noua  lea  voyonaaujourd'bui, 
on  n'a  point  dout^  en  France  que  le  roi  ne  ffit  en  droit  de  leur  faire  faire 
leur  procSa,  lorsqu'ila  oommetlroient  un  crime,  et  surtout  nn  crime  de 
Lfeze-Majeate, 

r*fi74n      *"  ^^  Cardinal  de  Constance  fut  accuse  sous  Louis  XI.,  et 
L        J  condamne  k  une  amende. 

"Le  Cardinal  Ballue  fut  accusS  et  arrets  prisonnier  aoua  le  meme 
prince.  Dans  toute  negociation  qui  se  pasaa,  snr  ce  aujet,  entre  le  Pape 
et  le  roi,  la  Eranoe  Bontlnt  hautement  les  m@mea  masimea  qu'clle 
sentient  encore  anjourd'bui,  le  pouvoir  supremo  des  rois  dans  les 
mati^res  temporelles,  6tabli  par  le  droit  divin,  tant  sur  lea  eccl^iaatiquea, 
de  ^el^e  Etat  qu'ils  soienlj  que  sur  les  laics,  la  distinction  du  delit 
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commun,  et  dn  caa  privil^gie,  d^jft  si  anoienne  dans  le  royaume,  qu'on 
ne  ae  souvenoit  point  d' avoir  jamais  vu  pratiquer  le  eontraire;  enfia 
I'atrooitS  du  crime  de  L6ze-Majest<;,  qui  fait  cesser  tonte  exemption,  et 
tout  privilege. 

"  Le  Cardinal  de  Cliatillon  fut  non  seulement  aocus6,  mais  condamn^, 
sous  le  r^gne  de  Charles  IX.,  par  un  arret  oSl&bre  du  Parlement,  et  si 
la  peine  ne  paroit  pas  r^pondre  au  titre  de  1' accusation ;  il  n'en  fant 
accuser  auivaat  toutes  les  apparences,  que  la  conjoncture  du  iema  dans 
lequcll'arret  fut  rendu;  raais  la  competence  du  Tribunal  n'en  est  pas 
moina  bien  Stabiie. 

"La  mort  du  Cardinal  de  Guise,  et  la  detention  du  Cardinal  da 
Bonrbon  sous  Hcuti  III,,  donnfereut  occasion  d' examiner  a  fond  cette 
raatifere;  et  trois  grands  prelats,  le  Cardinal  de  Jojense,  le  Cardinal 
d'Offat,  I'Eveque  du  Mans,  justififerent  la  conduite  d'Henri  III.,  par  des 
principes  qui  sont  encore  plus  v6ritables,  quand  on  les  a  appliques  k  une 
accusalioD  instmite  dans  toutes  les  formes. 

"  Le  Cardinal  de  Sourdis  d^crfite  de  prise  de  corps  par  le  Parlement 
do  Bouvdeans  sous  les  yeux  de  Louis  XIIL,  et  aveo  I'approbation 
espresse  de  oe  prince;  enfia  le  Cardinal  de  Eetz  aocus^  par  ordre  da  roi, 
en  vertu  d'une  commission  adrcssee  an  Parlement,  sont  antant  d'exeinpleB 
qui  prouveat  la  possession  de  nos  rois  et  de  nos  niagistvats  sous  leur 
an  tori  td. 

"  Si  dos  oonsid Orations  de  politique,  si  des  raisons  d'Btat,  et  souvent 
des  oonseiis  inspires  par  des  int^rets  particnliers,  ont  suspendu  quelque- 
fois  ces  grandea  et  importantes  affaires,  I'autoritfi  du  roi  n'y  a  soufiert 
auoun  prejudice;  puisqu'apr&s  tout,  il  ne  faut  pas  etre  moins  competent 
pour  inatruire  un  proc&s  que  pour  le  juger,  et  pour  dSorSter  un  coupable, 
que  pour  le  condamner. 

"  Ainai  la  qualitg  de  cardinal  n'eSagant  point  les  engagemens  caturels, 
y  ajout*  enoore  ceux  de  la  reoonnoiasance,  et  un  cardinal  qui  viole  lea 
uns  et  lea  autres,  merite  d'etre  poursuivi,  et  comme  rebelJe  k  I'^ard  de 
son  prince,  et  comme  ingrat  k  I'^gard  de  son  bienfaiteur. 

"  Si  la  place  qu'il  tient  dans  le  Sacre  CoUtSge  lui  attribue,  outre  oela, 
la  quality  d'eveque  d'un  diocese  Stranger,  cette  quality  ne  peut  lui 
donner  un  privilege  plna  grand  que  la  dignitS  meme  de  cardinal;  h,  la 
v6rit6,  a'i!  commettoit  une  faute  comme  EvSque  d'Albano  ou  d'Ostie,  il 
n'auroit  que  lo  Papepour  juge;  mais  *dfi9  le  moment  qu'ii  a' agit  r^gire-i 
d'un  crime  de  Leze-Majeste  commia  dans  le  royaumo,  le  roi  seul  ■-  -I 
peut  Tcnger  sa  majesty  mSprisiSe ;  et  il  aviliroit  oe  earactfere  auguste, 
qu'il  n'a  regu  que  de  Dieu,  s'il  Sioit  oblige  d'allcr  demander  justice 
centre  nn  sujet  infidfele,  h,  un  prince  Stranger." 


December,  1855. — 32 
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OORIIESPONCENCE  OF  THE  ENGLISH  SEORETABT  OB  STATE  TOR  TOREIGN 
AFFAIRS,  KESPKCTINQ  THE  AFFAIES  OF  ROME,  PRESENTED  TO  PAR- 
LIAMENT   15th   JUNE,    1849, 

No.  1. 
Viscount  PalmerUon  to  ilte  Marquis  of  Norrnanli/. 

"  Foreign  Ollico,  January  5,  1849. 
"(Estract.) 

"  In  regard  to  the  present  position  of  the  Popo,  I  haye  to  observe 
that  no  donbt  it  is  obviously  desirable  that  a  person  who  ia  his  spiritual 
capacity  has  great  aad  extensive  influence  over  the  internal  afiaira  of 
most  of  the  countries  in  Europe,  should  be  in  such  a  position  of  inde- 
pendence as  not  to  be  liable  to  be  used  by  any  one  European  Power  as 
a  political  instrument  for  the  annoyance  of  any  other  Power;  aad  in 
this  view  it  is  much  to  be  wished  that  the  Pope  should  be  sovereign  of  a 
territory  of  his  own. 

"  On  the  other  hand,  if  it  be  adn[iitted  as  a  general  principle  that 
questions  and  differences  between  the  people  and  the  sovereign  of  each 
State  should  be  left  to  be  settled  by  those  parties  without  the  interference 
of  any  foreign  armed  force,  it  is  not  easy  to  see,  in  the  peculiar  position 
of  the  Pope  with  regard  to  hia  subjects,  what  should  make  the  llomau 
States  an  exception  to  this  geoeral  rule. 

"  The  main  circumstance  in  which  the  relations  between  the  Pope  and 
hia  subjects  differ  from  the  relations  which  subsist  between  other  sove- 
reigns and  their  subjects,  is  that  the  Pope  does  not  reign  either  by  here- 
ditary right  or  by  the  choice  of  the  people  whom  he  governs,  but  that 
he  is  eleoted  by  the  College  of  Cardinals,  a  body  which  is  not  in  its 
conslitutioa  national,  which  is  I  believe  self-elected,  and  of  which  about 
a  half  are  not  natives  of  the  State  for  which  they  choose  the  sovereign. 

"  These  circumstances  would  seem  to  render  it  the  more  incumbent  on 
the  Pope  to  give  to  his  subjects  the  requisite  securities  for  good  govern- 
ment, and  these  ciroumatanoes  would  also  appear  to  render  it  the  less 
justifiable  for  any  foreign  Powers  to  use  armed  interference  in  order  to 
assist  the  Pope  in  maintaining,  if  he  were  so  diapoaed,  a  bad  system  of 
government. 


[«676]  *IS"o.  II. 

Viscount  Palmerstoii  to  the  Marquis  of  Nbrmanbi/. 

"Foreign  OfBuu,  January  28,  1849. 

"(Extract.) 

"With  regard  to  the  proposal    made  by  Austria  to  France  for  a 
combined  military  action  by  Austria,  16'rance,  and  Naples,  for  the  pur- 
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Roman  States,  your  Excellenoy 

concur  with  the  G-overnmeDt 

g  et   this   atmouBoement  of  the 

Govern m en t.     Her   Majesty's 

gment  in  respect  to  those  difibr- 
which  led  to  the  retire raent  of 
Government  would  ujion  every 

eiple  but  with  reference  to  the 
m    he  value  which  they  attach  to 

reeate  any  attempt  to  settle  the 


G        B 
M  G 


*No.  III.  [*67r| 

Prince  Gastelcicala  to  Viscount  Pahnerston. 

"  Londra,  2  Eebbrajo,  1849. 

"Le  triholazioni  che  soffre  il  sommo  Pontefice,  ptofugo  dailasuacapi- 
tale  e  rifugiato  in  Gaeta,  oontriatano  a  ragione  tutto  I'br-be  Cattolico,  e 
dcstano  I'ansictk  e  '1  desiderio  universale  di  vedere  Sua  Santitii.  presta- 
mente  restituita  alia  icdipendenza  ed  alia  dignity  primiere. 

"  n  Govenio  di  Madrid  ha  creduto  in  tal  circonstanza  prcndere  una 
iniziativa  tuttaffatto  Cattolica ;  ha  proposto  la  riuoione  di  un  Congreaso 
onde  regolare  diffinitivamente  i  gravi  oasi  di  Roma ;  ha  invitato  all'  uopo 
i  Governi  di  Branoia,  Austria,  Due  Sieilie,  Portogallo,  Baviera,  Sardegna, 
e  Toscana,  presso  i  quali  tutii  il  culto  dominante  6  il  Cattolico ;,  ed  ha 
indicato  eome  possibil  sede  delle  Conferenze,  Madrid  o  qualunque  altra 
cittJi  Spagnuola  snl  littorale  del  Mediterraneo. 

Di  siffatte  cose  il  Duea  di  Eivas,  Ambasciadore  di  Spagna  presso  la 
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Corte  delle  Dae  Sieilie,  diede  con  Bota  de'  2  dKllo  aeorso  G-ennaio  parti- 
oipazione  al  Governo  di  Sua  Maesti  Sioiliana. 

"  Sua  Sanfitk  intaiito,  cui  per  le  convenevoli  vie  diplomatiche  si  era 
dal  Gabiuetto  Spagnuolo  fatta  la  simil  participazione,  oaaorvava  esser 
meglio  Bpediente  ohe  il  Congreaao  ai  riuoisca  presso  la  sua  persona,  oome 
priaoipalmente  inleressata  nello  affare;  osservava  ohe  Madrid  o  qualua- 
qnealtracitladiSpagnasarebberoforaeeecentriche,  etr 
alia  urgenza  dello  circostanKe  ed  alia  indispensabil  rapiditn  di  o 
zioni  J  ed  iocaricava  il  suo  Nunzio  a  Madrid  di  nianifestare  a  quel  Governo 
tali  sue  osservaaioni. 

"  II  EA  delle  Due  SieiliB  ha  applaudito  al  nobil  penaiero  di  un  Congreaso, 
oni  soopo  sara  di  restituire  al  Capo  della  Chiesa  Cattolioa  lo  indipen- 
dente  esercizio  delle  ane  altiasime  o  saorosmte  funzioni.  Con  form  and  osi 
pero,  eirca  la  sede  delle  conferenae,  a'  desideri  eapresai  da  Sua  SantitJi 
ha  ofFerto  Napoli  per  punto  di  riunione,  Napoli  ohe  delle  oittS,  d'ltalia 
e  or  la  piii  trauqullk,  ch'  h  vioinissima  a  Gaota,  o  ohe  or  raoohiude  ia 
se  la  luaggior  parte  de'  Cardinali  del  Sacro  CoUegio  e  de'  piii  distinti  per- 
souaggi  della  Corte  Homana. 

"  OUraoeiS,  Sua  Maest&  Sioiliana  ha  creduto  neoessario,  e  formalmente 
demand  a  la  intervenzione  nello  enunziato  Gocgrcsso  dell'  In  ghil  terra, 
Russia,  e  Prusaia ;  la  preaenza  di  tali  Grandi  Potenze  essendo  troppo 
reclamata  in  una  discuasione  la  quale  (oltre  rimportantiasimo  oggetlo  della 
r*fi7ST  '^ligi*"^'^)  potr&  potentemente  *influire  su  le  coae  politiche  e  su  la 
L         -J  coHoordJa  delle  Due  Sieilie  e  della  Italia  intora. 

"  It  SottoBoritto,  Inyiato  Straordinario  e  Ministro  Plenipotenziario  della 
Maesthi  Sua  presso  Sua  Maeat&i  Britannioa,  nel  far  quindi  d'ordine  del 
aoB  Governo  a  sua  Eccellenza  il  Visconte  Palmerston,  Principal  Segre- 
tario  di  Stato  al  Dipartiniento  degU  Affari  Bateri,  la  sopracennata  narra- 
zione,  e  ncl  pregare  I'Ecoellenza  sua  di  una  riapoata  all'  uopo,  non  omette 
riniarcarle  cte  la  premura  apiegata  del  Eft  delle  Due  Sieilie  par  la  inter- 
venzione  dell'  Ingh  1  e  a  ^  una  pruova  della  fiducia  che  Sua  Maegt^ 
lipoue  ne'  aentim  n  am  hevol  di  un  antico  alleato,  ed  &  uu  giusto 
omaggio  che  rend     lla  zz    del  Gabiaetto  de  St.  James. 

"  II  Sottos  i. 

"  (Firmiito)  Oastelcioala." 

No.  IV. 
Viscount  Palmerston  to  Prince  C'asteldcala. 

"  Foreign  Office,  February  10,  1849. 
"  The  undersigned,  &e.,  has  the  honour  to  acknowledge  the  receipt  of 
the  note  which  Prince  Caateloicala,  &g.,  addreased  to  him  on  the  2nd 
instant,  giving  an  account  of  what  haa  paaaed  with  reference  to  a  propoaitioa 
made  by  the  Court  of  Madrid,  that  the  principal  Koman  Catholic  Powers 
should  take  into  their  oonaideration  with  a  view  to  their  settlement  the 
affairs  of  His  Holineas  the  Pope,  and  calling  the  attention  of  the  under- 
signed to  the  fact  that  the  Cabinet  of  Naples  considers  it  necessary,  and 
formally  demands  that  England,  Prussia,  and  Husaia  ahould  take  part  in 
the  proposed  deliberations,  t!ie  matter  to  be  treated  of,  independently  of 
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its  roligiouB  bearing,  being  one  calculated  to  have  a  great  influence  of  a 
political  character. 

"  The  undersigned  has  the  honour  to  state  to  Prince  Castelcieala  in 
reply,  that  the  Government  of  His  Sicilian  Majesty  only  does  justice  to 
the  G-oTernmont  of  Her  Majesty  in  supposing  that  Her  Majesty's  Grovem- 
ment  would  feel  great  pleasure  in  contributing,  aa  far  as  they  might  pro- 
bably bo  able  to  do  so,  to  bring  about  such  an  amicable  arrangement  of 
the  differences  existing  between  the  Pope  and  his  subjects  as  might  enable 
the  Pope  to  return  to  Rome,  and  might  also  restore  permanent  content- 
ment and  tranquillity  to  the  Roman  States. 

"Her  Majesty's  Government,  however,  have  not  received  any  specifio 
application  on  this  subject  from  the  Pope  j  and  until  *such  appli- 
oatioD  is  made,  they  are  unable  to  say  what  steps,  if  any,  Her  ^ 
Majesty's  Government  might  think  it  expedient  to  take  in  regard  to 
these  matters. 

"  The  undersigned,  &c. 

"  (Signed)  Palmebston," 


Viscount  Fal'merdon  to  the  Marquis  of  Normanhy. 

"Foreign  OfSco,  March  9,  1849. 
"  (Estract.) 

"  Although  Great  Britain  has  not  so  direct  an  interest  as  France  has 
in  the  eocleaiaBtioal  and  political  questions  which  arise  out  of  the  present 
relations  between  the  Pope  and  the  people  of  the  Boman  States,  the  Briiish 
Government  noverthelcsa  cannot  view  those  matters  with  indifFerenoe. 
Great  Britain  is  indeed  a  Protestant  State,  but  Her  Majesty  has  many 
millions  of  Catholic  subjects;  and  the  British  Government  must  there- 
fore be  desirous,  with  a  view  to  British  interests,  that  the  Pope  should 
be  placed  in  such  a  temporal  position  as  to  be  able  to  act  with  entire 
independence  in  the  exercise  of  his  spiritual  functions.  Great  Britain  is 
BO  far  distant  from  Italy  that  the  political  events  of  the  Italian  Peninsula 
cannot  have  the  same  direct  bearing  upon  British  interests  which  those 
events  must  exert  upon  the  interests  of  nearer  States  ;  but  still  as  those 
events  must  always  have  a  powerful  influence  upon  matters  involving  ques- 
tions of  peace  or  war  in  Europe,  the  British  Government  must  necessarily 
watch  those  events  with  much  attention  and  anxiety. 

"  The  present  oondition  of  the  relations  betweea  the  Pope  and  the 
people  of  his  States  has  therefore  been  looked  at  with  deep  solicitude  by 
Hev  Majesty's  Government.  It  would  have  been  the  earnest  wish  of 
Her  Majesty's  Government,  both  on  general  principles  and  with  reference 
to  the  particular  circumstances  of  the  case,  that  the  dilferenoes  between 
the  Pope  and  his  subjects  should  have  been  adjusted  by  negotiation,  either 
between  tbo  Pope  and  his  subjects  directly,  or  by  means  of  the  interposi- 
tion of  friendly  P  owers.  A  direct  negotiation  between  the  Pope  and  his 
subjacls  seems  now  to  have  been  rendered  impossibJa  by  the  course  of 
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events  at  Rome,  and  by  the  tondeney  of  those  counsels  whioh  there  is  rea- 
son to  think  aro  suggested  to  the  Pope  by  the  persons  who  surround  him  at 
Gaeta.  But  Her  Majesty's  Government  do  not  see,  even  in  the  recent 
ffism  ocourrenoes  at  Rome,  any  *reason  for  giving  up  the  hope  that 
L  -I  the  diplomatic  interposition  of  friendly  Powers  might  still,  with- 
out any  actual  employment  of  military  force,  bring  about  such  a  settle- 
ment of  differences  as  would  eBable  the  Pope  to  retura  to  Rome  and  to 
resume  hia  temporal  authority ;  and  Her  Majesty's  Government,  depre- 
cating as  they  do,  on  principle,  the  employment  of  a  foreign  military 
force  to  settle  internal  dissensions  in  a  State  except  in  extreme  and  pecu- 
liar cases,  would  greatly  rejoice  if  the  Powers  to  whom  the  Pope  has 
now  appealed  for  assistance  to  extricate  him.  from  hia  difficulties,  wore  to 
try  the  effect  of  their  moral  influence  at  Rome,  before  they  resorted  to 
any  other  more  active  measures. 

"  It  seems  to  Her  Majesty's  Government  that  a  strong  and  unanimous 
manifestation  of  the  opinion  of  those  Powers  in  support  of  order  on  the 
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"  Your  excellency  says  that  tho  French  Government  would  have  pre- 
ferred that  Sardinia  should  have  been  invited  to  take  part  in  these  de- 
liberations.    Her  Majesty's  Government  aro  entirely  of  the  same  opinion. 

"  The  participation  of  Sardinia  would  mitigate  the  foreign  character  of 
the  negotiation,  and  if  a  contingency  were  to  arise  which  should  lead  to 
the  employment  of  any  military  force  within  the  Koman  Territory,  Pied- 
montese  troops  would  for  many  evident  reasons  he  better  suited  for  such 
purpose  than  the  troops  of  Austria  or  of  any  State  not  belonging  to  the 
Italian  Peninsula. 

"  The  opinion  then  of  Her  Majesty's  Government  upon  the  points  on 
which  the  Governmeat  of  France  has  wished  to  have  it  is,  that  it  would 
be  desirable  that  France  should  be  a  party  to  the  proposed  deliberations, 
and  that  Sardinia  should  take  part  in  them  also;  that  it  would  be  de- 
sirable that  every  endeavour  should  be  made  to  bring  about  a  settlement 
r'iisi"!  ''^''^S'^1  'li0  Pope  *aiid  his  subjects  by  negotiation  and  by  moral 
1-        -I  influence  before  resorting  to  tUe  employment  of  force ;  and  that 
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one  condition  of  tlie  reinstatement  of  the  Pope  ought  to  be  that  he 
should  GEgage  to  maiDtain  io  their  main  and  essential  provisions  the  con- 
stitutional and  representative  icatitutions  which  he  granted  to  his  sub- 
jects last  jear." 


The  Marquis  of  Normanbij  to  Viscount  Falmerston. — [Received 
March  9.) 

"  Paris,  March  8,  1849. 
<'  My  Lord, 
"I  HAVE  the  honour  to  transmit  tha  copy  of  a  note  I  have  received 
from  the  Apostolic  Nuncio,  inclosing  ono  which  has  been  addressed 
by  tho  Cardinal  Antonelli  to  the  Representatives  of  all  friendly  Powers, 
requesting  them  lo  co-operate  for  the  purpose  of  re-establishing  Papal 
authority  at  Kome. 

"I  have,  &o. 

"  (Signed)  NORMANEY." 


Inclosure  1,  in  No.  VI. 
;  Nuncio  to  the  Marquis  of  Normanhy. 


"M. 

"Par  suite  des  graves  evenenicns  qui  success ivement  se  sont 
accomplis  h,  Eomej  !e  Tr^  Saint  P6re  s'est  trouvS  dans  la  nfeeaait^ 
d'adresser  i  toutea  les  Puissances  amies  du  St.  SiSge  une  invitation 
formelle  de  coopCrer  au  rctablissement  de  I'autorit^  du  G-ouvernement 
Pontifical  comme  seul  mojen  d'arreter  I'anarohie  qui  opprime  lea  Elats 
de  I'Eglise;  et  je  suis  chargS  par  ordre  esprfes  de  Sa  SaintetS  de  trans- 
mettre  ci-join(  a  votro  Excellence  la  oopie  de  la  note  de  son  Eminence 
M.  le  Cardinal  Secretaire  d'Etat,  en  vous  priaiit,  M.  I'Ambassadeur,  de 
la  porter  h.  la  connaissance  du  Gouvernement  de  "  - "  "  ~  " 
et  d'y  joindre  voa  bona  ofSc^s  pour  1' accompli sso men t  des  v 
Saint  Pere. 

"  9a  Saintet6  aime  &  esp€rer  qn'elle  trouvera  d 
Puissances  amies  no  secours  efficace  qui  puiase  aatisfaire  aux  vosux,  aux 
prifirea  r^it&^es  de  I'immense  majority  de  ses  fidSles  *aujet9,  rsooo-] 
demandant  toua  d'etre  eonkges  des  yiolencea  et  des  oppressions  L  J 
dont  ils  sont  I'objet  de  la  part  d'une  faction  audaco  et  impio. 

"  Le  Saint  Pfire  qui  a  6t6  trCs  to«eh6  do  I'int^ret  et  des  aympathies 
que  SaMajeste  la  Biene  d'Angleterre,  votre  Auguste  Souveraine,  a  bien 
voultt  Ini  temoigner  par  la  lettre  qu'elle  lui  a  adressfie  au  mois  de  Janvier 
dernier,  est  comforte  de  la  pena^e  qne  le  G-ouvernement  de  8a  Majesty, 
qui  s'int^resae  vivement  &  1' ordre  et  a  la  paix  de  I'Europe,  voudra  dana 
les  ciroonstancea  actuellea  preter  le  meilleur  concours  pour  faire  cesser 
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un  etat  de  clioaes  si  nuisible  il  la  paix  gi5nijrale  et  au  bonheur  des  peuplos, 
et  appHjer  de  sa  puigsante  influence  le  coneours  reolam6  pour  lo  retablis- 
sement  du  pouvoir  legitime  du  Saint  P^re  dont  independaace  est  plus 
que  jamaia  a^cessaire  pour  I'esercice  de  son  autorite  dans  le  Monde 
Catholique. 

"Yeuillez,  M.  lo  Marquis,  je  vous  prie,  transmettre  le  plus  pronipte- 
ment  possible  ma  eommuni cation  k  votre  Q-ouvernemcnt,  et  reeevez,  &g. 

"(Signe)  R,  AkOHEVEQUE  DE  M"rCBE, 

"  Nonce  ApostoUque." 
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Tolevasi     fi         1  p  f  I         p  1  1  id  on 
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separazione  dai  suoi  sndditi,  !a  nullity  e  la  lUegalitil  di  tutti  gh  atti 
emanati  dal  Ministero  estoito  dalla  vioknza,  cd  a  nominare  una  commis- 
sione  govemativa  purche  aasumesae  la  diieaione  del  pubblici  affari  durante 
I'asBonza,  dai  suoi  Stati. 

«  Per  nulla  apprezzandosi  la  omanaKione  de'  suoi  voleri,  e  procuvandosi 
con  mendicati  preteati  di  eludere  la  loro  forza  presso  la  classe  ineaperta, 
si  paasB  dagli  autori  delle  sagrilegbe  violenze  ad  attentati  maggiori, 
arrogandosi  quel  diritti  cbe  al  Sovrano  solo  si  appartengono,  oon  I'iatitu- 
zione  di  una  illeghtima  rappreaentanza  govemativa  ool  titolo  di  provvi- 
Boria  e  suprema  Giunte,  di  Stato.  Contro  il  qnaJe  gravissimo  e  sagrilego 
misfatto  il  Santo  Padre  aolennemente  protestO  con  I'altro  suo  atto  del  17 
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30,  eontro  qucato  eccesso  d'irreligione,  cotitro  si  violente  atten- 
tate di  spoglio  degli  impresorittibili  e  sagrosauti  suoi  diritti.  Quiudi 
laddove  non  ai  aecorresse  oon  an  pronto  riparo,  giungerebbe  il  soooorso 
allorquando  gli  Stati  della  Chiesa,  ora  interamente  in  preda  de  suoi  aeer- 
rimi  nemici,  fdssero  ridotti  in  cenere. 

II  Pertaato  avendo  il  Santo  Padro  esauriti  tutti  i  mezEi  eie  erano  in 
suo  potere,  apinto  dal  dovere  che  ha  a!  ooapetto  di  tutto  il  mondo  Gatto- 
lico  di  conservare  integro  il  patrimonio  della  Ohiesa  e  la  aoyranitJi  cbe  vi 
6  annessa,  oosi  indiapensabile  a  mantonere  la  aua  plena  liberty  ed  indo- 
pendenza  come  oapo  supremo  della  Ghiesa  stessa,  e  mosso  altresi  dal 
gemito  dei  buoni  che  reclamano  altamente  un  ajuto,  non  potendo  piii  oltre 
sopportare  uc  giogo  di  ferro  ed  una  mano  tirannioa,  si  rivolge  di  nuoTO  a 
queHi  atesse  Potenze  e  sj  ecialmenta  a  quelle  Cattoliche  cha  con  tan  ta 
generosity  di  animo,  el  in  mod o  non  dubbio  hanno  manifestata  h  loro 
decisa  volontfi,  di  easer  pronte  a  difendere  la  aua  eauaa  nelli  oerteaza,  cte 
vorranno  con  ogni  aoilecitHdine  cnncnrere  eon  il  lorn  moralo  iDtervento, 
affinchS  venga  egli  restituito  alia  aui  sede,  alia  cipitale  di  qaei  dommii 
che  ftirono  appunto  costituiti  a  m^ntenere  la  sua  piena  hleita  ed  mdi 
pcadenaa,  e  garantiti  *eziandio  dai  trittati  ohe  formano  la  b  ae  r^gs^g-i 
del  diritto  pubblicoEuiopeo  L        -' 

"  E  poiche  I'Austiia,  la  Pranoia,  It  Spagna,  e  i  il  Begno  delle  Dae 
Sieilie  si  trovano  jer  la  lora  poiizione  f,eoj,rafioa  in  situazione  di  potora 
BoUecitaraente  accorrere  con  le  loro  armi  a  riatabilire  nei  domiuii  della 
Santa  Sede  I'ordine  manomesao  da  un'  otda  di  settaril,  cosi  il  Santo  Padre, 
fidaudo  nel  religiose  interesse  di  quaste  Potenae  figlie  della  Chieaa,  do- 
manda  con  piena  fiducia  il  loro  intervento  armato  per  liberare  prineipal- 
mente  b  Stato  della  Santa  Sede  da  qnella  fazzione  di  trisli  ehe  eon  ogni 
sorta  di  soeleraggine  vi  esereita  il  piu  atroce  despotismo. 

"  Per  tal  mode  solo  potra,  essere  ripristinato  I'ordine  nogli  Stati  della 
Chieaa,  e  restituito  il  Sommo  Pontefiee  al  libero  eaercizio  della  suprema 
sua  autoritii,  sicoome  !o  esiggono  inperioaamente  il  sagro  ed  augusto  auo 
carattere,  gl'  interessi  della  Chieaa  univeraale,  e  la  pace  dei  popoli;  C 
cosi  potri  egli  conservare  quel  patrimonio  che  ha  ricevuto  nell'  asaun- 
aione  del  Pontifioato  per  trasmetterlo  iotegro  ai  suoi  successori.  La  cansa 
&  dell'  ordine  e  del  Cattoliciamo.  Per  la  qual  cosa  il  Sauto  Padre  si  oon- 
fida  chomentre  tntti  le  Potenze  con  cai  si  trova  in  amiohevoli  relazione, 
e  che  in  tanti  modi  nella  aituazione  in  ohe  6  stato  gettato  da  nn  partido 
di  fazioai,  gli  hanno  manifestato  il  loro  piii  vivo  iuteresse  daranno  un' 
assistenza  morale  all'  intervento  armato,  cho  per  la  gravity  delle  circon- 
Btaoze  ha  dovuto  invocare,  le  quattro  Potenze  di  sopra  accennate  non  in- 
dugieranno  un  momento  di  prestare  i' opera  loro  richiesta  rendendosi  coal 
bencmerite  dell'  ordine  pubblioo  e  della  religioae. 

"II  Sottoscritto,  Oardinale  Pro-Segretario  di  Stato  di  Sua  SantitS,,  ia- 
tereasa  per  tanto  vostra  Eceellenza  aSnohfe  si  oompiaocia  portare  questa 
nota  il  pia  soiled  tarn  ente  posaibile  a  cognizione  del  suo  GSoverao  ;  e  nella 
fiducia  di  benevola  accoglienza,  ha  I'onore,  &c." 
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No.   VII. 
Viscount  Pahnerston  to  (he  Marquis  of  Wonnanhy. 

"Foroign  Office,  March  27,  1840, 
«  My  Lord, 
"  I  HAVE  received  your  BsoellcUGj's  dispatch  of  the  8th  instant,  trans- 
mitting to  me  the  copy  of  a  note  which  your  Esoellenoj  had  received 
from  the  Apostolic  Nuncio,  inclosing  the  copy  of  the  note  which  has 
been  addressed  by  Cardinal  Antonelli  to  the  Repvesentativos  of  all  friendly 
pgg--]  Powers,  requesting  them  to  *co-operate  for  the  purpose  of  re-es- 
•-        J  tablishing  the  Papal  authority  at  Eouie. 

"I  have  to  instruct  jour  Excellency  to  say  to  the  Nuncio  that  Her 
Majesty's  Government  have  received  and  have  attentively  considered 
the  eommunieation  which  he  has  made  to  them  through  jour  Excellency 
and  that  you  are  instructed  to  express  to  bim  the  deep  regret  with  which 
Her  Majesty's  G-overcment  have  witnessed  the  differences  wbich  hare 
arisen  between  the  Pope  and  his  subjects,  the  assassination  of  Count 
Rossi,  the  departure  of  the  Pope  from  his  capital  and  States,  and  the 
proclamation  of  a  Republic  at  Rome. 

"  The  British  Government  is  for  many  obvious  reasons  not  desirous  of 
taiing  an  active  part  in  any  negotiations  ■which  may  result  from  the 
application  which  the  Pope  has  addressed  to  some  of  the  Catholic  Powers 
of  Europe,  whose  territories  are  nearer  than  Great  Britain  in  Geographi- 
cal proximity  to  the  Italian  Peninsula.  But  the  British  Government 
will  be  much  gratified  if  the  result  of  those  negotiations  should  be  such 
a  reconciliation  between  the  Pope  and  his  subjects  as  might  enable  the 
former  with  the  free  good-will  and  consent  of  the  latter  to  return  to  his 
capital,  and  there  to  resume  his  spiritual  functions  and  bis  temporal  autho- 
rity. But  it  is  the  opinion  of  Her  Majesty's  Government  that  such  a 
reconciliation  could  scarcely  be  effected,  or  if  effected  for  the  moment, 
could  never  be  permanent,  unless  the  basis  upon  which  it  was  founded 
were  to  be  that  the  Pope  should  engage  to  maintaia  the  Gonstitutioiial 
and  Representative  system  of  Government  which  he  granted  last  year  to 
his  subjects,  and  unless  the  separation  between  the  spiritual  authority 
and  the  temporal  powers  and  institutions  of  the  State  were  so  clearly  and 
BO  distinctly  established  as  to  put  an  end  to  those  manifold  grievances 
which  the  mixture  of  the  spiritual  with  the  temporal  power  has  for  so 
long  a  period  of  time  produced  in  the  Eoman  States.  The  great  import>- 
ance  of  admitting  laymen  to  administrative  and  judicial  functions  in  the 
Roman  States  was  pointed  out  to  the  late  Pope  by  the  memorandum  pre- 
sented in  1832  to  the  Roman  Government  by  the  Representatives  of 
Austria,  France,  Great  Britain,  Prussia  and  Russia,  and  the  events  which 
haTe  happened  since  that  time,  not  only  in  the  Roman  States  but  in  the 
rest  of  Europe,  have  tended  to  make  it  still  more  important  that  such  a 
reform  should  be  carried  out  into  full  and  complete  eseoution. 
"Your  Excellency  will  give  the  Nuncio  a  copy  of  this  despatch, 
"lam,  &c. 
"(Signed)        Palmerston." 
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*No.  3. 


Regulations  of  the  College  of  Cardinals  after  the  Death  of  Martin  V, 
(i.B.1431.)(<.) 

"  Noi  tutti  e  singoii  Cardiaali  infrascritti  giuriamo  e  promettiamo  a  Dio 
ed  a'  suoi  Santi,  e  promettiamo  alia  Santa  Chiesa,  che  se  qualcuno  di  noi 
sari,  eletto  Papa,  subito  dopo  la  etia  elezione  giurera  e  prometteiS 
mente,  schiettamente  ed  in  buona  fede  di  fare  osaervare  (  ' 
efficacemente  i  capitoli  infrascritti,  e  di  darne  ai  Oardinali,  nel  terinine 
di.  tre  giorni  dopo  la  coronaEione,  una  Bolla  a  perpetua  memoria  del  fatto, 
che  abbia  foma  di  decretale  e  di  costituztaae,  a  cui  ia  pcrpetuo  si  debba 
osservacza  inviolabile,  ah  si  possa  contra  wen  ire  senza  I'eapresso  consenso 
della  maggior  parte  del  Cardinal!  present!  in  Curia,  del  quale  eonsenao 
faraano  Ceatimonianza  le  firme  lore : 

"  I.  II  Papa  riformerk  la  Curia  Eomana  nel  capo  e  nolle  membra, 
qnalunque  volto  e  quanta  il  CoUegio  dei  Cardicali  ne  lo  ricbiegga,  ed 
osservera  la  riforma  come  iegge,  n6  potri  seuza  il  oonsiglio  od  il  conaenso 
della  maggior  parte  dei  Cardiaali  trasportare  la  Curia  fuori  di  Roma,  da 
luogo  a  luogo,  da  provineia,  a  provineia,  da  patria  in  patria. 

"  II.  II  Papa  celebrer^  o  farii  oelebrare  il  Concilio  generale  solenne- 
mente  e  nelle  debits  forma  nel  luogo  e  tempo  da  stabilirsi  per  oonaiglio 
dei  Cardiaali,  e  riformera  in  esso  o  fata  riformare  la  Chiesa  universale 
circa  la  fede,  la  vita  ed  i  costumi,  oosi  rispetto  ai  chieriei  secolari  e  rego- 
lari,  come  ai  religioai  e  militari,  e  tanto  riguardo  ai  Principi  temporali, 
quanto  alle  comunic^,  in  tutto  oio  che  appartenga  al  giudizlo  ed  alle 
proTviaioni  della  Chiesa. 

"III.  II  Papa  non  oreeril  nuovi  Cardinal!  ae  non  a'  termini  della 
forma  e  degli  ordinamenti  aanciti  nel  Coociho  di  Coatanzi,  i  quali  ayri 
obbligo  di  osaervare,  se  per  conaigUo  e  coaaenso  della  maggior  patte  dei 
Cardiaali  non  sembri  opportuno  fare  diversamente 

"IV.  I  Cardinali  avranno  il  diritto  di  eaporre  liberamente  il  proprio 
parere  al  Papa :  non  potrh.  it  Papa  fare  violeoza,  nS  pcrmetteia  '■la  fatta 
nella  persona  o  nei  beci  loro,  nS  fara  alcana  muttizione  alb  stato  e  prov- 
visione  loro  se  non  in  forza  di  espresso  oonsiglio  e  consenso  della  maggior 
parte,  n6  potrS,  condannare  alcuno,  se  non  sia  convinto  pel  numero  dei 
testimoni  acritto  nella  costituzione  di  Silveatro  Papa. 

"V.  II  Papa  non  oeeuperd  in  modo  alcuno,  nS  permetterS  sieno 
*ocoupati  i  beni  dei  Cardinali,  Prelati  ed  altri  oortigiani  morti  in  |-*doq-i 
Curia,  ma  permetterS,  ohe  aeeondo  il  diritto  o  la  consuetudiae,  L  J 
che  si  OBserva  in  molti  regni  e  regioni,  se  ne  faccia  uso  aeeondo  la  volenti 
del  defunto,  laaciando  alia  coaoienza  di  ognuno  di  legarli  come  pi&  gli 
aggrada,  eocettuati  soltanto  quei  religiosi,  i  quali  abbiano  fatta  abdica- 
zione  della  propria  volontS;,  i  beni  dei  quaii  paaseranao  a  chi  apettino  per 
consuetudine,  diritto  o  privilegio:  non  occuperfi  cosa  alcuna,  quanto  ai 
diritti  dei  cappelli  dei  Cardinali  defunti,  n6  permetter^  che  da  altri  sieno 

(a)  Lo  StBto  Bomano  of  Farini,  Tol.  'vr.  pp.  322-5. 


„Google 


PHILLIMOHB    ON    IH  TB  KN  AT  I  ONAL    LAW. 


usur^  at 


al 


VI    H       p 
goYernatoti, 

tutlL  e  sing 
oittJi,  terre, 
Cardinali  lib      a 

"VII.  II  P 
mela  di  tu 
qualuoque 
che  oaserve 
CMeaa  Rom 
f&rk  alleanz 
imporra  bu        g 
d  re  0  ad  a 
contro  la  lib 
e  luogbi  pii 
maggiov  pai 

"VIII.  N 
Bpetti  alia 
fatte  dei  di 


COD  Sigh  0  ed 
senso  const 
espressa  del  oonsiglio 


■  i  Cardinali  di  trasferirli  negli  eredi  testati  o 
g     altro  abuso. 

bbedienza  dai  feudatarii,  vicarii,  capitaai, 

ni  e  da  tatti  gli  uffiziali  della  citth.  di  Koma, 

saori,  ma  per  tutto  il  ceto  dei  Cardinali  con 

pporttini,  per  modo  che,  vacando  la  Sede,  le 

fortezze  sieno  oonsegnate  a  mandato  dei 

a  vernna  eontraddizione. 

rb.  ehe  i  Cardinali  ricevano  liberamonte  la 

SI,  diritti,  rondite,  proventi  ed  emolument! 

C  iesa,  secondo  la  concessione  di  NieoolS  IV., 

r  tutto;  non    daril   alcuua  elle   terre  della 

feudo  od  enfitensi;  non  muovera  guerre,  n^ 

g  a  re,   principe  temporale  o  oomunila;  non 

ovi  dazi  snlla  citt^  di  Eflma,  nt  accorderi 
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aul  cloro,  cbiese  o  beci  spettante  alle  ohiese 

g  onevole  e  senza  il  consigiio  e  eonsenso  delia 

Papa  diritto  aleuno  in  qualuaque  luogo  esso 

m     nh  conformera,  oh  approver^  le  alienazioni 

le  altre  chiese,  religioni  ed  ordici  militari 

g      della  maggior  parte  dei  Cardinali. 

fi      mente,  nei  quali  sieno  richiesti  per  legge  il 

i  Cardinali,  dovri  di  questo  consigiio  e  con- 

6  lettere  apostoliche  tanto  per  la  mcnzione 

pre  state,  quanto  per  la  firm  a  dei  Cardi- 


AiTBE  the  contents  of  this  volume  had  gone  to  press,  the  author 
r«fiQfn  0^**^"*^  ^'^^^  Greece  various  pamphlets  and  essays  relating  *to 
L  °^^i  the  queation  of  the  Ericyclia  of  Pope  Pius  IX.  to  the  yrcok 
Church,  and  the  Reply  of  the  Patriarch  of  Constantinople. 

The  following  catalogue  contains  the  titles  of  these  works,  namely  : — 
On  behalf  of  Eome : — 

1.  Oonfutazione   di  Antimo   Patriaroa    Sciamatioo    Costantinopolitano, 

Boma  :  Tipografia  della  Civiltfi  Cattolioa,  1854. 

2.  La  Civiltd  Cattoliea,  anno  quinto  (N"  C.,)  seconda  serie,  vol.  sesto. 

Roma :  Co'  tipi  della  Oivilt&  Cattolioia,  Via  del  QuirinaJe,  Num.  36. 
20  Maggio,  1854. 

Orb  hehalf  of  the   Greek  GhureJi. 
(In  the  Greek  and  Italian  languages.) 

1.  Enoiclica  dell'  una  Santa,  Oattolioa,  ed  Apostolioa  Cbiesa  agli  Orto- 
dossi  di  ogni  Regione.      Edita  a  Coatantinopoli,  nel  1848,  dalla 
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nazionale  Tipografia  del  Patriaroato,  e  tradotta  dei  Dr.  G-iorgio 
Marcoran.     Eistompata  a  Corfu  :  1848. 

2.  Sopra  alcuni  Passi  dell'  Alloeuzione  di  Pio  IS.  nel  Conaistoro  Segreto 

del  19  Dicemlire,  1853.  Osservaaioai  di  Giorgio  Marcoran.  Corfu ; 
Tipografia  Mercurio,  A.  Tersaohi  e  T.  Komeo,  1854. 

3.  AH'  Atticolo  del  Dra.  Gr.  B.  Soandella,  su  1'  EnoicUea  di  Pio  IX.  agli 

Orientali,  inscrito  nel  potafoglio  Maltese,  del  25  Maggio,  1848. 
Risposta  di  Giorgio  Marcoran,  Corcirese.  2*  edizione,  con  giuQte. 
Corfu ;  Tipografia  Mercurio,  A  Tersaclii  o  T.  Romeo,  1853. 

(In  the  Italian  language  onlj.) 

4.  EiRposta   all'    Artieolo   della    Civilta    Cattolica    (Qaadermo    C,    20 

Maggio,  1854)  anlla  Confutaaione  di  Antimo  Patriarca  e  sopra  alcune 
"    i  Giorgio  Marcoran.     Corfu;  Giugno,  1854. 

(In  tlie  Greek  language  only.) 
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Alexander  IL,  277. 
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Alliance,  who  may  contract,  60. 

Altetuat,  Use  of,  among  States,  49. 

Alphonso  (Kingof  Arragon,)  313. 
Ambassador. 

Aniiquitg  and  Universality  of  his 
Bights,  134.  WJio  may  send,  136. 
Treaty  between  Turkey  and  Ruasia 
(1774,)  ib.  Bights  of  States  under 
Protection,  ib.  Of  confederal  States, 
coUectiiBely,  individuaMy,  136,  Of 
Eepubiic  of  Seveu  United  Provinces, 
Decembee,  1855. — 33 


ErabasHy  lodged  in  Assembly  of 
States  General,  ib.  Of  the  United 
States  of  North  America,  ib.  Of 
Swiss  Confederation,  137.  Towns 
subject  to  Authority  of  Country 
wherein  sltaate.  having  Right  of 
Embassy,  ib.  Kight  of^mbassy  in 
Usurper,  138.  Sovereign  abdicat- 
ing, no  Title,  ib.  Leslie,  Ambassa- 
dor of  Mary  Quoen  of  Scots,  Case 
of,  139.  Opinions  of  English  Civil- 
ians on  certain  Questions  propound- 
ed to  them  regarding,  140.  Right 
of  Embassy,  during  Minority  of  So- 
veceignj  lodged  in  Regen(^,  141 ; 
during  incapacity  of  Sovereign,  ib.  j 
during  Vacancy  of  Throne,  ib. ; 
Miniater  delegating  Eight  of  Em- 
bassy, ib.  Spanish  Ambassador  no- 
minates public  Ministers  to  negotiate 
Treaty  of  Monster,  142.  Eight  of 
Embassy  in  Viceroy  of  Piovince, 
142;  in  Buropein  Governors  of 
American  or  Asiatic  Dependencies, 
143  ;  in  great  Companies  of  Sure 
pean  States,  ib.;  in  rebellious  Sub 
lects,  ib. 

BigM  to  Beeeive,  147  Inherent  in. 
all  States,  ib.  So  Obligation  ta 
send  or  receive,  148  State  bound 
to  give  Audience  to  Ambassador,  ib 
May  refuse  Ambassador  sent  fos  a 
mischievous  Purpose,  ib  Dniy 
commissioned  Ambassador,  1A9 
Cannot  refuse  Ambasaalor  on  the 
Ground  of  Sex,  ib       Instanees  of 


jects  as  a  foreign  diplomatic  Agent, 
ib.  Exile  appointed  Ambassador. to 
his  own  Country,  151.  Criminal 
152.    No  Objection  f—   •'--' 
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dor  appointed  is  not  a  Native  of  llie 
Counti7  which  sends,  152.  Bank  or 
Bivth  of  Ambassador  no  Ground  for 
Refusal,  ib.  State  not  bound  to  re- 
ceive Pajtai  Legate  or  Nitncio,  armed 
with  injurious  Powers,  163  Exist- 
ence of  a  State  of  War  no  Ground 
for  Refusal  of  Ambassador  for  Pur 


within  its  Territories,  154. 

General  Status  of,  156.  Inviolabibty 
of,  167.  Injuries  to,  ib.  Ambaasa 
dor  under  Protection  of  State  to 
which  he  is  aent,  ib.  Offence  against 
Person  of,  ib.  Ambassador  waiving 
Privileges,  158.  Sovereigns  m  tj 
waive  Rights  due  to  them  in  Person 
of  Ambaasador,  159,  Ambassador 
no  such  Power,  161.  Rights  ot  In 
violability  applicable  to  all  Societies, 
160.  Inviolability  of.  acknowledged 
by  Israelites,  161.  Clothed  with  a 
religious  Character  by  the  Egyptians, 
ib.  Passages  relating  to  the  Jus  It- 
gafionis  fi^m  the  Digest  of  Justini  an, 
164.  Criminal  Jarisdiction  with  re- 
gard to  Legate  and  his  Suite,  165. 
Civil  Jurisdiction  ditto,  ib.  Resi- 
dent Ambassadors,  167.  Inviolabi- 
lity, Middle  A^ea,  ib. 

Hxt&a  ofLiviolabUiii/,  170.  To  what 
Class  of  Diplomatic  Agents,  ib. 
Household  of  Ambassador,  171. 
What  Subject  Matter,  ib.  Period  of 
Commencement,  ib.  Over  what  Pe- 
riod extended,  ib.  Not  affected  by 
the  breaking  out  of  War,  172. 

InvhlabilUff — Criminal  Laie. — Case 
of  the  Dutch  Ambaasador  for  Mal- 
administration of  testamentary  Trust, 
173.  Case  of  Ambassador  of  Mary 
Queen  of  Scots,  176.  Case  of  Men- 
doaa,  Spanish  Ambassador,  for  Con- 
spiracy, 177.  Case  of  L'Aubespine, 
French  Ambassador,  for  Conspiracy, 
ib.  Case  of  one  of  the  Retinue  of 
Due  de  Sully,  French  Ambassador, 
for  Murder,  178.  Case  of  Inoyosa 
and  Oolonna,  Spanish  Ambassadors, 
for  Libel,  179.  CaseofM.de  Bass, 
French  Minister  to  Cromwell,  for 
Conspiracy,  180.  Case  of  Gyllen- 
burg,  Swedish  Ambassador,  for  Con- 
spiracy, 181.  Case  of  the  Earl  of 
Holderuesae,  English  Ambasa 
to  VenioQ,  ISl.  Cose  of  M.  Van 
Soey,  Dutch  Ambaasador,  182.  Case 
of  -Da  Sa,  Brother  to  the  Portuguese 
Ambassador  in  England,  for  Murder, 
183.      Case  of  the  Prmco  of  CcUa- 


mare,  at  the  Court  of  Prance,  for 
Conspiracy,  1S4.  Ambassador  com- 
mitting Assault,  185.  Recognition 
of  Minister  by  Government  eonclu- 
Bivc  on  Judicial  Tribunal,  ib.  Pri- 
vileges of  Ambassador  extend  to  his 
Suite,  186,  Inviolability  of  Ambas- 
sador in  Transit  through  a  third 
State,  ib. 
Exterritoriality. — Civil  Jurisdiction, 
Exemption  of  Ambassador  from, 
190  As  to  Esemption  of  personal 
Property,  192.  Of  real  Property, 
lb  Dwelling-house  of  Ambassador, 
193  Ambassador  becoming  a  Tra- 
der, Exceptions  as  to  personal  Pco- 
peity,  ib.  Ambassador  acting  aa  a 
Trustee  or  Executor,  194.  Ambaa- 
sador becoming  Plaintiff  in  a  Cause 
in  Court  of  foreign  Countrj-,  195. 
Liable  to  counter  Demands,  lb.  De- 
fensive Jurisdiction  of  Ambassadors, 
ib  Privileges  of  Exterritoriality 
extended  to  Wife  of  Ambaasador, 
196  ,  to  his  Family,  ib. ;  to  his  Suite, 
ib.  Waiving  Privileges,  ib.  Bight 
of  Secretary  of  Legation  to  Privi- 
leges, 197.  OfSecretaryto  the  Em- 
bassy, ib.  Decisions  on  Statute  7 
Anne,  c.  13,  as  to  Privileges  of  Am- 
bassadors, &c.,  from  Arreat  or  Pro- 
ceaa,  198,  Minister's  Passport  re- 
fused for  Non-payment  of  Debts — 
Case  of  Baron  de  Wreck  at  French 
Court,  200.  Practice  of  Great  Bri- 
tain in  relation  tJD,  201.  Decisions 
on  Exceptions  to  the  general  Rule, 
ib.  Ambassador  of  Petet  the  Great, 
Czar  of  Muscovy,  arrested  in  Lon- 
don for  Debt,  205.  Statutes  passed 
by,  and  Decisions  of  North  Ameri- 
can United  Stales  respecting,  206, 
Law  of  France  as  to  Privileges  and 
Exterritoriality  of  Ambassadors, 
207;  of  Spain,  ib.;  of  Portugal,  208; 
of  Russia,  ib. ;  ot  German  Powers, 
ib.  i  ofthe  Netherlands,  209 ;  of  Den- 
mark, ib.  Ambassador's  Exemp- 
tion from  Taxation,  and  Duties  upon 
Articles  imported  for  bis  own  use, 
ib.  Different  Nations  have  different 
Regulations  respecting,  210.  Bo- 
man  Law  in  regard  to  Immunity  rutt 
extended  to  real  Property,  ib. ;  nor 
to  Personalty  unconnected  with  am- 
bassadorial Cbaraotflr,  ib. ;  seldom 
to  Tolls,  Postage,  &c.,  ib.  House 
of  Ambassador  inviolable,  ib.  His 
Carriage,  211.  Hotel  of.  Asylum 
for  Offenders,  ib.  Case  of  Rippec- 
da.  Minister  of  Philip  V.,  Refugee  to 
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Hotel  of  English  Ambassador  at  Ma- 
drid, 212.  Ditto,  Springer,  Swedish 
Merchant,  Refugee  to  Hotel  of  Eng- 
lish Ambassador  at  Stockholm,  213. 
Purchase  of  Eesidenee  for  Ambas- 
sador in  foreign  Country,  ih. 
Bdigion. — Ambassador's  Bightto  ex- 
ercise the  Rights  of  hia  own  Reli- 
Sioo,  ib.  Confined  to  himself, 
is  Suite,  and  fellow  countrymen, 
214.  Language  in  which  religions 
Service  to  be  performed,  ib.  By 
Chaplain  in  the  Hotel  of  Ambassa- 
dor, sanctioned  by  international 
Usage,  on  certain  Conditions,  ib. 
Prafestant  Chapels  of  Ambaasador 
at  Vienna  ordered  by  Joseph  II.  to 
be  closed,  ib. 
Different  Classes  of  Public  Ministers, 
216.  All  enjoy  pririleges,  218.  Le- 
gates d  latere  distinct  from  Kancios, 
ai8,  440,  441,  442. 
Ordinary  and  Exiraordinary,  219. 
Diplomatic  Agents  of  the  first  Class, 
ib. ;  of  the  second  Class,  ib. ;  of  the 
third  Class,  ib.;  of  the  fourth  Class, 
220.  Ceremonial  Honours  due  to,  ib. 
States  may  confer  what  Rank  they 

S'ease  npon  their  Ambassador,  222. 
ot  restricted  as  to  Number,  Sex, 
Religion,  &c.,  ib.  May  be  accredited 
to  various  States  at  the  same  Time, 
ib.  Power  to  negoliaie  with  foreign 
States  without  Appointment  to  any 

S articular  State,  ib.  May  be  acere- 
ited  by  a  third  State  to  mediate 
between  two  other  States,  ib.  Status 
of  mere  Agents,  223  j  of  Deputies, 
ib.  Cardinal  Ambassador,  donble 
Allegiance  of,  2T8.  Where  triable, 
438,  439,  440. 
JnstructioTia. — Letters  of  Credenee. — 
Character  of  Ambassador  recognized 
onprodiictioQofthem,22D.  Towhom 
addressed,  226.  Nature  of  ContentB, 
ib.  One  Letter  may  suffice  for  sev- 
eral Ministers  of  the  same  Bank, 
ib.  Minister  sometimes  furnished 
with  several,  ib.  Rank  of  Minister 
changed,  fresh  Letters  reqoired,  ib. 
Full  Power  for  negotiating,  a  sepa- 
rate Instrument,  ib.  Full  Power 
founds  the  Anthority  of  Minister  as 
Representative  of  his  Sovereign,  227. 
May begeneralorspeciftljib.  Extent 
of,  when  special,  228.  When  granted 
to  several  Persons,  ib. 
Arrival. — Audienee,  229.  Notifica- 
tion of  Arrival,  ib.  Audience  with 
Sovereign  may  be  public  or  private, 
ib.  Letters  of  Credence  delivered  at, 
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ib.  When  Diplomatic  Agent  of  the 
second  or  third  Class,  230  ;  of  the 
fourth  Class,  ib.  Custom  in  republic 
States,  ib.  Rule  of  Etiquette  between 
diplomatic  Agents  at  same  Court,  ib. 
Alteration  of  Ceremonies  by  Sove- 
reign of  Foreign  Conrt,  231. 
Mission  of  231.  May  be  altered  in 
its  Character,  ib. ;  suspended,  ib, ; 
closed,  ib.  Causes  whicn  alter,  232 ; 
suspend,  ib.  -,  end,  ib.  Custom  on 
Recall  of  Ambassador,  233.  Beatb 
of,  ib. 
America,  North. 
United  States  of. — Decision  in  as  to 
Recognition  of  States,  2fi,  Case  in 
Supreme  Court  of,  respecting  Treaty 
of  Peace  with  Great  Britain,  108. 
Regulations  as  to  Consuls  ptit  forth 
by,  259. 

Centred  and  Southern. — Republics  in. 
Members  of  tlie  Community  of  States, 
59. 
Dependencies. — Jus  legaiionis  granted 
to  European  Governors  of,  143. 
Anne  1,  cap.  12.    Decisions  on  this 
Statute  as  to  Privileges  of  Ambas- 
sadors from  Arrest  and  Process,  198, 
Amiens,  Peace  of,  21. 
Annuaire  des  deux  Mondes,  396. 
Annual  Register,    See  Register. 
Appendix.    See  Contenia  of,  at  End  of 

this  Volume. 
Ariosto,  Orland.  Fur.,  28T. 
Arundel    (Lord,)    Letter   by,  to  Mr. 
Plumptre   on  the   Bull  "In   Ctenft 
Dominij"330.  Letter  to,oa  D;tto,ib, 
Apocrisarms,  167. 
Asylum,  Ambassador's  Hotel  used  as, 

211. 
Audience  of  Ambassador  at  foreign. 

Court,  &c.,  22a. 
Anstria,Eecognition  of  Title  of,iu  1806, 
30.  Attempt  of,  to  open  the  Navi- 
gation of  the  Scheldt,  38.  Reasons 
ofwithdrawingher  Ambassador  from 
Rome  in  1814,  ib.  Treaty  with 
Ottoman  Porte  for  Equality  of  Rank, 
49.  Enactment  of  as  to  PriviJeges 
of  Ambassador,  208.  Complaint  of 
Emperor  of,  respecting  Correspond- 
ence with  French  King  as  to  German 
Princes  in  Alsatia,  being  in  French 
Language,  53.  Treaty  of  Alliance 
with  Prance,  ib.  Guarantee  of,  that 
the  Successors  to  British  Throne  after 
Death  of  Queen  Anne  should  be 
Members  of  the  Church  of  England, 
75.  Law  of,  as  to  Privileges,  &c.,  of 
Ambassadors,  208.  PapalRclations 
with  Rome,  371. 
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Bacon  (Lord,)  113. 

Bacon's    (Matthew)   Abridgment,  79. 

Baden,  Treaty  of  (1714,)  52. 

Baldwin's  (American  Eeports.)  See 
Reports. 

Balguerie,  Affaire  de  la  liaison,  de 
Bordeaux  contre  le  Grouyernement 
Espagnol,  12ti. 

Barbarj,  Otdonnanees  of  France,  re- 
specting Consuls  in,  259. 

Barbeyrac,  109,  111,  266. 

Barbuit,  Case  of,  in  Chancery,  263. 

Eartolua,  46. 

Bass  {M.  de,)  Caae  of,  180. 

Bavaria,  Provisions  of,  as  to  exemption 
of  Ambassadors  from  ordinary  Juris- 
diction of  Tribunals  of,  209.  Papal 
Relations  with  Rome,  395. 

Belgians,  Case  of  the  Secretary  of  Le- 
gation of.    See  Drouet,  M. 

Belgiora,  Recognita  on  of  Indepen  deuce, 
24.  Memberof CommunityofStates, 
69.  Separation  of,  irom  Holland,  78. 
Papers,  Letters  of  Austria,  Russia, 
Prussia,  and  England,  respocting,  ib. 

Benedict  XI.,  319,  321. 

Bentinck  (Lord  George,)  Motion  of,  in 
the  House  of  Commona  respecting 
Debts  due  from  foreign  States,  11. 

Berlin,  Treaty  of  66. 

Berne  and  Freyberg,  Cantons  of.  Pays 
de  V<md,  hypothecated  to,  by  House 
of  Savoy,  69. 

Berne,  (City  of,)  in  Switzerland,  v. 
Bank  of  England,  225.  See  List  of 
Cases  cited, 

Berthold,  Duke  of  Zahringen,  307. 

Bingham's  Reports,  2S.  Antiquities  of 
the  Christian  Church,  288. 

Bishops,  Powers  of,  278. 

Blackstone,  Commentaries,  46,  174, 
205. 

Bodinus,  De  Eepublicft,  46, 

Boniface  (8t.)  Archbishop  of  Mayence, 
293;  theFighth,305,  312,  318,320. 

Bossnet,  Declaratio  Cleri  Gallicani, 
336. 

Botschafter,  216. 

Bougeant  (P&e,)  Histoiro  du  Traite 
de  Weatphalie,  .S57. 

Bonrbon,  House  of,  22. 

Bowyer's  Readings,  82,  325. 

Bojer's  Annals  of  Queen  Anne,  205, 
206. 

Bramhall'a  (St.  Just.,)  Vindication, 
288. 

Brazil,  Regulations  of,  respecting  Con- 
suls, 259. 

Breslan,  Treaty  of,  66. 


Bristol,  Bishop  of.  Plenipotentiary  at 

Peace  of  Utrecht,  222. 
British  Government.     See  Great  Bri- 

Broom's  Legal  Maxims,  79, 
Buekingham  (Duke  of,)  Libel  against, 
Inoyosa  and  Colonna,   Spanish 


Bull,  In  Ccena  Domini.     See  In  Crana 

Bull*  Circumscriptionum,  397. 

Bullarii  Romani  Continuatio,  S.  Ponti- 
ficum  dementis  XIII.,  Clementis 
XIV.,  Pii  VI,  &c.,  coUegit  And. 
Adv.  Barberi,  torn.  1 — 10,  in  7  vols., 
folio.  Rom. !  1835— 45.  Tom.  1,  2 
3,  Clemens  XIII. ;  torn.  4,  Clemens 
XIV. ;  torn.  5—10,  Pius  VI.  330. 

Ballarium  Magnum  Bomanum,  a  B. 
Leone  Magno,  usque  ad  &.  D.  S. 
Benedictum  XIII.;  oura  el  studio  L. 
et  A.  M.  Cherubim,  ediio  tuivissima, 
jvxla  exemplar  Eom<E,  19  tom.in  16, 
folio.  Luxemb.:  1727—68,330. 

Burke,  Tracts  on  Popery  Laws,  105, 
418.  Speech  on  Bill  for  the  Relief 
of  Protestant  Dissenters,  284. 

Burleigh  (Lord,)  State  Papers  of,  139, 
176,  178. 

Burn's  Ecclesiastical  Law  (ed.  Philli- 
more,)  276,  414. 

Burrow's  Reports.     See  Reports. 

Buiier's  Historical  Memoirs  of  the  Ro- 
man Catholics,  420. 

Bynkershoek,  De  Dominio  Maris,  39, 
40.  Quiestiones  Juris  Publici,  39, 
40,  44,  49,  14.3,  144,  149,  150,  151, 
152,  210,  379,  De  Foro  Legatorum, 
117,  120,  121,  122,  124,  131,  134, 
135,  150,  151,  157,  168,  159,  160, 
164,  166,  167,  172.  174,  175,  176, 
181,  188,  189,  191,  193,  193,  194, 
195,  196,  197,  210,  216,  217,  226, 
227,  261,  278.  De  Relig.  Pere- 
grins, 283, 379.  DeCttltuRoIigionis 
Peregrin  !e  apud  yeteres  Roman  os, 
279. 


CabinetofscaroeandcelebratedTracts, 

5,76. 
CadiH,  Governor  of,  Arrest  of  Dutch 

Consul  by,  260. 
Cicsar,  de  Belle  Civill,  145. 
Callitrs  (De,)  15. 
Cambray,  Peace  of. — League,  of,  signed 

by  Margaret  of  Austria  in  the  Name 

of  Charles  v.,  149. 
Camden's  Elizabeth,  121, 139, 177, 178. 
Campo  Formio,  Peace  of,  26. 
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Canning  (Mr.,1  Speeches  of,  24.  On 
the  Indepeadence  of  Soutli  Ataerioa, 
16,17;  on  the  Address  of  the  King's 
Speech  on  OpeningofSes8ion(1822,) 
19.  Eeply  to  Remonstrance  of  Span- 
ish Minister  on  Recognition  of  South 
American  Republics,  22.  Adminis- 
tration  of,  63. 

Canon  Law.     See  OorpuB  Jncis  Canon- 

Garaffa,  Papal  Legate ;  Henry  II.  of 
Prance  absolved  from  Obligation  of 
Oath  by,  67. 
Cardinal  Ambassador,  double  Allegi- 
ance of,  278,  437. 
Cardinals,  how  appointed,  431,  Rank 
of,  436.     Where  triable  for  Ofibnccs, 
437.     See  Papacy. 
Carriage  of  Ambassador,  Privilege  of 

Exterritoriality  applies  to,  211. 
Cases  (cited.)    Sea  List  at  Commence- 
ment of  this  Volume.  , 
Casfille,  Council  of,  213.' 
Castro's  (Gabriel  Pereira  de,)  386. 
Cellamare,  Case  of, for  Conspiracy,  184, 
Ceremonials,  Maritime,  39. 
Cerijficates,   Consuls   granting,    264. 

See  Consuls. 
Cbace    (Jadge   of  American   Court,) 
Opinion  of,  respecting  the  Construc- 
tion of  Treaty  of  Peace  with  Great 
Britain,  108. 
Chalmers,  Collection  of  Opinions,  115. 
Charlemagne,  295. 

Chargfis  d  Affaires,  Class  of  Ministers, 
220,  Ceremonials  due  to,  ib.  Let- 
ters of  Credence  of,  to  whom  ad- 
dressed, 226.  Arrival  of,  at  foreign 
Court,  notified  to  Minister  for  For- 
eign Aflaira,  230. 
Cbaries  L,  154. 

II.,  Ambassador  of,  rejected  by 

France,  138, 

VI.  (Emperor,)  75. 

VIII.,  341. 

Charles-le-Martel,  293. 

Chateau  Cambrasis,  Peace  of  (3569,) 

67. 
China,  Consuls  in  the  five  free  Ports  of, 

274.    Powers  of  Ditto,  ib. 
Christian  Countries,  modenx  Consul- 
ates in,  240. 
Christiauily,    See  Chnreh^Raligion. 
Christina,  ex- Queen  of  Sweden,  131. 
Chrysostom  (St.,)  278- 
Church  (Christian.)  Connection  with 
State,  381.    Collegium  Ueitum,  285. 
Under  Constantine,  286.     Identity 
of,  with  State,  297.      Collision  be- 
tween, and  State,  302.   See  Religion. 
Cicero,  de  Officio,  57,  85.     Da  Fini- 
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bus,  89.  De  Invent.,  92.  Phi!., 
145.  In  Verrem,  189.  De  Leg., 
281,  282,  283.     De  Div.,  283. 

Civilians,  Opinions  of,  on  certain 
Questions  relating  to  Privileges  of 
Ambassadors,  139.  On  Ambassador 
aiding  in  Treason  against  Sovereign 
to  whom  sent,  176. 

Civil  Jnrisdiction,  Eseroption  of  Am- 
bassadors from,  in  Countries  to 
which  accredited,  190. 

Clarendon  (Lord)  Remarks  of,  in 
House  of  Lords,  as  to  Treaty  be- 
tween Austria  and  the  Porte  (July 
22,  1853,)  65. 

Clement  V.,  305,  321,  322,  335. 

VI,,  334. 

■ — —  vn.,  67. 

Clementina.      See  Corpus   Juris   Ca- 

Clothaire,  Constitution  of  300. 

Code.     See  Roman  Law.     Napoleon, 

307.       De     Commerce     (French), 

259. 
Coke's  Reports,  415.     See  Reports, 
Coke  (Lord,)  Institntes,  154,  174. 
GoUetta,  Storia  del  Eeame,  di  Napoli, 

386,  387. 
Collier's     Ecclesiastical     History     of 

Great  Britain,  303,  417,  418. 
Collision  of  Treaties,  111.     See  Treat- 

Colonna  (Spanish  Ambassador,)  Case 
of,  for  Libel  against  Dnke  of  Buck- 
ingham, 179, 

Colours,  Orders  of  British  Crown  to 
Ships  of  War  as  to,  43.  Penalty  for 
hoisting  prohibited  Colours,  ib.  Case 
of  the  Master  of  the  Steamship  Lord 
of  the  Isles,  for  carrying  illegal  Co- 
lours, ib. 

Comity,  with  respect  to  commorant 
Foreigners,  4. 


paey.     History  of,  358. 
Confiscation  of  Debts  due  to  British 

Subjects   by  French   Government, 

13. 
Confirmation  of  Treaties,   Modes  of, 

65. 
Congress  of  Vienna.     See  Vienna, 
Congresses,  at  which  Sovereigns  and 

Roprosentatives  have  met,  45. 
Consolato  del  Mare,  236. 
Constantine,  Patriarchate  of.     See  Re- 
Church  under,  286.     Di- 


vision ofthe  Roman  Empire  by,  into 
four  Prefectures,  ib. 
Constantinople,   English  Ambassadot 
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at.  Case  of,  180,  Patriarchate  a  of, 
287. 
ConGolB. 
Sistorical  Iitirodtidion,  235.  Clia- 
racter  and  Fonotions  imparted  to, 
lb.  Institution  of  Gonsnlates,  ib. 
Modem  Conntlalea  in  ChriMian  Cmm- 
1/ries,  240.  Not  Btrietly  speaking 
Public  Ministera,  ib.  Entitled  to 
special  Protection,  ib.  Not  entitled 
to  Privileges,  li,e.,oi &  Btpresmdaiiiie 
of  State,  ib.  Hot  fnrniahed  with 
Credentials,  except  when  also 
ChargSi  d'A^aires,_  241.  Cannot 
enter  npon  their  Duties  without  Per- 
misEion  of  Sovereign  to  whom  de- 
puted, ib.  Amenable  to  criminal 
and  civil  Jurisdiction  of  foreign 
State,  ib.  Subject  to  Payment  of 
Taxea,  242.  Places  of  Worship  in 
their  House,  rarely  accorded,  ib. 
No  Claim  to  foreign  Ceremocial, 
and  no  Bight  of  Precedence,  ib. 
Arrest  and  Imprisonment  of,  242. 
Caae  of  Imprisonment  of  Mr.  Prit- 
chard,  British  Consul  at  Tahiti,  by 
French  Commandant,  243.  Privi- 
leges of,  244.  Extent  of  their  Jnr- 
isdietion,  245.  Refusal  of  State  to 
receive,  no  Breach  of  International 
Law,  ib.  Entitled  to  same  Privi- 
leges as  his  Predaeeasor,  246.  State 
bound  to  give  Notice  of  its  Intention 
to  alter  fttvilegea  to,  ib.  Authority 
of,  derived  from  Instruments  ap- 
pointing, Ac.,  ib.  Consul  trading, 
lb.  Natives  of  the  foreign  State 
sometimes  appointed,  ib.  Consuls 
General  sometimes  appointed,  ib. 
Extent  of  their  Functions,  ib.  Con- 
suls and  Vice  Consuls  under  their 
Control,  ib.  Appointment  of  Tice- 
Cousuls,  who  bj,  ib.  Who  they 
correspond  ivith,  ib.  Treaties  rela- 
ting to.  List  of,  249.  Usage  of  Na- 
tions derived  from  said  Treaties,  ib. 
Treaties  illustrating  Status  of  Con- 
suls, ib. 
Duties  and  Powers  of,  252.  Law  of 
United  States  respecting  Consuls, 
ib.  (Briiosh)  Authority  and  Powers 
entrusted  by  British  GoTeniment  to, 
ib.  General  Institutions  issued  by 
Great  Britain  as  to,  253.  Exequa- 
tur to,  ib.  Privileges  of,  254.  Ad- 
vice and  Assistance  to  be  given  to 
British  Subjects  by,  ib.  Directions 
to,  respecting  Offenders  seeking 
Refuge  on  board  of  British  Ships, 
255.  Precedence  between  Consuls 
aud   naval   Officers,   ib.     Appoint 


ment  of  Vice-Consnls,  256.  Consuls 
not  to  dismiss  Yice  Consuls  without 
Sanction  of  Secretary  of  State,  ib. 
Statutes  relating  to  Powers  of,  257. 
List  of  Vice-Consuls  to  be  tran3mil> 
ted  by,  to  Secretary  of  State  each 
Year,  ib.  Granting  Passports,  ib. 
Fees  of.  Order  as  to,  ib.  Powers  of, 
also  to  be  found  in  Statute,  6  Geo. 
in.  c.  78,  ib.  Power  given  to,  by 
the  Statute,  13  &  13  Vict.  c.  62,  to 
facilitate  Marriages  of  British  Sub- 
jects, ib.  Provisions  relating  to, 
and  Vice-Consuls,  contained  in  Mer- 
chant Seamen's  Act  (T  &  8  Vict.  c. 
112,)  258.  Ditto  in  Merchant  Ship- 
ping Act  (17  A  18  Vict.  e.  104,)  ib. 
Regulations  respecting,  promulgated 
by  foreign  Powers  for  the  Direction 
of  their  Subjects,  ib. 
Decisions  of  Muiticipal  Tri^nats  as 
to  Privileges  of,  260.  Arrest  of  the 
Dutch  Consul  by  the  Governor  oi 
Cadiz,  ib.  Claim  of  the  Dutch  for 
Privileges  of  Ambassador  to  their 
Consul  at  Grenba,  refused  by  Senate, 
ib.  Quarrel  between  Republic  of 
Venice  and  Papal  Government,  on 
account  of  Outrages  on  Consuls  of 
Republic,  261. 

(France)  Decision  of  the  Cour  Boyale 
de  Paris  (1833,)  in  the  Caaa  of  M. 
Carlier  d'Abaunaa,  Consul  Genera! 
of  Uruguay,  as  to  Exemption  from 
Arrest,  262.  Decision  of  the  Cour 
Eoyale  of  Aix  (1843)  in  the  Case  of 
M.  SoUer,  ib. 

(United  States  of  North   America), 
Civil    Tribunals    of,    promulgated 
same  Doctrines  as  that  of  France  in 
CaseofM.  Seller,  263. 
(England),  Barbuifs  Case  in  OJtan- 
cery,  Agent  of  Commerce  from  King 
of  Prussia.    Decision  of  Lord  Chan- 
cellor as  to  Privilege  from  Arrest, 
263,  264. 
Trig^lel  and  Others  v.  Bath. — De- 
cision of  Lord  Mansfield  (1764,) 
as  to  Privileges  of  Secretary  of 
Foreign  Ambassador,  266. 
Seathfleld  v.  Clijiim. — Decision  of 
Lord  Mansfield  (1767),  as  to  Pri- 
vileges of  Ambassador's  Retinue, 
ib. 

ClarJce  v.  Oeit'co. — Decision  of  Sir 
J.  Mansfield  (1808,)  Claim  of  De- 
fendant to  Exemption  from  Ar- 
rest, as  Consul  General  from  the 
Sublime  Porte,  26T. 
Yiveash  v.  Becker. — Decision  of 
Lord  Bllenborough  (1814),  that  a 
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resident  Merchant  in  Ijondon,  who 
had  beeiv  appointed  and  acted  as 
Consul  to  the  Duke  of  Oldenburg, 
not     privileged     from     Arrest, 
268. 
Oonsui  resident  abroad,  and  Plain- 
tiff in  a  Suit,  considered  by  Bng- 
liali   Conrts  exempt  from  giving 
Security  for  Coats,  269. 
Tribunals   of  Intemaiional   Law.— 
Doctrine  Held  by,  269.    Case  of  fhe 
Indian  Chief,  Decision  of  Lord  Sto- 
weU  {Prize  Court,  1800),  Claim  for 
Bxemplion   of  Cargo,  Propertj   o£ 
American  Consul,  from   Rights  of 
Belligerent,   269.      Same   Doctrine 
promulgated   by  Prize    Courts    in 
IJnited  Slates,  ib. 
Consuls   in    the  Lenant, — Status   of 
ConBuls   in   Mahometan  Countries, 
271.    Jurisdietioa  of,  ib.    Directions 
for  the  Guidance  of,   273.     Statute 
of  6  &  7  Viet,  e,  94,  as  to  Jurisdic- 
tion of  Her  Majesty  in  Oounlj-iea  ont 
of  her  Dominions,, 272;  in  China, 
215. 
Consuls,  Vice,     See  Consuls, 
■■  ■   - — —  General.     See  Consuls. 
Consulate?;  Modern,  in  Christian  Coun- 
tries, 240.     See  Consuls. 
Convention,  as  t*  Greece  (30th  April, 
1833.)  12 ;  between  Great  Britain, 
King  of  the  Netherlands,  and  Bus- 
sia  (19th  May,  1815,)   101,     Ditto, 
Great  Britain  and  Bnsaia,  103.    See 
Treaties. 
Coppi,  Annuali  d'llalia,  3G1— 365. 
Correspondence  respecting  the  Arrest 
of  Mr.  Harivood  (the  Vienna  Corres- 
pondent of  ioB  Morning  Chronicle,) 
ijy  Aostriaa  Authorities,  3 ;  respect- 
ing the  Affairs  of  Rome,  1849  (pre- 
sented to   Parliament  1861,)  447; 
between  Viscount  Palmerston,  the 
Marquis  of  Normanby,  and  Prince 
Castalcicala  (laid  before  Parliament 
1849,)   as   to   armed    Intervention, 
448.      Intemational    Language    in 
which  written,  52. 
Corpus  Juris  Canonic!,  305.  Decretals 
inconsistent  with  the  Independence 
of  Slates,   viz.,  Venerabilem,  308  : 
Solit«e_,  309  J  Ad  Apostolic*,  312; 
Clericis   LaicoB,   319;  Quod   Olim, 
ib. ;   TInam   Sanctam   and    Meruit, 
321 ;  Eomani  Prineipea,  322  ;  Pas- 
toralis,  ib. ;  Si  Fratniw,  323 ;  De 
Consuetudine,  ib.   General  Eem arks 
on  Decretals,  324.     Bull,  In  CccnS, 
Domini,  329.     Provision    of,  331. 
See  Papacy. 


Corpus  Juris  Canonici. 

Decreti  Prim&  Para.  Page 

Dist  XV.  c.  i.  B.  1,  315. 

"      ixii.  c.  i.  325,  430. 

"     xsiv.  c.  iii.  430. 

"     l-Tlviil'   ■    '  444! 

"     Ixi.  c.  xiii.  430. 

"      Ixxi.  e.  V.  430. 

"     Isxiv.  c.  vi.  430. 

"     Ixxix.  c  iii.  v.  430, 
Seeretalia. 
Lib.    1. 1.  sxxiii.  c.  6,  (Solitffi)  309. 
"       1. 1.  vi.  e.  34,  (Venerabi- 


Lt.  . 


i.  30. 


440. 


(Ib.)  440. 

"  n.t.i.  e.  13  (Novitille)  311. 
"   ni.  t.  xxxviii.  c.  20,  or,  c. 

xs.S,(DeJurePa- 


n.) 


.   33,  . 


440. 


xxiii.  X.  (De  PrivL- 
leg.)  440. 

(Sexti  Deeret.) 

Lib.    L  t.  XY.  c.  1,  or,  c.  i.  VT. 

(De  Off.  Leg.)  440. 

"     II.  t  xiv.  c.  2,  (ad  Aposto- 

lic»)  312. 

"   IIL  t.  Kxiii.  c.   3,   (Clericis 

Laicos.)  319. 

(Clementinarum.j 
Lib.  n.  t.  ix.   (De   Jurejaran- 

do)  322. 

"     II.  t.  xi.  c.  2,  {De  Santen- 

tiHet  re  judicata)     322. 
( Extra  vagantes.) 

Joan  xxii.  t.  v.  (Si  Pra- 
trum)  323. 

(Extcavagaiites  Coram.) 

(Lib.    1. 1.  i.  c.  1,  De  Consuetu- 
dine) 323. 
Lt.viii.(Unam  Sanctam)  320. 
m.tsiii.  (Quod  Olim)      319. 
V.  t.  vii.  0.  2.  321. 
Cotton's  (Sir  E.,)  Remaina,  179. 
Council  of  Trent.     See  Trent. 
Councils,  CEcuraenio  or  General,  Di- 
vision of,  314 
Cour  Eoyale  of  Aix,  Decision  in  the 

Case  of.M.  Soller,  262. 
Cour  Eojale  de  Paris,  Decision  of,  in 
the  Case  of  M.  Carliar  D'Abaunza, 
Consul  General  of  the  Bepublic  of 
Uruguay,  261. 


„Google 


512 


PHILLIMORE    ON   INTERNATIONAL   LAW. 


Cracow,  Debates  on,  101. 

Craach's  (American)  Reports,  27.  See 
List  of. 

Credence,  Letters  of,  225.  Public 
Character  of  Minister  recognized  on 
Production  of,  226.  To  whom  ad- 
dressed, ib.  Nature  of  Contents  of, 
ib.  Same  Letters  may  snffice  for 
several  Ministers  of  same  Bank,  ib. 
Minister  fm-nisliod  with  several,  ib. 
Pnll  power  not  inserted  in,  &c.,  ib. 
Not  granted  to  Consuls  except  when 
also  Chargis  d' Affaires,  241. 

Criminal  Law,  Exemption  of  Ambaa- 
Sadora  from,  in  foreiiro  Countries, 
1T3. 

Cromwell,  48.  Ambassador  of,  admit- 
ted by  France,  138. 

Crusaders,  the,  respect  Character  of 
Ambassadors,  ISS. 

Cajacias,  Jacobns,  160. 

Cyprian,  (St.,)  De  Unitate  Eccles.,  641. 

CairaW,  Conspectus  Juris  Public!  Eeg- 
ni  Hungaris,  375. 

D. 

D'AbaniiEa  (M.  Carlier,)  Decision  of 
Cour  Royale  de  Paris,  in  the  Case 
of,  261. 

Dallas's  American  Reports,  109.  See 
Reports,  List  of. 

D'Agueasoau,  278,  362. 

D'Areth,  36. 

Dante,  Inf,  287. 

Death,of  Sovereign,  Ambassador's  Mis- 
sion ended,  232 ;  of  Ambassador,  du- 
ring Mission,  233, 

Debates,  on  Affairs  of  Greece  and  Don 
Paeifico,  3:  on  Foreign  Enlistment 
Bill,  27. 

Debts  of  a  State,  1,  8,  Letter  of  Lord 
Palmerston  on,  9.  Confiscation  by 
French  Government  of,due  toBritist 
Subject,  13. 

De  Baas  (M.,)  Minister  from  France  to 
Cromwell,  Case  of,  for  Conspiracy, 
180. 

Decisions,  of  Municipal  Tribunals 
(France  and  England,)  as  to  Privil- 
eges, &e.,  of  Consuls,  &c.,  2G0.  Of 
Internatioiial  Tribuoals,  ditto,  269. 
Of  Amarioan  Courts,  263,  270. 

Decretalia.   See  Corpus  Juris  Canonic!. 

Deeretum.     See  Ib. 

Do  Maistre,  327. 

Denmark,  Claims  to  maritime  Honours 
with  respect  to  Ships  entering  the 
Baltic,  44.  Treaty  with  Russia  with 
respect  to  Ditto,  43.  Treaties  with 
European  Powers  with  reference  to 


Duchies  of,  75,  Law  of,  as  to  Privil- 
eges of  Ambassadors,  209.  Regula- 
tions of,  respecting  Consuls,  259. 
Papal  Relations  with,  406. 

De  Pamiers,  361. 

De  Pradt,  337, 339,  340,  341, 342,  343, 
358,  359,  363,  369,  370,  371,  396, 
397. 

Deputies  appointed  by  Grovamments  to 
foreign  Countries,  Status  of,  223, 

De  Real,  184. 

De  Scdule  (Papal  Bull,)  399. 

De  Torcy,  M^moires,  227. 

Dethronement  of  Sovereign,  Ambassa- 
dor's Mission  ended,  232. 

Dentsch  oder  Russisch,  Pamphlet,  297. 

Digest.    See  Roman  Law. 

Dionysius  Kalicarnassensis,  283. 

Diplomatic  Agents.  See  Ministers 
(Public,)  Ambassadors,  &c. 

Dirksen,  Manuale  Latinatia  fontium 
Juris  Civilis  Romauornm,  338. 

Dod's  Roman  Catholic  History,  420. 

Dodson's  Admiralty  Reports,  26,  272. 
See  Reports,  List  of. 

Dolder  y.  Bani  of  England,  25.  See 
Cases,  List  of,  referred  to. 

Domat,  79. 

Domiciled  Foreigners,  Bights  and  Li- 
abilities of,  6. 

Donellus,  De  Jure  Civili,  79, 84,  85, 88, 
91. 

Dresden.  Treaty  of,  66. 

Drouet  (M.,)  Secretary  of  Legation  of 
the  King  of  tbe  Belgians,  Actions 
brought  against  him  in  English 
Court  on  Commercial  Transaction, 
202. 

Dubois  (Cardinal,)  Treplo  Alliance  of 
La  Haye  (1717,)  negotiated  by,  du- 
ring the  Minority  of  the  Duke  of  Or- 
leans, 141. 

Duck,  de  TJsn  et  Auetoritate  Juris  Ci- 
vilis, 27,  46,  52. 

Du  Cange  (Apocrisarius,)  167,  339. 

Dumont,  20,  73. 

Dunkirk,  Destruction  of  the  Port  of, 
87. 

Dupin,  de  Ant.  Eccles.  Disciplinfi,  Diss. 
Historias,  290. 

Durand  de  Maillane's  Dictionnaire  de 
Droit  Canonique,  314,  329,  334,  340, 
344,  350,  360,  429,  431. 

Dutch  Consul,  arrested  by  the  Gover- 
nor of  Cadiz,  260. 

Duties,  Import,  Exemption  of  Ambas- 
sador from,  209, 


Ebendcrs,  Was  ist  ein  Bischof  f  373. 
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Eeclesiaslicai  Titles.    See  Titlea. 

Edward's  Admiralty  Reporla,  36.  See 
Reports,  List  of, 

Egyptians,  clothed  Pnnetiona  of  Am- 
bassador with  religious  Character, 
161. 

Eichhorc,  Kirohentecht,  338, 344, 345, 
348,  371,  3T3,  ?i1i,  394,  393,  398, 
399. 

EEaabeth  (Queen,)  Bxoommnni cation 
of,  416. 

Ellenborongh  (Lord,)  114,  133,  260, 
268. 

Embassy,  134 — 190,  Secretary  to,  dis- 
tinct ftom.  general  Suite,  19t.  See 
Ambassador. 

England,  Com moQ weal tb  and  Protec- 
torate of,  21.  Papal  Relations  with 
Rome,  412.     See  Great  Britain. 

Bnliatmeut  (Foreign)  Bill,  Debate  on, 
27. 

Ensign.    See  Colours, 

Envoys,  what  Class  of  Ministers,  219, 

Equality  of  States,  Rights  incident  to, 
1,33. 

EugeniuB  IV.,  336. 

Evans'  Translation  of  Pothier,  94. 

Evidence,  Acts  of  foreign.  State  only 
provedbyan  examinedCopyonOatli, 
114. 

Eieqnatur  of  Consuls,  241—253,  See 
Consuls. 

Eimouth  (Lord,)  Demand  forCompeo- 
aation  from  the  Doy  of  Algiers  for 
Injuries  done  to  British  Consul,  242. 

Exterritoriality,  Rights  to,  by  Sover- 
eigns, 123.  See  Sovereigns.  Of 
Ambassadors,  1S6, 190.  (See  Ambas- 
sadors. 

Extravagantes.    See  Corpus  Juris  Gan- 

Eybel,  Vas  ist  der  Papst?  373. 

F. 

Parini,  Lo  Stato  Eoraano,  429—431. 
Pees,    Consular,    Order     in    Council 

(1851)  regulating,  267. 
Felix  V.  (Pope,)  336. 
PSnelon,  65. 

Ferdinand,  of  Arragon,  277. 
Ferreira  (Pinheiro,)  220,  233. 
Flag.     See  Colours. 
Flaasan,  88,  130,  240. 
Plenry,  Hist.  Eccles.,  329, 
FffiliXjllS,  134,   189,   207,  208,209, 

240,  269. 
Porcellini,  Lexicon,  167. 
Foreign,  Enlistment  Bill,  Debate  on, 

27.     Spiritual  Powers,  international 

Status  of,  287.   States,  Acta  of,  bow 
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proved,  114.  Relations  of  Papacy 
with,  358,  See  Papacy. 
Foreigners,  their  Right  to  Protection, 
3.  Difference  between  domiciled 
Foreigners  and  Visitors,  6. 
Fox  (Charles  James.)  Speech  of,  on 
the  Russian  Armament  (1792,)  55. 

France,  her  Conduct  in  Conflict  be- 
tween Great  Britain  and  Worth 
American  Colonies,  18.  Recogni- 
tion of  Consulate  of,  by  Great  Bri- 
tain, 21.  Revolutions  of,  23.  Claims 
of  maritime  Honours  in  a  Portion  of 
the  Mediterranean,  44.  Claims 
Precedence  in  Rank  over  other 
States,  49.  Guarantees  Succession 
of  Princess  Sophia  to  British  Throne, 
after  Death  of  Queen  Anne,  75. 
Treaty  between,  and  Hanse  Towns 
(1716)  aa  to  Places  of  Worship  in 
the  House  of  their  Consuls,  242. 
Law  of,  as  to  Privileges  and  Exter- 
ritoriality of  Ambassadors,  207.  Or- 
donnanoea  of,  respecting  Consnis  in 
Christian  Countries,  258 ;  respecting 
Consuls  in  Barbary,  259.  Papal 
Relations  with,  358. 

Francis  I.,  absolved  from  Obligation 
of  Oath  by  the  Papal  Legato  Caraifa, 
67.  Ambassadors  of,  to  Venice  and 
Constantinople,  arrested  and  exo- 
ented  passing  through  Milan,  187, 

Francis  II.,  344. 

Frankfort,  Decree  of  the  Diet  of 
(1338,)  335. 

Frederick  I.,  of  Prussia,  Assumption 
of  royal  Title,  29.  Secured  Safety 
of  Papal  Legates,  168, 

Frederick  IL,  312. 

Pull  Power,  226.  See  Ambassadors, 
Letters  of  Credence,  &c. 

Fynu's  British  Consul  Abroad,  240, 
242,  245,  247,  253,  273,  274. 


Gains 


81. 


G. 


Gallison's   (American)   Reports,   289. 

See  Reports,  List  of. 
Garden   (De,)  Trait6  de   Diplomatie, 

131,  17!,  172,  173,  175. 
Gazette  dea  Tribunaux,  126, 137,  196, 

262. 
Gelaton  v.  Hoyt,  Case  of,  27.     See 

Cases,  List  of. 
Genoa,  Claims  of  maritime  Honours 

in   the   Li^urian   Sea,   44.      Dutch 

Consul  at.  Claims  to  ambassadorial 

Privileges   for,   refused   by  Senate, 

260. 
Gentilis  (Albericus,)  139,   134,  160, 

161,  163, 195,  196, 
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George  IT.,  272. 

III.,   Proclamation    of,  aa  to 

Flags  and  Colours  carried  by  Ships, 
&o.,  43.  Rightof  sending  Embassy, 
vested  in  Prince  of  Wales,  during 
Incapacity  of,  141,  272. 

George  IV.,  Statute  of  (Year  6,  c.  78,) 
as  to  Powers  of  Consuls,  257. 

German  Protestant  States,  Papal  Re- 
lations with,  401. 

Garmaay,  Emperors  of,  Titles  of,  28. 

ffiannone,  Ist.  de  NapoU,  329,  387. 

Gibbon's  Decline  and  Fall  of  the  Ro- 
man Empire,  52. 

Giesler,  Lehrbaeh  der  Kirchenges- 
chichl«,  348. 

Gioberti,  Introduaiono  alio  Studio 
delta  Pilosofia,  380. 

Government,  Debia  of,  1. 

Grant  (Sir  Wm.,)  Judgment  of,  as  to 
Debts  of  a  State,  13. 

Great  Britain,  Conflict  between,  and 
North  American  Colonies,  18.  Her 
Refusal  to  recognize  Republic  of 
Ditto  (1792),  21.  Claims  of  mari- 
time Honours  in  the  narrow  Seas, 
44.  Treaties  with  Holland  as  to 
maritime  Honours,  45.  Convention 
(181S)  with  the  King  of  the  Nether- 
lands and  Russia,  as  to  tlie  Russo- 
Dntch  Loan,  102.  Convention  with 
Russia  (1831,)  as  to  ditto,  103. 
Treaty  with  Sweden  (1666,)  forbid, 
ding  the  lending  the  Ships  of  the 
one  for  the  Use  of  Enemies  of  the 
other,  112.  Powers  entrusted  bv,  to 
Consuls,  253.  Subjects  of,  Advice 
and  Assistance  to  De  given  to,  by 
Consuls,  254.  See  Consuls.  Ships 
of.  Protection  on  board  of,  256. 

Greece,  Debates  on  Affairs  of,  3.  Re- 
cognition of  Independence  of,  24. 
Papers  relative  to  the  Affairs  of,  ib. 
Treaty  of  Gnarantaeship  (1832) 
concerning,  77.  Member  of  Oora- 
monitj  of  States,  59,  Begulatioos 
of,  respecting  Consuls,  259.  Care 
of  Religion  committed  to  Magis- 
trates, 282.  Papal  Relations  with 
Rome,  401. 
Gregory  IX.,  305. 

the  Gfreat,  (Pope,)  292,  449, 

450.     Decretals  of.     See  Corpus  Ju- 
is  Canonic: 


Gronc 


?,  377. 


Grotius,  de  Jura  Belli  et  Paeis. 


(Prolegomena.) 
Proleg.  51. 
Lib.     I.  t.iii.B.  I 


:  33 
I   lb 


Grotius,  de  Imperio  Summarum  Potes- 
tatum  ciictbicii,  281—291. 

,  Tiict  de  Leg  ,  231. 

Guarantee,  Treaties  of,  70.  See 
Treaties. 

Gnideckens  (Col.,)  English  Ambassa- 
dor at  Stockholm,  213. 

Gunther,  33,  49,  50,  69,  118. 

Gustavus,  Adolphus,  141. 

Gyllenburg  (Swedish  Ambassador,) 
Case  of,  for  Conspiracy,  181. 

H. 

Haggard's  (Admiralty)  Reports.     See 

Reports,  List  of. 
Hale^a  Pleas  of  the  Crown,  174—183. 
Hallam's    Constitutional     History    of 

England,  131, 
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Hanau  (Gazetta  de,]  404. 

Hanover,  Title  of  Eing  of,  recognized, 
30.  Treatj'  of  (1726,)  between 
Great  Britain  and  Prussia,  'TS,  Pa- 
pal Relations  witli  Rome,  397.  Oati 

of  AIL " 

Catho 
400. 

Hansard's  Parliamentary  Debates,  12, 
101,  106. 

Hanse  Towns,  Treaty  with  France 
(1716,)  as  to  Places  of  Worsbip  in 
House  of  Consal,  242,  n. 

Haalang,  Connt  [Bavarian  Ambassa- 
dor,) Claims  of  Privileges  bj  Per- 
sons, as  Servants  of,  199. 

Hefftera,  1,  3,  15,  27,  28,  33,  36,  56, 
65,  118,  120,  122,  124,  131,  134, 
135,  151,  153,  154,  156,  167,  172, 
210,  217,  219,  331,  223,  225,  226, 
237,  240,  263. 

Hegel,  23. 

Henry   11.   "'' 


Hermann  Belong,  Case  of,  262. 

of  Luxemburg,  303. 

Hertelet's  Commercial  Treaties,  58, 
102,  213. 

Hesse,  Elector  of,  Refusal  by  tive  a;reat 
Powers  to  recogniEe  hia  Title  of 
KiQg,at  Congress  of  Aix  la Chapelle, 
31. 

Hesse  Cassel  (Landgrave  of,)  Atnbas 
sador  of  Holland  at  Court  of,  ac- 
cused of  Maladministration  of  a 
testamentary  Trust,  173. 

Hesse  Cassel,  Passport  lo  Minister  of, 
at  Prance,  Refused  for  Nonpayment 
of  Debts,  200. 

Hilliger,  123. 

Hoey  (M.  Van),  Case  of,  182. 

Hoffmann,  64. 

Holdernesae  (Earl  of,)  Bnglisli  Am- 
bassador to  Venice,  Arrest  of,  by 
Anstrians,  181. 

Holland,  Guarantee  of,  for  Succession 
to  British  Throne  after  Death  of 
Queen  Anne,  76. 

Holatein,  Duke  of,  Envoy  Extraordi- 
nary of,  194. 

Honour  and  Respect,  Marks  of,  be- 
tween States,  33. 

Hooker'a  Bcciesiaatical  Polity,  289, 
318. 

Hostages,  68. 

Hotel  of  Ambassador,  Inviolability  of. 


210,  Use  of,  as  an  Asylum  for  Re- 
fugee Offenders,  211.  Purchase  of, 
for  Ambassador,  sometimes  sanc- 
tioned by  Nations,  213.  Amfoaa- 
aador's  Right  to  enjoy  Rites  of  his 
his  own  religion  within  Precincts 
of,  214. 

Huber,  124. 

Hubertsburg,  Treaty  of,  66. 

Huberus,  165,  176. 

Hue  (M.,)  Voyage  dans  le  Thibet,  301. 

Hume  (Mr.,)  Motion  in  House  of  Com- 
mons, (1834,)  respecting  Eusso- 
Dutch  Loan,  106. 

I. 

ihering,  Rudolph,  162. 
'n  CcenI,  Domini  (Papal  Bull,)   329. 
Papers  relating  to,  330. 
idia,  British  Governor  General  of, 
143. 
mocent  IH.,  307. 

IV.,  Frederick   H.,  deposed 

by,  303. 
noyosa  and  Colonna  (Spanish  Ambas- 
sadors,) Case  of,  for  Libe!  against 
the  Duke  of  Puckingham,  179. 
istitutea.     See  Roman  Law.     Coke's, 
154,  174. 
instructions    for   Ambassadors,    225. 

See  Ambassadors, 
insults   to   States,   35.      To   outward 
Insignia  of  States,  37.     To  neutral 
Flag  of  Ditto,  38. 

itional  Law,  Decisions  of  Tribu- 
of,  as  to  Privileges  of  Consuls 
and  Ambassadors,  269. 
terunncio,  what  Class  of  Minister, 
219 
nterpretation  of  Treaties,  79.     See 

Treaties 
nviolabihtyof  Ambassadors,  160,  See 
Ambassadors, 
[reland,  Union  with.  Proclamation  of 
George  HI,  with  respect  to  Colours, 
to  be  carried  by  Merchantmen  of 
United  Kingdom,  43. 
Israelites,  Inviolability  of  Ambassadors 
acknowledged  by,  161. 

J. 

imes  11.,  Recognition  of  Son  of,  re- 
sented by  Great  Britain,  21. 

Jarry  (M.,)  le  President,  127. 

Jenkins  (Sir  Leoline,)  Life  of,  43,  45, 
S6. 

Jenkinson,  (Mr.,  afterwards  Earl  of 
Liverpool  Defence  of  the  Coodnct 
of  Great  Britain  (in  1768,)  respectr 
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ing   the   Protestant   Succession   to 

Britiah  Throne,  76. 
Jernsaleta,  Establishment  of  Bishopric 

of,  427. 
Jervis  (Lord  Chief  Justice,)  Decision 

of,  in  the  Case  of  M.  Drouet  (Belgian 

Minister,)  203. 
Joliii  IV.,  (King  of  Portugal,)  Amhas- 

saiior  of,  admitted  by  England,  138. 

XSII.,  325. 

Joseph  II.,  Emperor  of  Austria,  216, 

299. 
Julius  II.,  5T,  67,  277- 
Junius,  Letters  of,  34. 
Juriediction     (Civil,)    Exemption    of 

Ambassadors   from,    I'Jl  ;    of   Her 

Majesty   in   Countries    oat   of   her 

Dominions,  272. 


Eainardgi,  Treaty  of  1774  between 
Turkey  and  Russia,  135. 

Kaltenbom,  Grundsatze  des  Praktis- 
chen  Buropaisehen  Seerechts,  240. 

Kent,  Commentaries  of,  240,  252. 

King  (the)  V,  Benson,  Caao  of.  See 
Cases,  List  of. 

Klinlchammer,  58. 

Kliiber,  15,  27,  29,  33,  39,  41,  49,  51, 
62,  56,  69,  60,  SI,  63,  63,  65, 66,  68, 
69,  73, 118,  120, 124,  130, 131, 134, 
136,  141,  147,  156,  157, 171, 172, 
175,  188,  193,  216,  217,  220,  232, 
223,  327,  231,  379,  399. 

Knapp's  Privy  Council  Eeporta,  14. 

Koch,  63,  58,  295,  396,  29T,  298,  299, 
301,  303,  335,  33G,  345,  368,  432. 


L'Aubeapine    (French    Ambassador,) 

Case  of,  for  Conspiracy,  177. 
Lajhach,  Congress  of  (ie21,)4S. 
La  Haye,  Triple  Alliance  of  (1717,) 


Langnedoc,  Negotiation  by  France 
(1704,)  through  Mediation  of  Eng- 
land, with  EeformerH  of,  145. 

Laurent,  Hist,  du  Droit  des  Gens,  383. 

Leber,  Pieces  relatives  i  I'Hist^ire  de 
France,  329. 

Legate  (Papal)  Provincial,  19G.  A 
latere,  distinguished  from  Nuncios, 
318 — 140.  Missi  or  Muntii,  441. 
Nati,  442. 

Legation,  Secretary  of,  Privileges  of 
Bxterntorialty  to,  197. 

Leibnita,  286,  335. 


„ ,  Manuale  Compendium  Juris 

Ganonioi    287    296  340    351, 359, 
360,  361   368  371 

Leslie  (Bishop  of  Eobs  }  Ambassador 
of  Mary  Q  ecu  of  Scots  139,  165, 
176,  177  223 

Letters  of  Credence      See  Credence. 

Levant,  Cons  la  m  Status  and  Juris- 
diction of  ka  371  blat  ite a,  relat- 
ing to,  272. 

Libels  on  States,  35. 

Liege,  Bishop  of,  198. 

Liverpool  (Earl  of)  Remarks  of,  in 
Discourse  on  the  Conduct  of  Great 
Brilian  in  respect  to  neutral  Nations, 
76. 

Livy,  282. 

Loorfi,  Legislation  Civile,  307. 

London   Merchants,   Petition    of,    to 

Lord  ofihe  Isles  (Steamship,)  Case  of 
HousQ  of  Commons,  17.  {n) 
the  Master  of,  for   wearing  illegal 
Colours,  43. 

uorieus,  cited,  302, 

Louis  XI.,  186,  277,  341. 
XII.,  341. 
Xm.,  359. 

XIV.,  53,  150,  359,  361. 
XVI.,  53. 

Louisa  of  Savoy,  150. 

Lyons,  OouncilH  of,  314. 


Mably,  Droit  Public,  37,  28. 

Mackintosh  (Sir  J.)  Miscellaneous 
Works,  19,  Speech  on  the  Recogni- 
tion of  Spanish  American  States,  30, 
21,  34. 

Madrid,  Treaty  of  (1526,)  between 
Francis  L  and  Charles  V.  confirmed 
by  Oath,  67. 

Manilla,  the  Case  of,  26. 

Mansfield  (Lord,)  198,  266,  267. 

Marca  (Petrus  de,)  de  ConcordantiS. 
Sacedotii  et  Imperii  sni  de  Liberta- 
tihus  Eooleaise  Gailicanie,  350. 

Mareohale  de  Guehriant,  sent  to  Poland 
to  conduct  the  Princess  dea  Gouza- 
ques,  160. 

Maritime  Ceremoniala,  39.  To  whom 
paid,  ih.  What  they  consist  of  ib. 
Who  can  claim  them,  40.  In  open 
Sea,  41.  Manner  of  paying  by  dif- 
ferent Ships,  !h.  Ordonnanoo  of 
King  of  France  with  respect  to,  42, 
Regulations  as  to  Colours,  43.  Bri- 
tish Merchant  Vessels  must  salute 
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Ships  of  the  Navy,  44.  In  particu- 
lar Seas,  disticguiehed  from  open 
Seaa,  ib.  Claim  of  Venice  to  mari- 
time Honours  in  the  Adriutie,  44; 
of  (Iteneva  in  the  Lignrian  Sea,  ib. ; 
of  France  in  Portion  of  the  Mediter- 
ranean, ib. ;  of  Denmark,  with  re- 
apeot  to  Shipa  entering  the  Baltic, 
ib. ;  of  Great  Britain,  with  respect 
to  Ships  in  the  narrow  Seas,  44. 
Treaties  relating  to,  45. 

Martens  (De,)  Droit  des  Gens,  1, 12. 
28,29,33,39,40,41,46,48,61,66; 
G4, 13,  75,  118, 120,  124, 125,  129, 
130,  131,  134,  135,  147,  149,  157, 
172,  193,  314,  318,  219,  330,  221, 
232,  233,  225,  226,  227,  328,  229, 
230,  241,  24B,  258,  263.  Causes 
CSUbrea,  5,  16,  18,  30,  38,  131,  177, 
181,  182,  185,  187,  201,  308,  213, 
Eec.de  Traits,  53, 130,  250.  Hour. 
Eee.  174, 274,  3S4.  Droit  des  Gens, 
33,  37,  338,  243,  345,  246.  Manuel 
Diploraatique,  61.  De  la  Eeligion 
et  du  Culte,  279.  Le  Qaide  Diplo- 
matique,  336,  240,  242,  269. 

(De)  et  De  Cussy,  12,  24,  41, 

42,  45,  51,  53,  240,  346. 

Marten  V.  335, 

Martin  (H.,)  Histoire  de  France,  363. 

Martin's  {American)  Eeports,  109.  See 
Reports,  List  of. 

Mason,  Vindicite  EccIesiEe  Anglicance, 
290. 

Maule  (Mr.  Justice,)  Decision  of,  in 
Case  of  M.  Drouet  (Belgian  Minis- 
l«r,)  304. 

Mecklenburgh  (Doke  of,)  Title  of 
Grand  Duke  recognized,  31. 

Meiael,  Cours  de  Stile  Diplomat,  31. 

Mend oza  (Spanish  Ambassador,)  Case 
of,  for  Conaniracy,  177. 

Mensch  (De,)  Manuel  Pratiqne  des 
Oonsnlata,  359. 

Merchant  Seamen's  Act  (7  &  8  Vic. 
cap.  112,)  Provisions  in,  relating  to 
Consuls,  368,  Shipping  Act  (17  & 
18  Vie.  c.  104,)  as  to  Powers  of 
Consuls,  263. 

Merlin  (Ministre  Public,)  136,  137, 
138,  141,  142,  143,  144, 146, 149, 
163, 154, 165,  168,  172,  188, 
193,  195,  307,  210,  211,  317,  318, 
219,  230,  230,  231. 

Milan,  Goveraor  of.  Ambassador  ap- 
pointed by,  refused  by  Swiss  Can- 
tons, 143. 

Miles'  (American)  Reports.  See  Re- 
ports, List  of, 

Milinau  (Dean,)  History  of  Latin 
Christianity,  300,  304,  327. 
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Miltitu,  235,  237,  338,  239. 

Minerva,  The,  43. 

Ministers,  Public,  three  Claasos  of,  51. 
Regulations  for  the  Reception  of, 
instituted  by  the  United  States  of 
North  America  in  1783,  52.  Priri- 
leffes  of,  See  Ambassador.  Different 
Classes  of,  216.  Class  distinguished 
by  ceremonial  Honours,  220.  Rank 
of,  how  determined,  222. 

Miruss,  134,  147,  151,  153,  155,  157, 
168,  170,  172,  188,  192,210,212, 
217,  218,  219,  222,  223,  226,  226, 
227,  228,  229,  230,  331. 

Mission  of  Ambassador,  when  altered, 
231;  when  suspended,  232;  ended, 
ib. 

Modem  Consuiates  in  Christian  Coun- 
tries, 240.     See  Consuls. 

Molesworth,  Sir  W.,  Speech  of,  on  Cra- 
cow,  101. 

Monaldeschi,  put  to  death  by  Christina, 
ex-Queen  of  Spain,  131. 

Montesqaieu,  De  I'Esprit  des  Lois,  160, 
175,  281,  286. 

Moser,  DieOesandten  nach  ibren  Rech- 
t«n  und  Pflichten,  333. 

Miihlenbruck,  79,  95. 

Mailer's,  Purstenbund,  304.  Eeich- 
stagslieatoram  unter  Priedrich  HI., 
345. 

Municipal  Tribunals,  Decisions  of,  in 
Cases  respecting  Privileges  of  Am- 
bassadors and  Consuls,  259. 

Monro,  President,  Message  of  (Decem- 
ber 1833,)  18. 

Munster,  Peace  of  (1643,)  67.  Privi- 
leges of  Ambassadors  waived  at  Con- 
gresses of,  197.  Treaty  ofj  Public 
Minister  appointed  by  Spanish  Am- 
bassador to  negotiate,  142, 

Muratori,  Annali,  295. 

Muscovy,  Ambassador  of  Peter  the 
Great,  Caar  of,  arrested  in  London 
for  Debt,  205.    Duke  of,  397. 


N. 

Kapoleon,  Emperor,  Title  of.  Recog- 
nition of,  28. 

Naiiee,  The  (Schooner,)  Case  of,  for 
Contempt  in  not  saluting  H.  M.  8. 
SemiTamis,  43. 

Naval  ofScers,  Precedence  between 
Consuls  and,  325, 

Navy,     See  Royal  Nayy. 

Netherlands,  the  Privileges  as  to  Am- 
bassadors  of,  209. 

Newspapers,  referred  to  ;  The  Times, 
11 ;  Guardian,  367 ;  Telegraph,  335 ; 


>v  Google 


PHILLIMORE    ON    INTERNA 


'lONAL    LAW. 


GaKette  des   Trjtmnaux  (Freceli,) 

262. 
NejroQ,  (P.  J.,)  de  Vi  Fcederam,  G4. 
Him6ffnen,  Treaties  of,  written  in  the 

Latm  Language,  52. 
NcK)dt,  ( Gter.J)  de  Disaert  Relig.  ab  Im- 

perio,  Jure  Gentium,  279,  3SS,  356. 
Norfolk  (Duke  of,)  putto  death  for  Oon- 

apiracj,  176. 
Norway  aud  Sweden,  Papal  Relations 

with,  406. 
Novelise   of  Justinian.      See    Roman 

Nuncios,  disiinguisHed  from  Legates  a 
latere,  218. 


Oath,  0 


e  token  s.: 


0  be  taken  bj  Roman  Catholi 
DiSQopa  in  Hanover,  Form  of,  400. 

(Eenmeaical  Councils,  Nature  of,  314. 
Subdivision  of,  ib. 

Officers,  Naval.     See  RoYal  Navy. 

Oldenburgh,  Dnie  of,  Ktle  of,  recog- 
nised, 31.  Claim  of  Consnl  of, 
(Becker,)  for  Exemption  from  Arrest 
268. 

Orleans  (Duke  of,)  Triple  Alliance  of 
La  Have  (1717,)  negotiated  by  Car- 
dinal Dubois,  during  Minority  of, 
141. 

(Duoheaa  of,)  Treaty  between 

France  and  England  negotiated  by, 
150. 

Otho  (Prince,)  Treaty  of  Guarantee 
that  Gtreece  shall  form  a  monarchical 
independent  State,  under  Sovereign- 
ty ()<  77. 

the  Great,  298,  307. 

Ottolan,  240, 

Ottoman  Porta,  Treaty  with  Austria  for 
Equality  of  Rank,  49.  Ancient  Max- 
im of,  with  respect  to  Language  of 
Treaties,  54.  Papal  Relations  with 
Rome,  4H. 

Oppenheim,  15,  25,  29. 

Oxenatein  (Chancellor,)  Government 
of  Stockholm  devolved  upon,  after 
Death  of  Gastavns  Adolphus  at  Lut- 
zeu  (1632,)  141.  Nominates  Gro- 
tius  as  Ambassador  to  Prance,  who 
was  refused  by  Riehelieu,  142. 


Pacca  (Cardinal,)  Memoire  del,  369, 

370,371. 
Packman,  Lehrbncb  des  Kirchenrechts, 

284,  321,  326,  430. 


Palm erston  (Lord,)  Circular  of,  respect- 
ing Debts  of  Foreign  States,  9.  Re- 
ply of,  to  Lord  L.  Bentinek'a  Motion 
respecting  British  Bondholders,  11. 
Papacy,  Increase  of,  after  Death  of 
Charlemagne,  298.  Roman  Church 
under  Oonstantine,  299.  Claims  of 
the  Pope,  309.  Decretals  in  the 
Corpus  Juris  Canonici,  and  Princi- 
ples contained  llierein  at  variance 
with  International  Law,  307.  In- 
ternational Status  of,  between  the 
Period  of  Promulgation  of  the  Canou 
Law,  and  the  Council  of  Trent,  334. 
Height  of  Papal  Power,  ib.  Prag- 
matics and  pragmatic  Sanctions,  be- 
ginning of,  337.  Concordata  be- 
tween the  Roman  See  and  Indepen- 
dent States,  337.  Internationa)  Re- 
lations of  Rome  with  the  Church  of 
Franc6,338.  Pragmatic  of  St.  Louis, 
339.  German  Concordata  with  the 
See  of  Rome,  343.  The  Council  of 
Trent,  and  its  Effect  upon  Interna- 
tional Relations,  348.  Aiter  the 
Treaty  of  Westphalia,  352.  Inter- 
national Relations  of,  with  foreign 
States  in  which  a  Roman  Catholic 
Church  is  established,  during  Period 
of  Reformation  and  present  Time, 
358.  Relations  of,  with  Prance,  358. 
Monitorio  di  Parma,  365.  Relations 
of,  with  Austria,  371  ;  with  Spain, 
376;  Portugal,  382;  Two  Sicilies, 
387  ;  Sardinia,  390 ;  Tuscany,  393 ; 
Bavaria,  395.  International  Rela- 
tions o^  with  foreign  States  iu  which 
a  Protestant  Church  is  established, 
397  i  with  Prussia  and  Hanover, 
397;  with  German  Protestant  States, 
401 ;  with  Saxony,  405 ;  with  Den- 
mark, 406  i  with  Sweden  and  Nor- 


Relations  of,  with  States  in  which  a 
Branch  of  the  Catholic  Church  not 
iu  communication  with  Rome  is  es- 
tablished, 410.  Relations  of,  with 
Russia,  411;  the  Porte,  ib. ;  Qreece, 
ib.;  England,  412.  The  Electors, 
Ministers  and  Courts  of  the  Pope 
considered  in  their  Relation  to  for- 
eign States,  428.  Who  can  be  elect- 
ed as  Pope,  429.     Who  can  elect, 

430.  How  elected,  433.  Advice  and 
Assistance  to  the,  as  to  temporal 
Government  of  Kingdom,  435. 
Courts  of,  and  foreign  States,  ib. 
Legates  of  the,  440.  Depoaition  of^ 
443.     Cardinals  of,  how  appointed 

431.  Where   triable   for   C" 
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437.  Pio  Nono  and  Louis  Philippe, 
443.  England  and  Rome,  448. 
Papal  GoveruQient,  Quarrel  with.  Be- 
public  of  Venice  (1364,)oq  account 
of  Outrages  on  Consuls  of  Republic, 
361. 
Papers,  Parliamentarj : — Correspon- 
dence respecting  Arreat  of  Mr  Har- 
wood,  Correspondent  of  Momiog 
Chronicle,  by  the  Austrian  Authori- 
ties at  Vienna  (1852-3,)  Haid  before 
Parliament  1853,)  3.  Debates  in 
Parliament  on  the  Affaire  of  Greece 
and  lie  Claims  of  Don  Pacifico  (June, 
1850,)  3.  Petition  of  London  Mer- 
chants, presented  to  House  of  Com- 
mons by  Sir  J.  Mackintosh,  17. 
Treaty  of  Amity,  Commerce  and 
Navigation  between  His  Majesty  and 
the  United  Provinces  of  Rio  dc  la 
Plata  (signed  Buenos  Ayces,  Feb.  3, 
1825,  presented  to  Parliament,  May, 
16,  1825,}  24.  Papers  relative  to 
the  Affairs  of  Greece  (published  in 
London,  1835,)  ib,  Eepoi't  from  the 
Select  Committee  on  Consular  Es- 
taMiahments,  laid  before  Parliament 
10th  Aug.,  1835,  240.  Papers 
kid  before  Parliament  respecting 
Her  Majesty's  Jurisdiction  in  the 
Levant  (1845,)  271.  Papers  laid 
before  Parliament  as  to  Bull  In 
C<En&  Domini,  Requisition  of  the 
Attorney  General  Segnier,  330. 
Correspondence  relating  to  the  Af- 
fairs of  Rome  (1849,)  presented 
to  Parliament  14th  April,  1851, 447. 
Correspondence  between  Viscount 
Palmerston,  the  Marquis  of  Norman- 
by,  and  Prince  CaEtaloioala,  laid  be- 
fore Parliament  June  15, 1849,  448. 
Pappenheim  (La  Baronne  de,)  196. 
Paris,  Treaty  of,  66. 
Parliamentajy  Papers,  374,  376,  377, 
380,  381,  382,  383,  384,  385,  386, 
389,  390,  392,  393,  394,  399,  400, 
401,  402,  404,  405,  406,  407,  408, 
410,411.  See  aiso  Papers. 
Parma,  Monitor! o  de,  363. 
Paschal,  (Pope,)  Restoration  of  City  of 

Rome  to,  295. 
Pater  Patratus,  163. 
Patriarchates  of  Constantinople,  &c. 


e  House  of  Savoy, 

Peel  (Sir  R^)  Speech  of,  on  Debates  on 

Cracow,  103,    Remarks  on  Despatch 

of  Lord  Oastiereigh  (13tb  February, 


1815,)  respecting Rasso- Dutch  Loan, 
106.     Spee ell  respecting  Case  of  Mr. 
Pritchard,  British  Consul  at  Tahiti, 
244. 
Penalty,  for  carrying  prohibited  Col- 
ours by  Ships,  43. 
Pendant.     See  Colours. 
Pepin  d'Heristal,  293. 
Pepin-le-Bref,  398. 
Peray  (M.  Michael  du,)  342. 
Personality  of  An]bassador,Bxeinption 
from   Civil  Jurisdiction  of  foreign 
Country,  191. 
Peter  the  Great,  Czar  of  Russia,  As- 
sumption of  Tide  of,  29. 
Philip  of  Swabia,  307. 

II.,   Order    of,   with   respect    to 
,ritime  Honours,  41. 
III.,  of  Prance,  318. 
IV.,  the  Handsome,  319. 
Phillimore's    (Burn's,)    Ecclesiastical 

Law,  375,  413. 

Philiipp's  Kircbanrecht,  296,  311,  313, 

321,  335,  336,  346,  363,  371,  373, 

374,394,398,399,400,401,402,403, 

Philippines,  Spanish  Govenor  of  the, 

143. 
Pierre  Pithon,  360. 
Pio  Nono  and  Louia  Phillinpe,  445. 
Pius  IX.,  296. 

Plank,  Geaehichte  der  Christlich-kirch- 
lichen  Gesellschaftsveriassung,  292, 
Polnnd,Treatywith  Prussia  (1773,)  53, 
Pledged  Crown  Jewels  to  Prussia,  69. 
Polybius,  382,  233. 
Pomponins,  164. 

Pope,  how  elected,  433.  Advice  and 
Assistance  to,  in  (lie  temporal  Go- 
vernmentof  Kingdom,  435.  Roman 
Courts  and  Foreign  States,  ib.  De- 
position of,  443.  Pio  Nono  and 
Louis  Philippe,  445.  For  other 
Matters  connected  with,  see  Papacy, 
&c. 
Popery  Law,  Tracts  on  the  (by  Burke, ) 

418. 
Portalis  (Jean  Etienne.)  381, 304, 334, 

(Vicomte  Frederic,)  282,  327, 

334,  336,  410,  428. 
Porte,  Ottoman.     See  Ottoman  Porte. 
Portugal,  Eevolt  of,  from  Spain,  20. 
Law  of,  as  to  Privileges  and  Exter- 
ritoriality of  Ambassadors,  208.  Pa- 
pal Relations  willi  Rome,  383. 
Pothier,  Evans'  Translation  of,  79 — 

89,  90,  98,  109. 
Power,  ftiii,  222.     See  Ambassadors, 

Credence,  Letters  of,  &o. 
Powers  of  Consuls,  252.    See  Consuls. 
Pragmatic  Sanction,  74, 337.    See  Pa- 
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Prsemuiiire,  Statutes  relating  to,  413. 

Pceced-Gace,  between  Coaauls  and  na- 
Yal  Officers,  255. 

Perfecturea,  Division  of  the  Eoman 
Empire  into,  bj  Constantine,  287. 

Prenaergaat,  Law  relating  to  Officers 
of  the  Navy,  hy,  43. 

Pritohard  (Mr.,)  Britiab  Consul  at  Ta- 
hiti, Arrest  of,  by  Preach  Command- 
ant, 243. 

Privileges,  of  British  Consols,  234, 

Proclamations,  insuliing.  Right  of 
Eedress  ibr,  35. 

Property  of  Subjects  liable  to  Debts  of 
State,  14. 

Protection,  Eight  of  Citizens  to,  in 
foreign  Countries,  3 ;  on  board  Bri- 
tish Ships  to  Refugees,  255. 

Protestant  Succession  in  England, 
Treaties  of  Guarantee  relating  to, 
71,  75.  States  (German,)  Papal 
Relations  with  Rome,  401. 

Provisoes,  Statutes  of,  413. 

Pruaaia,  Enactments  as  to  Privileges, 
&c.,  of  AmbasaadocB,  209.  Eegula- 
tions  as  to  Consuls  put  forth  by,  259. 
Papal  Relations  with  Rome,  397. 

Pnffendorf,  19,  80,  93,  96,  109,  117. 

Pntman,  J.  L.  E,,  52. 

Putter,  168. 

Puttlingen  (De,)  208. 

Pythagoras,  161. 


Radstadt,  Peace  of,  33. 

Ranke,  294,  295,  369. 

Ratification  of  Treaty,  65. 

Ravenna,  Archbishop  of,  167,  295,  n.; 

Exarchate  of,  294. 
Bajneval  (De,)  Instit.  de  Droit  de  la 

Nature  et  des  Gens,  279. 
Reehberger,  Buchiridion,  Juris  Eccle- 

siastici  Anstriaci,  373. 
Recognition  of  States,  15.    Occasion 

for  its   Application,    16.      Of  two 

Kinds,  virtual  and  focmal,  17.     Of 

Titles  of  Dignity,  27. 
Recr  ance,  Lettres  de,  233. 
Register,  Annual,  38,  243,  244,  274, 

273,  380.  ' 
Reiffenstuel,  Jus  Canon  Univ.,  329, 
Religion  and   the  State,   278.      How 

conneetedwiththe  State,  279.  Eight 

of  State  to  superintend  within  its 

territorial  Limits  all  religious  Doc- 


trines, &e.,  281.  Influence  of  reli- 
gion, ib.  Collegium  licitum  of  the 
Cburch,  285.  Connexion  between 
Church  and  State,  identical  with 
Connexion  between  the  Church  and 
the  Eoman  Empire,  286.  The  Ro- 
man Empire  trader  Constantine,  di- 
vided into  four  Prefectures,  287  ; 
Prefectures  divided  into  Dioceses 
or  Vicariates,  ib.  Ecclesiastical 
Patriarchates  of  Rome,  Constan- 
tinople, &c.,  ib.  The  Tendency 
and  Object  of  Christianity,  288. 
Church  under  Constantine,  289, 
299;  during  Time  of  Pepin  le 
Bref,  293;  of  Chariemagne,  ib. 
Identity  of  Church  and  State,  296. 
Growth  of  Authority  and  Pretension 
of  the  Pope  after  Death  of  Charle- 
magne, 298.  Collision  between 
Church  and  State,  302.  Rights 
claimed  bytemporij.  Sovereign,  Jura 
mageatatia  circa  sacra,  302,  Claim 
of  Roman  Pontiff  to  Title  of  Pope, 
to  the  Exclusion  of  all  other  Bi- 
shops, 302.  The  Corpus  Juris  Cano- 
nic!, 305.  See  Papacy  and  Corpus 
Juris  Canoniei,  &c. 

Report,  Parliamentary.     See  Papers. 

Reporta  ofCases,  See  List  of  Eeports 
at  Beginning  of  this  Volume. 

Eepublics  (South  American,)  Recog- 
nition of  by  Great  Britain,  22. 

—  (French,)  ib. 

■ — ■  (great,)  their  Eank  among 

States,  31, 

Respect  and  Honour,  Marks  of,  be- 
tween States,  33. 

Responsales,  167. 

Revolution,  French  (1791,)  59. 

Revue  Btrangdre,  208, 

Rhine,  Confederation  of.  Assumption 
of  new  Tities  b^  old  Potentates,  30, 

Richard  I.,  Captivity  of,  in  Austria, 
186. 

Richelieu  (Governor  of  France,)  Ee- 
fusal  to  receive  Qrotios  as  Ambassa- 
dor to  Prance,  142.  Arrest  of  Elec- 
tor Palatine,  186. 

Rislits  incident  to  Equality  of  States. 
See  Equality, 

Rio  de  la  Plata,  Treaty  between  and 
Great  Britain,  22, 

Ripperda  (Duke  of,)  Case  of,  213, 

Eobertsou  a    (Eccleaiaatical)  Reports. 


.  (Admiralty)  Reports. 
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Church  plaatod,  286.     Divided  into 

four  Prefectures  byConatantine,  286, 

Pope  of.     See  Papacy. 
Roman  Catliolica,  Report  from  Com- 

inittee  on  Regulatiott  of,  in  foreign 

Countries,  364. 
Church.       See  Religion — Pa- 

Law,  with  respect  to  Ambassa- 
dors, 165, 

,  Passages  referred  to : — 

Page 
"---"     Lib.  I.t.  ■■  " 


I.  t.  ii 


3. 


i.t.ii;.  17. 


r.  t. 

ii.  2T,  28. 

1. 1. 

ii.  29,  30. 

Lt. 

i_i_.  37,  38. 

II.' t. 

iT.  I,  p'r.   56- 

11.  t. 

dv.  5.        60, 

II,  t. 

dv.  37,  4      I 

11.  t. 

dv.  39. 

II.  t. 

II.  t. 

svlii.*!.          1 

III.  t. 

1,  8.  5.          ] 

III.  t. 

V.  1.               2 

IV.  t. 

1.  12.              1 

V.t. 

23,               1 

V.t. 

,  24,  26.        1 

v.t. 

.28.               1 

X.t. 
XII.  t 


i.  20 


XIV.  t.  ^ 

XVI.t.i.8,i4. 
XVIII.  t.  i.  21. 
SVIII.  t.  i.  33, 

XIX.t.ii.  15,  B.  4. 

XIX.  t.  ii.  16. 
XXIV.  t.  i.  5. 
ZXIV.  t.  i.  62. 
XXVIL  t.  i.  13,  2. 
XXVni.  t.  i.  21, 

XXX.  t.  xxxix.  6. 

XXXII.  t.  i.  ey. 
xxsix.  t.  i. 
XXXIX.  t.  ii. 

XXXIX.  t.  iJi. 

XLIV.  t.  iii.  2. 
XLV.t.i.  38,  18. 
XLV.  t.  i.  80. 
XLVII.  t.  X.  18. 
XL VII.  t.  22. 
L.  t.  i.  25. 
L.  t.  vii.  4. 
December,  1855.-34 


"  L.  t.  zvii.81. 

"  L.  t.  svii.  114.83,  SO. 

"  L.  t.  svii.  172. 

Codex.  Lib.  L  t.  ii.  19, 23,  26. 2 


V.t. 
IX.  t 


XI.  t.  xsix. 

Instihdes,      Lib.  IV.  t.  iv, 

Novells,       Lib.  VI.  cc.  ii.,  iii, 

CVIL  c.  i. 

"  CXSni.  c.  XXV.,  xxvi.  1 67, 441. 

"  OXXXI.  t.  0.  i,       315. 

Rosa,  Bishop  of.    See  Leslie. 

Royal  Honours,  46, 

NaTT,   Ships   o^   Contempt    in 

Britiat.  Mercliant  Vessels  to  pass 
without  making  required  Salutes,  43, 
Preeedenco  between  Officers  of  and 
Consuls,  225.  Colours  to  be  carried 
by  Ships  of.     See  Colours, 

Raynaldus,  335, 

Rousset,  Supplement,  67,  111, 

Russia,  Recognition  of  Peter  the 
Great's TitleasEmperor,29.  Treaty 
with  Denmark  with  reference  to  mar- 
itime Honours,  45.  Claims  with 
France  and  Spain  Precedence  over 
other  States,  49.  Conrention  with 
Great  Britain  and  King  of  Nether- 
lands (1815,)  Ruaso-Duteh  Loan, 
101.  Treaty  with  Great  Britain 
(183I)ditto,  103.  Enactment  oj  as 
to  Disputes  against  Members  of  Em- 
bassy, 208.  Law  as  to  Privileges, 
he,  of  Ambassadors,  209.  Regula- 
tions as  to  Consuls  put  forth  by,  259.. 
Papal  Relations  with  Rome,  41L 

Euasell  (Lord  John,)  Speech  of,  De- 
bates on  "  Cracow,    101, 

EuBso-Dutch  Loan,  Conduct  of  Great 
Britain  with  respect  to  the,  101. 
Conventions  entered  into  respecting, 
101,  103.     Motion  of  Mr.  Home  in 
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the  House  of  Commons  in  184T,  re- 
specting, 105.  DittoofLordDudley 
Stnactin  1854,106. 

Rutherfortli,  19,  SO,  83,  84. 

Eyswick,  Treaty  ol^  52,  67. 


Sa  (Da,)  Brother  of  Portugnese  Am- 
basaador,  Case  of,  for  Murder,  182. 

Saalfeld,  27,  28,  240. 

Sails,  Salutes  by,  44. 

Salutes.     See  Maritime  Ceremonials. 

Sardinia,  Papal  Relations  'with  Borne, 
390. 

8auter,Fiindam  Jur.  Eccl.  CatKol.,  338. 

Savigny  (E.  E.,)  19,  81,  90,  91,  92,  94, 
96,116,295,300,353. 

Savoy,  House  of,  brpoihecaCed  the  Pays 
de  Vaud  to  tlie  Cantons  of  Berue  and 
Freyburg,  69. 

Sasony,  Papal  Relations  vith  Rome, 
406. 

Scheldt,  Attempt  to  open  the  Nariga- 
tion  of,  by  Emperor  of  Austria,  38. 

Schmalz,  27,  28,  62,  63. 

Schmauss,  2ft,  51,  52,  53,  67,  6! 
73,  74,  76,  242,  335,  386. 

Schoell,  Archives  Hi3toric[uea  ct  Po- 
litiques,  368. 

Sohram,  institution es  Juris  Ecclesias- 
tic; PublJci  et  Privati,  &c.,  373. 

Schrflookh,  J.  M.,  Chris tliche  IKirchen- 
geschichte,  302,  345,  346. 

Scota(Mary  Queen  of,)  Case  of,  38, 133, 
139,165,  176,222. 

Scott,  Sir  "William,  112. 

Sea,  occupied  by  Fleet,  40. 

Secretary  of  State,  Approval  of,  neces- 
sary to  the  ATOoiutment  of  Viee- 
Consula,  256.  Vioe-Oonsuls  cannot 
act  without  Sanction  of,  ib.  Consul 
to  transmit  List  of  Vice-Consnla 
under  hjm  to,  257. 

iSfejftti-amts,H.M.  8., Complaint  against 
Master  of  the  Ifatwe,  for  passing 
without  saluting,  43. 

Seneca,  97. 

Shakespeare,  310,  312. 

Simon's  Reports,  26.     See  Reports. 

Siamond  de  Sismondi,  393. 

Solon  (M.,)  Case  of,  127. 

Seller  (M.,)  Case  of,  262. 

Si>pUa(Princess,)SncceBs!on  to  British 
Throne,  75. 

South  American  Eepuhlies,  Mr.  Can- 
ning's Eeply  to  Spanish  Minister  o^ 
on  Recognition  of,  22—24, 

Sovereigns,  Assumption  of  now  Titles 
by,27.  Rightsof,  Subjects  of  Inter- 
national Law,   117.     International 


Status  of,  ib.  Sovereignty  of  State 
may  be  invested  in  one  or  niore  In- 
dividuals, 118.  Eights  of,  at  Home, 
119;  abroad,  ib.  To  redress  in  for- 
eign Coarts  of  Justice,  ib  Jurisdic 
tion  of  foreign  Courts  0VL.r  Suite  uf, 
while  in  foreign  Country,  120  B^ 
emption  of,  from  ceremonial  Juris 
diction,  121.  Privileges  of  Extern 
toriality  extended  to  moTxable  Effucts 
of  foreign  Sovereigns,  123  Exempt 
from  Custom  Duties,  ib  Ihe  lihe 
Goods  destined  for  foreign  Sovereyn 
or  his  Family  in  Transit  through 
foreign  Countries,  ib.  Distinction 
between  moveable  and  immoveable 
property  of,  124.    Case  of  the  King 

of  Prussia  in  the  Matter  of  the  Suc- 
eeasion  to  the  Principality  of  Orange, 
124.  Practice  of  English  Courts  in 
favour  of  Exemption  of  Sovereigns 
in  Matters  of  private  Contract,  125. 
Decisions  in  French  Courts,  126. 
Disputes  betvfeen  two  Sovereigns  as 
to  Ae  Right  of  Ownership  of  private 
Property,  where  to  be  tried,  129. 
Ifations  may  invoke  the  Arbitration 
of  ihird  Country,  129.  How  far 
Armies  of  a  Nation  maybe  employed 
in  vindicating  the  private  Eights  of 
their  Sovereign,  130.  Eamily  of 
the  Sovereign,  130.  Eights  of  So- 
vereign cease  on  his  civil  as  well  as 
natural  Death,  131.  Deposition  or 
Abdication  of,  ib.  Foreign  Sove- 
reign becoming  Suitor  in  the  Oonrta 
of  another  Country,  132.  Eight  of 
Embassy,  during  Minority  of  Sove- 
reign, lodged  in  Regency,  141.  May 
waive  Rights  due  to  them  in  the  Per- 
son of  their  Ambassador,  159. 

Spain:  claims,  with  France  and  Eus- 
sia.  Precedence  over  other  States, 
49.  Becomes  Guarantee  for  Succes- 
sion to  British  Throne,  after  Death 
of  Queen  Anne,  75.  Proceedings 
against  Ambassador  of,  in  English 
Court,  201.  Law  of,  as  to  Privileges, 
&c.,  of  Ambassadors,  207.  Eegula- 
tlons  promulgated  by,  respecting 
Consuls,  258.  Eelations  with  Rome, 
376. 

Spiritual    Powers,  foreign.    See    Pa- 

Spittier,  Geschichte  des  Papsthnms, 
318. 

■,  (Swedish  merchant,)  Case  of, 


Stanhope  (Lord,)  English 

at  Madrid,  212. 
State  Papers,  33.    See  Papi 
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States,  North  American,  Kecognition 
of,  by  France,  21.  R«gnIationa  of, 
as  to  Ceremonials  instituted  for  Re- 
ception of  foreign  Ministera,  52. 
Law  of,  relating  to  Exterritoriality 
of  AmbassadorB,  206. 

States,  Bights  of,  incident  to  Egtialiiy, 
1.  To  protect  Iheir  CStizens  in  for- 
eign Countriee,  4.  Debts  of,  8.  Pro- 
perty of  Subjects  liable  to  Debts  of, 
H.  Marks  of  Honour  and  Respect 
between,  33.  Bight  of,  to  maintain 
and  preserve  Beput^lion,  35.  What 
Acts  have  been,  considered  an  Inva- 
Bion  of  Buoli  Bight,  ib.  Bight  of  to 
confer  what  Titles  of  Dignity  they 
please,  36.  Insignia  of,  Insnlts  ofier- 
ed  to,  3T,  Competency  of,  to  re- 
nounce Bighta,  46.  Bales  with  re- 
gard to  Precedency  at  Conferences, 
46.  Eight  of,  to  International  Pri- 
vileges not  affected  by  Change  of 
Constitution,  48.     Eack  of,  49, 

Status  of  CoHBuls,  Treaties  illustrating, 
249.  International,  of  foreign  spirit- 
ual Powers,  2TT. 


Page 


Statdtes 

37  Edw.  in.  St. 

38  Edw.  III.  St.  2.  413. 
13  Eich.  n.  sf.  2,  e.  2.  414. 
16  Rich.  II.  c.  5.                       i\i. 

2  Hen.  IV.  c.  3.  414. 

3  Hen.  V.  St.  2,  0.  4.  414. 
32  Hen.  VI.  c.  1.     (Ireland) 

all  Statutes  against  Pro- 
Tisions  in  England  acd 
Ireland  to  be  kept  in 
force  414. 

2  Edw.  IV.  0.  3.  414. 

7  Edw.  IV.  c.  2,  (Against 
Bulls  from  Borne)  4U. 

10  Hen.  VIU.  c.  5.  (An  Act 
against  ProTisors  to 
Borne)  414. 

23Hen.  Vni.c.20.  (An  Act 
restraining  payment  of 
Annates  to  the  See  of 
Borne)  414. 

24  Hen.  VIII.   c.   12.      The 

great  Statute  forbidding 
Appeals  to  Bome,  under 
Pain  of  Prcemunire)         414. 

25  Hen.  VIII.  c.  19.    (Act  of 

the  SubmiBsion  of  the 
Clergy,  and  the  Restraint 
of  Appeals)  414. 

26  Hen.  VIII.  c.   20.      (Act 

for  Nonpayment  of  Krat- 
fruita  to  the  Bishop  of 
Bome)  4U. 
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25  Ilen.VUL  c.  21.  (Con- 
cerning Peter's  Pence 
and  Dispensations}  414, 

i^  Hen.  VIJI.  c.   13.      (Ire- 
land.)    An  Act  against 
the  Authority  of  the  Bi- 
shop of  Rome  414. 
28  Hen,  VIII.  e.  16.     (As  to 
Dispensations  and  Licen- 
ces heretofore  obtained 
from  the  See  of  Rome)    41 4. 
28  Hen.  VIII.   c,   19.      (Ire- 
land.)   The  Act  of  Fa^ 
culties  414, 
1  Elia,  c,  1,  s.  36.  316. 
5EliB.c,  1.                        316. 
13Bliz.c.  2.  3H. 
12  &  13  Will.  IIL  e,  2.  76. 
1  Anne  c.  12.            198,  266. 
26  Geo.  III.  c.  84.                426. 
55  Geo.  IIL  c.  115.               102. 
3Geo.IV.  c.  110.                44. 
6  Geo.  IV.  c.  23.                 272. 
6  Geo,  IV.  c.  78.                 25J. 
6  Geo.  IV.  c.  67.         267,275, 
6  Geo,  IV,  c,  108,  44. 

2  &  3  Will,  IV,  c  81.  102. 

3  &  4  Will.  IV.  CO.  50. 63,  44. 

4  Will,  IV.  c.  13.  '14. 

5  Vict,  e,  6,  s,  1.  427. 

6*7  Vict.  0.  94.  272, 

7  4  8  Viol.  c.  112.  25H. 

8&9Vict  c.  87,  a.  10.  44. 

11&12  Viot.  c.  loa.  419. 

12  &  13  Vict.  0.62,  257. 

13  A  14  Vict.  c.  111.  213, 

14  &  15  Vict.  e.  60.      (An 

Act  to  prevent  the  As- 
sumption of  certain 
ecclesiastical  Titles  in 
respect  ofPlaces  in  the 
UnW  Kingdom)  424. 
14  &  15  Viet.  o.  99,  114. 

17  &  18  Vict.  c.  104,      44,  258. 
Stephen  H.  (Bishop  of  Bome,)  294. 
Stephens  (Blackstone,)  175,  205. 
Story,  American  Constitution,  79, 110, 
151.    On  the  Conflict  of  Laws,  13,  n. 
Stowell  (Lord,)   Judgment  of,  in  the 

Indim.  Chief,  269. 
Strype,  131. 

Stuart  (Lord  Dudley,)  Motion  of,  in 
House  of  Commons  (1864,)  respect, 
ing  Russo-Dutch  Loan,  106. 
Saarez,  79. 

Suite,  of  Ambassador,  Exemption  of, 
from  Civil  Jurisdiction  of  foreign 
Country,  196. 
Sully  (Due  de,)  French  Ambassador, 
Case  against  one  of  Belinue  of,  for 
Murder,  178, 
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I,  Tre  tyw'th  E  gl     d  (If  Cr  ) 
Pap  1  R  1  t  th  E 


Switzerland,  All 
nm,)  67     P 


Tahiti,  Arreat  f  M  P  t  1  IB  1 
Consul,  at,  243 

Tftibot  (Lord  Ch  11  )  J  d  m  t 
of,  iftBarbiut    C         64 

Taparelli,  P.  L         24d     90  211 

Taiea,    Eiemp  f    Amb        d 

from,  209, 

Taylor's  Law  of  Evidence,  115. 

Telegraph  Newspaper  (Oct.  1853,)  325. 

Ternaus  (M.  M.,)  et  Compagnie, 
Affaire  de,  centre  la  Eepubliqne 
d'Haiti,  126. 

Tesehen,  Treaty  of,  Guaranteeship  of 
Russia  (1799,)  66—74. 

Theodosiua  II.,  292. 

Thomassinus,  Vetus  et  Nova  Eoolea. 
Discipl.,  427. 

Thuanus,  Histor.  sui  Temporis,  329. 
348,  330. 

Thnrloe's  State  Papers,  180. 

Tindal,  181. 

Titles  of  Dignity,  Becognition  of,  by 
States,  27.  Assnmpljon  of  new,  28. 
Bight  of  States  to  confer,  36.  Eccle- 
siasticai,  an  Act  to  prevent  the  As- 
sumption of,  in  Great  Britain,  420. 

Treaties,  Language  of,  52.  Bight  of 
every  ind^endent  State  to  enter 
into,  56.  Value  and  Utility  of,  5e. 
Treaty,  breaking  the  Slate,  57. 
Writers  npon,  io.  Subject  of,  ib. 
Object  of,  58.  Parties  to,  ib.  Period 
of  Time  when  contracted,  ib.  Cer- 
tain international  Engagements  not 
strictly  Treaties,  59.  Considered 
with  reference  to  Occasion  and 
Otg^t  of,  60.  Whether  contracted 
for  definite  or  indefinite  Period,  ib. 
Who  may  contract,  ib.  Aa  to  States 
professing  different  Reli^ons,  61. 
Subordinate  Corporations  m  a  State 
cannot  enter  into  a  Treaty  with  a 
j(>reignState,62.  Reciprocal  Cons  eat 
of  both  contracting  Parties  indispen- 
sable to  the  Validity  of.  ib.  Differ- 
ence between  private  Contracts  and 
public  Treaty  with  respectto  Consent 
of  Parties,  ib.  As  to  the  Considera- 
tion for,  63.  Revoking  Consent  to, 
ih.  How  cunsent  expressed  or  sig- 
nified, 64.  Declaration  of  Consent 
need  not  be  in  Writing,  64.    Must 


b    p    "f  d     1 

m  y  b     th    1     f  1   S 


t     i 


t     t      th  th        m   1    w  tl       h 
Stte     b    DttoEggm    ta 

t     y  to  M     1  ty      d  J    t  b 

I     al  1         th    g         d     f  phy  1 

Imp       b  1  ty    f  5      E  t  fi    tl  f 

ly     G          m     t       f           t      t  g 

C       t  y    b        C     fi        t          f  b 

Adh            It  n  w  8          g  to 

id  T      t         66      R       w  I     f  b 
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Gttarantee. — That  a  State  shall  main- 
tain a  particular  Status  towards 
other  Powers,  70.  That  it  shall  do 
a  particular  Act,  71.  To  defend 
the  parti  cutlar  Constitution  or 
Rights  of  a  Country,  ib.  To  defend 
particular  Constitution  or  Territory 
generally  against  all  Attacks,  fo- 
reign or  domestic,  ib.  Of  France, 
Sweden,  4o.,  at  the  Peace  of  West- 
phalia (1648,)  72.  Ditto  ooufirmed 
hj  Treaty  of  Hanover  (1735)  be- 
tween Great  Britain  and  Prussia,  73. 
Austria  and  Prussia's  Intervention 
(1792)  in  the  War  of  French  Revo- 
lution, ib.  Of  France  and  Russia 
for  Snceession  to  the  Kingdom  of 
BavariabyTreatyofTe3chen(1779), 
74.  Between  Austria  and  Spain, 
&c.,  aa  to  Succession  to  Throne  of 
Austria,  commonly  called  the  Prag- 
matic Sanction,  ib.  Of  the  Great 
European  Powers,  with  reference  to 
the  Duchies  of  Denmark,  75.  For 
the  Succession  to  the  British  Throne 
alter  Death  of  Queen  Anne,  ib.  Of 
Fi'ance,  Great  Britain,  Russia,  and 
Bavaria,  concerning  Greece,  77, 
As  to  the  Separation  of  Holland  and 
Belgium,  78. 
Mer^etation  of,  70.  Wkat  is  meant 
by  interpretation,  80.  Distinction 
between  Laws  and  Covenants  or 
Treaties,  81.  Interpretation,  au- 
thentic, 82.  tJsaal,  83.  Doctrinal, 
ib.  Grammatical,  ih.  Literal,  84. 
Construction  of  Words,  ib.  To  be 
drawn  from  Consideration  of  the 
whole  Instrument,  85.  Different 
Meanings  to  same  Term  in  a  Treaty, 
86.  Technical  Words  to  be  con- 
strued according  to  technical  Mean- 
ing, 86.  Doubt  as  to  Intention  by 
Uncertainty,  or  Impropriety  of  Lan- 
guage, 87.    Logical  Interpretation, 
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ST.  Genera!  Rules  for,  ib.  Rule 
of  consideriag-  tho  Gronna  of,  or 
Reason  for  Treaty,  88.  Rule  of 
comparing  Treaty  la  dispute  with 
other  Treaties,  ib.  Rule  of  haying 
Regard  to  the   Conseqoencea  of  a 

Particular  Coiifltrnetion,  89.  Where 
roviaioo  or  Clause  capable  of  two 
SignificalionB,  ib.  Where  Provision 
or  Seoteooe  conveys  two  MeaniugB, 
ib.  Ambiguity  in  Terms  of  Treaty, 
90,  Usual  Clauses,  though  not  ex- 
pressed, held  to  be  contained  in,  ib. 
Uncertainty  through  In  c  ompleteness 
of  Language,  ib.  Ambiguity  of 
single  Expressions,  91.  Ditto  from 
general  Construction,  92.  General 
Rules  applicable  when  Doubt  arises 
from  both  Causes,  93.  Doubts  from 
Impropriety  of  Expression,  94.  Ex- 
tensive Interpretation,  QS.  Restric- 
tive Ditto,  98.  Cause  of  Contract 
ceasing,  Obligation  ceases,  90.  In- 
fioence  of  Necessity  apon  tbe  Per- 
formance of  the  Obligation,  100. 
Treaties  concluded  to  preserve  Ba- 
lance of  Powev  liable  to  Change, 
100.  Conventiona  entered  into  by 
Great  Britain  with  the  Hetherlands 
(1814)  and  Russia  (1815,)  with  re- 
spect to  the  Russo-Dutch  Loan, 
101 — 2.  Rule  of  Interpretation  when 
unforeseen  and  unprovided  for 
Events  occur,  Eadera  Ratio  Jus, 
107.  Provisions  in  Treaty  in  ex- 
pectation of  particular  Events,  ib. 
Provisions  or  Agreement  not  to 
extend  to  Things  not  coutemplatatl, 
103.  Examples  as  to  Limit  or  Ex- 
tension of  Agreement  expressed  in 
Treaties,  how  construed,  ib.  Things 
favourable  and  things  odious,  bow 
construed,  109. 

CoUisicm  of, — Rules  regarding,  111. 
stipulation  permissive,  yields  to  one 
that  commands,  ib.  Ditto,  to  be 
performed  at  any  Time  yields  to 
one  to  be  performed  forthwith,  112. 
ProliihUory  Stipulation  preferred 
over  one  which  is  imiperatax,  ib. 
Particular  has  Precedence  over 
general  Stipulation,  ib.  Prohibition 
with  Penalty  attached.  Preference 
over  that  which  has  not,  ib.  Rale 
derived  from  Consideration  of  Dates 
of  Treaties,  113.  More  considerable 
of  two  Duties  to  have  Preference,  ib. 
Effect  of  War  and  subsequent  Peace 
upon  existing  Treaties,  115.  Cases 
decided  in  the  British  and  American 
Courts,  involving  the  Construction 


115. 


Interpretation     of     Treaties, 
to}— 


2yeaHes  (particularly  ri 
Treaty  of  Amity,  Commerce  ana 
Navigation  between  Great  Britain 
and  the  United  Provinces  of  Rio  de 
la  Plata  (Feb.  2,  1825,)  24.  Pro- 
tocol Sfipar^  of  five  great  Powers 
at  Congress  of  Aix-!a-Chapelle  (II 
Octobre,  1818}  as  to  Recognition 
of  New  Title  by  Elector  of  Hesse, 
31,  Treaties  as  to  Salutes  by  Guns, 
40.  Act  (final)  of  the  Congress  of 
Vienna  (1815)  aa  to  Langaageused 
for  Treaties,  53.  Treaty  of  Teschen, 
1719,  66,  74.  Treaties  confirmed 
by  Oath,  67.  Treaty  of  Westphalia 
(1648,)  72,  352.  Of  Hanover  (^1725) 
between  Great  Britain  and  Prussia, 
73.  Between  France,  Great  Britain, 
Russia,  and  Bavaria  (1832)  as  to 
Greece,  77.  Between  Austria, 
France,  Great  Britain,  Prussia,  Hol- 
land, and  Belgium  (1839,)  relative 
to  Belgium,  78.  Convention  be- 
tween Great  Britain  and  the  Nether- 
lands (1814,)  as  to  Restoration  of 
Colonies,  101.  Ditto  between  Great 
Britain,  tbe  King  of  the  Nether- 
lands, and  Russia  (1816,)  as  to 
Russo-Dutch  Loan,  102.  Treaty  be- 
tween Great  Britain  and  Russia 
(1831,)  aa  to  Russo-Dutch  Loan, 
103.  Between  Prance  the  Hanse 
Towns  (1716)  as  to  Places  of  Wor- 
ship  in  Houses  of  Consuls,  342. 
Treaties  relating  to  Consuls,  &c. 
{See  List  of,)  247— 261.  Of  Peace 
between  Great  Britain  and  China 
(1842,1  274.  Of  Passau  {1552,) 
405.  Peace  of  Augsburg,  ib.  Con- 
vention between  the  Pope  of  Rome 
and  the  Canton  of  St.  Gall  (1845,) 
as  to  the  Reorganization  of  the 
Bishopric  of  St.  Gall,  407. 
Trent  Council  of  international  Status 
ofPpybtw  P  ifth 
Pron    Ig  t  f  th     C  L  w 

and,  334      P     od     f        d    t     Ef 
feet     p  te      t        1   R  1  t 

348. 
Trihno  1  C    il  1    1    S  (1 

Turkey  B      pe       h     CI    mtoRght 
as  Member  of  the   Comm      ty  of 
Nations,  59. 
Tuscany,  Papal  Relations  with  Rome, 
393. 


Two  Sicilies  (The,}  Treaty  with  Hol- 
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"W". 


u. 

TJlpian,  51. 

United   Netherlaads,   Recognition   of 

Bepublic  of,  by  Spain,  20. 
States,  Laws  of,  as  to  Consuls. 

See  CoQanla. 
UniTersitiea  of  Europe,  Bxpositora  of 

international  Law,  318. 
Utrecht,  Treat;^  of,  (1713,)  52,  59,  8T. 

Biaiop  of  Bristol,  Plenipotentiarrat 

Peace  of,  222. 

V. 
Valentinian  IIL,  292,  356. 


Vattel,  I,  3,  i,  3, 15, 27, 28,  29,  32,  m, 
35,  36,  37,  39, 46,  47,  48,  55, 67,  60, 
61,  62,  63,  64,  66,  66, 67, 68, 69,  70, 
72,  80,  84,  86,  93,  96,  99,  107,  109, 
110,  113,  117,  134,  135,  136,  137, 
141,  142,  148,  15^  155,  156,  157, 
158,  159,  172,  174,  187,  192,  193, 
196, 197,  210,  216,  217,  219,  220, 
221,  223,  225,  226,  231,  238,  241, 
247,  260,  279. 

Venei-abilein  (Decretal,)  308,  See 
Corpus  Juris  Canonici. 

Venice,  Claims  of,  to  maritime  Hon- 
ours in  the  Adriatic,  44.  Republic 
of.  Quarrel  with  Papal  Goyernment 
(1364,)  on  account  of  Outrages  on 
Consuls  of  Republic,  261. 

Verona,  Congress  at  (in  1825,)  46. 

Vesej's  Reports.    See  Reports,  List  of. 

Vesey  and  Beame's  Reports.  Ditto. 

Vioe-Consuls.    See  Consuls, 

Viceroy  possesses  Right  of  Embassy, 
142. 

Vienna,  Congress  of,  BecogTiition  of 
Titles  at,  30.  Treaty  (of  1723  and 
1738,)  32.  Treaty  of  (1815,)  59. 
Treaty  of,  between  Austria  and 
Spain  (1723,)  74.  Actof,  9tli  June, 
(1815,)  130.  Congress  of,  (1815,) 
217,  222. 

Virg.  jEn.,282, 

Voltaire,  Bssaie  sur  les  Mceurs  et 
I'Esprit  dea  Nations,  314. 

Von  Houtheim,  de  Statu  EooIesiEe  et 
legitimft  Potestate  Boman^  373. 


Waclismutli,  lei. 

Walter's  Kirchenrecht,  286,  310,  321, 
325  397 

Ward,' Law  of  Nations,  134,  139, 164, 
168,  174,  176,  177,  184,  187,  217, 
313,  314. 

Warnkonig,  Inst.  Juris,  Romani  Pri- 
vati,  66,  286. 

Washington's  (American)  Reports. 
See  Reports,  List  of. 

Weimer  (Duke  of,)  31. 

Wellesley  (Lord,)  Speech  in  the  Honse 
of  Lords  on  the  Motion  for  a  Com- 
mittee to  inquire  into  the  State  of 
the  Laws  affecting  Roman  Catholics 
(April,  1812,)  282. 

Wenck,  Col  J.  G.,  29,  33,  68,  242,  247, 
250. 

Westphalia,  Treaty  of  (1648,)  58,  66. 
Peace  of.  Guarantees  at,  73,  217- 
Papacy  from  the  Time  of,  352. 

Wheaton,  Elements,  27,  33,  39,  32,  55, 
72, 137, 147, 148, 154, 188, 193, 197, 
209,  221,  225,  226,  228,  229,  230, 
240.  History,  53,  72,  73,  75,  134, 
137,  219,  221,  225,  226,  228,  229, 
240.     Droit  International,  231.    Re- 

Girts,  See  Reports,  List  of. 
tworth  (Mr.,)  206. 

Wicquefort,  134,  142,  152,  154,  160, 
165,  174,  180,  187,  196,  197,  210, 
213,  224.  240,  260,  261,  266. 

Wife  of  Ambassador,  Privileges  of 
Embassy  extended  to,  196. 

Wildman,  79,  87,  88, 134,  240. 

Wolff,  84. 

Wortley  (Mr.  Stuart,)  Speech  of,  in  De- 
bates on  Cracow,  102, 

Wrech  (Baron  de,)  Minister  of  France 
from  Landgrave  of  Eesse  Cassel, 
Case  of,  200. 

Wurtemburg,  Papal  Relations  with 
Rome,  406. 

Z. 

Zacharia,  70. 

Zea,  (M.,)  Spanish  Minister,  Reply  of 
Mr.  Canning  to  the  Remonstrance 
of,  respecting  Recognition  of  South 
American  Republics  by  Great  Bri- 
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THE  EULIEST,  THE  lATESI,  ASD  THE  BEST 

REPOETS 

OP  THE 

COMMON  LAW  COURTS  OF  EN&LAND, 

Conteining  the  Cases  decided  in  the  Queen's  Benoli,  Common  Bench,  and  Nia 
Prius  Coui-ts,  from  1813  to  1855,  and  in  tlie  Court  of  Exchequer  and  Esohe- 
qner  Chamber,  from  1824  to  1855,  are  found  in 

The  REGULAR  and  AUTEORITATIVE  Series  of  the 

EMGLISH  COMMON  LAW 

ENGLISH  EXOHEQUER.  REPORTS, 

Which  present  the  following  claims  to  the  support  of  the  profeaaion: 

1.  They  ai'e  the  only  series  issued  as  the  adthoritative  and  acknow- 
IBDGED  medium  by  which  the  decisions  of  the  Law  Coukts  of  England  are 
made  public. 

2.  They  contain  later  Repobts  than  the  Boston  series,  are  more  folly  and 
MORE  ABLY  reported,  and  so  arranged  by  preservation  of  the  original  paging, 
that  references  ia  reports  or  by  elemenbiry  writers,  can  be  traced  as  readily  as  in 


^-  Vol.  2,  Ellis  &,  BltKlibunie's  [lb  E.  0.  L,  B.)  Keporta  (Q.  B.)  to  Jannfiry,  1854,  iraB 
published  bj  as  in  June,  1654.  At  ttat  time,  tlie  last  Queen'a  Bench  cnse  printed  In  the 
Boston  Law  and  Eqnitj  Reports,  was  of  June  25, 1863,  Ourvolnme  oonlaloea  eases  decided 
five  months  later.  The  Queen's  Bench  cases  to  Norember  35, 1SS8,  were  pnhliBhed  in  Uie 
BostDH  series  in  August,  1S54,  two  monthe  aftoi'  we  had  distiibuted  the  same  cases. 

Vol.  3,  ElliB  &  Biaekbumo  (11  E,  C.  L.  R.),  with  oases  to  the  end  of  Trinity  Term,  ISiJ, 
wtis  published  when  the  latest  case  of  Queen's  Bench  deelaions  in  the  Boaton  aeries,  was  of 
Pebraaty  S,  1854,  more  than  four  montlia  behind  the  regular  reporters. 

Bsohequer  Eeports,  Toi.  9  (Welabj,  Ilurlstone  A  Gordon),  distributed  bj  us  January  11, 
1S55,  contains  eases  to  May  10, 1S54.  Tlie  last  Exchequer  case  then  in  ILe  Boaton  series,  waa 
deolded  February  9, 1654,  four  monllis.  behind  the  regular  Reporter,  iaaued  in  Philadelphia. 

(3) 
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4  T.&J.  W.  JOHNSON'S  LAW  PUBLICATIONS, 

5.  Thej  contain  moke  cases  decided  by  the  courts  represented,  than  any 
otter  series  issued  in  this  country. 

^®"  VoL  77  Ekolish  Conmos  Law  (3  E.  &  B,),  reports  eibhty-sis  casoa  dooiSed  in  the 
Queen's  BenoL  since  Jannary  11, 1354,  while  but  riFTY-EiSHT  Queen's  Bencli  coses,  deoided 
since  January  I,  1864,  ace  found  scnttered  among  Vols,  22,  24,  and  2S,  of  the  Boston  Law 
and  EqHitj. 

Vol.  78  B.  0.  L.  B.  (B  J.  Soott),  reports  sfiTC-fiTB  cases  dociaua  aince  Not.  13,  1853,  in 
the  CoifuoN  Plbas,  while  the  L.  &  £,  has  but  fifty-seven  oases  ia  that  Court  eiuce  the 
same  period,  to  vol.  26  inclueire. 

Vol.  9  EscHEQDER  Bkports  (Welsby,  Huhlstohe  &  GoKDOs),  reports  one  nifUDBBn  and 
TEB  cisBB  in  the  Oooets  of  BxonsiQnjiR,  deoided  sinoa  June  24,  1853,  while  since  the  same 
date,  the  L.  it  S.  reports  lOT  eases,  scattered  through  vols.  20,  22,  24,  and  25. 

4.  They  are  almost  BXOLbsivsly  cited  in  argument  of  counsel,  and  referred 
to  by  Elementary  Writers  for  Law  Authorities.  See  Smith's  Leadiag  Cases, 
Smith-'s  Contra.ct8,  Smith's  Landlord  and  Tenant,  by  Maudo ;  Bylos  on  Bills  and 
Promissory  Notes,  Broom's  Legal  Maxims,  Broom's  Commentaries  on  the  Laws 
of  England,  or  almost  any  recent  Law  Book  issued  in  England. 

6.  The  Boston  Law  and  Equity  is  MADE  tfp  IN  THIS  cotjnthy  from  the  Law 
Journal,  Jurist,  Times,  and  other  Law  periodicals,  of  a  weekly,  monthly,  or  quar- 
terly character,  and  being  unknown  in  England,  is  never  cited  in  Court,  or 
REFERRED  TO  by  Law  Writers.  The  periodicals  from  which  it  is  extracted,  are 
occasionally  cited  under  their  own  particular  names,  but  they  do  not  possess  that 
permanent  value,  even  in  England,  which  is  all-important  in  a  aeries  of  Reports. 

6.  The  Philadelphia  Eeporta  are  edited  by  Judge  Sharswood  and  by  Judge 
Hare,  whose  labours  as  editors  and  as  authors  have  made  them  so  well  and  so 
favourably  known  to  the  profession. 

These  series  of  Keports  are  by  the  regular  reporters,  and  form  part  of 
the  great  chain  of  English  authorities  at  Common  Law,  extending  from  tlieTear 
Books  to  the  present  time.  They  are  the  ONLY  SERIES  issued  by  AUTHO- 
RITY AND  UNDER  SANCTION  OF  THE  COURT,  or  citod,  with  but  few 
exceptions,  by  Elementary  Writers.  Being  printed  without  condensation  or 
omission,  ably  edited  by  lion.  Geo.  Sharswood  and  Hon.  J.  I.  Clark  Hare, 
and  issued  in  this  country  immediately  vpon  their  completion  in  England,  the 
regidar  and  aiUhariiative  series  of  the  English  Common  Law  and  Exchequer 
Reports  presents  indncementa  and  advantages  greater  thaii  those  offered  by  any 
other  series  of  English  or  American  Reports.  In  cheapness,  practical  value, 
aufhoritt/,  and  in  pu/nttualil^  of  appearance,  the  great  elements  of  value,  they 
are  unsurpassed  by  any  other  English  Eeports  published  in  the  United  States, 
The  same  difference  exists  between  them  and  the  opposition  Reports  issued  in 
the  English  periodicals,  as  is  found  between  the  regular  Stale  R^rts  and  the 
issues  of  the  various  Law  Magazines  in  this  ootmtry. 


INDEX  TO  ENGLISH  COMMON  LAW  REPORTS, 

2  VOLS.  8™. 
A  General  ladex  to  all  the  Points  decided  in  the  English  Commuu  Law  Re- 
ports from  1813  to  the  present  time,  by  &E0.  W.  Biddle  and  R.  C.  McMifr- 
TRIE,  Esquires.     (In  preparation  and  nearly  finished.) 
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T.  &  J.  W.  JOHNSON'S  LAW  PUBLICATIONS.  6 

THE  ENGLISH  COMMON  LAW  R.EPORTS, 

IN  78  VOLUMES, 

Contain,  ■with,  few  exceptions,  a  full  rsprint  of  all  (he  cases  decided  in  the 
Courts  of  KING'S  and  QUEEN'S  BENCH,  COMMON  PLEAS,  and  at  NISI 
PKIUS,  from  1813  (o  the  present  time, 

by  judges  or  the  highest  distinction, 
Tenterden,  Tindal,  Wilde,  Taefourd, 

Parke,  Penman,  Jehvis,  Coleridge, 

Alderson,  Lord  Campbell,  Williams,  etc.,  etc. 

Exported  by  Adolphus  &,  Ellis,  Eliia  &  Blacliburn,  Scott,  Bamewall  &  Adol- 
phus,  Barnewall  &  Cresswell,  BarnewaJl  &  Alderson,  Bingham,  Broderip  &  Bing- 
ham, Oarrington  &  Paine,  Manning  &  Granger,  Holt,  Starkie,  Taunton,  and 
numerous  others.  The  English  editions  fill  nearly  150  volumes,  and  COST 
MORS  than  rEBBl.E  the  price  of  the  Ameeican  series. 

Volumes  after  65  contain  Notes  and  References  to  American  Decisions, 
by  Hon.  George  SiiAaswooD. 

Price  per  volume,  1  to  43,  containing  two  English  volumes      .     .     .     f3,50 
Price  per  volume,  after  43,  containing  one  Enghsh  volume,  or  new 
volumes,  as  issued,  containing  about  1000  English  pages,  printed 
in  full,  and  hound  in  the  heat  style,  with  notes  and  references  to 
American  casea,  hy  Hon.  George  Sharswood, $2.50 

"We  regurd  Ui6  Exchequer  Eepotle  and  lie  EngliBh  Comtnoo  Law  Reports  unalitidged,  aa 
invaloabls  to  the  legal  profession  in  this  country.  On  questiona  of  Bqnity,  Commercial  and 
Common  Law,  they  contain  all  that  is  needful  for  (be  practitioner,  and  are  oomparatirely/i-ee 
/i-«n  long  diiintaiioni  upon  eosatiluliaiial  laa  aad  caaalmetiom  of  local  aialwlei,  with  wbioh  onr 
several  State  Keports  are  neceEaacil;  encmnbered,  Ba  a  rSEolt  of  an  exoeealTO  love  of  change  and 

"  We  moet  certainly  should  recommend  the  legal  profession  in  this  State,  on  the  score  of  eco- 
nomy, at  least,  to  purohase  these  Reports,  and  keep  up  the  series,  rather  than  to  rely  upon  any 
or  all  of  the  acTeral  State  Beporta.     Very  respectfully,  yonr  obedient  seryanta, 

"FiiiOH  &  LnniE," 

"We  have,  in  the  course  of  our  ptaotioe,  had  fteqnent  oeoaaion  to  refer  to  the  Bschaquer  Re- 
porta,  and  also  to  the  English  Common  Law  Reports,  and  we  do  not  hesitato  to  say  that  Ihej  are 
of  great  value  to  the  legal  profession,  and  no  lawyer  should  he  without  them,  if  hia  practice  is 

"  As  another  reason  for  posseBaing  them,  the  prico  is  very  reaaonable,  being  not  more  than  one 
half  the  price  of  State  Reports.  Bishop,  Baokcs  A  Nodle, 

"The  absolute  nee esBity  of  the  American  lawyer  keeping  up  an  acquaintonoe  with  th«  Eng- 
lish decisions  is  well  undoratood ;  and  this  series  highly  uonimonds  itself  hnth  on  account  of  th« 
neat,  accurate,  and  cheap  manner  in  which  it  is  furnished,  and  the  mine  of  excellent  Reporta 
which  it  embraces." — Marvin's  Legal  BihUogra^hy. 

and  ate  iasned  immediately  after  the  publication  of  those  Reports  in  England;  and  they  oonlaio 
the  decisions  in  perm4NBJJt  and  nELiABLE  shape,  as  prepared  by  the  Reporters  of  the  Court,  and 

it  is  true,  in  legal  magasines  and  periodicals  published  in  England,  and  reproduced  in  this  coun- 
try, before  Che  Folumea  of  Reports  astt  made  up,  juat  as  our  legal  journals  iu  the  different  States 
anUcipate  the  issue  of  the  permouent  Reports  of  the  I'ederal  and  State  Courla ;  but  this  does  not 
do  away  with  the  HBCBSsrrr  or  advabtaqb  of  the  nES(Tt:AU  series,  which  alone  preecrFos  the 
chain  of  deeiuona  unbrakea  and  unsurpaaaed  in  authority.  The  exceedingly  cheap  rate  at  which 
these  volumes  are  published  ($2.60)  »nd  their  supeiior  st^le  of  execution,  commend  them  cspe- 
eially  to  the  notice  of  the  profession." — Literary  World,  April  10, 18S2. 

"The  merits  of  ih6  series,  they  being  reprints  of  the  BEentiB  and  AnrHOiUTATivE  Keports, 
are  too  well  known  to  need  commendation." — Lmu  Reporter,  December,  1853. 

"  Wa  again  call  the  attention  of  oar  professional  brethren  to  tjie  establishbd  srhies  of  Eng- 
lish Common  Law  Reports.  We  are  now  famished  with  the  tbht  latest  authbnttc  reports  of 
bolb  the  Queen's  Bench  and  Common  Pleas  within  a  short  tjma  of  their  publication  in  England." 
—Smerimm  Law  Begister,  July,  1854. 
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